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1216.  Order  Approving  an  Account  of  a  United  States  Commissioner.  1872 

1217.  Certificate   to    Account    in    Which    a   United    States    Com- 

missioner Charges  Fees   in  an  Internal  Revenue  Case 

or  Cases 1873 

1218.  Pay  Roll  of  Witnesses  before  Commissioner 1873 

INDICTMENTS 

1219.  Writ  of  Venire  for  Grand  Jury 1875 

1120.    Oath  or  AflOrmation  of  Foreman  of  Grand  Jury 1876 

1221.  Oath  or  AfiSrmation  of  Grand  Jurors 1876 

1222.  General  Form  of  Indictment 1877 

INDICTMENTS  IN  SPECIAL  CASES 

1223.  Misapplication  of  Funds  by  National  Bank  Officer 1878 

1224.  National  Bank  Officers  Embezzling,  etc..  Funds 1880 

1225.  Using  Mails  Concernjng  Scheme  to  Defraud 1801 

1226.  Scheme  to  Defraud— Misuse  of  Mails   (Insurance  Co.) 1896 

1227.  Mailing  Lottery  Circulars 1900 

1228.  Mailing  Libelous  Postal  Cards 1902 

1229.  Taking  Obscene  Pamphlet  from  the  Mail 1904 

1230.  Mailing  Obscene   Letter 1905 

1231.  Indictment  for  Using  the  Mails  for  Blackmailinjf  Scheme...  1906 

1232.  Conspiracy  to  Defraud  the  United  States    (R.  S.,  Sec.  3894, 

as  Amended  Sept.  19,  1890) 1908 

1233.  Indictment  for  Robbing  Post  Office 1909 

1234.  Violation  of  Postal  Laws 1911 

!235.    Embezzlement  of  Letters 1913 

1236.  Embezzling  Money  Order  and  Postal  Funds 1915 

1237.  Stealing  Personal  Property  of  the  United  States 1916 

1238.  Falsely  Personating  Another 1917 

1239.  Falsely  Personating  an  Officer  of  the  United  States 1919 

1240.  Making  and  Presenting  False  Claim  for  Pension,  etc 1922 

1241.  Demanding  Illegal  Fees  of  Pensioner  in  Violation  of  Revised 

Statutes,  Section  5485,  as  Amended  July  4,  1884 1925 

1242.  Forgery 1^27 

1243.  Forging  Endorsement  upon  Money  Order... 1928 

1244.  Indictment   for   Perjury 1929 
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1245.  Indictment  for  Subornation  of  IVrjury  in  Violation  o(  Sec 

126  of  Penal  Code lft.U 

1246.  Making  Counterfeit  Coin VXMi 

1247.  Indictment  under  Bankruptcy   Act  of  1SI»8 ]0-ll 

1248.  Indictment  for  Violation  of  Sec.  2U  of  the  Bankruptcy  Act 

and  Sec.  37  of  the  Penal  Code 1043 

1249.  Indictment  for  Making  Contract  in  Restraint  of  Trade  and 

Commerce  Under  Act  of  July  2,  1800  (Sherman  Act).     1048 

1250.  Passing  Counterfeit  Money    1050 

1251.  Petition  for  Removal  of  Criminal  Cas^c  from  the  State  Court 

to  United  States  Court lOol 

1252.  Criminal  Information .'^ lOol 

1253.  Information  against  Agents  of  Steamship  ( o.  for  Importing 

Alien  Contract  Labor 1052 

1254.  Indictment    for    Violation    of    Oleomargerino    l-aw.    Sees.    4, 

6  and  7 1055 

1255.  Order  to  File  Indictment   to   DiK-kct  the   Cause  and   Fixing 

Bail 1060 

1256.  Indictment  under  Sees.  37  and   332,  Penal  Code,  Conspiracy 

and  Principals;  Violation  of  Harrison  Xarcotic  Act...  1061 

1257.  Indictment  for  Violation  of  Harrison  Narcotic  Act 1073 

1258.  Indictment  for  Violation  of  Mann  Wliite    Slave   Act 1081 

1250.    Indictment  for  Violation  of  Mann   Mliite   Slave  Act 10S6 

1260.  Indictment  for  Obstructing  the  Due  Administration  of  Justice 

by  Falsifying  Records 1003 

1261.  Indictment  for  Peonage 1005 

1262.  Indictment  for  Violation  of  Sees.  37  and  2(*,0   of   tlic  Penal 

Code;  Conspiracy  and  Peonage 1006 

1263.  Indictment  for  Violation  of  ^foat  Inspection  Act  and  Depart- 

ment Regulations  to  Enforce  the  Same 1007 

1264.  Indictment  for  Violation  of  Chinese  Exclusion  Art  and  Im- 

migration Act  of  1007 2002 


PS0CEEDIN6S  AFTER  INDICTMENT 

1265.  Capias  an<l  Respondendum 2006 

1266.  Recognizance  for  Appearance  before  the  Court 2006 

1267.  Temporary  Mittimus  2007 

1268.  Order  of  Removal  to  Jail  to  Await  Trial 200S 

1260.  Motion  to  Quash   Indictment 2000 

1270.  Motion  of  Defendant  to  Quash  Indictment 2010 

1271.  Order  Sustaining  Demurrer  and   Dismissing  Indictment 2012 

1272.  Entry  of  Plea  of  Not  Guilty  and  Fixing  Amount  of  Bail...  2012 

1273.  Calling  Bondsmen  to  Forfeit  Bond 2013 

1274.  Scire  Facias  on  Recognizance 2013 

1275.  Order  Nolle  Indictment 2014 

1276.  Plea  of  Misnomer 2015 
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1277.  Verification  of  Above  Plea 2016 

1278.  Keplication  to  a  Plea  of  Misnomer,  i 2016 

1270.     Special  Plea 2016 

1280.  Replication  to  Special  Plea 2016 

1281.  Plea  of  Former  Jeopardj.      (Conviction) 2017 

1282.  Plea  of  Former  Jeopardy.      (Acquittal) 2018 

1283.  Motion  to  Quash  Indictment  for  Once  in  Jeopardy 2019 

1284.  Plea  of  Former  Jeopardy  by  Trial  before  U.  S.  Commissioners.  2019 

1285.  Kotice    of   Bequest    for   Leave    to   Witbdraw    Plea   of    Not 

Guilty  and  to  Demur 2020 

1286.  Demurrer  to  an  Indictment  or  Information 2020 

1287.  Joinder  to  Demurrer 2021 

12S8.     Plea  in  Abatement  Tendered  and  Excluded 2021 

1280.    Demurrer  to  a  Plea  in  Bar 2023 

1200.  Joinder  to  a  Demurrer  to  a  Plea 2024 

1201.  Journal  Entry  on  Plea  •'Nolo  Contendere" 2024 

1202.  Petition  for  Writ  of  Habeas  Corpus  ad  Testificandum 2025 

1203.  Writ  of  Habeas  Corpus  ad  Testificandum 2026 

1204.  Motion  for  Order  Appointing  Special  Officer  to  Serve  Venire 

for  Additional  Jurors  2026 

1205.  Demurrer  to  Evidence 2027 

1206.  Instructions  to  Jury  to  Return  for  Further  Consideration...  2027 

1207.  Verdict— Guilty 2028 

1208.  Verdict  by  Jury— Guilty 2028 

1209.  Verdict— Not  Guilty.  .  .* 2028 

1300.  Motion  of  Defendants  to  Arrest  Judgment 2028 

1301.  Motion  in  Arrest  of  Judgment 2020 

1302.  Motion  for  New  Trial 2030 

130.3.    Judgment  and  Sentence 2031 

1304.  Portion  of  Judgment  in  Criminal  Case  Directing  the  Dcslnir- 

tion  of  GamblinfT  Devices 2032 
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1305.  Entry  of  Distribution  upon  Payment  of  Fine 2033 

1306.  Final  Commitment 2a*U 

1307.  Commitment  after  Affirmance  of  Sentence  in  Circuit  Court  of 

Appeals .^. . .  20:u 

1308.  Judgment  and  Sentence  of  Death .'. . .  2035 

HABEAS  CORPUS 

1300.     Petition  for  Writ  of  Habeas  Corpus 2037 

1310.  Affidavit   of  Petitioner 2030 

1311.  Writ  of  Habeas  Corpus 2040 

1312.  Entry— The  Finding  of  the  Court 2040 

1313.  Entry  Ordering  Discharge  of  Prisoner 2041 

1314.  Appplication  for  Writs  of  Habeas  Corpus.  Involving  ImmiuTH- 

tion  Act 2(M1 

1315.  Return  to  Writ  of  Habeas  Corpus,  Involving  Immigration  Act.  20^V3 

1316.  Denial  to  Return  to  Writ  of  Habeas  Corpus 2048 
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PROCEEDINGS  AGAINST  JAILER   (PRISONER  ESCAPED). 

Form  No.  Page 

1317.  Moliuii  for  Rule  a^^ainst-  Jailer  to  Show  Cause,  etc 2051 

1318.  Granting  Motion   for  Rule,   etc 2051 

1319.  Rule  for  Jailer  to  Show  Cause,  etc 2052 

132a    Answer  of  Jailer  to  the  Rule  to  Show  Cause 2052 

1321.    Entry  Discharging  Jailer 2064 


LIBELS  IN  REM. 

1322.  General  Form 2065 

1323.  Against  a  Vessel  for  Repairs 2057 

1324.  Bj  a  Mariner  for  Wages 2058 

1325.  Schedule  to  be  Attached  to  Libel  for  Wages 20^ 

1.32G.    By- a  Mariner  for  Wages  Without  Written  Contract 2060 

1327.  By  Mariner  for  Wages  after  Ship  has  Left  Port 2061 

1328.  For  Wages  on  Discharge  before  Beginning  Voyage 2061 

1.320.     For  Wages  on  a  Boat  on  Navigable  Rivers  and  Lakes 2062 

i:i3U.    Libel  for  Wages  under  Seamen's  Act  of  1915,  the  La  Follette 

Act 2063 

13:11.    For  Pilotage  to  Sea 20<16 

ia32.    For  Pilotage  luider   State  Regulations 20($7 

i:m.    For  Pilotage  in  Extraordinary  Danger 2068 

1334.     For  AMiarfage 2068 

13.35.     For  the  Nonfulfillment  of  .a  Contract  for  Transportation  of 

Goods 2060 

1336.  Against  Merchandise  for  Possession 2071 

1337.  Libel   by   Owners  of   Vessel  against  Master   and   Pretended 

Owners  in  Possession  2072 

13.38.     Libel  by  Part  Owner  to  Obtain  a  Sale  of  the  Vessel 2074 

1339.    By  a  Part  Owner  against  HJs  Partner  for  Security  for  the 

Safe  Kei  urn  of  tlie  Vessel 2075 

1.340.  For  Salvage 2077 

1.341.  Libel  for  Salvage 2079 

1342.  On  a  Bottomry  Bond  against  tlie  Vessel,  Freight,  and  Cargo..  2082 

1343.  For   Damages   by   Collision 2084 

1344.  Libel  for  Collision 2087 

1345.  Libel  for  Personal  Injuries 2000 

1.346.     Libel  for  Personal  Injuries 2092 

1347.    Libel  for  Supplies  by  Intervener 2006 

1.348.  Libel  for  Supplies  Gaiming  Lien  under  State  and  Federal  Law.  2090 

1.349.  Insurers   for  I^ss  by   Collision 2102 

1350.  Libel  in  Rem  for  Negligent  Towage 2106 

1351.  Libel  against  Cargo  for  Freight  under  Charter  Party 2112 

1352.  Libel  in  Rem  for  Injury  to  Passenger 21 15 

1352a.  Libel  for  Seizure  of  Articles  of  Food,  Violating  Pure  Food 

and  Drujrs  Act  of  June  30,  1906 2118 
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UBELS  IN  PERSONAM 

Form  No.  Page 

ISiVJ.    Libel  in  Personam 2112 

1354.  Same,  with  Prayer  for  Attachment  of  Goods,  etc 2123 

1355.  Same,  with  Prayer  for  a  Monition 2124 

1350.    Interrogatory  Clause  in  Prayer 2124 

1367.  For  Supplies 2125 

1368.  For  Supplies  with  Attachment  Clause 2125 

1369.  Against  Owner  for  Wages 2126 

1360.  Against  a  Consignee  for  Freight  on  a  Bill  of  Lading 2126 

1361.  Libel  on  Charter  Party  for  Freight  Charges 2127 

1362.  For  Lockage  in  a  Public  Navigable  River 21:m 

1363.  Libel  for  General  Average 2i:U 

1364.  Libel  for  Personam  to  Recover  for  Death 2i:W 

1366.    Libel  in  Personam  for  Wrongful  Death  under  State  Statutes.  2138 

1366.  Against  a  Master  for  Assault,  and  Beating,  or  Imprisonment.  21 12 

1367.  To  Enf(»r(e  Decree  of  Court  of  Admiralty  of  Another  District.  2113 

1368.  Libel  fur  Inc^urance  for  Cargo  Captured  in  War 2144 

1369.  Libel  for  Insurance   wliere  Vessel   Abandoned 21 18 

13/0.    Libel  a«'ainst  City  for  Negligent  Use  of  Fire  Boat  In  Ex- 
tinguishing Fire  in  Riverside  Property 2157 

1371.  Libel  for  Negligent    Towage   on   Great   Lakes 2160 

1372.  General  Form  of  Libel  In  Rem  and  Personam 2164 

1373.  Intervening  Libel 2164 

1374.  General  Form  for  Libel  of  Information 2166 

1375.  Lfbel  of  Information  for  a  Seizure 2167 

1376.  Oath  to  Libel  or  Answer 2168 

1377.  Oath  by  Corporation 2169 

1378.  Oath  of  Agent  or  Attorney  in  Fact 2169 

1379.  Oath  by  Proctor 2170 

PETITIONS 

1380.  Petition  to  Bring  in  Vessel  under  Rule  59 2171 

1381.  Petition  under  Rule  59 2173 

1382.  Petition  against  Proceeds  ih  the  Registry 2176 

1383.  Petition  against  Proceeds  in  the  Registry    against    the    Claim- 

ant    2177 

1384.  Petition    of    United-  States    Marshal    for    C(>mi)ensation    as 

CareUker 2177 

1385.  Petition  of  Receiver  for  Order  Directing  Marshal  to  Return 

Steamboat 2178 

1386.  Petition  for  Forfeiture  of  Vessel  for  False  Swearing  under 

R.  S.,  Sec.  4143 2180 

PLEADINGS  6T  RESPONDENTS  AND  CLAIMANTS 

1387.  Exceptions  to  a  Libel 2183 

1388.  Peremptory  Exception  to  a  Libel 2183 

1389.  Claim  by  President  of  Owner  Company 2184 
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13110     Claim  of  Owner  by  lk[a»ter 2185 

1301.  Claim  of  Owner  by  Ajjent 2186 

1302.  Claim  of  Owners  of  Tart  of  Cargo  Attac^ied 2187 

1303.  Claim  to  Cargo 2187 

1304.  Claim  to  Vessel  and  Cargo 218S 

1303.    Claim  of  Owner 21S8 

1306.  Claim  bv  the  United  States  Attornev  on  behalf  of  the  United 

States  for  Forfeiture  and  for  Duties  in  a  case  of  Salvage 

of  a  Foreign  Ship  and  Cargo 2180 

1307.  Cross  Libel  in  Collision  Case 2100 

1308.  Original  Answer  and  Cross-Libi'l  in  Salvage  Case 2105 

1300.    General   Form  of  Answer 2205 

1400.  Answer  by  Owner  to  Libel  for  Collismn 2206 

1401.  Answer  to  Libel  on  Marine  Insurance 221 1 

1402.  Answer  to  Libel  fur  PiTsonal  Injuries 2212 

1403.  Answer  to  Libel  against  Carrier  for  Damage  to  Goods 2216 

1404.  Answer  to  Interroyatorios 2224 

1405.  Exceptions  to  Answers  to  Interrogatories 2224 

1406.  Claim  and  Answer 2223 

1407.  Answer  by  an  Agent,  or  Consignee,  with  Claim  Interposed..  2226 

1408.  Libelant*s  Answer  to  Cross-Libel 2227 

1400.    Order  Allowing  Amendment  to  Answer  to  be  Filed 2232 

1410.  Keplication  to  Claim  and  Answer 2232 

1411.  Order — Leave  to  File  Keplication  to  Answer  and  Cross-Libel.  2232 

1412.  Keplication  of  Claimant  to  Answer  of  Original  Libelant  to 

Cross-Libel 2233 

1413.  Order  for  Leave  to  File  Amended  Libel 2234 

STIPULATIONS  AND  V^RITS 

1414.  Stipulation  for  Costs  by  Libellant  in  a  Suit  in  Kem 2235 

1415.  Justification  of  Sureties 2*236 

1416.  Stipulation  for  Coi«ts  by  Libelant  in  Personam 2237 

1417.  Stipulation  for  Costs  by  Claimant 22.37 

1418.  Stipulation  for  the  Safe  Return  of  a  Ship 2238 

1410.    Cost  Bond  by  Libelant  in  Personam 2230 

1420.  Stipulation  to  Answer  Decree 2240 

1421.  Bond  to  Obtain  Release  of  Ship 2241 

1422.  VTarrant   of  Restitution 2242 

1423.  Monition  and  Attachment 2243 

1424.  Attachment  in  Personam 2244 

1425.  Writ  of  Seizure  on  Water 2244 

1426.  Respondentia  Bond 2246 

1427.  Bond— Bottomry 2247 

ORDERS.  DECREES,  AND  REPORTS 

1 428.  Decree  Dismissing   Libel 2249 

1420.    Decree  for  Libellant 2249 
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Form  No.  Page 
14.'J0.     Decree  Dism losing  Cross-Libel  and  Libellant  to  Recover  Dam- 
ages and  Koferred  to  Commissioner  to  Take  Testimony.  22.'>0 

14.*U.     Decree  in  rem  for  Snie  of  Vessel 22.')0 

14.'J2.     Decree  for  Libellant  wben  Vessel  has  been  Released  on  Bond.  22.")  1 

14.33.  Decree  for  Wages 22.)1 

14.34.  Decree  Pro  Confcsso 2251 

1435.  Decree  Pro  Confesso  to  a  Libel  in  rem 2252 

1436.  Decree  for  Salvage 2252 

1437.  Interlocutory  Decree  for  Sale  of  Vessel 2253 

143S.    Interlocutory  Decree  for  Sale  of  Perislial)le  ^ Property 2253 

1^30.     Order  for  Appraisement  and  Delivery  of  Perishable  Goods...  2253 

1440.  Order  to   Show  Cause 2254 

1441.  Order  to  Procure  Government  M.ips 2254 

1442.  Order  Requesting   Report  of   Master 2255 

1443.  Order  Sustaining   Exceptions    to    Lilxd 2255 

1444.  Order  Sustaining    Exceptions    and    Allowing    Amendment    of 

Libel 2256 

1445.  Order  Dismissing  Libel   for    Desertion 2256 

1446.  Order  of  tlie  Court  on  tlie  Return  of  Mesne  Pnwess  in  Rem..  22.57 

1447.  Proclamation  on  the  Return  of  Process  in  Rem 2257 

1448.  Proclamation  Order 2257 

1449.  Order  on  Proclamation  for  Entry  of  Default  and  Condemna- 

tion of  Vessel 2258 

1450.  Order  Directing  Marshal  to  Release 2258 

1451.  Motion  for  Order   Directing   Marshal   to   Return    Steamboat 

Wrongfully  Arrested 2250 

1452.  Order  for  Substitution  of  Administrator 2250 

1453.  Order  for  Consolidation  of  Libel  and  Cross-Libel,  Collision..  2260 

1454.  Order  for    Reference   to    Commissioner   to   Take    Proofs   and 

Report 2260 

1455.  Order  Confirming   Report   and    for    Summary   Judgment    on 

Release  Bond 2201 

1456.  Order  for  Marshal's  Costs  as  Caretaker 2261 

1457.  Commissioner's  Report 2262 

1458.  Report  of  a  Commissioner  as  to  Amount  of  Damages  Pur- 

suant   to    Stipulation 2263 

1459.  Report  of  U.  S.  Commissioners  in   Collision  Case 2264 

1460.  Report  of  Commissioner  Marshalling  Liens 2273 

1461.  Exceptions  to  Commissioner's  Report 2274 

1462.  Exceptions  to  Commissioner's   Report  and   Notice 2275 

1463.  Order  Sustaining  Exceptions  to  Commissioner's  Report 2276 

1464.  Decree  Confirming  Commissioner's  Report  and  Damages  En- 

tered for  Libelant 2276 

1465.  Order  Appointing  Appraisers 2277 

1466.  Notice  to  Appraisers 2278 

1467.  Oath   of   Appraisers 2278 

1468.  Notice  of  Appraisement 2278 
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14()J).     Report   of   Appraisers 2279 

1470.  Decree  of  Condemnation  and  Forfeiture 2279 

1471.  Default  and  Order  of  Reference 2279 

1472.  Final   Decree   on  Reference 2280 

1473.  Report  on  Reference 2231 

1474.  Execution     2281 

1475.  Direction  by  the  Clerk  Endorsed  on   Execution 2282 

1476.  Marshal's  Return    2283 

1477.  Venditioni   Exfionas    2283 

1478.  Order  Granting  Petition  for  Rehearing 2284 

1479.  Order  for  Rehearing 2284 

1480.  Order  Staying  Proceedings  Indorsed  on  Petition  for  Rehearing.  2285 

1481.  Notice    for   Publication 2285 

1482.  Affidavit  of  Publication 2286 

1483.  Notice   of  Motion 2287 

1484.  Affidavit  to  Obtain  Attachment  on  Libel  for  Wages 2287 

1485.  Preliminary  Summons  for  Seamens*  Wages 2288 

1480.     Certificate  of  Magistrate 2288 

1487.     Notice  to  Master  of  Seaman's  Claim  for  Wages 2289 

14F!S.    Claim  for  Loss  of  Life  Filed  with  Commission  bv  Admin  is- 

tratrix     221)0 

14S!I.     Final  Decree  and  Order  of  Distribution  of  Damages  Among 

Children  of  Deceased 2292 

1400.     Special    Appearance   of  Respondent   and  Motion  to    Dismiss 

Libel,  etc 2293 

1491.  Onler  Overruling  Motion  to  Dismiss   Libel  and  Quash   Writ 

and  Return    2294 

LIMITATION  OF  LIABILITY 

1492.  Petition  for  Limitation  of  Liability 2295 

1493.  Libel  and  Petition  for  Limitation  of  Liability  for  Collision  in 

New  York  Bay,  Where  Suits  Begun  in  State  Court 2.'J01 

1494.  Petition  for  Limitation  of  Liability  for  Cargo  Under  Acts  of 

1851  and  1884 2.307 

1495.  Order  for  Appraisement  of  Vessel   Under  Limited   Liability 

Acts    2312 

1496.  Report  of  Appraisers 2313 

1497.  Order  Confirming  Report  of  the  Appraisers  in  Limitation  of 

Liability  and  for  Leave  to  File  Stipulation  for  Appraised 

Value  of  the  Vessel  and  Pending  Freight 2313 

1498.  Stipulation  to  Pay  Into  Court  the  Appraised  Value  of  Vessel.  2314 

1499.  Order  for  Transfer  to  Trustee 2316 

1500.  Transfer    to    Trustees 2317 

1501.  Order  Approving  Stipulation  and  Ordering  Monition  to  Issue.  2318 

1502.  Order  for  Monition,  Notice,  Restraining  Suits,  etc 2319 

1.503.    Monition  and  Return  by  Marshal  on  Petition  for  Limitation 

of  Liability 2322 
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lo()4.    Answer  and  Claim   to  Petition  to  Limit  Liability    (Generpl 

Form) 2323 

1500.    Answer  and  Claim  to  Petition  for  Limitation  of  Liability. . .     2:)25 

1510.  Interlocutory  Decree  in  re  Petition  to  Limit  Ltabitlity  Refer- 

ring Claims  for  Damages  to  Commissioner 2329 

1511.  Final  Decree  in  Proceedings  for  Limitation  of  Liability  in 

Admiralty     2320 

1512.  Final  Decree  on  Petition  to  Limit  Liability  in  Favor  of  Peti- 

tioner and  Assessing  Costs  against  Claimants 2334 

1513.  Clause  in  Answer  Setting  up  Proceedings  *or  Limitation  of 

Liability  in  Bar  of  Suit  on  Claim  ngainst  a  Vessel 2337 

1514.  Objection  to  Proceeding  to  Trial  after  Plea  for  Limitation  of 

Liability    2338 

1515.  Plea  Setting  Up  Limitations  of  Liability  in  Bar  of  Suit  and 
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CONTEMPT  OF  COURT. 
No.  983. 

Petition  for  an  Attachment  for  Contempt. 

[Caption.] 

Now  comes  the  Lake  Shore  Railway  Company  and  repre- 
sents to  this  honorable  court  that  it  is  one  of  the  defendants 
in  said  above  cause,  and  is  a  duly  incorporated  railway  in 
the  states  of and ,  and  is  engaged  as  a  common  car- 
rier in  said  several  states,  in  the  business  of  receiving  and 
hauling  and  delivering  cars  of  its  own  and  of  connecting 
carriers  having  freight  therein  from  one  state  to  another. 

That  in  the  performance  of  such  service  it  has  in  its  em- 
ploy a  large  number  of  men. 

That  in  the  usual  course  of  business  with  the  said  complain- 
ant in  the  above  cause,  there  were,  upon  the day  of , 

between  the  hours  of  4  and  lip.  m.,  upon  the  tracks  and  in  the 
yards  of  said,  tlie  Lake  Shore  Railway  Company,  to  be  deliv- 
ered to  the  Toledo  Railway  Company,  a  number  of  cars  laden 
with  freight,  shipi)ed  from  within  the  state  of ,  and  con- 
signed to  places  without  said  state,  to  be  by  said  The  Toledo 
Rv.  Co.  hauled  over  its  lines  within  and  bevond  the  state  of 
,  and  to  be  delivered  to  other  connecting  carriers  therein. 

That  upon  the  receipt  of  said  cars  and  freight  by  the  said 
Lake  Shore  Railway  Company  upon  the day  of ,  cer- 
tain of  said  Lake  Shore  Railway  Company's  employes,  to-wit : 
{naming  them],  locomotive  engineers  in  charge  of  its  locomo- 
tives and  engines,  having  tlieretofore  had  full  notice  of  the  or- 
der heretofore  made,  and  of  the  law  applicable  to  the  case,  and 
whilst  in  the  service  of  said  company,  refused  to  obey  tlie  order 
and  mandate  of  this  court  in  said  cause  and  deserted  their  loco- 
motives and  engines  in  the  yards  of  said  company  for  the  rea- 
son that  Ann  Arbor  cars  of  freight  were  in  the  trains  of  said 
company.  Said  employes  in  fact  refusing  to  haul  said  cars  and 
j>erform  their  service,  for  the  reason  that  there  were  Ann  Arbor 
cars  in  said  train. 

That  the  action  of  said  engineers  in  refusing  to  perform  said 
service  and  haul  said  cars  was  following  out  a  plan,  arrange- 
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nient  or  agreement  theretofore  made  by  said  engineers,  in  an 
organization  of  locomotive  engineers,  of  which  they  were  mem- 
bers, and  in  compliance  with  orders  and  instructions  from  the 
superior  officers  of  said  association  or  organization. 

That  therein  the  said  [mvning  them]  locomotive  engineers, 
employes  of  said  The  Lake  Shore  Ry.  Co.,  disobeyed  and  vio- 
lated the  order  of  said  court  as  aforesaid,  in  consequence  where- 
of the  said  The  Lake  Shore  Ry.  Co.  has  not  been  able  to  fully 
perform  and  obey  the  orders  of  said  court  as  therein  made. 

Wherefore  said  Lake  Shore  R.  Co.  asks  that  an  attachment 
may  issue  forthwith  against  said  [naming  them],  as  being  in 
contempt  of  the  restraining  order  of  this  court ;  and  for  such 
other  and  further  orders  in  the  premises  as  is  just  and  proper. 

The  Lake  Shore  Ry.  Co., 
[Verification.]  By  E.  D.,  its  Solicitor. 

(1)  The  foregoing  petition  is  taken  from  the  record  in  Toledo,  etc., 
R.  Co.  V.  Pennsylvania  Co.,  54  Fed.  730. 

The  jpractice   in    contempt    proceedings    has    been    far    from    uniform   ' 
in   the   Federal  courts   with   reference   to   tlie   initial   proceedings.     The 
better  practice  is  to  bring  the  question  of  contempt  to  the  attention  of 
the  court  by  petition,  verified  by  affidavit,  and   to  move  for  a  rule  to 
show  cause. 

The  petition  should  state  the  mimes  of  the  persons  to  be  attaclied. 
Creditors  v.  Cozzi»ns,  No.  3378  Tod.  Cas.,  3  N.  B.  R.  2S1;  Am.  Con- 
struction Co.  V.  R.  R.  Co.,  62  Fed.  937;  the  specific  acts  of  commis- 
sion or  omission  which  constitute  the  contenopt,  Toledo  C  C.  R.  Co. 
V.  IVnn.  Co..  54  Fed.  747;  In  re  Swan,  150  U.  ^  637;  In  re  Sawyer,  124 
U.  S.  207;  when  and  where  committed,  U,  S.  v.  Berrv,  24  Fed.  780;  In 
re   Litchfield,   13  Fed.  868-9. 

A  copy  of  the  petition  or  motion  and  affidavit  should  be  served  upon 
the  contemner  personally.  Am.  Constructi<m  Co.  v.  I'v.  Co.,  52  Fed. 
938;   U.  S.  v.  Murphy,  44  Fed.  40. 

Civil  contempt  proceedings  are  between  the  original  parties  and 
are  instituted  and  tried  as  a  part  of  the  main  cause.  But,  on  the 
other  hand,  proceedings  at  law  for  criminal  contempt  are  between 
the  public  and  the  defendant,  and  are  not  a  part  of  tiie  original 
cau»*e. 

Consequently,  civil  contempt  proceedings  should  be  entitled  in  the 
original  cause.  Oompers  v.  Bucks  Stove,  etc.,  Co.,  221  T''.  S.  418,  56  L. 
ed.  797. 

It  is  sufficient  if  by  |>etition,  affidavit,  or  other  showing,  it  is  made 
to  appear  tliat  there  has  been  a  willful  violaticm  of  the  court's  order. 
Hammond  Lumber  Co.  v.  Sailor's  L^nion,  149  Fed.  577;  Sona  v.  Alum- 
inum Castings  Co.,  214  Fed.  936,  131  C.  C.  A.  232;  Anargyros  v. 
Anargyros,  191  Fed.  208;  Morehouse  v.  Giant  Powder  Co.  206  Fed.  24. 
124  C.   C.  A.    158, 
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No.  984. 

hv  a  Receiver  for  an  Attachment  for  Contempt  of 

Court. 

The  District  Court  of  the  United  States,  Southern  District  of 
Ohio,  Western  Division. 

Samuel     Thomas,     Complainant, 

vs. 

The  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Com- 
pany, Defendant. 

Now  comes  Samuel  M.  Felton,  receiver,  heretofore  ap- 
pointed herein  by  the  order  of  this  court  made  March  18. 
1893,  whereby  he  was  directed  to  operate  the  line  of  road  of 
the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany extending  from  Cincinnati,  Ohio,  through  the  state  of 
Kentucky  to  Chattanooga  in  the  state  of  Tennessee,  as  a  com- 
mon carrier  of  passengers  and  freight,  in  the  operation  of 
which  he  has  been  since  then  and  still  is  engaged,  and  says 
that  he  has  been  for  the  past  week  and  still  is  greatly  impeded 
in  the  operation  of  said  road  by  a  strike  of  his  employes  and 
of  employes  of  other  railroads  in  the  Cincinnati,  Ohio,  who 
are  prevented  from  receiving  and  delivering  to  him  at  Cin- 
cinnati, Ohio,  freight  coming  from  or  to  be  carried  over  his 
said  line  of  road ;  that  said  strike  of  said  employes  is  the  re- 
sult of  a  conspiracy  between  one  F.  VV.  Phelan,  now  in  the 
city  of  Cincinnati,  Ohio,  and  one  Eugene  V.  Debs  and  others 
to  tie  up  the  operation  of  the  road  oocrate  1  as  they  well  knew 
by  your  petitioner  as  receiver  as  aforesaid  and  of  other  rail- 
roads in  the  western  states  of  the  United  States,  until  cer- 
tain demands  or  alleged  grievances  of  certain  persons  not  in 
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the  employ  of  the  receiver  or  of  any  other  railroad  of  the 
United  States,  are  acceded  to  by  persons  in  no  manner  con- 
nected with  the  management  of  any  railroad  in  the  United 
States;  that  the  employes  of  one  George  M.  Pullman,  or  of 
the  company  with  which  he  is  indentified,  commonly  called 
the  Pullman  Palace  Car  Company,  having  at  Pullman,  in  the 
state  of  Illinois,  struck  for  higher  wages,  and  their  said  de- 
mands not  being  acceded  to,  the  said  Eugene  V.  Debs  and 
F.  W.  Phelan  and  others,  members  of  a  so-called  labor  organ- 
ization known  as  the  American  Railway  Union,  combined 
and  conspired  with  themselves  and  with  divers  and  sundry 
persons,  members  of  said  organization,  many  of  whom  were 
induced  to  and  did  become  members  of  said  organization  for 
that  purpose,  to  extort  from  said  Pullman  the  increase  of 
wages  so  demanded,  and  for  the  purpose  of  injuring  the  said 
Pullman  or  said  Pullman  Palace  Car  Company;  and  to  force 
him  to  make  the  concession  demanded  as  aforesaid,  the  said 
Debs  and  the  said  Phelan  and  said  other  persons,  members 
of  said  American  Railway  Union  have  maliciously  conspired 
and  undertaken  to  prevent  your  petitioner  as  such  receiver 
and  other  railroads  from  using  cars  of  the  Pullman  Palace 
Car  Company  in  operating  their  said  lines  of  road  for  the 
carriage  of  passengers,  your  said  petitioner  and  said  other 
lines  of  road  being  under  contract  with  said  Pullman  Palace 
Car  Company  to  operate  on  their  respective  lines  of  road  cars 
of  that  company:  that  in  pursuance  of  said  conspiracy  and 
to  carry  out  the  object  and  purpose  thereof,  the  said  F.  W. 
Phelan.  although  a  resident  of  the  state  of  Oregon,  came  to 
the  city  of  Cincinnati  a  week  or  more  ago  and  has  ever  since 
there  remained  and  still  is  in  said  city  and  has  and  now  is 
engaged  in  setting  on  foot,  inciting,  directing  and  carrying 
forward  a  strike  among  the  employes  of  your  petitioner  as  re- 
ceiver as  aforesaid,  well  knowing  them  to  be  such,  and  the 
employes  of  other  railroads  terminating  in  said  city  of  Cin- 
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cinnati,  and  in  order  to  -inaugurate  and  incite  said  strike  for 
the  purposes  aforesaid,  the  said  F.  W.  Phelan  did  on  the  27th 
day  of  June,  1894,  call  a  meeting  in  the  city  of  Cincinnati, 
Ohio,  of  the  employes  of  your  petitioner  as  receiver  as  afore- 
said and  to  the  employes  of  other  railroads  terminating  in 
said  city,  whereat  he  did  make  and  utter  inflammatory  speeches 
to  said  employes  there  assembled  in  pursuance  to  the  call  of 
said  F.  W.  Phelan,  in  which  he  did  urge  them  to  quit  the 
service  of  your  petitioner,  well  knowing  them  to  be  in  said 
service,  and  of  said  other  railroads,  and  thereby  and  by  other 
means  to  tie  up  said  railroads  and  to  prevent,  by  persuasion 
if  possible,  but  by  clubbing  if  necessary,  *  any  other  persons 
from  taking  their  places;  and  many  other  inflammatory 
speeches  and  utterances  at  meetings  of  a  similar  kind  and 
elsewhere  has  the  said  Phelan  made  for  the  purpose  afore- 
said, and  he  is  now  present  in  the  city  of  Cincinnati  person- 
ally directing,  commanding  and  ordering  the  management  of 
said  strike,  and  is  thereby  personally  interfering  with  your 
petitioner  in  the  operation  by  him  as  receiver  of  said  h'ne  of 
road. 

Your  petitioner  has  been  put  to  a  great  expense  in  providing 
guards  and  protection  for  the  said  railroad  in  his  custody  as 
said  receiver,  and  the  business  of  said  railroad  at  Cincinnati, 
Ohio,  can  only  be  conducted  by  him  under  the  protection  of 
armed  men  employed  for  that  purpose,  all  of  which  is  owing 
and  due  to  the  aforesaid  conduct  and  conspiracy  between  the 
said  Eugene  V.  Debs  and  the  said  F.  W.  Phelan  and  the  mem- 
bers of  the  said  American  Railway  Union:  and  said  F.  W. 
Phelan  assumes  to  and  does  command  and  control  said  em- 
ployes as  an  army:  all  of  which  your  petitioner  says  is  in  con- 
tempt of  the  foresroing  order  of  this  court. 

Wherefore  your  petitioner  pravs  that  this  court  will  make 
an  order  directing  that  the  said  Phelan  be  arrested  ^nd  borught 
before  this  court  to  answer  for  his  said  contempt:  and  fur- 
ther that  said  F.  W.  Phelan  be  enjoined  from  combining 
and  conspiring  with  others,  either  jointly  or  severally,  or  as 
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an  officer  or  member  of  any  so-called  labor  organization  with 
the  design  or  purpose  of  causing  'or  maintaining  a  strike 
upon  the  line  of  railroad  operated  by  your  petitioner,  and 
from  ordering,  recommending,  advising  or  approving,  by 
communication,  instruction  or  otherwise  the  employes  of  said 
receiver,  or  any  of  them,  to  join  in  or  sustain  a  strike,  and 
from  in  any  manner  interfering  with  or  impeding,  directly 
or  indirectly,  your  receiver  in  his  operation  of  said  railroad 
or  any  of  his  employes  so  engaged,  and  from  in  any  manner 
aiding,  abetting  or  encouraging  others  to  strike  and  refuse 
to  work  for  said  receiver  in  the  operation  of  said  road,  and 
thereby  embarrass  or  impede  the  operation  of  his  said  road. 

S.  M.  Felton, 
[  Verification.  ]  Receiver. 

(i)  The  foregoing  petition  was  filed  in  the  case  of  Thomas  vs.  C.  N. 
O.  &  T.  P.  Ry.  Co..  pending  in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio.    The  proceedings  thus  instituted  for  con- 
tempt of   court  resuhed  in   the  conviction  and  imprisonment  of   F.   W. 
^helan. 

As  to   the  jurisdiction  and  power  of  a  court  of  equity  to  punish  for 
contompt,  see  ex  parte  Debs,  159  U.  S.  251,  and  the  cases  reviewed  by  the 
court  in  the  opinion,  U.  S.  v.   Berry.  24  Fed.  780. 
See  note  to  preceding  form. 


No.  985. 

Notice  of  Motion  for  an  Attachment  for  Contempt  of 

Court.  (1) 

[Caption.] 

To  F.  P. : 

Take  notice  that  on  the  day  of ,  at o'clock 

•,  or  as  soon  thereafter  as  counsel  can  be  iieard,  we  will 


apply  to  the  honorable  the  district  court  of  the  United  States 

for  the  district  of  to  attach  and  commit  you  for 

contempt  of  said  court  in  the  particulars  set  out  in  the  inter- 
vening petition  filed  herein  on  the day  of by  S.  F., 
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receiver,  of  which  you  have  already  been  served  with  a  copy. 

X.  &  X., 
Attorneys  for  S.  F.,  Receiver. 

(D  Where  the  contempt  was  committed  in  the  presence  of  the  court 
no  notice  is  required  to  be  given  the  offender.  Ex  parte  Terry,  128 
U.  S.  289;  Brown  v.  U.  S.,  196  Fed.  351,  116  C.  C.  A.   171. 


No.  986. 

Motion  to  Commit  for  Contempt  of  Court. 

[Caption.] 

Xow  comes  A.  B.  and  moves  the  court  for  a  rule  against 
S.  R.  to  show  cause  why  he  should  not  be  punished  for  a  con- 
tempt of  this  court  upon  the  grounds  set  forth  in  his  petition 

filed  herein ,  190 — ,  a  copy  of  which  is  hereto  attached 

marked  "A"  and  made  a  part  hereof.  R.  X., 

Attorney  for  Receiver. 


Ko.  987. 

Motion  for  Rule  to  Show  Cause  (1),  etc.,  for  Contempt  of 

an  Injunction  in  a  Patent  Case. 

[Caption.] 

Now  comes  the  plaintiff  and  moves  tlie  court  for  a  rule 
upon  the  defendant  to  show  cause  why  he  should  not  be 
attached  for  contempt  for  violation  of  the  injunction  hereto- 
fore granted  in  this  cause,  and  for  reason  says  that  on  or 

about  the  day  of  ,   1894,  a  decree  was  rendered 

herein,  finding  the  letters  patent  sued  on  good  and  valid,  the 
property  of  plaintiff,  and  infringed  by  defendant  by  the  manu- 
facture, use  and  sale  of  cradles  known  and  designated  as 
hobby-horses,  and  awarding  an  injunction  against  said  de- 
fendant, his  clerks,  agents,  servants  and  workmen,  which 
decree  is  still  in  full  force  and  effect:  that  on  or  about  the 
day  of ,  a  writ  of  injunction  was  issued  in  accord- 
ance with  tht  said  decree,  enjoining  said  defendant,  his  clerks, 
agents,  servants  and  workmen  from  the  manufacture,  use 
and  sale  of  the  said  infringing  devices,   which   writ  of  in- 
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junction  was  duly  served  upon  the  defendant  on  or  before 

the  day  of ,  1894,  and  is  still   in  full  force  and 

effect;  but  since  the  service  of  said  injunction,  defendant  and 
his  agents,  particularly  L.  K.,  in  violation  of  the  rights  of 
plaintiff  and  of  the  injunction  aforesaid,  have  continued  ex- 
tensively to  manufacture,  use,  and  sell  [cradles]  known  and 
designated  as  [hobby-horses],  embodying  the  invention,  the 
manufacture,  use,  and  sale  of  which  was  enjoined  as  afore- 
said, being  identical  in  construction  with  the  hobby-horse, 
adjudged  to  be  an  infringement  of  the  patent  sued  on,  to  the 
great  and  irreparable  damage  and  injury  of  the  plaintiff. 

A.  B. 
R.  X.,  Counsel  for  Plaintiff. 

(1)  A  motion  for  a  rule  to  show  cause  is  sometimes  the  initial 
proceeding  in  bringing  a  question  of  contempt  to  the  attention  of  the 
court.  Mexican  Ore.  Co.  v.  Mexican  Co.,  47  Fed.  356;  Mathews  v. 
Spangenberg,  15  Fed.  813;  Fischer  v.  Hayes,  6  F'ed.  64;  Savin,  Peti- 
tioner, 131  U.  S.,  267,  33  L.  ed.  150.  In  such  case  it  should  be  sup- 
ported by  affidavits  or  other  evidence,  which  may  be  oral  testimony 
before  the  court  or  depositions,  or  as  may  be.  'A  verified  petition  ier 
this  purpose  is  better  practice. 


Xa.988. 

Order  for  Arrest  for  Contempt  of  Court  (i). 

[Caption.] 

Upon  the  reading  and  filing  of  the  intervening  petition  of 
said  S.  F.,  receiver,  as  aforesaid  and  the  affidavits  in  support 
thereof,  charging  one  C.  D.  to  be  in  contempt  of  the  order  of 
this  court  hereinbefore  made,  whereby  said  S.  F.  was  ap- 
pointed receiver  of  the  E.  &  F.  Railway  Company  with  di- 
rection to  operate  the  same  as  such  receiver,  in  knowingly, 
unlawfully  and  maliciously  interfering  with  and  obstructing 
the  operation  of  said  road  by  said  receiver,  all  of  which  is 
very  fully  set  out  in  said  intervening  petition  and  in  said 
affidavit,  it  is  now  ordered  that  the  marshal  of  the  United 

States,  for  the District  of ,  do  forthwith  apprehend 

said  C.  D.,  if  he  be  found  in  his  bailiwick  and  bring  him  be- 
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fore  this  court  at  the  United  States  district  court  room  in  the 

federal  building  in  ,  there  to  be  dealt  with  as  the  law 

may  direct. 

(1)  This  order  was  entered  In  the  case  of  Thomns  v.  C.  X.  O.  & 
T.  P.  Ry..  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio,  for  the  arrest  of  F.  W.  Phelan  charged  with  disobey- 
ing an  order  of  court  in  connection  with  strike  of  railway  employees. 

A  person  can  not  be  arrested  in  one  district  to  answer  a  charge 
of  contempt  of  court  in  another  district.  In  re  Graves,  29  Fed,  60; 
In  re  Manning,  44  Fed.  275. 


No.  989. 
Order  Granting  Motion  for  Contempt. 

\  Caption.] 

Upon  motion  of  plaintiff  it  is  ordered  that  a  rule  be  issued 
on  the  defendant,  C.  D.,  and  on  L.  K.,  to  appear  before  this 

court  at  10  o'clock  a.  m.,  on  Saturday,  the day  of , 

1894,  to  show  cause  why  they  should  not  be  committed  for 
contempt  for  violation  of  the  injunction  heretofore  ordered 
and  issued  in  this  cause. 


No.  990. 

Rule  to  Show  Cause.  (1) 

[Caption.] 

The  President  of  the  United  States  of  America  to  C.  D. : 
You  are  hereby  cited  and  admonislied  to  appear  before  the 

district  court  of  the  United  States  within  and  for  the  

district  of ,  on ,  the day  of -,  1894,  at 

o'clock  a.  m.,  and  show  cause,  if  any  you  have,  why  the  said 
C.  D.  should  not  be  attached  for  contempt  of  court  in  failing 
to  obey  the  order  of  injunction  heretofore  allowed  and  issued 
by  the  said  court  and  served  upon  you. 

It  is  ordered  that  the  marshal  of  this  district  make  legal 
service,  and  due  return  of  this  rule,  on  or  before  the  appear- 
ance day  above  noted. 
[Add  teste.] 

(1)  This  rule  should  be  served  personally  upon  tlie  contcmnor, 
U.  S.  V.  Justices,  10  Fed.  460,  within  the  district  where  he  is  required 
to  answer  for  contempt,  In  rc  Manning,  44  Fed.  275.  In  re  Graves,  29 
Fed.  60. 
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Where  the  contempt  consists  in  a  failure  to  obey  a  subpoena  to  a 
witness,  the  court  issuing  the  writ  is  the  only  court  to  punish  for  the 
contempt.  In  re  Spofford,  62  Fed.  443. 

To  the  rule  to  show  cause  the  contcmnor  may  return  or  answer 
under  oath  before  the  day  set  for  hearing  in  which  he  may  deny  the 
allegations  of  the  petition  or  admit  them,  or  admit  them  and  justify 
his  action.  The  denials  in  the  return  or  answer  are  not  conclusive. 
U.  S.  V.  Anonymous,  21  Fed.  767;  In  re  Pitman,  No.  11184  Fed.  Cas., 
1  Curtis  86.  and  cases  there  collated.  Statement  of  new  matter  m 
the  answer  may  be  controverted  by  replication.  Ex  parte  Rowland, 
104  U.  S.  615. 

The  court  may  adopt  such  mode  of  trying  the  question  of  con- 
tempt as  it  may  deem  proper,  provided  the  person  charged  is  given 
an  opportunity  for  explanation  and  defense.  Ex  parte  Savin,  131  U. 
S.  267;  Merchants'  Stock,  etc.,  Co.  v.  Chicago  Board  of  Trade,  201 
Fed.  20,  120  CCA.  582. 


No.  991. 

Return  on  Above  Rule  by  Marshal.  (1) 

[Caption.] 

Received  this  writ  at ,  on  the day  of ,  1894, 

anrl  on  the  same  day,  at ,  I  served  the  within-named  C.  D. 

[or,  the  B.  K.  Manufacturing  Company,  a  corporation,  by 
C.  D.,  its  president  T  with  a  true  copy  of  this  writ,  having  all 
the  indorsement  thereon,  by  handing  it  to  said  person  person- 
ally [or  say,  left  at  his  regular  place  of  business,  at  No.  

street,  ].  H.  C, 

United  States  Marshall  for  the 

Fees.  District  of . 

One  service,  

One  copy       

miles, 

(1)  Personal  service  should  he  made  on  person  charged  with  con- 
tempt.    U.  S.  V.  Justices.  10  Fed.  460. 


No.  992. 

Order  Fixing  Day  for  Hearing  Contempt  Proceedings.  (1) 

[Caption,] 

This  clay  this  cause  coming  on  to  be  heard  on  certain  affi- 
davits filed  herein  charging  F.  P.  with  contempt  of  court  in 
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interfering  with  the  officers  and  employes  of  the  court  in  the 
management  of  the  C.  D.  Company,  now  in  the  hands  of  the 
receiver  of  this  court,  and  the  said  F.  P.  being  present  in 

court,  said  matter  is  set  for  hearing  on  the day  of , 

at  o'clock  ,  and  pending  said  hearing  the  bond  of 

the  said  F.  P.  is  fixed  at  $ ,  and  in  default  of  said  bond 

it  is  ordered  that  he  be  confined  to  the county  jail. 

(1)  The  court  may  adopt  such  mode  of  trying  the  question  of  con- 
tempt as  it  may  deem  proper,  only  so  that  the  person  charged  is 
given  an  opportunity  for  explanation  and  defense.  Ex  parte  Savin, 
131  U.  S.  267;  Merchants*  Stock,  etc.,  Co.  v.  Chicago  Board  of  Trade, 
201  Fed.  20,  120  C.  C.  A.  582. 


Ho.  993. 

Order  Continuing  Hearing  of  Evidence  in  Contempt  Proceed- 
ings. (1) 

[Caption.] 

This  day  this  cause  came  on  further  to  be  heard  upon  the 
motion  of  the  A.  B.  Railway  Company  for  a  rule  to  show 
cause  why  attachment  for  contempt  should  not  issue  against 
S.  L.  and  others.  And  the  court  having  heard  the  testimony 
on  the  part  of  said  applicant  and  a  part  of  the  testimony  for 
said  respondents  and  the  hour  of  adjournment  having  arrived, 
the  further  hearinof  of  this  matter  is  continued  until  to-morrow 
morning  at  9  o'clock. 

(1)  The  court  may  adopt  such  mode  of  trying  the  question  of  con- 
tempt as  it  deems  proper,  only  s.)  that  person  charKcd  is  K»ven  an 
opportunity  for  explanation  and  defense.  Ex  parte  Savin,  131  C.  S. 
267. 


No.  904. 

Order  Adjudging  Defendant  Guilty  of  Contem.pt  of  an  Order 

of  Injunction  and  Fining  Him.  (1) 
[Caption.] 

Upon  the  return  of  the  rule  to  show  cause  heretofore  en- 
tered, and  it  appearing  that  service  thereof  has  been  had  on 
said  defendant,  C.  D.,  and  upon  L.  K.,  by  delivering  a  copy 
thereof  to  the  said  C.  D.,  and  counsel  having  been  heard  in 
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his  behalf,  the  court  finds  the  said  defendant  is  in  contempt 
of  the  injunction (2)  heretofore  issued  herein,  and  orders  that 

said  defendant  pay  dollars  fine  and  the  costs  of  this 

proceeding,  and  that  if  the  same  be  not  paid  within  five  days 

from  this  date,  viz.,  the day  of ,  1894,  the  said  C.  D. 

be  committed  to  the  jail  of county,  in  the  state  of , 

and  confined  therein  until  the  same  be  paid. (3) 

(1)  The  power  of  a  court  to  punish  for  contempt  is  found  in  R.  S. 
Sec.  725.  This  section  is  brought  forward  in  Judicial  Code,  Sec.  268, 
without  change.  For  later  views  as  to  the  scope  amd  purpose  of 
this  statute,  see  U.  S.  v.  Antikamnia  Chemical  Co.,  231  U.  S.  654, 
58  L.  ed.  419;  U.  S.  v.  Toledo  Newspaper  Co.,  220  Fed.  458;  affirmed 
in  237  Fed.  986,  150  C.  C.  A.  636.  See  also  ex  parte  Robinson,  19 
Wall.  509;  Kirk  v.  Mfg.  Co.,  26  Fed.  501;  Ex  parte  Buskirk.  12  Fed. 
14. 

There  arc  three  classes  of  cases  in  which  the  court  may  punish 
for  contempt. 

First.  Where  there  has  been  a  misbehavior  of  a  person  in  the 
presence  of  the  court  or  so  near  thereto  as  to  obstruct  the  adminis- 
tration of  justice.  See  In  re  Terry.  36  Fed.  419,  128  U.  S.  289;  U.  S. 
V.  Pattison.  26  Fed.  509;  U.  S.  v.  Carter,  No.  14740  Fed.  Cas.,  3  Cranch 
C.  C.  423;  U.  S.  V.  Anonymous.  21  Fed.  761;  In  re  Brule,  71  Fed.  943. 

Second.  Where  there  has  been  a  misbehavior  of  an  officer  of  the 
court  in  his  official  transactions.  Bogart  v.  Supply  Co.,  27  Fed.  722; 
In  re  Pitman,  No.  11184  Fed.  Cas.,  1  Curtis  186;  In  re  May  1  Fed. 
1Z1\  U.  S.  V.  Caton,  No.  14758  Fed.  Cas.,  1   Cranch  C.  C.  150. 

Third.  Where  there  has  been  disobedience  of  an  officer,  party, 
juror,  witness,  or  other  person  to  any  lawful  writ,  process,  order, 
rule,  decree,  or  command  of  the  court.  It  is  not  necessary  that  the 
order  be  written.  Bridges  v.  Sheldon,  7  Fed.  45.  A  U.  S.  Commis- 
sioner has  no  power  to  punish  for  contempt.  U.  S.  v.  Beavers,  125 
Fed.  778,  Nor  has  the  Interstate  Commerce  Commission.  I.  C.  C. 
V.  Brimson,  154  U.  S.  447,  38  L.  ed.  1047.  As  to  power  of  referee  in 
bankruptcy  see.  In  re  Gitkin,   164  Fed.  71. 

The  Supreme  Court  has  held  that  judgments  in  proceedings  for 
contempt  are  not  reviewable  on  appeal  or  error.  Hayes  v.  Fischer, 
102  U.  S.  121:  In  re  Deb>.  158  U.  S.  564.  572.  159  U.  S.  251;  In  re  Chet- 
wood,  165  U.  S.  443,  M2,  but  may  be  reached  by  certiorari  in  the 
absence  of  other  adequate  remedy.  In  re  Chetwood,  165  U.  S.  462. 
But  see  Worden  v.  Searls,  121  U.  S.  24.  25,  It  has  also  been  held  that 
under  the  Court  of  Appeals  Act  the  Circuit  Courts  of  Appeals  may 
review  such  orders  on  writ  of  error.  Gould  v.  Sessions,  67  Fed. 
163,  14  C.  C.  A.  366;  Butler  v.  Fayerweather,  91  Fed.  458;  Car^  Mfg. 
Co.  v.  Acme  Co.,  108  Fed.  873.  S.  C.  188  V.  S., — but  not  on  appeal. 
Sessions  v.  Gould,  63  Fed.  1001. 
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(2)  The  order  adjudging  the  contempt  need  not  recite  the  oflFense, 
when  it  appears  in   the  proceedings.     Fischer  v.   Hayes,  6  Fed.  63. 

(3)  This  is  not  uncertain  or  indefinite,  but  it  is  a  proper  clause 
in   order.     Tinsley  v.  Anderson,  171   U.  S.  101. 


No.  995. 

Order  Adjud^ng  Party  Guilty  of  Contempt  and  Ordering 
Further  Hearing  as  to  Amount  of  Fine.  (1) 

[Caption,] 

A  motion  for  attachment  for  contempt  herein  having  come 
on   for   further  hearing  on   the   question   of  punishment   or 

terms,  on  this clay  of ,  and  R.  X.,  Esq.,  having  been 

heard  for  the  motion,  and  R.  Y.,  Esq.,  opposed:  Now,  there- 
fore, it  is  hereby  ordered  and  decreed  that  the  defendant  is 
adjudged  to  have  committed  the  contempt  alleged,  and  that  he 
pay,  as  a  fine  therefor,  the  amount  of  all  costs,  charges  and 
disbursements  whatsoever  suffered,  borne  or  incurred  by  the 
plaintiff  by  reason  of  or  on  account  of  the  said  motion,  and 
that  the  question  of  the  amount  of  said  fine  be  submitted  to 
this  court  on  affidavits,  and  without  argument,  as  follows: 
The  plaintiff  to  .serve  his  affidavits  on  the  solicitor  for  the  de- 
fendant on  or  before  Friday,  ;  that  the  defendant  serve 

his  replying  affidavits  on  counsel  for  plaintiff  on  or  before 

Tuesday, ,  and  that  plaintiff  have  the  right  to  reply;  and 

that  all  affidavits  be  filed  on  or  before  Friday, . 

(1)  Fischer  v.  Hayes,  6  Fed.  63. 


No.  996. 

Order  Fining  Defendant  for  Contempt.  (1) 

[Caption,] 

This  motion  having  been  heard  on  the  day  of 

-,  on  affidavits  and  argimient  by  counsel  for  the  respective 


parties,  and  thereupon  an  order  haying  been  duly  made  that 
it  be  referred  to  S.  M.  to  ascertain  the  fact  of  said  infringe- 
ment,  if  the  same  be  so,  and  report  his  finding  to  this  court, 
and  upon  the  coming  in  of  the  report  of  said  referee,  and 
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hearing  counsel  for  the  respective  parties  in  support  thereof 
and  in  opposition  thereto,  said  report  was  confirmed;  and  it 
was  then  furtlier  ordered  that  the  plaintiff  file  with  the  court, 
and  serve  copies  on  defendant,  affidavits  showing  the  expenses 
incurred  in  the  prosecution  of  this  second  attachment  for  con- 
tempt ;  that  defendant  file  and  serve  answering  affidavits,  and 
that  plaintiff  may  reply  therteo;  and  an  amended  order  and 

the  affidavit  of  C.  D.,  the  defendant,  executed  on  the day 

of ,  having  been  filed  in  reply  to  said  plaintiff's  affidavit, 

it  is,  upon  consideration  thereof,  ordered  that  the  defendant 

pay  into  court  the  sum  of  dollars,  as  set  forth  in  the 

affidavit  of  B.  H.,  executed  herein  on  the day  of . 

and  the  further  sum  of dollars,  as  set  forth  in  the  affi- 
davit of  V.  F.,  executed  herein  on  the  day  of  , 

amounting  altogether  to  the  sum  of dollars,  a  fine  for 

said  second  contempt,  within  thirty  days  from  the  date  of  the 

entry  of  this  order,  to-wit,  the day  of ;  and  that  if 

not  paid,  the  defendant  stand  committed  till  it  be  paid,  and 
that  when  paid  it  be  paid  over  to  the  plaintiff  in  reimbursement. 

(1)  An  order  adjudging  a  person  guilty  of  contempt  does  not  pre- 
vent the  court  making  a  subsequent  order  fixing  the  amount  of  the 
fine  and  directing  commitment  until  the  same  shall  be  paid.  Fischer 
V.  Hayes,  6  Fed.  63;  Gompers  v.  Bucks  Stove,  etc.,  Co.,  221  U.  S. 
418.  55  L.  cd.  797. 


No.  997. 

Entry  of  Distribution.  (1) 

[Caption,] 

Upon  motion  of  J.  E.  B.,  assistant  United  States  attorney, 
and  it  appearing  to  the  court  that  the  defendant,  C.  D.,  has 
paid  into  the  registry  the  fine  for  contempt  in  this  case, 
amounting  to  dollars,  and  the  court  proceeding  to  dis- 
tribute the  same,  orders  and  directs  the  said  sum  to  be  paid 

to  the  assistant  treasurer  of  the  United  States  at  ,  for 

the  use  of  the  United  States. 

(1)  Merchants'  Stock,  etc..  Co.  v.  Chicago  Board  of  Trade,  201 
Fed.  20,  120  C.  C.  A.  582. 
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No.  998. 

Order  of  Commitment  for  Contempt  of  Court  for  Interfering 
with  Operation  of  a  Railroad  in  Hands  of  Receiver. 

[Caption.'l 

Whereas,  on  the day  of ,  the  above  named  com- 
plainant did  file  in  this  court  a  certain  bill  of  complaint 
against  the  above  named  C.  D.  Railroad  Company  wherein  he 
did  pray,  among  other  things,  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  operate  the  railroad  of  the  said 
C.   D.   Railroad  Company,  extending  from  within  the  city 

of in  the  state  of ,  through  the  state  of ,  to  the 

city  of  ,  in  the  state  of  ,  and  whereas  the  court 

having  read  and  considered  said  bill  of  complaint  and  finding 
that  the  allegations  therein  did  entitle  the  complainant  to  the 

appointment  of  a  receiver,  did  on  the day  of by  a 

certain  entry  herein  made  appoint  one,  S.  F.  receiver  of  said 
road,  directing  him  to  take  possession  of  said  road  and  of 
all  the  property  of  said  company  and  to  operate  said  road  as 
such  receiver  as  a  common  carrier  of  freight  and  passengers, 
and  that  said  S.  F.  since  said  day  has  been  as  such  receiver 
engaged  in  the  operation  of  said  road  as  such  common  carrier 
and  as  such  now  is  and  ever  since  that  time  has  been  engaged 
in  commerce  among  the  several  states  of  the  United  States; 
and 

Whereas,  on  the day  of ,  the  said  S.  F.  as  such 

receiver  did  in  this  cause  file  a  certain  intervening  petition. 
[The  interzfening  petition  may  be  set  out  in  full,']  And  there- 
upon said  receiver  did  also  file  in  this  cause  the  affidavits  of 
S.  R.  and  L.  M.  in  support  of  said  intervening  petition,  and 
upon  the  reading  and  consideration  whereof  the  said  court 
did  order  an  attachment  to  issue  for  one  F.  P.  that  he  might 
be  forthwith  apprehended  and  brought  before  this  court  to 
answer  to  the  matter  and  things  therein  alleged  and  set  forth. 

Thereupon  tfiis  court  did  by  an  order  duly  entered  in  this 
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cause  commit  said  F.  P.  to  bail  in  the  sum  of  $ ,  which 

was  duly  furnished  by  him. 

Thereupon  came  counsel  for  said  complainant  and  moved 
the  court  that  said  F.  P.  be  committed  for  the  contempts  of 
the  authority  and  said  order  of  said  court  as  alleged  and  set 
forth  in  said  intervening  petition  and  in  the  affidavits  in  sup- 
port thereof,  and  the day  of ,  at  lo  o'clock  a.  m. 

was  fixed  as  the  time  for  hearing  said  alleged  contempt,  of 
all  of  which  the  said  F.  P.  was  duly  notified  by  personal  serv- 
ice upon  fiim  of  a  copy  of  said  intervening  petition  and  of  said 
affidavits  and  of  said  motion,  and  at  said  hour  of  lo  o'clock 
a.  m.  the  said  F.  P.  appeared  in  court  in  person  and  by  coun- 
sel in  response  to  said  motion  and  the  allegations  contained 
in  said  intervening  petition  and  to  said  affidavits,  and  the 
hearing  of  said  matter  of  contempt  was  proceeded  with  in 
open  court  and  witnesses  were  heard  upon  oral  examination 
in  support  and  in  denial  of  the  charges  therein  contained,  and 

said  hearing  did  progress  from  day  to  day  until  the  

day  of ,  and  was  argued  by  counsel. 

And  the  court  having  considered  the  same  does  now  upon 
the  evidence  and  the  arguments  of  counsel  find  the  allegations 
of  said  intervening  petition  and  of  said  affidavits  to  be  true, 
and  that  the  said  F.  P.  and  the  said  E.  D.  and  others  consti- 
tuting the  A.  R.  Union  did  unlawfully  combine,  confedeiate 
and  conspire  with  themselves  and  others,  members  of  the  A. 
R.  Union,  to  impede,  delay  and  hinder  the  said  receiver  in 
the  operation  of  said  railroad  by  causing  the  said  employes  of 
said  receiver  to  refuse  to  handle,  as  it  was  their  duty  to  do, 
a  certain  class  of  cars  known  as  sleeping  cars  belonging  to  or 
controlled  by  the  P.  P.  Car  Company  for  the  continued  op- 
eration whereof  the  said  receiver  was  bound  in  pursuance  of 
a  certain  contract  in  writing  entered  into  between  the  C.  D. 
Company  and  the  said  P.  P.  Car  Company  before  his  ap- 
pointment as  receiver  and  not  yet  expired,  and  by  the  terms  of 
said  combination  and  conspiracy  did  corruptly  agjee  together 
that,  in  case  any  of  the  employes  of  said  receiver  declining  to 
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haiidj'e  said  cars  should  be  discharged  from  the  employment 
of  said  t-eceiver  by  reason  thereof;  all  other  employes  of  said 
receiver  <:hould  be  urged,  incited,  persuaded  and  forced  to 
quit  and  abandon  the  service  and  employment  of  said  re- 
ceiver with  the  view  and  purpose  thereby  to  so  injure  said 
property  of  which  said  S.  F.  was  appointed  receiver,  and  to 
so  hinder,  molest  c;nd  interfere  with  him  in  the  operation 
thereof  as  that  he  wodld  discontinue  the  operation  of  said 
sleeping  cars  and  violate  the  said  contract  recluiring  him  to 
operate  the  same;  and  that  in  furtherance  of  said  corrupt 
agreement  and  conspiracy  the  said  F.  P.  did  come  from  the 

city  of to  the  city  of on  or  about  the day  of 

,  and  from  that  day  coniiraously  until  the  filing  of  said 

intervening  petition  herein  and  thereafter  to  the  present  time 
did  urge,  incite,  and  request  by  the  means  and  in  the  manner 
set  forth  in  the  interv^ening  petitioii  the  employes  of  said  re- 
ceiver to  not  handle  said  sleeping  cars,  and  by  threats  and 
intimidations  did  induce  the  employes  of  said  receiver  to  re- 
fuse and  fail  to  handle  said  sleeping  carj?  as  it  was  necessary 
for  them  to  do  in  the  operation  of  said  road  by  said  receiver, 
and  did  cause  said  employes  of  said  receiver  to  quit  his  serv- 
ice in  a  bodv  for  that  said  receiver  did  not  -irtd  would  not,  in 
violation  of  the  contract  aforesaid,  refuse  to  transport  or  han- 
dle said  sleeping  cars. 

And  the  court  does  further  find  by  reason  of  the  matters 
and  things  aforesaid  that  said  receiver  has  been  greatly  em- 
barrassed, impeded,  delayed,  resisted  and  interfered  with  in 
his  execution  of  said  order  of  this  court  appointing  him  re- 
ceiver of  said  railroad,  and  directing  him  to  operate  the  same 
as  aforesaid. 

Wherefore  the  court  does  find  and  adjudge  said  F.  P. 
guilty  of  disobedience  to,  and  resistance  of  the  said  receiver 
and  of  the  said  order  of  court  appointing  him  receiver  as 
aforesaid,  and  to  be  in  contempt  of  the  authority  of  said 
order  of  the  court,  and  that  the  said  F.  P.  by  reason  of  the 
contempt  aforesaid  be,  and  he  hereby  is  committed  to  the  jail 
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of county,  state  of .  for  a  period  of from  this 

date. 

(1)  Although  it  is  not  necessary  to  recite  at  length  the  offense  in 
the  order  adjudging  a  contempt  (Fischer  v.  Hayes,  6  Fed.  63)  it  is 
frequently  done.  This  order  was  taken  from  the  record  in  the  case 
of  Thomas  v.  C.  X.  ().  &  T.  V,  Ry.,  pending  in  the  Circuit  Court  of 
the  United  States  for   the   Southern    District   of  Ohio. 

As  to  the  jurisdiction  and  power  of  a  court  of  equity  to  punish 
for  contempt  by  interfering  with  the  operation  of  a  railroad  en- 
gaged in  interstate  commerce,  carrying  of  1-.  S.  Mail,  etc.,  see  In  re 
Debs,  158  U.  S.  564.  As  to  poNyer  of  a  Court  of  Equity  under  Judicial 
Code,  Sec.  268,  see  Merchants'  Stock,  etc.,  Co.  v.  Chicago  Board  of 
Trade,  201   Fed.  20,  120  C.  C.  A.  582. 


No.  999. 

Order  for  Commitment  for  Contempt  of  Court  in  Attempting 

to  Corrupt  a  Witness  (i). 

IC  option.] 

Whereas,  during  the  progress  of  the  trial  of  the  action  of 
the  United  States  of  America  vs.  H.  Goujon,  in  this  court, 
on  the  27th  day  of  Febraury,  1889,  one  Bartolo  Flores,  a 
witness  on  the  part  of  the  government  duly  subpoenaed  and 
in  attendance  upon  the  court,  testified,  in  substance,  that 
while  in  said  attendance,  on  said  27th  day  of  February,  one 
Alejandro  Savin,  on  two  several  occasions,  once  in  the  jury 
room  of  said  court,  temporarily  used  for  witnesses  and  within 
a  few  feet  of  the  court  room,  and  once  in  the  hallway  of  said 
court  building,  immediately  adjoining  said  court  room,  did 
approach  said  witness,  and  in  said  jury  room  did  improperly 
endeavor  to  deter  the  said  witness  from  testifying  in  behalf 
of  the  government  in  said  cause,  and  in  the  said  hallway  he 
offered  the  said  witness  money  not  to  testify  against  the  de- 
fendant in  said  action  of  the  Ignited  States  vs.  Goujon;  and 
whereas,  upon  such  testimony  of  said  Flores.  this  court  then 
and  there  made  an  order  directing  the  said  Savin  to  show 
cause  before  this  court,  at  9.30  o'clock  a.  m.,  on  the  28th 
day  of  February,  1889,  at  the  court  room  thereof,  why  he 
should  not  be  adjudged  guilty  of  a  contempt  of  this  court; 
and  whereas,  on  said  28th  dav  of  Februarv.  the  said  Savin 
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appeared  with  counsel  in  response  to  said  order;  whereupon 
the  matter  was  heard  in  open  court,  and  witnesses  for  and 
against  him  were  sworn,  and  their  testimony  given,  and 
the  same  having  been  duly  considered  by  the  court,  the  court 
now  finds  the  facts  to  be:  That  during  the  progress  of  the 
trial  of  the  action  of  the  United  States  of  America  vs.  H. 
Goujon,  in  this  court,  on  the  27th  day  of  February,  1889,  one 
Bartolo  Flores,  a  witness  on  behalf  of  the  government,  duly 
subpoenaed  and  in  attendance  upon  the  court,  while  in  such 
attendance,  on  the  said  27th  day  of  February  was  on  two 
several  occasions,  once  in»the  jury  room  of  said  court,  which 
was  temporarily  used  for  a  witness  room,  and  which  is  lo- 
cated less  than  seven  feet  of  the  court  room,  and  once  in 
the  hallway  of  said  court  building,  immediately  adjoining 
the  court  room,  was  approached  by  the  respondent,  Alejan- 
dro Savin,  and  said  Savin  did  then  and  there,  in  said  jury 
room  .unlawfully  attempt  and  endeavor  to  deter  said  witness, 
Flores,  from,  testifying  for  the  government  in  the  aforesaid 
action,  and  in  said  hallway  the  said  Savin  did  at  that  time 
stated  unlawfully  offer  the  said  witness,  Flores,  money  not 
to  testify  against  the  defendant  therein,  the  aforesaid  Gou- 
jon; from  which  facts  it  is  considered  and  adjudged  by  the 
court  that  the  said  respondent,  Alejandro  Savin,  did  thereby 
commit  a  contempt  of  this  court,  for  which  contempt  it  is  by 
the  court  now  ordered  and  adjudged  that  the  said  Alejandro 
Savin  be  imprisoned  in  the  county  jail  of  Los  Angeles  county, 
California,  for  the  period  of  one  year. 

The  marshal  will  execute  this  judgment  forthwith. 

(i)  The  foregoing  order  is  taken  from  the  opinion  in  re  Savin,  131  U.  S. 
268,  and  appears  to  have  been  made  upon  a  suggestion  by  the  United  States 
Attorney,  that  one  of  the  witnesses  for  the  government  in  a  case  pending, 
had  been  corruptly  approached,  and  upon  the  evidence  of  witnesses  exam- 
ined in  open  court  in  the  presence  of  the  respondent  on  the  same  day. 
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No.  1000. 

Order  to  Commit  for  Contempt  Committed  in  Open  Court.  (1) 

The  Circuit  Court  of  the  United  States  of  America  for  the 
Northern  District  of  Cah'fornia. 

Tn  the  Matter  of  Contempt  of  David  S.  Terry. 

Whereas,  on  this  3rd  day  of  September,  1888,  in  opei. 
court,  and  in  the  presence  of  the  judges  thereof,  to  wic, 
Honorable  Stephen  J.  Field,  circuit  justice,  presiding:  Hon- 
orable Lorenzo  Sawyer,  circuit  judg^e,  and  Honorable  George 
M.  Sabin,  district  judge,  during  the  session  of  said  court,  and 
while  said  court  was  engaged  in  its  regular  business,  hear- 
ing and  determining  causes  pending  before  it,  one  Sarah 
Althea  Terry  was  guilty  of  misbehavior  in  the  presence  and 
bearing  of  said  court ; 

And  whereas,  said  court  thereupon  duly  and  lawfully  or- 
dered the  United  States  Marshal,  J.  C.  Franks,  who  was  then 
present,  to  remove  the  said  Sarah  Althea.  Terry  from  the 
court  room; 

And  whereas,  the  said  United  States  marshal  then  and 
there  attempted  to  enforce  said  order,  and  then  and  there  was 
resisted  by  one  David  S.  Terry,  an  attorney  of  this  court, 
who,  while  the  said  marshal  was  attempting  to  execute  said 
order  in  the  presence  of  the  court,  assaulted  the  said  United 
States  marshal,  and  then  and  there  beat  him,  the  said  mar- 
slial,  and  then  and  there  wrongfully  and  unlawfully  assaulted 
said  marshal  with  a  deadly  weapon,  with  intent  to  obstruct 
the  administration  of  justice,  and  to  resist  such  United  States 
marshal  and  the  execution  of  said  order. 

And  whereas  the  said  David  S.  Terry  was  guilty  of  con- 
tempt of  this  court  by  misbehavior  in  its  presence  and  by  a 
forcible  resistance  in  the  presence  of  the  court  to  a  lawful 
order  thereof,  in  the  manner  aforesaid; 

Now,  therefore,  be  it  ordered  and  adjudged  by  this  court, 
that  the  said  David  S.  Terry,  by  reason  of  said  acts  was,  and 


CONTEMPT   OF   COURT.  150? 

is,  guilty  of  contempt  of  the  authority  of  this  court  commit- 
ted in  its  presence  on  rtiis  3rd  day  of  September,  1888; 

And  it  is  further  ordered,  that  the  said  David  S.  Terrj 
be  punished  for  said  contempt  by  imprisonment  for  the  term 
of  six  months; 

And  it  is  further  ordered,  that  this  judgment  be  executed 
by  imprisonment  of  the  said  David  S.  Terry  in  the  county 
jail  of  the  county  of  Alameda,  in  the  state  of  California,  un* 
til  the  further  order  of  this  court,  but  not  to  exceed  said  term 
of  six  months; 

And  it  is  further  ordered,  that  a  certified  copy  of  this  or- 
der, under  the  seal  of  the  court,  be  process  and  warrant  for 
executing  this  order. 

(1)  Taken  from  the  opinion  in  ex  parte  Terry,  128  U.  S.  297,  32 
L.  cd.  405. 

As  to  the  practice  in  cases  of  contempt  committed  in  the  presence 
of  the  court  consult,  ex  parte  Terry,  36  Fed.  419;  128  U.  S.  297;  U.  S. 
V.  Pattison,  26  Fed.  509;  U.  S.  v.  Carter.  No.  14740,  Fed.  Cas.,  3 
Cranch  C.  C.  423;  U.  S.  v.  Anonymous,  21  Fed.  761;  In  re  Brule,  71 
Fed.  943;  Brown  v.  U.  S.,  196  Fed.  351,  116  C.  C.  A.  171. 


Ho.  1001. 

Temporary  Commitment  of  Person  Arrested  for  Contempt. 

United  States  of  America, 

District  of . 

A.  B.  1 

vs.  I  For  contempt  of  Court. 

The  C.  &  D.  Co.    J 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the District  of ,  Greeting : 

The  defendant,  L.  M.,  having  been  arrested,  and  having 
been  arraigned  at  the  bar  of  said  court,  and  being  required  to 
enter  into  a  recognizance  in  the  sum  of  $ for  his  ap- 
pearance before  said  court,  from  day  to  day,  with  good  and 
sufficient  security,  and  not  complying  with  the  order  of  the 
court,  is  remanded  into  the  custody  of  the  marshal,  to  be  com- 
mitted to  the  jail  of county  in  the  state  of until 

the  further  order  of  the  court  aforesaid. 
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Witness  the  Honorable  Melville  W.  Fuller,  chief  justice  of 

the  United  States,  this day  of ,  A.  D. ,  and  in 

the  year  of  the  independence  of  the  United  States  of 

America. 

Attest:     B.  R., 

Clerk  of  the  District  Court  of  the  United  States  for 
the District  of . 


No.  1002. 

Final  Conunitment  for  Contempt  of  Court 

District  Court  of  the  United  States, 

District  of , Division. 

A.B. 
vs.  \  For  Contempt  of  Court 

The  C.  &  D.  R.  Co. 

The  respondent,  L.  M.,  having  been  tried  and  found  guilty 
as  charged  in  the  intervening  petition  of  the  receiver  and  affi- 
davits in  support  thereof,  for  contempt  of  court,  therefore  the 
court  pronounced   the  following  sentence,  to-wit:  That  the 

said  L.  M.  be  imprisoned  in  the  jail  of county, ,  for 

the  term  of months. 

This,  therefore,  is  to  command  the  marshal  of  said  district 
to  take  the  body  of  the  said  L.  M.  and  commit  the  same  to 

the  said  jail  of  county,  ,  pursuant  to  the  above 

sentence. 

Witness  the  Honorable  Melville  W.  Fuller,  chief  justice  of 

the  United  States,  this day  of ,  A.  D. ,  and  in 

the year  of  the  independence  of  the  United  States  of 

America. 

Attest:    B.  R., 

Clerk  of  the  District  Court  of  the  United  States  for 
the District  of . 
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No.  1003. 

Customs  Protest  (i). 

, ,  190—- 

To  the  Surveyor  of  Customs, 

Port  of . 

Sir:  —  The  A.  B.  Company,  doing  business  at  12  Spruce 

street,   in  the  city  of  ,   state  of  ,   hereby  protests 

against  your  assessment  of  duty  at  the  rate  of per  cent. 

on  certain  200  bales  of  waste  [or,  as  may  be]  marked  K.  L. 

No. ,  which  were  imported  by  us  per  S.  S.  "  The  Volga  '' 

from  Liverpool,  which  arrived  in  New  York  on ,  190—, 

and  were  forwarded  to by  the  said  C.  &  D.  Railroad  un- 
der I.  T.  Entry  No. .     Said  goods  arrived  in , , 

190 — ,  were  entered  for  consumption.  Bond  No.  ,  liqui- 
dated   ,   190 — ,  and  the  additional  duty  was  paid , 

190 — . 

We  claim  said  assessment  is  illegal  and  unjust  because 
\here  state  the  grounds  of  objection  to  assessment  of  duty  by 
custom  official'],  and  that  duty  should  be  assessed  under  [here 
state  section,  paragraph  and  act  under  which  it  is  claimed  duty 
should  be  Inned], 

We  therefore  ask  you  to  refund  the  sum  of  $ ,  which 

was  illegally  and  unjustly  assessed  on  the  goods  above  men- 
tioned. We  are  yours  respectfully, 

The  A.  B.  Company. 

(1)  Procecdinps  to  recover  excessive  ciistonm  ilutie*  are  begun  by 
a  protest  filed  by  the  importer,  owner,  consignee  or  agent  of  the  mer- 
chandise with  the  collector  of  the  port  of  entry.  3S  Stat.  L.  187,  su- 
perseding Act  of  June  10.  1890,  26  Stat.   L.,  137. 
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The  reorganization  of  the  Customs  Service  by  the  President  of  the 
United  States  was  authorized  by  Act  of  Congress,  37  Stat.  L.  434,  and 
accordingly  on  M*arch  3,  1913,  a  message  was  communicated  to  Con- 
gress embodying  the  reorganization  scheme.  This  may  be  seen  in 
2  Fed.   Stat.  Ann.   (2nd  ed.)    pp.  902  to  944. 


No.  1004. 

Customs  Protest  (1) 

New  York,  Aug.  4,  1916. 
Hon.  Collector  of  Customs, 
Port  of  New  York. 

Sir: — Notice  of  dissatisfaction  is  hereby  given  with,  and 
protest  is  hereby  made  against,  your  ascertainment  and  liquida- 
tion of  duties,  and  your  decision  assessing  duty  under  the 
tariff  act  of  October  3,  1913,  at  30%  on  certain  forceps. 

Said  merchandise  is  not  dutiable  as  assessed.  It  is  properly 
dutiable  at  20%  under  paragraph  167. 

We  further  claim  that  a  discount  of  five  per  cent,  on  the 
duties  imposed  on  all  the  merchandise  covered  by  the  entries 
below  named  should  be  allowed  by  virtue  of  section  IV,  par. 
J.  sub-section  7  of  the  tariff  act  of  October  3,  1913,  or  by 
virtue  of  the  proviso  of  said  sub-section,  and  also  by  virtue  of 
the  terms  of  the  treaty  or  treaties  concluded  between  the 
United  States  and  the  nation  or  country  in  whose  vessel  this 
merchandise  was  imported  or  of  which  said  merchandise  was 
the  produce  or. manufacture. 

Each  of  the  above  claims  is  made,  and  only  made,  with  the 
proviso  and  conditionally  that  the  rate  claimed  is  lower  than 
the  rate  assessed.  The  parts  of  the  law  referred  to  in  above 
claims  are  the  only,  or  the  most  apt  and  specific,  ones  for  said 
merchandise  or  articles  and  should  control  the  classification. 
The  above  claims  severally  and  collectively  are  alternatively 
made  under  the  paragraphs  or  sections  referred  to,  both  di- 
rectly and  by  virtue  of  the  "similitude"  and  "  component  ma- 
terial of  chief  value''  clauses  of  paragraph  386  of  the  tariff  act 
of  October  3,  1913. 
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The  offer  is  hereby  made  to  furnish  evidence  to  the  board  of 
United  States  general  appraisers,  on  reasonable  notice  from 
them  of  the  facts  involved  and  in  support  of  the  contentions 
herein. 

The  excess  is  paid  under  compulsion,  to  obtain  and  retain 
possession  of  said  merchandise  or  articles,  and  you  and  the 
government  are  held  liable  for  the  same,  and  a  demand  for 
the  repayment  thereof  and  a  readjustment  or  liquidation  of 
the  entries  in  accordance  with  the  above  claims  is  hereby  made. 
The  marks  and  numbers  below  given  are  given  under  duress 
and  without  prejudice. 

Entry  No.         Vessel.         Entered     Bond  No.         Liquidated. 
100238         Coastwise       1/11/18  C  7/5/16 

Marks  and  Nos. — Various  as  per  entries  and  invoices. 

Respectfully, 
Interocean  Forwarding  Company^ 

By  Crim  &  VVemple,  Attorneys, 
Attorneys  and  Counsellors  at  Law, 
Far  Eastern  Trade  Co.       30  Broad  St.,  New  York  City. 

(1)  The  above  form  is  taken  from  U.  S.,  Appellant  v.  Inter- 
ocean  Forwarding   Co.,   appellee,  in  8   V.   S.   Cust.   App.    155    (1917). 

The  time  is  specified  in  the  statute,  38  Stat.  L.  187,  in  which  the 
protest  may  be  filed. 


No.  1005. 

Customs  Protest.    (Another  Form.) 

51  Broadway,  New  York,  July  3,  1915. 
Hon.  Dudley  Field  Malone, 

Collector  of  Customs, 

Port  of  New  York,  N.  Y. 

Sir: — On  December  11,  1914,  we  entered  for  the  account  of 
Carroll  Galleries,  Inc.,  9  East  44th  St.,  New  York,  N.  Y.,  a 
shipment  consisting  of  works  of  art  which  arrived  on  the 
steamship  Rochambeau  and  covered  by  Entry  No.  319826, 
liquidated  June  4,  1915. 
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We  protest  against  your  assessment  of  duty  at  the  rate  of 
40%  on  one  large  vase  and  5  panels  valued  at  Fes.  2400, 
claiming  same  to  be  free  of  duty  as  originals  and  covered  by 
certificates  on  file  with  cMitry.  under  paragraph  652  of  the  act 
of  October  3,  1913. 

We  also  make  the  alternative  claim  that  if  same  are  dutiable 
they  should  come  under  the  provisions  of  paragraph  376  at  the 
rate  of  15%  as  works  of  art  in  mineral  colors  worked  by  hand 
and  not  by  any  mechanical  process,  but  the  work  of  a  profes- 
sional artist. 

Wc  hereby  claim  a  refund  of  the  duty  exacted  which  we 
paid  in  order  to  retain  possession  of  our  goods. 

Respectfully, 

Wells,  Fargo  &  Company, 
G.  S.  Daley,  Attorney. 

iMulorsed :  Custom  House.  \cw  York.  Received  July  3. 
1915. 

Xote. — The  decision  herein  appealed  from  is  the  following: 
G.  A.  7942. 
T.  D.  36585. 

Date  of  rendering  of  decision,  July  19,  1916. 

Bond  of  Wells  Fargo  &  Company  in  the  sum  of  twenty-five 
dollars  approved  by  R.  M.  Montgomery,  presiding  judge. 
Dated  at  AX'ashington,  September  16,  1916.(1) 

(1)   Bond  is  no  longer  required. 


No.  1006. 

Report  of  the  Collector. 

September  9,  1915. 

Respectfully  referred (1)  to  the  board  of  U.  S.  general  ap- 
praisers for  decision. 

The  merchandise  referred  to  herein  was  assessed  with  dutv 
in  accordance  with  tlic  advisorv  classification  returned  bv  the 
appraiser  on  the  invoice,  and  more  particularly  described  in 
the  special  report  herewith. 
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The  protest  was  lodged  and  fee  paid  within  statutory  time. 

Dudley  Field  M alone. 

Collector. 

(1)  I.  e.  ihe  protest.  Upon  the  filing  of  a  protest  the  action  of 
the  collector  and  of  the  appraiser  is  reported  to  the  Board  of  Gen- 
eral Appraisers,  provided  for  by  36  Stat.  L.  98,  an  amendment  of 
Sec*  12  of  the  Act  of  June  10,  1890.  26  Stat.  L.  136.  This  Board  has 
authority  to  establish  rules  of  evidence,  practice  and  procedure. 


No.  1007. 

Report  of  the  Collector. 

(Another  Form.) 

Treasury  Department,  U.  S.  Customs  Service, 
Port  of  New  Orleans,  La.,  April  24,  1915. 
The  Board  of  U.  S.  General  Appraisers, 

New  York  City,  N.  Y.  s 

Gentlemen: — There  is  transmitted  protest  (5963)  of  Oberle 
&  Henry  against  the  assessment  of  duty  as  made  by  this  office 
on  249  cases  safety  fuse  imported  per  the  Californiaii  April 
30,  1914,  and  entered  for  warehousing  May  5.  1914.  covered 
bv  entrv  No.  4149,  bond  No.  1343. 

The  protest  is  against  the  assessment  of  additional  duty 
amounting  to  $2099.59  on  the  goods,  which  are  invoiced  at 
a  value  of  $2,887.75,  or  Marks  12,128.55.  On  entry,  there 
was  deducted  from  such  value,  non-dutiable  items  amounting 
to  $884.06,  and  $791.25  added  to  make  market  value  of  the 
merchandise,  -\mong  the  non-dutiable  items  on  the  invoice 
is  one  of  15  per  cent  of  the  value  in  Germany,  Marks  17.- 
732.50,  which  figures  are  interlined  on  the  invoice.  It  is 
claimed  that  they  were  overlooked  in  making  the  entry,  and 
that  such  failure  to  make  entry  according  to  the  value  in  (Ger- 
many was  due  to  a  clerical  error. 

Application  was  made  to  the  Treasury  Department  for  cor- 
rection of  the  so-called  clerical  error,  which  was  denied  in 
letter  of  July  10,  1914,  copy  attached  to  the  papers,  but  author- 
ity was  c^iven  to  submit  the  facts  to  the  United  States  Attor- 
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ney  and  release  the  merchandise  upon  payment  of  the  regular 
increased  duties  and  additional  duties  up  to  75  per  cent,  should 
that  officer  state  that  in  his  opinion,  the  presumption  of  fraud 
could  be  rebutted.  The  United  States  Attorney  having  so 
stated,  in  his  letter  of  August  15,  1914,  copy  of  which  is  en- 
closed, the  entry  was  liquidated  in  accordance  with  instruc- 
tions of  the  Treasury  Department. 

The  protest,  entry,  invoice  and  report  of  the  appraiser,  and 
copies  of  the  letters  of  the  Treasury  Department  and  the 
United  States  attorney  are  enclosed. 

The  protest  was  filed  and  fee  deposited  within  the  time 
prescribed  in  Paragraph  N,  Section  III,  Act  of  October  3, 
1913. 

Respectfully, 

Murphy  J.  Foster, 
JMH/AJC  Collector. 

(One  set  enclosures.) 


Ho.  1008. 

Answer  to  Protest. 

United  States  Customs  Service, 

Appraiser's  Office, 
683-GW  Port  of  New  York. 

March  24,  1915. 


Protest  No. 

Importer 

Entry  No. 

Date 

5160 

Morimura  Bros. 

142725 

5/11/14 

« 

247937 

9/  1/14 

264627 

9/29/14 

The  merchandise  consists  of  pin  cushions  in  the  form  of 
apples  or  other  fruits,  composed  of  silk  or  cotton.  They  dif- 
fer from  the  pin  cushions  the  subject  of  Abstract  21933 — 
T.  D.  30048  in  that  they  resemble  the  natural  fruit  in  size, 
form,  color  and  outline  to  such  an  extent  that  they  might  be 
readily  be  taken  for  the  fruit  they  represent.    They  therefore 
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fan  within  the  term  "artificial  fruit"  as  defined  in  the  above 
cited  authority,  and  were  returned  for  duty  as  such,  at  60% 
ad  val..  Par.  347,  act  of  1913. 

Respectfully, 

John  K.  Sague, 
Ex.  Maguire.  Appraiser. 


No.  1009. 

Report  of  the  Collector. 

United  States  Customs  Service, 
Port  of  Kansas  City,  Missouri. 

November   17,   1914. 

To  the  Board  of  U.  S.  General  Appraisers, 

641  Washington  Street,  New  York,  N.  Y. : 

I  submit  herewith  the  protest  described  below  with  the 
accompanying  invoice  and  entry,  against  my  assessment  of 
duty  in  not  allowing  5%  discount  on  merchandise  arriving 
in  vessels  admitted  to  registration  under  the  laws  of  the 
United  States  on  certain  merchandise  claimed  to  be  entitled 
to  5%  discount  under  sub-section  7,  paragraph  J,  Act  of 
October  3,  1913,  returned  by  the  appraiser  as  not  subject  to 
5%  discount  and  assessed  with  duty  under  Act  of  October 
3,  1913,  in  accordance  with  ruling  of  secretary  of  treasury 
T.  D.  33847.  The  requirements  of  Subsection  14  of  Section 
28,  Act  of  August  5,  1909,  have  been  complied  with  by  the 
protestants. 

Respectfully, 

R.  R.  Kreeger, 
Deputy  Collector  in  Charge. 

No.  12517;  K.  C.  Ser.,  32-A;  Name  of  Importer,  Emery, 
Bird,  Thayer  D.  G.  Co.;  Vessel,  Philadelphia;  C.  E.,  314-A; 
Date  of  Entry,  Sept  20/14. 
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Ko.  1010. 

Stipulation  of  Counsel. 

United  States  General  Appraisers. 

In  re  protest  of  Emery,  Bird,  Thayer  Dry  Goods  Co. 
on  Cotton  Towels. 
Before  Board  No.  2. 

No.  768293/12517  (St.  Louis). 

It  IS  hereby  stipulated  and  agreed  by  and  between  counsel 
for  the  importers  and  the  assistant  attorney-general  for  the 
United  States,  after  consultation  with  the  United  States 
examiner,  that  the  official  samples  in  the  above  entitled  pro- 
test are  cotton  Turkish  towels  and  that  they  correctly  repre- 
sent all  the  items  on  the  invoice  covered  by  said  protest, 
described  as  Turkish  towels  and  returned  by  the  appraisers  in 
red  ink  thereon  as  "pile  fabrics  hem'd  cotton  Turkish  towels.'* 

The  protest  is  submitted  on  the  above  stipulation  as  to 
all  claims  except  the  5%  discount  and  suspended  under  Suit 
No.  1353. 

Walden  &  Webster, 
Attorneys  for  Importers. 

Bert  Hanson, 
Assistant  Attorney-General, 
Attorney  for  the  United  States. 
Dated,  New  York,  December  6,  1915. 


Ko.  1011. 

Stipulation  of  Counsel. 

It  is  hereby  agreed  between  counsel  that,  subject  to  the 
approval  of  the  Board;  the  submission  of  protest  768293  of 
Emerv.  Bird.  Thaver  D.  C.  Co.  on  pile  fabrics  may  be  set 
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aside  and  the  protest  set  for  hearing  before  the  Board  on 
Wednesday,  December  27,  1916. 

ThOS.  J.   DOHERTY, 

Asst.  Atty.  General, 
Atty.  for  the  U.  S. 

Walden  &  Webster, 
'Approved :  ,      Attys.  for  Importers. 

B.  S.  Waite, 
J.  B.  Sullivan. 
Dated,  December  22,  1916. 


No.  1012. 

Entitling  of  the  Testimony  and  Oral  Motion  to  Dismiss  Pro- 
test and  Ruling  Thereon,  Before  General  Board  of 

.Appraisers.  (1) 

The  U.  S.  General  Appraisers, 

In  the  matter  of  Morimura  Bros., 
Protest  809091. 
Before  Board  1. 

Present : 

General  Appraiser  McClelland,  Chairman, 
General  Appraiser  Sullivan, 
General  Appraiser  Brown. 

Appearances : 

Masters  &  Levett,  by  B.  A.  Levett,  Esq., 

for  the  Importers; 
Bert  Hanson,  Esq.,  Assistant  Attorney  General, 

for  the  United  States. 

New  York,  January  2,   1917. 

Mr.  Hanson:  I  move  that  the  protest  be  dismissed  because 
it  does  not  allege  a  compliance  with  the  condition  precedent 
as  to  agreements  for  contingent  fees  which  is  set  forth  in  the 
latter  part  of  paragraph  N,  Section  III,  tariff  act  of  1913. 

I  also  move  to  dismiss  the  protest  on  the  ground  that  it  does 
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not  specifically  and  distinctly  set  forth  any  claim;  that  it  is 
multifarious. 

Gen,  Appr.  McClellcmd:  The  first  motion  is  denied  as  fol- 
lows :  The  Board  denies  the  motion  to  dismiss  the  protest  for 
the  reason  that  it  does  not  contain  a  statement  that  no  agree- 
ment was  made  for  a  contingent  fee  in  respect  to  recovery  or 
refund  thereunder. 

Mr,  Hanson :  Exception.  Six  separate  claims  are  set  forth 
there. 

Mr.  Levett:    I  offer  in  evidence  the  appraiser's  rejfc^rt 

Gen,  Appr,  McClelland:  Pardon  me  just  a  minute.  The 
decision  on  the  last  motion  is  reserved  until  the  case  is  taken 
up  on  the  merits. 

Mr,  Levett:  I  offer  in  evidence  the  appraiser's  report.  The 
report  is  favorable  as  to  one  of  the  claims.  Is  there  any 
objection? 

Mr,  Hanson  :     No  objection. 

Gen,  Appr,  McClelland:  There  being  no  objection  it  will 
be  admitted. 

Mr,  Levett:  I  will  ask  the  Board  for  an  immediate  deci- 
sion in  this  case  on  the  question  of  the  motions  of  Mr.  Hanson 
because  if  these  cases  go  up  to  the  Customs  Court  I  would 
like  to  have  one  of  my  cases  go  up.  Whether  this  Board 
wants  to  decide  at  the  same  time  as  the  other,  of  course,  I 
do  not  know ;  the  special  Board.  At  any  rate  may  I  ask  the 
Board  for  a  quick  decision  fn  this  case? 

Mr,  Hanson :  Now  that  the  importer  has  rested,  I  move • 

Mr,  Levett :  Would  the  Board  refer  this  to  the  other  Board  ? 

Gen,  Appr,  McClelland:  This  Board  has  no  power  to  do 
that. 

Mr,  Hanson :  Now  I  move  that  the  protest  be  dismissed  on 
the  ground  that  there  is  before  the  Board  no  proof  that  the 
condition  precedent  in  the  latter  part  of  said  paragraph  N 
has  been  complied  with:  and  move  for  a  decision  upon  the 
merits  on  the  ground  that  there  is  no  proof  that  said  condition 
precedent  has  been  complied  with. 

Gen.  Appr,  McClelland :  The  Board  denies  the  motion  to 
dismiss  the  protest  because  of  the  failure  of  proof  that  there 
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was  no  agreement  made  for  the  payment  of  a  contingent  fee 
in  respect  to  recovery  or  refund  thereunder. 

Mr.  Hanson:  Exception.  As  I  understand  this,  so  that 
Mr.  Levett  and  I  may  have  the  same  understanding,  these 
motions  at  the  close  of  the  case  Your  Honors  are  denying,  so 
that  it  puts  Mr.  Levett  in  the  position  he  wants  to  be  put  in. 

Gen.  Appr.  McClelland:     Yes. 

Case  submitted. 

(1)  Notice  of  final  hearing  and  determination  of  the  case  must  be 
given  by  the  Board  of  General  Appraisers.  38  Stat.  L.,  186;  U.  S. 
V.   Rothschild,  3  U.  S.  Gust.  App.  251. 


Ho.  1013. 

Notice  of  Motion  for  Order  for  a  Commission  to  Take  Testi- 
mony Abroad. 

U.  S.  General  Appraisers.  Board  No.  2. 

In  the  Matter  of  Protests  Nos.  779587/8, 
of  J.  T.  Ball;  et  al., 
on  Metals. 

Please  take  notice  that  upon  the  annexed  affidavit  of  George 
B.  Norcross,  duly  verified  the  27th  day  of  July,  1915,  and  the 
affidavit  of  B.  A.  Levett,  duly  verified  the  27th  day  of  July, 
1915,  and  upon  all  the  proceedings  had  herein,  application  will 
be  made  to  the  above  named  Board  on  the  3rd  day  of  August, 
1915,  at  10:30  a.  m.,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  an  order  directing  the  issuance  of  a  commission 
herein  to  the  Consul-General  at  Stockholm.  Sweden,  to  take 
the  testimony  upon  interrogatories  of  K.  F.  Goransson,  direc- 
tor of  Sandvikens  Jernverks  Aktiebolag,  Sandviken,  Sweden. 

Masters  &  Levett, 
Attorneys  for  Importers, 
17  State  Street,  New  York  City. 
To  Hon.  Bert  Hanson, 

Asst  U.  S.  Attorney  General, 
641   Washington  Street, 
Nciv  York  City. 
Dated,  New  York,  July  27,'l915. 
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Ho.  1014. 

Importer's  Affidavit  in  Support  of  Above  Motion. 

State  of  New  York, 

City  and  County  of  New  York,  ss. 

George  B.  Norcross,  being  duly  sworn,  deposes  and  says 
that  he  is  a  member  of  the  firm  of  George  B.  Norcross  & 
Co.,  the  importers  herein;  that  he  is  familiar  with  the  mer- 
chandise imported  by  said  firm  from  Sandvikens  Jernverks 
Aktiebolag,  Sandviken,  Sweden,  covered  by  the  protests  above 
mentioned.  Deponent  has  been  informed  through  correspon- 
dence with  K.  F.  Goransson,  director  of  the  Sandvikens  Jern- 
verks Aktiebolag,  that  said  merchandise  consists  of  hollow 
chrome  steel  bars  which  are  hot  rolled  into  shape  and  are  not 
drawn  either  through  dies  or  over  a  plunger  or  mandrel. 
Deponent  believes  through  said  correspondence  that  said  K.  F. 
Goransson  is  thoroughly  familiar  with  the  details  of  manufac- 
turing said  steel  bars  and  is  qualified  in  all  respects  to  describe 
the  process  of  manufacture. 

Geo.  B.  Norcross. 

Sworn  to  before  me  this  27th  day  of  July,  1915. 
F.  T.  Miller, 
(Seal,)  Notary  Public. 


No.  1015. 

Attorney's  Affidavit  in  Support  of  Above  Motion. 

State  of  New  York, 

City  and  County  of  New  York,  ss. 

B.  A.  Levett,  being  duly  sworn  deposes  and  says  that  he  is 
the  attorney  for  the  importers  herein:  that  the  question  in- 
volved in  the  above  numbered  protests  is  the  classification  of 
certain  hollow  steel  bars  imported  from  Sweden  and  upon 
which  duty  was  taken  by  the  Collector  of  Customs  at  Cleve- 
land under  paragraph  127  of  the  act  of  1913  at  20  per  cent 
ad  valorem  as  steel  tubes,  finished,  not  specially  provided  for ; 
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that  said  merchandise  is  claimed  to  be  dutiable  at  the*  rate  of 
15  per  cent  ad  valorem  under  paragraph  110  of  said  act  in 
that  it  is  hot  rolled  into  shape  not  finished,  and  is  not  drawn 
through  dies  or  over  a  plunger  or  mandrel ;  that  in  the  proper 
presentation  of  this  issue  to  the  Board  it  becomes  necessary  to 
obtain  the  testimony  of  K.  F.  Goransson  who  is  the  director 
at  the  factory  where  said  merchandise  is  manufactured. 

Deponent  is  informed  and  believes  that  said  K.  F.  Gorans- 
son  is  thoroughly  acquainted  with  the  method  of  manufac- 
turing this  merchandise  and  is  in  all  respects  competent  to 
testify  concerning  same;  that  said  witness,  deponent  is  in- 
formed, is  at  present  at  Sandviken,  Sweden,  and  therefore  it 
is  not  possible  to  produce  him  personally  at  the  trial  of  the 
above  protests. 

It  is  respectfully  requested  that  the  order  asked  for  herein 
be  granted.  That  no  previous  application  for  this  order  has 
been  made  or  granted.  B.  A.  Levett. 

Sworn  to  before  me.  this 
27th  day  of  July,  1915. 

F.  T.  Miller, 
(Seal.)  Notary  Public. 

Endorsed:   U.  S.  Gen.  Appr.     Received  8/3/15. 


Na.  1016. 

Supplemental  Affidavit. 

State  of  New  York, 

City  and  County  of  New  York,  ss. 

B.  A.  Levett,  being  duly  sworn  deposes  and  says  that  the 
testimony  sought  to  be  obtained  of  the  witness  K.  F.  Gorans- 
son  is  as  to  the  process  of  manufacturing  certain  hollow  steel 
bars  imported  by  George  B.  Norcross  &  Co..  the  protestants 
herein,  particularly  as  to  whether  said  bars  are  hot  rolled 
only,  or  whether  they  are  drawn  through  dies  or  over  a  plun- 
ger or  mandrel  and  finished.     Affiant  further  states  that  to 
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the  best  of  his  knowledge  and  belief,  after  due  inquiry,  said 
testimony  cannot  be  obtained  in  this  country. 

B.  A.  Levett. 
Sworn  before  me  this 
3d  day  of  August,  1915. 

.    F.  T.  Miller, 
(Seal.)  Notary  Public. 

Endorsed:    U.  S.  General  Appraisers.    Received  8/3/15. 


Ho.  1017. 

Commission  to  Take  Depositions.  (1) 

The  President  of  the  United  States  of  America.  No.  313. 

To  Hon.  Ernest  L.  Harris, 

Consul  General  of  the  United  States  of  America, 
Stockholm,  Sweden,  Greeting: 

Known  ye,  That  we,  in  confidence  of  your  prudence  and 
fidelity,  have  appointed  you  commissioner  and  by  these  pres- 
ents do  give  you  full  power  and  authority,  diligently  to  exam- 
ine upon  his  corporal  oath,  or  affirmation,  before  you  to  be 
taken  and  upon  the  interrogatories  and  cross-interrogatories 
hereunto  annexed,  K.  F.  Goransson,  director  of  Sandvikens 
Jernverks  Aktiebolag,  Sandviken,  Sweden,  as  witness  on  the 
part  of  the  protestants  in  a  certain  cause  now  pending  unde- 
termined before  the  Board  of  United  States  General  Apprais- 
ers, wherein  J.  T.  Ball,  et  al,  are  the  protestants  in  protest 
Nos.  779587/8.  Masters  &  Levett.  attorneys,  17  State  Street, 
New  York  City. 

And  we  do  hereby  require  you  before  whom  such  testimony 
.  may  be  taken,  to  reduce  the  same  to  writing,  and  to  close  it 
up  under  your  hand  and  seal  directed  to  the  chief  clerk  of  the 
Board  of  United  States  General  Appraisers,  at  the  city  of 
New  York,  as  soon  as  may  be  convenient  after  the  execution 
of  this  commission;  and  that  you  return  the  same  when  exe- 
cuted, as  above  directed,  with  the  title  of  the  cause  indorsed 
on  the  envelope  of  the  commission. 
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Witness  my  hand  and  seal  of  the  Board  of  United  States 
General  Appraisers,  at  the  city  of  New  York,  this  twentieth 
day  of  October,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen. 

J.  T.  Fischer, 
United  States  General  Appraiser. 
Attest : 

D.    P.    DUTCHER^ 

(Seal.)  Chief  Clerk. 

(1)  The  Board  of  General  Appraisers  has  the  power  to  issue  com- 
mission to  take  testimony.  U.  S.  v.  HoflFman-LaRoche  Chemical 
Works,  1  U.  S.  Cust.  App.  276. 


No.  1018. 

Direct  Interrogatories  to  be  Propounded  to  K.  F.  Goransson, 
Answers,  Cross  Interrogatories  and  Answers. 

1.  What  is  your  full  name? 

2.  What  is  your  connection  with  the  firm  of  Sandvikens 
Jenverks  Aktiebolag,  of  Sandviken,  Sweden? 

3.  How  long  have  you  been  connected  with  said  firm? 

4.  Are  you  familiar  with  the  products  manufactured  by 
said  firm? 

5.  Are  you  familiar  with  the  methods  of  manufacturing 
same? 

6.  Referring  particularly  to  the  merchandise  described  on 
invoices  as  hollow  steel  bars  shipped  by  your  firm  to  George 
B.  Norcross  &  Co.,  Cleveland,  Ohio,  will  you  please  state 
fully  your  experience  in  manufacturing  or  supervising  the 
manufacture  of  this  article. 

7.  Do  you  recall  the  shipments  of  merchandise  described 
on  invoices  as  hollow  steel  bars  to  George  B.  Norcross  & 
Co.,  Cleveland,  Ohio,  invoice  dated  Sandvikens,  Sweden, 
December  18,  1914,  and  invoice  dated  Sandvikens,  Sweden, 
October  22,  1914? 

8.  Please  state  fully  the  method  of  manufacturing  this 
article. 
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9.  Throughout  this  process  have  the  bars  at  any  time  been 
drawn  through  dies  or  over  a  plunger  or  mandrel? 

10.  Has  the  article  been  cold  drawn? 

11.  After  the  steel  bars  have  been  put  through  the  process 
you  described  in  answer  to  Question  No.  8,  is  the  wall  of  the 
steel  bar  of  uniform  thickness  at  all  points? 

Anszvering  the  Questions  of  Mr.  Norcross'  Lawyer. 

'    1.  Karl  Anders  Fredrik  Goransson. 

2.  Director. 

3.  Since  1900. 

4.  Yes. 

5.  Yes. 

6.  I  am  familiar  with  the  method  of  manufacturing  these 
hollow  rolled  bars  since  we  first  started  to  manufacture  them 
in  1909. 

7.  I  know  that  such  shipments  were  made. 

8.  All  shipments  of  hollow  bars  that  we  have  made  to  above 
firm  are  manufactured  in  the  same  way,  i.  e. : 

a/  The  steel  is  cast  into  square  ingots; 

b/  The  ingots  are  rolled  in  an  ordinary  roughing  mill  to 
solid  round  blooms,  which  are  cut  into  short  lengths 
suitable  for  piercing; 

c/  The  piercing  is  done  under  a  vertical  steam  hammer,  and 
the  blooms  are  pierced  all  the  zcay  through,  which  proc- 
ess simply  expands  the  outside  diameter  of  the  bloom 
but  does  not  lengthen  them.  They  are  now  in  the  shape 
of  hollow  blooms  and  ready  for  the  rolling  mill. 

d/  The  rolling  is  done  over  a  cast  iron  plug  in  an  ordinary 
two  high  bar  mill,   same  as  is  used   for  rolling  solid 
material. 
9.  No. 

10.  No. 

11.  No.     It  is  impossible  to  roll  hollow  bars  and  have  the 
wall  as  uniform  in  thickness  as  by  either  hot  or  cold  drawing. 
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I,  K.  F.  Goransson,  of  Sandviken,  Sweden,  do  hereby  sol- 
emnly swear  that  the  answers  to  the  foregoing  interrogatories 
are  to  the  best  of  my  knowledge  and  belief,  true  and  correct. 

Witness  my  hand  and  seal  this  13th  day  of  November,  1915. 

K.    F.    GORANSSON. 


No.  1019. 

Cross  Interrogatories  on  Behalf  of  the  United  States  to  be 

Propounded  to  K.  F.  Goransson. 

Board  2. 
Board  of  U.  S.  General  Appraisers. 

In  the  Matter  of  Protest  of  J.  T.  Ball,  et  al, 
Nos.  779587/8. 

on  Metals. 

Cross  Interrogatory  1.  State  the  dimensions  of  the  articles 
referred  to  in  your  answers  to  direct  interrogatories  Nos.  6 
and  7. 

Cross  Interrogatory  2.  Are  the  process  of  manufacture 
exactly  the  same  for  the  small  articles  as  for  the  large? 

Cross  Interrogatory  3.  If  not,  state  what  the  differences 
in  process  of  manufacture  are. 

Cross  Interrogatory  4.  Is  the  metal  hot  or  cold  during  the 
operations  of  manufacture? 

Cross  Interrogatory  5.  Are  the  articles  rolled  or  hammered 
in  the  process  of  manufacture?  If  so,  describe  such  opera- 
tions. 

Cross  Interrogatory  6.  State  in  detail  the  means  used  for 
forming  and  developing  the  holes  in  the  articles. 

Cross  Interrogatory  7.  Is  the  diameter  of  the  holes  altered 
during  the  process  of  manufacturing  the  articles? 

Bert  Hanson, 
Assistant  Attorney  General. 


i 
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Answering  the  Questions  of  Assistant  Attorney  General, 

1.  Various  dimensions  from  36  mm  outside  dia.  with  22 
mm  inside  dia.  up  to  154  mm  outside  dia.  with  121  mm  inside 
dia. 

2.  Yes. 

3.  There  is  no  difference. 

4.  Hot. 

5.  Pierced  under  a  steam  hammer  and  rolled  in  rolling  mills 
with  same  kind  of  rolls  as  for  solid  bars. 

6.  Pierced  under  a  steam  hammer  and  rolled  over  a  cast 
iron  plug. 

7.  Yes,  during  the  process  of  the  rolling  the  hole  is  grad- 
ually reduced  in  size. 

I,  K.  F.  Goransson,  of  Sandviken,  Sweden,  do  hereby  sol- 
emnly swear  that  the  answers  to  the  foregoing  interrogatories 
are  to  the  best  of  my  knowledge  and  belief,  true  and  correct. 

Witness  my  hand  and  seal  this  13th  day  of  November, 
1915. 

K.  F.  Goransson. 


No.  1020. 

Directions  for  Executing  the  Commission. 

The  person  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  taken,  unless  otherwise  expressly  di- 
rected in  the  commission,  or  in  the  order  for  taking  the  depo- 
sitions, must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  respecting  which 
the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writ- 
ing, or  cause  it  to  be  reduced  to  writing,  by  a  disinterested 
person.  After  it  has  been  carefully  read,  to  or  by  the  witness, 
it  must  be  subscribed  by  the  witness. 
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3.  If  an  exhibit  is  procliicerl  and  proved,  the  exhibit,  or, 
if  the  witness,  or  otlier  person  having  it  in  his  custody,  does 
not  surrender  it,  a  copy  thereof,  must  be  annexed  to  the  depo- 
sition to  which  it  relates,  subscribed  by  the  witness  proving 
it,  and  numbered  or  otherwise  identified,  in  writing  there- 
upon, by  the  commissioner,  or  person  taking  the  deposition, 
who  must  subscribe  his  name  thereto. 

4.  The  comrnissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he 
must  annex  all  the  deposition  and  exhibits  to  the  commission, 
or  to  a  certified  copy  of  the  order  for  taking  the  deposition, 
with  the  certificate  specified  in  paragraph  9:  and  he  must 
close  them  up  under  his  seal,  and  address  the  packet  to  the 
clerk  of  the  Board,  at  his  official  residence. 

5.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  postoffice,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay 
the  postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the 
order,  to  return  the  same  by  an  agent  of  the  party,  at  whose 
instance  it  was  issued  or  granted,  the  packet  so  addressed 
must  be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons 
one  or  more  of  them  may  execute  it,  as  herein  prescribed. 

8.  A  copy  of  these  rules  must  be  annexed  to  each  commis- 
sion, or  order,  to  take  depositions. 

9.  The  commissioner  or  other  person,  before  whom  one  or 
more  depositions  are  taken,  must  subscribe,  and  annex  to  each 
deposition,  a  certificate,  substantially  in  the  following  form, 
the  blanks  being  properly  filled  up : 

State  of  Sweden,  / 

County  of  Stockholm,  C 

"I,  Ernest  L.  Harris,  do  certify  that  K.  F.  Gora^sson,  the 
witness  personally  appeared  before  me  on  the  13th  day  of 
November,  atjl  o'clock  in  the  forenoon,  1915,  at  the  U.  S. 
Consulate  General,  in  the  State  of  Sweden,  and  after  being 
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sworn  (or  afHnned,  as  the  case  may  be),  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  did  depose  the 
matter  contained  in  the  foregoing  depositions,  and  did,  in  my 
presence  subscribe  the  same,  and  indorse  the  exhibits  annexed 
thereto.  And  I  further  certify  that  I  have  subscribed  my 
name  to  each  half  sheet  thereof,  and  to  each  exhibit.  And 
I  further  certify  that  K.  F.  Goransson  appeared  in  behalf  of 
the  Sandvikens  Jernverks  A.  B..  Sandviken,  Sweden. 

Ernest  L.  Harris, 
(Seal.)  U.  S.  Consul-General. 


Ho.  1021. 

Petition  by  Importer. 

United  States  Court  of  Customs  Appeals. 

Oberle  &  Henry,  Appellants, 

vs. 
The  United  States,  Appellee 

To  the  Honorable,  the  United  States 
Court  of  Customs  Appeals :(1) 

Your  petitioners,  having  complied  with  the  statutes  in  such 
case  made  and  provided,  and  being  dissatisfied  with  the  deci- 
sions of  the  Board  of  United  States  General  Appraisers  made 
within  sixty  days  immediately  preceding  the  date  hereof  in 
each  of  the  matters  set  forth  and  referred  to  in  the  annexed 
Schedule  A,  which  is  hereby  made  a  part  thereof,  as  to  the 
construction  of  the  law  and  the  facts  respecting  the  classifica- 
tion of  the  merchandise  and  the  rate  of  duty  imposed  thereon 
under  such  classification,  respectfully  pray  that  the  said  United 
States  Court  of  Customs  Appeals  review  the  questions  of  law 
and  fact  involved  in  said  decisions,  and  for  that  purpose  pray 
that  an  order  be  entered  requiring  the  said  Board  of  Apprais- 
ers to  return  to  said  United  States  Court  of  Customs  Appeals 
the  record  and  evidence  taken  by  them,  together  with  a  certi- 
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fied  statement  of  the  facts  involved  in  each  of  the  said  mat- 
ters and  their  decisions  thereon.  And  your  petitioners  also 
pray  for  such  further  orders  or  reh'ef  in  the  premises  as  the 
statutes  provide  or  to  the  Court  shall  seem  just. 

The  particulars  of  the  errors  of  law  and  fact  involved  in 
said  decisions  of  said  Board  of  Appraisers  of  which  your 
petitioners  complain  are  set  forth  in  the  annexed  Schedule  B 
which  is  hereby  referred  to  and  made  a  part  hereof. 

Oberle  &  Henry, 
By  Oberle  &  Henry,  Petitioners.  (2) 

105  Decatur  Street, 
New  Orleans,  I^. 
Dated,  New  Orleans,  La.,  July  29,  1916. 

Schedule  A. 

The  following  are  the  importation  and  entry  covered  by 
this  proceeding,  with  date  thereof  and  .such  other  data  as  are 
convenient  for  purpose  of  identification. 

Entry  No.  Vessel  Entered         Protest  No.      Date  of 

Oberle  &  Henry.  Decision 

4149    Californian  April  30,  1914      781632     June  7,  1916 


5963 


Schedule  B, 

The  Board  of  United  States  General  Appraisers  has  con- 
firmed the  action  of  the  collector  of  this  port  in  assessing 
and  exacting  additional  (or  penal)  duties  on  importation  and 
entry  of  safety  fuse,  thereby  making  errors  of  law  and  facts : 

1.  In  holding  the  said  merchandise  liable  to  additional 
duties  under  Par.  I,  Section  3  of  the  Tariff  Act  o^^  October 
3,  1913,  on  account  of  an  advance  in  market  value  made  by 
the  appraiser  at  this  port. 

2.  In  not  holding  the  said  merchandise  to  be  not  liable  to 
additional  duties  or  that  said  additional  duties  be  remitted 
on  account  of  a  manifest  clerical  error. 
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3.  In  not  admitting  such  evidence  as  would  clearly  prove 
that  clerical  error,  manifest  to  the  appraiser  when  he  appraised 
the  goods,  and  to  the  collector  when  he  liquidated  the  entry, 
appeared  on  the  entry  of  which  invoice  submitted  therewith 
was  a  part. 

4.  In  not  finding  that  the  collector  in  liquidating  the  entry, 
on  the  advanced  values  furnished  by  the  appraiser  as  the  per 
se  value  of  the  merchandise,  should  have  made  allowance  for 
the  non-dutiable  items  specified  on  the  invoice  as  included  in 
the  value  of  the  goods. 

5.  In  overruling  the  protest. 

6.  In  affirming  the  collector's  liquidation  of  entry  and  as- 
sessment of  additional  duty. 

7.  In  not  sustaining  the  protest. 

8.  In  not  reversing  the  collector's  action. 

(1)  The  Court  of  Customs  Appeals  was  provided  for  by  36  Stat. 
L.  105.  Sec.  28  of  the  Tariff  Act  of  Aug.  5,  1909,  and  is  now  included 
in  Judicial  Code,  Sees.  188  to  190.  According  to  Sec.  195,  this  court 
has  exclusive  appellate  jurisdiction  to  review  by  appeal  final  deci- 
sions of  the  Board  of  General  Appraisers,  in  cases  as  tr»  the  construc- 
tion of  the  law  and  the  facts  respecting  the  classification  of  mer- 
chandise, the  rate  of  duty  imposed  thereon,  and  the  fees  and  charges 
connected  therewith.  Its  decisions  are  final.  Provision  is  made  in 
certain  cases  for  certification  to  the  Supreme  Court.  See  also  Alt- 
man  V.  U.  S..  224  U.  S.  583,  56  L.  ed.  894. 

By  Sec.  196,  all  other  courts  are  deprived  of  jurisdiction  to  re- 
view decisions  of  the  Board  of  General  Appraisers.  As  to  the  gen- 
eral purpose  and  scope  of  the  jurisdiction  of  the  court  s*tc  Stegeman 
V.  U.  S..  1  U.  S.  Cust.  App.  208. 

The  collector  can  not  appeal  contrary  to  the  decision  or  the  wish 
of  the  Secretary  of  the  Treasury.    21  Op.  .\tty.  Genl.  203. 

The  time  within  which  appeal  may  be  made  is  limited  by  Sec.  198 
to  sixty  days  after  entry  of  the  decree  or  judgment  questioned  and' 
not  afterwards. 

(2)  Caption  or  body  of  petition  should  embrace  the  names  of  the 
parties,  and  the  names  of  the  parties  appealing  should  be  signed  to 
the  petition.     Meyer  v.  U.  S.,  4  U.  S.  Cust.  .App.  422. 

In  case  of  reappraisement  the  decision  shall  not  be  subject  to  re- 
view^ in  any  tribunal  or  court.  38  Stat.  L.  186;  U.  S.  v.  Bradshaw, 
5  U.  S.  Cust.  App.  121:  Wolff  v.  U.  S..  1  V.  S.  Cust.  App.  181;  Horace 
Day  Co.  v.  U.  S.,  3  U.  S.  Cust.  App.  152. 
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No.  1022. 

Petition  by  Secretary  of  Treasury.  (1) 

United  States  Court  of  Customs  Appeals. 

The  United  States,  Appellant,       ) 

vs.  >No.  1803. 

Albert  Lorsch  &  Co.,  Appellees.  ) 

To  the  Honorable  the  United  States 
Court  of  Customs  Appeals: 

Your  petitioner,  being  dissatisfied  with  the  decision  of  the 
Board  of  United  States  General  Appraisers  in  each  of  the 
matters  referred  to  in  the  annexed  Schedule  A,  respectfully 
prays  your  court  to  review  the  questions  involved  therein, 
and  for  such  relief  in  the  premises  as  to  the  court  shall  seem 
just.  The  particulars  of  the  errors  of  law  and  fact  involved 
in  said  decision  with  which  your  petitioner  is  dissatisfied  are 
set  forth  in  the  annexed  assignment  of  errors. 

William  G.  McAdoo, 
Secretary  of  the  Treasury,  Petitioner. 

By  Bert  Hanson, 
Assistant  Attorney  General, 
Attorney  for  Appellant, 
641   Washington  Street, 

New  York,  N.  Y. 
Dated,  New  York,  N.  Y.,  January  5,  1917. 

Assignment  of  Errors,  (2) 

The  Board  of  United  States  General  Appraisers  has  erred 
as  follows: 

1.  In  sustaining  the  protests  herein. 

2.  In  not  affirming  the  assessment  of  duty  herein. 

3.  In  not  holding  the  merchandise  dutiable  at  the  rate  of 
50  per  centum  ad  valorem  under  the  concluding  sentence  of 
paragraph  356  of  the  tariff  act  of  October  3,  1913. 
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4.  In  subcaining  the  protests  as  to  the  items  indicated  in 
the  decision  and  holding  the  same  dutiable  at  the  rate  of  20 
per  centum  ad  valorem  under  paragraph  167  of  the  said  act. 

5.  In  holding  the  merchandise  not  to  be  dutiable  under  the 
provision  for  materials  of  metal  suitable  for  use  in  the  manu- 
facture of  the  articles  specified  in  paragraph  356,  although  at 
the  same  time  making  an  express  finding  that  the  merchandise 
is  suitable  for  use  in  tlie  manufacture  of  articles  mentioned 
in  paragraph  356. 

6.  In  assuming  to  hold  that  merchandise  to  be  dutiable 
under  the  concluding  sentence  of  paragraph  356  must  be 
chiefly  used  for  the  purposes  therein  indicated,  although  the 
statute  itself  requires  only  that  they  be  suitable  for  such  use. 

7.  In  excluding  chain  used  in  the  manufacture  of  eyeglass 
holders  from  classification  under  paragraph  356,  although  in 
a  decision  of  October  7,  1915  (Abstract  38530)  it  held  that 
eyeglass  holders  made  up  in  part  of  such  chain  were  like  arti- 
cles to  those  mentioned  in  paragraph  356  and  were  dutiable 
thereunder. 

Schedule  A. 

Subject:  Chain  in  lengths.  Port:  New  York.  Decided 
November  10,  1916. 


Protcbt  No. 

Vessel 

llntered 

Entry  No 

793474 ''340R4 

La  Tourainc 

474/15 

75522 

»• 

Noordam 

4/  8''15 

65823 

799455/44052 

Rochambeau 

4  16/15 

71599 

800077/41073 

P.  P. 

0/23/15  ser. 

159669B 

»» 

Chicago 

5  27/15 

94509 

i» 

Cloughton 

10/28/15 

60093 

(1)  By  Judicial  Code,  Sec.  198,  the  importer,  owner,  consignee,  or 
agent,  or  the  Collector  or  Secretary  of  the  Treasury,  may  apply  to 
the  Court  of  Customs  Appeals  for  a  review  of  the  questions  of  law 
and  fact  involved  in  the  decision  of  the  Board  of  General  Appraisers. 

(2)  Sec  Rule  5  of  the  Court  of  Customs  .Appeals. 
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No.  1024. 

Assignment  of  Errors  (1)  on  Petition  to  Court  of  Customs 

Appeals. 

The  Board  of  United  States  General  Appraisers  has  erred 
as  follows: 

1.  In  sustaining  the  protest  herein. 

2.  In  not  affirming  the  assessment  of  duty  herein. 

3.  In  denying  the  motion  made  on  behalf  of  the  government 
at  the  opening  of  the  trial  to  dismiss  the  protest  because  it 
did  not  allege  compliance  with  that  provision  in  the  latter  part 
of  paragraph  N,  section  III,  tariflf  act  of  1913,  which  pre- 
scribes that  no  agreeinent  for  a  contingent  fee  in  respect  to  a 
recovery  or  refund  under  protest  sliall  be  lawful  and  that  com- 
pliance with  that  provision  shall  be  a  condition  precedent  to 
the  validity  of  the  protest  or  to  any  refund  thereunder. 

4.  In  denying  the  motion  made  on  behalf  of  the  Govern- 
ment at  the  close  of  the  whole  case  to  dismiss  the  protest 
because  the  protestant  had  not  proved  compliance  w-ith  that 
provision  contained  in  the  latter  part  of  paragraph  N,  sec- 
tion III,  tariff  act  of  1913,  which  prescribes  that  no  agree- 
ment for  a  contingent  fee  in  respect  to  recovery  or  refund 
under  protest  shall  be  lawful  and  that  compliance  with  such 
provision  shall  be  a  condition  precedent  to  the  validity  of 
the  protest  and  to  any  refund  thereunder. 

5.  In  sustaining  the  protest  although  the  protestant  had 
given  no  proof  tending  to  show  compliance  with  that  provis- 
ion contained  in  the  latter  part  of  paragraph  N,  section  III, 
tariff  act  of  1913,  which  prescribes  that  no  agreement  for  a 
contingent  fee  in  respect  to  recovery  or  refund  under  protest 
shall  be  lawful  and  that  compliance  with  said  provision  shall 
be  a  condition  precedent  to  the  validity  of  thp  protest  and  to 
any  refund  thereunder. 


A 
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Port:  New  York;  Subject:  Contingent  fee  agreements.  De- 
cided: January  30,  1917. 

Protest  Vessel  Date  of-Entry         Entry  No. 

809091        C'wise,   Aki   Maru  Mar.     1,  1915  40885 

Mexico   Maru  Dec.    23,  1915  92997 

(1)  See  Judicial  Code  Sec.  198  for  procedure  on  appeal. 

The  Court  of  Customs  Appeals  will  not  review  rulings  of  the 
Board  which  do  not  appear  in  the  assignments  of  errors.  Gallagher 
V.  U.  S.,  4  U.  S.  Cust.  App.  291. 

The  burden  of  establishing  his  contention  is  on  the  appellant, 
which  he  can  do  by  a  preponderance  of  testimony.  Butler  v.  U.  S., 
4  U.  S.  Cust.  App.  90. 

The  decisions  of  the  Board  are  not  open  to  collateral  attack. 
U.  S.  V.  Kurtz,  5  U.  S.  Cust.  App.  144. 


No.  1025. 

Bond  of  Importer  on  Appeal  from  Board  of  General  Apprais- 
ers to  Court  of  Customs  Appeals.  (1) 

Know  all  men  by  these  presents,  that  T,  John  Francis 
Strauss,  am  held  and  firmly  bound  unto  the  United  States  of 
America  in  the  sum  of  twenty-five  dollars,  to  be  paid  to  the 
United  States  of  America ;  for  the  payment  of  which  well 
and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors  and 
administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  my  seal  and  dated  the  day  of  ,  in 

the  year  of  our  Lord  one  thousand  nine  hundred  and  . 

Whereas,  A.  B.  Manufacturing  Company  has  applied,  or 
is  about  to  apply,  to  the  Court  of  Customs  Appeals  of  the 
United  States  for  a  review  of  the  questions  of  law  and  fact 
involved  in  certain  decisions  of  the  Board  of  United  States 
General  Appraisers,  made  upon  the  entry  of  certain  merchan- 
dise imported  by  it  per  "Croma," ,  190 — ; 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  above  named  A.  B.  Manufacturing  Company  shall  pros- 
ecute said  proceeding  with  eflFect  and  pay  all  damages  and 
costs  which  shall  be  awarded  against  it  therein,  if  it  shall 
fail  to  make  said  proceeding  good,  then  this  obligation  shall 
be  void ;  otherwise  the  same  shall  be  and  remain  in  full  force 
and  effect.  J.  F.  [Seal.'] 
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Sealed   and   delivered   and   taken   and   acknowledged,   this 
—  day  of ,  before  me.  J.  N., 


[Seal.]  Notary  Public,  County. 

(1)  Bond  is  no  longer  required  on  appeal;  the  only  costs  are  the 
initial  filing  fee  which  must  accompany  the  petition  for  appeal,  hence 
a  bond  would  be  of  no  practical  value. 


No.  1026. 

Notice  of  Appearance.  (1) 

January  13/17. 
Mr.  Arthur  B.  Shelton, 

Clerk,  U.  S.  Court  of  Customs  Appeals, 
Washington,  D.  C. 

Dear  Sir: — Will  you  please  enter  our  appearance  as  attor- 
neys for  the  appellees  in  Appeal  No.  1803,  The  United  States, 
Appellant,  vs.  Albert  Lorsch  &  Co.,  Appellees. 

Very  truly  yours, 
HJR/T  CoMSTocK  &  Washburn. 

(1)  United  States  Attorney  in  charge  of  ct^stoms  cases  need  not 
file  an  appearance  nor  give  notice  to  opposing  attorneys.  As  to  ap- 
pearance generally  see  Rule  15  of  U.  S.  Court  of  Customs  Appeals. 


No.  1027. 

Extension  of  Time. 

United  States  Court  of  Customs  Appeals. 

Morimura  Bros.  Company,  Appellants,  \ 

vs.  VNo.  1805. 

The  United   States,  Appellee.  ) 

Appellee  herein  requests  that  the  time   for  returning  the 
record  herein  be  extended  15  days  from  February  10,  1917. 

Bert  Hanson, 
Assistant  Attorney  General. 

By  ThOS.  J.   DOHERTY, 

Special  Attorney,  Managing  Attorney. 
Dated,  New  York,  February  7,  1917. 
Granted:  R.  M.  MontP^omery,  United  States  Judge. 
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Ho.  1028. 

Mandate  by  U.  S.  Court  of  Customs  Appeals  to  U.  S.  Board 
of  General  Appraisers,  Ordering  Up  Record. 


United  States  of  America,  ss. 

United  States  Court  of  Customs  Appeals. 


Appellants 


Suit  No. 


vs.  J^  Petition  Filed 

Protest  Nos.  - 


{ 


The  I'nited  States.  Appellee      . 

The  President  of  the  I'uited  States  of  America, 

To  the  Honorable  the  Members  of  the 

P>oard  of  United  States  General  Appraisers. 

Greeting:    Upon  reading  and  filing  the  application  of , 

appellants,  for  a  review  of  the  proceedings  had  before  the 
Board  of  United  States  General  Appraisers,  and  of  the  deci- 
sion of  said  Board  made  in  said  above-entitled  matter,  and  we 
being  willing  that  the  error,  if  any  hath  been  committed, 
shall  be  duly  corrected  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf. 

Do  hereby  command  you  that  you  do  transmit  to  this  court, 
within  thirty  days  from  this  date,  the  record  and  evidence 
had  and  taken  before  you  in  said  matter,  together  with  a 
certified  statement  of  tlie  facts  involved  in  the  case  and  the 
decision  thereon,  and  also  together  with  all  samples  and 
exhibits  used  before  you  in  said  matter.   (1) 

Witness  the  Honorable  Robert  M.  Montgomery, 

Presiding  Judge  of  said  Court,  this  

day  of ,  A.  D.  191 

,  Clerk. 

(1)   See  Rules  3  and  6  of  the  Court  of  Customs  Appeals. 


VXo.  1783. 
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Ho.  1029. 

Return  of  the  Board.  (1) 

Board  of  United  States  General  Appraisers, 

J.  T.  Ball, 

Geo.  B.  Norcross  &  Co., 

R.  F.  Downing  &  Co.,  Appellants, 

vs. 
The  United  States,  Appellee. 

The  petitioner  above  named,  having*  applied  to  the  United 
States  Court  of  Customs  Appeals  for  a  review  of  the  ques- 
tions of  law  and  fact  involved  in  a  decision  of  the  Board  of 
•United  States  General  Appraisers  in  the  above  case,  and  the 
said  court  having  ordered  the  board  to  transmit  to  said  court 
the  record,  evidence,  exhibits,  and  samples,  together  with  a 
certified  statement  of  the  facts  involved  in  the  case  and  its 
decision  thereon: 

Now,  therefore,  pursuant  to  said  order,  the  Board  of  United 
States  General  Appraisers  does  hereby  transmit  to  said  court 
the  record,  evidence,  exhibits,  and  samples  in  said  case,  to- 
gether with  a  certified  statement  of  the  facts  involved  in  the 
case,  and  also  its  decision  thereon. 

This  return  specifically  comprises  the  following: 

1.  Protests  779588/1942  and  794598/34375  with  the 
reports  of  the  collector  of  customs  and  the  United  States 
appraiser  thereon; 

2.  The  other  protests  enumerated  in  the  petition,  with  the 
reports  relative  thereto,  enclosed  herewith  in  a  separate  envel- 
ope; 

3.  A  transcript  of  the  testimony  taken  before  the  Board  in 
protests  779587,  etc. : 

4.  Application  for  commissio:": ; 

5.  Deposition  taken  by  c(^niniiss'(v.i.  Exhibit  4; 

6.  Stipulation  of  counsel ; 

7.  Chemist's  report: 

8.  A  copy  of  the  Board's  decision  in  question,  G.  A.  7965 
(T.  D.  36699). 


<u 
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111.  Ex.  A  and  Ex.  1,  2  and  3,  referred  to  in  the  testimony, 
will  be  forwarded  to  the  court  after  the  briefs  have  been  filed. 

Witness  the  Honorable  Jerry  B.  Sullivan,  president  of  the 
Board,  this  twelfth  day  of  December,  A.  D.   1916. 

J.  W.  Tavlor, 
[Seal.]  Acting  Chief  Clerk. 

Steel  tubes. 

(1)  All  the  testimony  given  before  the  Board  should  he  placed 
before  the  Court  of  Customs  Appeals;  evidence  excluded  may  be 
ordered  up  by  the  court.  Oelrichs  v.  U,  S.,  1  U.  S.  Cust.  App.  203. 
And  the  court  will  not  disturb  the  findings  of  the  Board  unless  there  is 
no  evidence  to  support  them  or  they  are  clearly  against  the  weight  of 
evidence.     Carson  v.  U.  S.,  2  U.  S.  Cust.  App.  105. 

A  party  in  the  Court  of  Cust.  App.  must  stand  upon  the  case  as 
he  made  it  before  the  Board.  Larkin  Co.  v.  U.  S.,  2  U.  S.  Cust. 
App.  483;   Carson  v.  U.  S.,  2  U.  S.   Cust.  App.  105. 

A  motion  to  remand  to  take  additional  testimony  will  be  denied. 
Stegeman  v.  U.  S.,  1  U.  S.  Cust.  App.  208;  U.  S.  v.  National  Aniline, 
etc..  Co.,  3  U.  S.  Cust.  App.  10. 


No.  1030. 

Return  of  the  Board.     (Another  Illustration.) 

Board  of  United  States  General  Appraisers. 

The  United  States.  Appellant,  \ 

vs.  (No.  1812. 

Emery,  Bird,  Thayer  Dry  Goods  Co.,  Appellee.  ) 

The  petitioner  above  named,  having  applied  to  the  United 
States  Court  of  Customs  Appeals  for  a  review  of  the  ques- 
tions of  law  and  fact  involved  in  a  decision  of  the  Board  of 
United  States  General  Appraisers  in  the  above  case,  and  the 
said  court  having  ordered  the  board  to  transmit  to  said  court 
the  record,  evidence,  exhibits,  and  samples,  together  with  a 
certified  statement  of  the  facts  involved  in  the  case  and  its 
decision  thereon: 

Now,  therefore,  pursuant  to  said  order,  the  Board  of  United 
States  General  Appraisers  does  hereby  transmit  to  said  court 
the  record,  evidence,  exhibits,  and  samples  in  said  case,  to- 
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gether  with  a  certified  statement  of  the  facts  involved  in  the 
case,  and  also  its  decision  thereon. 

This  return  specifically  comprises  the  following: 

1.  Protest  768293/12517  with  the  reports  of  the  collector 
of  customs  thereon: 

2.  Stipulation  of  counsel,  dated  December  6,  1915; 

3.  Stipulation,  dated  December  22.  1916; 

4.  A  transcript  of  the  proceedings  before  the  board. 

5.  A  copy  of  the  board's  decision  in  question,  G.  A.  8019 
(T.  D.  36959). 

Witness  the  Honorable  Jerry  B.  Sullivan,  president  of  the 
board,  this  second  day  of  March,  A.  D.  1917. 

D.   P.   DUTCHER, 

[Seal.]  Chief  Clerk. 

Contingent  fee.(l) 

(1)  38  Stat.  L.  187,  Sec.  N,  provides  that  "no  agreement  for  a 
contingent  fee  in  respect  to  recovery  or  refund  under  protest  shall 
be  lawful.  Compliance  with  this  provision  shall  be  a  condition  prece- 
dent to  the  validity  of  the  protest  and  to  any  refund  thereunder,  etc. 

The  question  has  arisen  whether  the  protestant  must  deny  the  ex- 
istence of  a  contingent  fee  in  order  to  have  a  sufficient  protest. 

It  has  been  decided  that  a  protest  need  not  contain  a  denial  of  con- 
tingent fee  agreement,  and  that  the  protestant  does  not  have  the  bur- 
den of  proving  that  such  agreement  was  not  made.  U.  S.  v.  Emery- 
Bird-Thaycr  Dry  Goods  Co.,  8  U.  S.  Cust.  App.  ISO;  U.  S.  v.  Inter- 
ocean  Forwarding  Co.,  8  U.  S.  Cust.  App.,  155;  U.  S.  v.  Morimura 
Bros.,  8  U.  S.  Cust.  App.  156. 


No.  1031. 

Judgment  Reversing  Board  of  Appraisers. 

United  States  Court  of  Customs  Appeals. 

At  a  session  of  said  court  continued  and  held  at  the  city 
of  Washington,  pursuant  to  adjournment,  on  this  1st  day  of 
April,  A.  D.  1919. 

4t  4t4c4c4c4c«4K:4i 


1540  CUSTOMS  AND  REVENUE  CASES. 

The  United  States.-  Appellant,\ 

vs. 
J.   H.   Baxter, 

Baxter  &  Jordan,  )     No.  1931, 

A.  F.  Estabrook  Co., 
Wheeler,  Elder  &  Elder, 

Appellees. 

The  United  States,  Appellant. 

vs.  V    No.  1932. 

G.  S.  Hoyt,  Appellee. 

Said  appeals  having  heretofore  been  brought  on  to  be 
heard  before  the  court  and  due  consideration  thereon  having 
been  had,  it  is, 

Ordered  that  the  decision  of  the  Board  of  United  States 
General  Appraisers  be,  and  the  same  is  hereby,  reversed,  and 
the  merchandise  covered  by  said  appeals  is  held  to  be  duti- 
able at  10  per  centum  ad  valorem  as  telegraph,  telephone, 
electric-light  and  trolley  poles,  under  paragraph  170  of  the 
tariff  act  of  1913;  and  said  appeals  are  remanded  to  said 
board  for  proper  action  in  the  premises. 


(Signed)       Robert  M.  Montgomery, 

Presiding  Judge. 

I.  Arthur  B.  Shelton,  clerk  of  the  United  States  Court  of 
Customs  Appeals,  do  hereby  certify  that  the  above  is  a  true 
and  correct  copy  of  the  order  made  in  the  above  entitled 
appeals  on  the  1st  day  of  April,  A.  D.  1919. 

Witness  my  hand  and  the  seal  of  this  court,  this  3rd  da^ 
of  July,  A.  D.  1919. 
[Seal.]  (Signed)     Arthur  B.  Shelton, 

Clerk. 
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HO.  1032- 

Information.     Seizure  under  the   Revenue   Laws.     (General 

Form.) 

The  District  Court  of  the  United  States, 
for  the District  of -. 

Before  the  Honorable  G.  \V.,  Judge. 

On  the  day  of  ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and ,  comes  J.  H.,  as  attorney  of 

the  United  States  for  the  said district  of ,  in  a  cause 

of  seizure  on  land  [or  as  may  be]  under  the  revenue  laws  of 
the  United  States,  and  informs  the  court: 

That  on  the day  of ,  In  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,   A.   B.,   collector  of  the 

customs  for  the  port  and  collection  district  of ,  seized  on 

land  [or,  vessel,  or  as  may  be],  within  the  said  district,  the 
property  described  as  follows:  [here  set  forth  the  place  of 
seizure  and  a  list  of  the  articles  seized],  the  property  above 
mentioned,  said  to  belong  to  C.  D.,  and  now  the  said  A.  B. 
has  the  same  in  custody  within  the district  of afore- 
said, as  forfeited  to  the  United  States  for  the  following 
causes: 

[Here  state  the  several  grounds  of  forfeiture  in  separate 
articles  and  proceed,  ] 

And  the  said  attorney  of  the  United  States,  on  behalf  of 
the  United  States,  says  that  all  and  singular  the  premises 
are  true,  and  that  by  reason  thereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  aforementioned 
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property,  goods,  wares,  and  merchandise,  as  hereinbefore  par- 
ticularly specified,  became  and  are  forfeited  to  the  United 
States  as  in  said  statute  provided. 

Wlierefore  he  prays  that  the  usual  process  and  monition 
of  this  honorable  court  issue  in  this  behalf;  and  that  all 
persons  interested  in  the  said  property,  goods,  wares,  and 
merchandise,  etc.,  may  be  cited  and  admonished  in  general 
and  special  to  answer  the  premises;  and,  all  due  proceed- 
ings being  had  thereon,  that,  for  the  causes  aforesaid,  and 
others  appearing,  the  said  property,  goods,  wares,  and  mer- 
chandise, etc.,  as  before  set  forth,  be  condemned  by  the  defi- 
nite sentence  and  decree  of  this  honorable  court  as  forfeited 
to  the  use  of  the  United  States,  according  to  the  form  of  the 
statutes  of  the  United  States  in  such  case  made  and  pro- 
vided. J.  H., 

United  States  Attorney  for  the 
district  of . 

No.  1033- 

Information — Admiralty. 

For  form  of  Libel  of  Information,  see  form  under  title 
•^\dmiralty." 


No.  1034. 

Libel  of  Information — Seizure  of  a  Distillery  (i). 

The  United  States  of  America,  ^ 

District  of ,  ss. 

In  the  District  Court  of  the  United  States  within  and  for  the 

District  of ,  of  the  Term  of ,  i8 — . 

The  information  of  J.  H.,  United  States  Attorney  within 
and  for  the district  of ,  who  prosecutes  in  this  be- 
half for  the  said  United  States,  and  being  present  here  in 
court  in  his  own  proper  person,  doth  disclose  and  make 
known  to  the  court ; 
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That  W.  T.,  Esquire,  deputy  collector  of  internal  revenue 

for  the  first  collection  district  of  the  state  of ,  heretofore, 

to  wit,  on  the day  of ,  i8 — ,  on  land,  at ,  county 

of ,  and  state  of ,  and  within  said district  of 

-,  seized  the  following  described  property  for  a  forfeiture 

incurred  under  the  laws  of  the  United  States,  that  is'  to  say, 
one  two-story  stone  and  brick  building,  60  by  40  feet,  used 
as  a  distillery;  a  one-story  frame  building,  43  by  23  feet, 
used  as  a  cistern  and  drawing-off  rooms ;  a  one-story  frame 
building,  15  by. 30  feet,  used  as  a  warehouse;  also,  all  that 
certain  lot  of  ground  situated  in  the  city  of  — • — ,  county  of 

,  and  state  of ,  in  S.  W.*s  subdivision,  recorded  in 

plat  book  No. ,  page  , county  records,  being 

part  of  section ,  township ,  fractional  range  -^ ,  of 

the purchase,  commencing  at  a  point,  etc.  [set  forth  de- 

scHption  in  fuU\  and  also  the  following  \here  state  in  full 
contents  of  the  buildinj^s  and  prop,  r  y  i^eized\  and  now  has 
the  same  in  custody  within  said district  of ,  as  for- 
feited for  the  following  causes : 

That  prior  to  said  seizure  taxes  were  imposed  by  the  pro- 
vision of  law  upon  the  said  distilled  spirits,  and  the  same 
being  so  subject  to  the  payment  of  taxes  as  aforesaid,  were 
found  by  the  said  W.  T.,  deputy  collector,  in  the  possession 
and  custody  and  with  the  control  of  some  person  or  persons 
to  said  attorney  unknown,  for  the  purpose  of  being  sold 
and  removed  by  such  person  or  persons  in  fraud  of  the  in- 
ternal revenue  law,  and  with  design  to  avoid  payment  of 
said  taxes  against  Section  3453  of  the  Revised  Statutes  of 
the  United  States. 

Second.  That  the  said  corn,  rye,  etc.,  then  and  there  be- 
ing articles  of  raw  material,  were  found  in  the  possession  of 
some  person  or  persons  to  the  said  attorney  unknown,  the 
said  person  or  persons  then  and  there  intending  to  manu- 
facture the  same  into  articles  of  a  kind  subject  to  tax,  for 
the  purpose  of  fraudulently. selling  such  manufactured  arti- 
cle, and  with  design  to  evade  the  payment  of  said  taxes, 
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against  the  aforementioned  Section  3453  of  the  Revised  Stat- 
utes of  the  United  States. 

Third,  That  said  tools,  implements,  instruments,  and 
personal  property  were  found  in  the  place,  or  building,  and 
within  certain  yards  and  enclosures  where  said  distilled 
spirits  and  said  raw  material  were  found  as  aforesaid,  where- 
by they  became'  liable  to  forfeiture  by  the  provisions  of  the 
aforementioned  Section  3453  of  the  Revised  Statutes  of  the 
United  States. 

Fourth,  That  prior  to  said  seizure,  tax  was  imposed  on 
said  goods  and  commodities,  consisting  of  distilled  spirits, 
and  said  material,  and  utensils,  and  vessels,  then  and  there 
being  materials,  utensils,  and  vessels  proper,  and  intended 
to  be  made  use  of  for  and  in  the  making  of  such  goods 
and  commodities  taxed  as  aforesaid,  were  removed,  and 
were  deposited  and  concealed  with  intent  to  defraud  the 
United  States  of  such  tax,  or  some  part  thereof,  against  Sec- 
tion 3450  of  the  Revised  Statutes  of  the  United  States  afore- 
said. 

Fifth,  That  the  carts,  wagons,  and  conveyances  and  said 
iiorses  and  other  animals  were  used  in  the  removal  and  for 
the  deposit  and  concealment  of  said  goods  and  commodities 
consisting  of  distilled  spirits,  said  *  goods  and  commodities 
then  and  there  being  forfeited  to  the  United  States,  against 
the  Section  3450  aforementioned. 

Sixth,  The  said  distilled  spirits  and  wines,  and  said  stills 
and  other  apparatus,  the  still  and  other  apparatus  then  and 
there  being  fit  and  intended  to  be  used  for  the  distillation  of 
spirits  within  the  meaning  of  the  internal  revenue  laws,  were 
owned  by  some  person  or  persons  to  said  attorney  unknown, 
who  engaged  in  and  carried  on  the  business  of  a  distiller  with 
intent  to  defraud  the  United  States  of  the  tax  on  the  spirits 
distilled  by  such  person  or  persons,  against  Section  3281  of 
the  Revised  Statutes  of  the  United  States  aforesaid. 

Seventh.  That  the  said  distilled  spirits,  wines,  and  per- 
sonal  property   were  found  in  a  certain  distillery  and  in  a 
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certain  building,  room,  yard,  and  enclosure  connected  there- 
with and  used  with  and  constituting  a  part  of  the  prem- 
ises, and  that  some  person  or  persons  to  the  said  attorney 
unknown,  did,  in  said  distiller}^  carry  on  then  and  there  the 
business  of  a  distiller,  with  intent. to  defraud  the  United  States 
of  the  tax  on  the  spirits  distilled  by  said  person  or  persons, 
against  Section  3281  of  the  Revised  Statutes  of  the  United 
States  aforesaid. 

Eighth.  That  some  person  or  persons  to  the  said  attorney 
unknown,  then  and  there  having  a  certain  right,  title,  and 
interest  in  the  lot  and  tract  of  land  on  which  said  distiller\' 
was  situate,  did  knowingly  suffer  and  permit  some  person  or 
persons  to  said  attorney  unknown,  to  carry  on  the  business 
of  a  distiller  upon  said  premises,  and  did  connive  at  the  said 
person  or  persons  carrying  on  the  business  with  intent  to 
defraud  the  United  States  of  the  tax  on  the  spirits  distilled 
by  such  person  or  persons,  against  Section  3281  of  the  Revised 
Statutes  of  the  United  States  aforesaid. 

Ninth.  That  said  personal  property  was  owned  by  and 
found  in  the  possession  of  some  person  or  persons  to  said 
attorney  unknown  in  a  certain  building,  yard,  and  enclosure, 
which  said  person  or  persons  permitted  and  suffered  the  said 
building,  yard,  and  enclosure  to  be  used  for  the  purpose  of 
ingress  and  egress  to  and  from  said  distillery-  situate  as  afore- 
said in aforesaid,  wherein  said  person  or  persons  to  said 

attorney  unknown,  did  carr>'  on  the  business  of  a  distiller 
with  intent  to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled  by  such  person  or  persons,  whereby  said  per- 
sonal propert)',  and  the  right,  title,  and  interest  of  said  person 
or  persons  so  permitting  and  suffering  said  premises  to  be 
used  as  aforesaid,  became  forfeited  to  the  United  States 
imder  and  by  virtue  of  the  aforementioned  Section  3281  of 
the  Revised  Statutes  of  the  United  States. 

Tenth.  That  some  person  or  persons  to  said  attorney 
unknown,  being  engaged  in  carrying  on  the  business  of  a 
distiller  at  the  said  distillery'  where  said  still  and  other  appa- 
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ratus  were  situated,  did  defraud  and  attempt  to  defraud  the 
United  States  of  the  tax  on  ihe  spirits  distilled  by  him  and 
them,  and  that  the  said  distillery  and  distilling  apparatus 
were  used  by  him  and  them,  and  said  distilled  spirits  and  raw 
material  for  the  production  of  distilled  spirits,  were  found  in 
said  distillery  and  on  the  distillery  premises  against  Section 
3257  of  said  Revised  Statute  of  the  United  States. 

And  the  said  attornev  of  the  United  States,  on  behalf  of  the 
United  States,  saith  that  all  and  singular  the  premises  are 
true,  and  that  by  reason  thereof  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  aforementioned  property, 
goods,  wares,  and  merchandise  as  hereinbefore  set  forth  be- 
came and  are  forfeited  to  the  use  of  the  United  States  as  in 
said  statute  provided. 

Wherefore  he  prays  that  the  usual  process  and  monition  of 
this  honorable  court  issue  in  this  behalf,  and  that  all  persons 
interested  in  said  propert}^,  real  estate,  goods,  wares,  etc.,  may 
be  cited  and  admonished  in  general  and  special  to  answer  the 
premises,  and  thai  all  due  proceedings  being  had  thereon, 
that  for  the  causes  aforesaid  and  others  appearing,  that  said 
property,  real  estate,  goods,  wares,  etc.,  before  set  forth,  be 
condemned  by  the  definite  sentence  and  decree  of  this  hon- 
orable court  as  forfeited  to  the  use  of  the  United  States, 
according  to  the  form  of  the  statute  of  the  United  States  in 
such  case  made  and  provided.  J.  H., . 

United  States  Attorney. 

( I )  Taken  from  the  record  of  the  U.  S.  vs.  One  Distiller  and  other 
property,  and  sustained  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Ohio. 

Where  a  seizure  is  made  on  land,  the  suit,  though  in  the  form  of  a  libel  of 
information,  is  an  action  at  common  law,  and  the  claimants  are  entitled 
to  a  trial  by  jury.  Morris'  Cotton,  8  Wall.  511;  Confiscation  Cases, 
7  Wall.  462. 
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No.  1035. 

Libel  of  Information  —  Seizure  for  Custom  Duty. 

The  United  States  of  America, 
District  of ,  ss. 

The  District  Court  of  the  United  States  for  the District 

of . 

On  the day  of ,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  ,  comes  J.  H.,  attorney  of  the 

United  States  for  the District  of ,  to  prosecute  a 

civil  action  in  which  the  United  States  is  concerned,  and  in- 
form the  court : 

That  the  United  States  of  America  hereby  brings  suit 
against  certain  goods,  wares  and  merchandise,  to  wit,  five 
hundred  and  eighty-one  diamonds  advanced  in  condition  and 
value  from  their  natural  state  by  cutting  and  other  process  and 
not  set,  contained  in  three  packages  respectively,  containing 
one  hundred  and  six,  and  eighty-eight,  and  three  hundred  and 
eighty-seven  of  said  diamonds,  which  said  goods,  wares  and 

merchandise  are  at ,  within  the Division  of  the 

District  of ,  in  the  custody  of  one  T.  R.,  Esq.,  as  an 

officer  of  the  customs  of  the  United  States,  to  wit,  collector 
of  the  district  of ,  which  said  goods,  wares  and  merchan- 
dise one  E.  L.,  on,  to  wit,  the day  of ,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and  ,  within  said 

district  and  division,  being  then  and  there  an  officer  of  the 
United  States,  to  wit,  special  employe  of  the  treasury  depart- 
ment of  the  United  States,  and  duly  authorized  and  empow- 
ered in  that  behalf,  did,  at,  to  wit,  the  city  of ,  in  said 

district  of ,  seize  on  land  and  secure  as  liable  to  seizure 

and  forfeiture  to  the  United  States,  by  virtue  of  certain  Acts 
of  Congress  of  the  United  States  respecting  the  revenue,  and 
did  deliver  to  the  said  T.  R.,  collector,  as  aforesaid,  and  that 
the  said  collector,  having  hitherto  retained  the  said  goods, 

wares  and  merchandise  in  his  possession  and  custody  at 

aforesaid,  as  forfeited  as  aforesaid,  has  caused  this  suit  to  be 
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commenced  upon  the  said  seizure  and  to  be  prosecuted  for  the 
said  forfeiture,  and  the  said  attorney  of  the  United  States, 
now  here  prosecuting  for  the  United  States  in  that  behalf,  al- 
lege and  articulately  propound,  as  grounds  or  causes  for  the 
said  forfeiture: 

That,  on,  to  wit,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and  ,  the  said  goods, 

wares  and  merchandise  were,  by  one  L.  B.,  late  of  New  York, 
in  the  state  of  New  York,  fraudulently  and  knowingly  im- 
ported and  brought  into  the  United  States,  contrary  to  law, 

to  wit,  at  the  city  of ,  in  the Division  of  the 

District  of ,  from  the  province  of  Ontario^  Dominion  of 

Canada,  said  goods,  ^^ares  and  merchandise  having  been  so  im- 
ported contrary  to  law,  in  that  they  were,  when  so  imported 
and  brought  into  the  United  States  subject  by  law  to  the  pay- 
ment of  a  customs  duty  to  the  United  States,  and  in  that  the 
said  goods,  wares  and  merchandise  were  imported  and  brought 
into  the  United  States,  as  aforesaid,  clandestinely  and  secret- 
ly and  without  an  entry  thereof,  being  made  at  the  custom 
house  of  the  United  States,  as  required  by  law,  and  without 
the  payment  of  the  duties  thereon  or  any  part  thereof,  and 
with  intent  to  defraud  the  United  States  of  its  lawful  revenue; 
contrary  to  the  statutes  of  the  United  States  in  such  case  made 
and  provided. 

Whereby  and  by  force  of  the  statutes  of  the  United  States 
in  such  case  made  and  provided,  said  goods,  wares  and 
merchandise  became  and  are  forfeited  to  the  United  States. 

And  the  said  United  States  attorney,  on  behalf  of  the  United 
States,  say  that  all  and  singfular  the  premises  are  true,  and 
that,  by  reason  thereof  and  by  force  of  the  statutes  in  such 
case  made  and  provided,  the  aforementioned  property,  goods, 
wares  and  merchandise  became  and  are  forfeited  to  the  United 
States. 

Wherefore,  the  said  attorneys  pray  that  the  usual  monition 
and  process  of  this  honorable  court  may  issue  in  this  behalf, 
and  that  all  persons  interested  in  the  said  property,  goods, 
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wares  and  merchandise  may  be  cited  and  admonished  in  gen- 
eral and  in  special  to  answer  the  premises,  and  all  due  pro- 
ceedings being  had  thereon,  for  the  causes  aforesaid  and  others 
appearing  the  said  property,  goods,  wares  and  merchandise  be 
condemned  by  the  definite  sentence  and  decree  of  this  honor- 
able court,  as  forfeited  to  the  use  of  the  United  States,  accord- 
ing to  the  form  of  the  statutes  of  the  United  States  in  such 
case  made  and  provided.  J.  H., 
United  States  Attorney  for  the District  of . 

(x)  Where  a  seizure  is  made  on  land,  the  suit,  though  in  the  form  of  a 
libd  of  information,  is  an  action  at  common  law  and  the  claimants  are  en- 
titled to  a  trial  by  jury.  Confiscation  Cases,  ^  Wall.  454,  Morris'  Cotton,  8 
Wall  511- 


No.  1036. 

Writ  oLSeizure. 
District  Court  of  the  United  States  for  the District  of 


ss. 


The  President  of  the  United  States  of  America  to  the  Marshal 

of  the District  of ^  Greeting : 

Whereas,  a  libel  of  information  has  been  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the District  of , 

on  the day  of ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  by  the  United  States  of  America 

against  five  hundred  and  eighty-one  cut  and  unset  diamonds 
in  the  possession  and  custody  of  one  T.  R.,  Esq.,  as  an  officer 

of  the  customs  of  the  United  States  at  the  city  of ,  in 

said  district,  claimed  as  forfeited  to  the  said  United  States  for 
fraudulent  importation,  for  the  reasons  and  causes  in  the  said 
libel  alleged  and  mentioned,  and  praying  the  usual  process  and 
monition  of  the  said  court  in  that  behalf  to  be  made,  and  that 
all  persons  interested  in  the  said  581  diamonds  may  be  cited  in 
general  and  special  to  answer  the  premises,  and  all  proceedings 
being  had  that  the  said  581  diamonds  may,  for  the  causes  in 
the  said  libel  mentioned,  be  condemned  and  sold  to  pay  the  de- 
mands of  the  libelant. 
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You  are  therefore  hereby  commanded  to  attach  the  said 
five  hundred  and  eighty-one  diamonds  and  to  detain  the  same 
in  your  custody  until  the  further  order  of  the  said  court  re- 
specting the  same,  and  to  give  due  notice  to  all  persons  claim- 
ing the  same,  or  knowing,  or  having  anything  to  say  why  the 
same  should  not  be  condemned  and  sold,  pursuant  to  the 
prayer  of  the  said  libel,  that  they  be  and  appear  before  the 

said  court,  to  be  held  in  and  for  said District  of , 

on  the  first  Tuesday  of next,  at  lo  o'clock  of  the  fore- 
noon of  the  same  day,  if  the  same  shall  be  a  day  of  jurisdic- 
tion, otherwise  on  the  next  day  of  jurisdiction  •  thereafter, 
then  and  there  to  interpose  a  claim  for  the  same  and  to  make 
their  allegations  in  that  behalf.  And  what  you  shall  have 
done  in  the  premises,  do  you  then  and  there  make  return  there- 
of, together  with  this  writ. 

Witness,  the  Hon.  H.  S.,  Judge  of  the  District  Court  of 
the  United  States  for  the District  of ,  at  the  Dis- 
trict Court  Room,  in  the  city  of ,  in  the  said  district,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and ,  and  the  independence  of  the  United  States 

of  America  the  one  hundred  and  twenty . 

D.  J., 
Clerk  of  the  District  Court  of  the  United  States  for  the 

District  of . 

[Return  of  Marshal:] 
District  of ,  ss. 


I  hereby  certify  and  return,  that  by  virtue  of  the  within 

writ,  I  did  on  the day  of ,  A.  D.  ,  seize  the 

within  named  581  diamonds  at ,  and  now  have  the  same 

in  custody,  to  await  the  further  order  of  the  court  in  the 
premises.  R.  B., 

United  States  Marshal  for  the  District  of -. 
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Ho.  1037. 

Order  of  Court  of  Customs  Appeals  Affirming  Board  of  Gen- 
eral Appraisers. 
[Caption.] 

Said  appeals  having  heretofore  been  brought  on  to  be  heard 
before  the  court  and  due  consideration  thereon  having  been 
had,  it  is — 

Ordered  that  the  decision  of  the  board  of  United  States 
general  appraisers  be,  and  the  same  is  hereby,  affirmed.(l) 

(Signed)  Robert  M.  Montgomery, 

Presiding  Judge. 

(1)  See  No.  1039. 


No.  1038. 

United  States  Court  of  Customs  Appeals. 

F.  VitelH  &  Sons,  Appellants, 

vs.  V  No.  1464. 

The  United  States,  Appellee. 

Motion  to  Stay  Mandate, 

Your  petitioners  respectfully  represent  that  the  above  en- 
titled case  was  decided  adversely  to  the  appellants  by  this  court 
on  May  29,  1916;  that  under  rule  12  of  this  court  the  mandate 
will  not  issue  until  June  28,  1916;  that  a  certificate  has  been 
file  as  required  by  statute,  signed  by  the  attorney  general, 
certifying  that  this  case  is  of  such  importance  as  to  render 
expedient  its  review  by  the  supreme  court:  that  pursuant  to 
the  amendment  of  August  22,  1914,  to  section  195  (38  U.  S. 
Stat.  703)  a  petition  for  a  writ  of  certiorari  must  be  filed  with- 
in sixty  days  next  after  the  issue  by  this  court  of  iis  mandate; 
that  your  petitioners  are  informed  and  believe  that  the  supreme 
court  is  about  to  adjourn  for  the  term,  if  it  has  not  already 
done  so. 
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Wherefore  your  petitioners  respectfully  pray  that,  to  enable 
their  statutory  rights  to  be  preserved,  the  issue  of  mandate 
may  be  stayed  until  September  18,  1916. 

Albert  M.  Yuzzolino, 
No  objection.  Attorney  for  F.  Vitelli  &  Sons. 

Bert  Hanson, 

Assistant  Attorney  General,  Attorney  for  the  United 
States. 


Ko.  1039. 

Order  Staying  Mandate. 

[Caption,] 

Upon  motion  of  appellants  to  stay  the  issue  of  the  nrandates 
in  said  appeals  until  September  18,  1916,  it  is — 

Ordered  that  said  motion,  be  and  the  same  is  hereby  granted. 

(Signed)  James  F.  Smith, 

Acting  Presiding  Judge. 

United  States  Court  of  Customs  Appeals. 

In  accordance  with  the  above  motion  and  order  the  final 
mandate,  consisting  of  a  certified  copy  of  the  order  of  the 
court  of  the  29th  day  of  May,  1916,  was  issued  to  the  board 
of  United  States  general  appraisers  on  the  18th  day  of  Sep- 
tember, 1916.(1)  Arthur  B.  Shelton, 

Qerk. 

(1)  See  No.  1037. 


Ho.  1040. 

of  the  Attorney  General,  Basis  of  Writ  of  CertiorarL 

In  the  United  States  Court  of  Customs  Appeals. 

F.  VitelH  &  Son,  Appellants, 

vs.  V  No.  1474. 

The  United  States. 

Tn  pursuance  of  the  act  entitled  "An  act  to  amend  section 
193  of  the  act  entitled  'An  act  to  codify,  revise  and  amend  the 
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laws  relating  to  the  judiciary,  approved  March  3,  1911/  "  ap- 
proved August  22,  1914,  I,  T.  W.  Gregory,  attorney  general 
of  the  United  States,  do  certify  that  the  case  now  pending  and 
undecided  in  the  court  of  customs  appeals,  entitled  "No.  1474, 
F.  Vitelli  &  Son,  Appellants,  vs.  The  United  States,"  is  of  such 
importance  as  to  render  expedient  its  review  by  the  supreme 
court. 

Given  under  my  hand  this  16th  day  of  December,  1915. 

T.  W.  Gregory,  Attorney  General. 


Ho.  1041. 

Petition  for  Writ  of  Certiorari  from  U.  S.  Supreme  Court  to 

Court  of  Customs  Appeals. 

In  the  Supreme  Court  of  the  United  States. 

F.  Vitelli  &  Son, 

Petitioners, 
vs. 


^No.  1464. 


The  United  States, 

Respondent. 

F.  Vitelli  &  Son,  ^ 

Petitioners, 

^^-  J^No.   1474. 

The  United  States, 

Respondent. , 

The  petition  of  F.  Vitelli  &  Son,  petitioners  above  named, 
respectfully  prays,  upon  the  records  herejA^ith  submitted,  and 
pursuant  to  provisions  of  section  195  of  the  judicial  code,  as 
amended  by  act  of  August  22,  1914,  that  this  court  issue  its 
writ  of  certiorari  to  review  the  decision  of  the  United  States 
court  of  customs  appeals  rendered  in  the  above  entitled  causes 
on  May  29,  1916,  upon  which  the  mandate  of  said  court  of 
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•  • 

customs  appeals  was  issued  on  the  18th  day  of  Septen:jer, 
1916,  affirming  a  decision  of  the  United  States  board  of  gen- 
eral appraisers. 

Dated,  New  York,  October  25,  1916. 

Albert  M.  Yuzzolino, 
Counsel  for  Petitioners, 
No.  233  Broadway,  New  York  City,  N.  Y. 


Ko.  1042. 

Judgment  of  Supreme  Court  on  Certiorari  from  Court  of  Cus- 
toms Appeals. 

Supreme  Court  of  the  United  States. 

October  Term,  1918. 

F.  Vitelli  &  Son,  Petitioners, 

vs.  >  No.  67. 

The  United  States. 

Oft  Jiyit  of  Certiorari  to  the  United  States  Court  of  Customs 

Appeals. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  United  States  court  of  customs  appeals,  and 
was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the  said  court  of 
customs  appeals  in  this  cause  be  and  the  same  is  hereby  re- 
versed; and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  board  of  general  appraisers  for  further  proceedings  not 
inconsistent  with  the  opinion  of  this  court. 

June  9.  19l9. 

A  true  copy.  Test:  James  D.  Maker, 

Clerk  of  the  Supreme  Court  of  the  United  States. 

[Seal,] 
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Ho.  1043. 

Order  froic  Supreme  Court  to  Court  of  Customs  Appeals  Upon 

AfiBrmance  on  Certiorari. 

United  States  of  America,  ss : 

iThe  President  of  the  United  States  of  America  to  the  Honor- 
able the  Judges  of  the  United  States  Court  of  Customs 
Appeals,  Greeting: 

[Seal.] 

Whereas,  lately  in  the  United  States  court  of  customs  ap- 
peals, before  you,  or  some  of  you,  in  causes  between  G.  S. 
Nicholas  &  Company,  E.  La  Montague's  Sons,  F.  L.  Roberts 
&  Company,  S.  S.  Pierce  Company,  appellants,  and  the  United 
States,  appellee.  No.  1594;  and  Alex  D.  Shaw  &  Company, 
Knauth,  Nachod  &  Kuhne,  appellants,  and  the  United  States, 
appellee.  No.  1602,  wherein  the  judgment  of  the  said  court  of 
customs  appeals,  entered  in  said  causes,  is  in  the  following 
words,  viz. : 

"Said  appeals  having  heretofore  been  brought  on  to  be  heard 
before  the  court  and  due  consideration  thereon  having  been 
had,  it  is — 

"Ordered  that  the  decision  of  the  board  of  United  States 
general  appraisers  be  and  the  same  is  hereby  affirmed. 

"(Signed)  Robert  M.  Montgomery, 

"Presiding  Judge." 

as  by  the  inspection  of  the  transcript  of  the  record  of  the 
said  court  of  customs  appeals,  which  was  brought  into  the 
supreme  court  of  the  United  States  by  virtue  of  writs  of  cer- 
tiorari, agreeably  to  the  act  of  Congress,  in  such  case  made 
and  provided,  fully  and  at  large  appc:;rs ; 

And,  whereas,  in  the  present  term,  of  October,  'n  the  year 
of  our  Lord  one  thousand  nine  hundred  and  eighteen,  the  said 
cause  came  on  to  be  heard  before  the  said  supreme  court,  on 
the  said  transcript  of  record,  and  were  argued  by  counsel : 
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On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the  said  court  of 
customs  appeals  in  these  causes  be  and  the  same  is  hereby 
affirmed. 

March  3,  1919. 

You,  therefore,  are  hereby  commanded  that  such  proceed- 
ings be  had  in  said  causes,  as  according  to  right  and  justice, 
and  the  laws  of  the  United  States,  ought  to  be  had,  the  said 
writs  of  certiorari  notwithstanding. 

Witness  the  Honorable  Edward  D.  White,  chief  justice  of 
the  United  States,  the  eleventh  day  of  April  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  nineteen. 

James  D.  Maker, 
Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  1044. 

Order  from  Supreme   Coiut  to  Court  of  Customs  Appeals 
Affirming  in  Part  and  Reversing  in  Part,  on 


United  States  of  America,  ss : 

The  President  of*  the  United  States  of  America  to  the  Honor- 
able the  Judges  of  the  United  States  Court  of  Customs 
Appeals,  Greeting: 

[Seal.] 

Whereas,  lately  in  the  United  States  Court  of  customs  ap- 
peals, before  you,  or  some  of  you,  in  a  cause  between  R.  B. 
Henry  Company  et  aL,  appellants,  and  the  United  States,  ap- 
pellee. No.  1353,  wherein  the  judgment  of  the  said  court  of 
customs  appeals,  entered  in  said  cause  on  the  25th  day  of  May, 
A.  D.  1915,  is  in  the  following  words,  viz.: 

"Said  appeals  having  heretofore  been  brought  on  to  be  heard 
before  the  court  and  due  consideration  thereon  having  been 
had,  it  is — 
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'Ordered 

( 1 )  That  the  merchandise  involved  in  these  cases,  imported 
in  the  registered  vessels  of  the  United  States,  is  entitled  to  the 
five  per  cent,  discount  as  held  by  the.  board  of  United  States 
general  appraisers,  whose  decision  relating  thereto  is  hereby 
aflfirmed. 

"(2)  That  as  to  the  merchandise  imported  in  the  registered 
vessels  of  the  said  treaty  nations,  both  that  which  was  im- 
ported and  entered  for  consumption  subsequent  to  the  taking 
effect  of  the  tariff  act  of  1913,  as  well  as  that  which  was 
brought  to  our  ports  prior  thereto  and  entered  in  bond  for 
warehousing,  subsequently  withdrawn  for  consumption  and 
duties  paid,  the  five  per  cent,  discount  must  be  allowed,  and 
with  respect  to  such  merchandise  the  decision  of  said  board  is 
hereby  reversed. 

"(3)  That  the  merchandise  imported  in  vessels  of  our  reg- 
istry before  the  tariff  act  of  1913  took  effect  which  was  en- 
tered in  bond  for  warehousing,  subsequently  withdrawn  and 
entered  for  consumption  and  duties  paid,  is  entitled  to  the  five 
per  cent,  discount  thereon,  and  the  decision  of  said  board  with 
respect  thereto  is  reversed. 

"(4)  That  the  merchandise  from  Cuba  is  entitled  to  the  re- 
duction of  twenty  per  centum  ad  valorem  provided  by  the 
Cuban  treaty,  and  the  further  discount  of  five  per  centum  ad 
valorem  from  the  amount  so  ascertained.  As  to  such  importa- 
tion the  decision  of  said  board  is  hereby  affirmed. 

"And  said  appeals  are  remanded  to  said  board  for  proper 
action  in  the  premises. 

"De  Vries,  associate  judge,  dissents." 

as  by  the  inspection  of  the  transcript  of  the  record  of  the 
said  court  of  customs  appeals  which  was  brought  into  the 
supreme  court  of  the  United  States  by  virtue  of  a  writ  of 
certiorari  agreeably  to  the  act  of  Congress,  in  such  ,case  made 
and  provided,  fully  and  at  large  appears; 

And,  whereas,  in  the  present  term  of  October,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  sixteen,  the  said 
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cause  came  on  to  be  heard  before  the  said  supreme  court,  on 
the  said  transcript  of  record,  and  was  argued  by  counsel : 

On  consideration  whereof,  it  is  now  here  ordered  and  ad- 
judged by  this  court  tljat  the  judgment  of  the  said  court  of 
customs  appeals  in  this  cause  be  and  the  same  is  hereby  re- 
versed. 

And  it  is  further  ordered  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  court  of  customs  appeals  for  fur- 
ther proceedings  in  conformity  with  the  opinion  of  this  court 

March  6,  1917. 

You,  therefore,  are  hereby  commanded  that  such  further 
proceedings  be  had  in  said  cause,  in  conformity  with  the 
opinion  and  judgment  of  this  court,  as  according  to  right  and 
justice,  and  the  laws  of  the  United  States,  ought  to  be  had, 
the  said  writ  of  certiorari  notwithstanding. 

Witness  the  Honorable  Edward  D.  White,  chief  justice  of 
the  United  States,  the  seventeenth  day  of  May,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  seventeen. 

James  D.  Maher, 
Clerk  of  the  Supreme  Court  of  the  United  States. 
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No.  1045. 

Bill  in  Equity  for  Infringement  of  a  Patent.  (1) 
[Caption.] 

To  the  Honorable,  the  Judge  of  the  Circuit  Court  of  the 

United  States  in  and  for  the District  of : 

A.  B.,  residing  at ,  in  the  state  of ,  and  citizen 

of  said  state,  brings  this,  his   bill  against  C.  D.,  of ,  in 

the  state  of ,  and  citizen  of  said  state,  and  inhabitant(2) 

of  the district  of ,  and  thereupon  your  orator  com- 
plains, and  says  : 

That  heretofore,  on  the day  of ,  1894,  A.  B.,  of 

,  was  the  true,  original,  and  first  inventor  of  a  certain 

new  and  useful  improvement  in ,  not  known  or  used  in 

this  country,  and  not  patented  or  described  in  any  printed 
publication  in  this  or  any  foreign  country  before  his  said  in- 
vention or  discovery  thereof,  and  not  more  than  two  years  prior 
to  his  hereinafter  recited  application  for  a  patent  therefor,  and 
not  in  public  use  or  on  sale  for  more  than  two  years  prior  to  his 
hereinafter  recited  application  for  a  patent  therefor  (3)  ;  and 
no  application  for  a  foreign  patent  for  said  invention  was  filed 
more  than  twelve  months  prior  to  the  filing  of  the  application  in 
this  country  (4). 

And  your  orator  further  shows  unto  your  honors  that  the 
said  A.  B.  being,  as  aforesaid,  the  inventor  of  the  said  im- 
provement, and  being  a  citizen  of  the  United  States,  made 
application  to  the  commissioner  of  patents  for  letters  patent, 
in  accordance  with  the  then  existing  acts  of  congress,  and 
having  duly  complied  in  all  respects  with  the  conditions  and 
requisitions  of  said  acts,  on  the day  of ,  1894,  let- 
ters patent  of  the  United  States,  signed,  sealed,  and  executed 
in  due  form  of  law,  for  the  said  invention  or  discovery,  were 
issued  to  him  and  numbered . 
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Whereby  there  was  secured  to  him,  his  heirs,  executors, 
administrators  or  assigns,  for  the  term  of  seventeen  years 

from  the day  of ,1894,  the  full  and  exclusive  right 

of  making,  using,  and  vending  to  others  to  be  used,  the  said 
improvement,  which  said  letters  patent  are  now  of  record  in 
the  patent  office  of  the  United  States,  and  a  certified  copy 
of  which  is  ready  here  in  court  to  be  produced. 

And  your  orator  further  shows  unto  your  honors  that  by 
virtue  of  the  premises  he  became,  and  now  is,  the  sole  and 
exclusive  owner  of  said  letters  patent,  and  the  inventions  and 
improvements  described  therein,  and  of  all  the  rights  and 
privileges  granted  and  secured,  or  intended  to  be  granted 
and  secured  therebv.  And  that  since  he  became  the  owner 
thereof,  as  aforesaid,  he  has  invested  and  expended  large 
sums  of  money,  and  he  has  been  to  great  trouble  in  and 
about  said  invention,  and  for  the  purpose  of  carrying  on  the 
business  of  manufacturing  and  selling  machines  containing 
the  said  invention,  and  making  the  same  profitable  to  him- 
self and  useful  to  the  public ;  and  that  said  invention  has 
been  and  is  of  great  benefit  and  advantage  ;  and  that  a  large 
number  of  such  machines  were  made  according  to  said  in- 
vention, and  sold  by  your  orator  to  great  advantage  to  the 
public ;  and  that  the  public  have  generally  acknowledged  and 
acquiesced  in  the  aforesaid  rights  of  your  orator ;  and  your 
orator  believes  that  he  will  realize  and  receive  large  gains 
and  profits  therefrom  if  infringements  by  said  defendant  and 
his  confederates  shall  be  prevented. 

Yet  the  said  defendant,  well  knowing  the  premises  and  the 
rights  secured  to  your  orator,  as  aforesaid,  but  contriving  to 
injure  your  orator,  and  deprive  him  of  the  benefits  and  ad- 
van  ta'^es  which  might  and  otherwise  would  accrue  unto  him 
from  said  invention,  after  the  issuing  of  the  letters  patent,  as 
aforesaid,  and  before  the  commencement  of  this  suit,  did,  as 
your  orator  is  informed  and  believes,  without  the  license  or 
allowance,  and  against  the  will  of  your  orator,  and  in  viola- 
tion of  his  riglits,  and  in  infringement  of  the  aforesaid  letters 
patent,  within  the district  of ,  and  elsewhere  in  the 


BILLS   IN    EQUITY.  1561 

United  States,  unlawfully  and  wrongftilly,  and  in  defiance  of 
the  rights  of  your  orator,  make,  construct,  use,  and  vend  to 
others  to  be  used,  the  said  invention,  and  did  make,  con- 
struct, use,  and  vend  to  others  to  be  used, machines 

made  according  to,  and  employing  and  containing  said  in- 
vention, and  that  he  still  continues  so  to  do ;  and  that  he  is 

threatening  to  make  the   aforesaid machines  in  large 

quantities,  and  to  supply  the  market  therewith,  and  to  sell 
the  same. 

All  in  defiance  of  the  rights  acquired  by  and  secured  to 
your  orator  as  aforesaid,  and  to  his  great  and  irreparable  loss 
and  injury,  and  by  which  he  has  been  and  still  is  being  de- 
prived of  great  gains  and  profits,  which  he  might  and  other- 
wise would  have  obtained,  and  which  have  been  received 
and  enjoyed,  and  are  being  received  and  enjoyed,  by  the  said 
defendant  by  and  through  his  aforesaid  unlawful  acts  and 
doings. 

And  your  orator  further  shows  unto  your  honors,  on  infor- 
mation and  belief,  that  said  defendant  has  sold  large  quan- 
tities of  said  machines,  and  has  a  large  quantity  on 

hand,  which  he  is  offering  for  sale,  and  has  made  and  rea- 
lized large  profits  and  advantages  therefrom;  but  to  wliat 
extent,  and  how  much  exactly,  your  orator  does  not  know, 
and  prays  a  discovery  thereof  And  your  orator  says  that 
the  use  of  the  said  invention  by  said  defendant,  and  his 
preparation  for  and  avowed  determination  to  continue  the 
same,  and  his  other  aforesaid  unlawful  acts,  in  disregard  and 
defiance  of  the  rights  of  your  orator,  have  the  effect  to  and 
do  encourage  and  induce  others  to  venture  to  infringe  said 
patent,  in  disregard  of  your  orator's  rights. 

And  your  orator  further  shows  unto  your  honors  that  he 
has  caused  notice  to  be  given  to  said  defendant  of  said  in- 
fringements, and  of  the  rights  of  your  orator  in  the  premises, 
and  requested  him  to  desist  and  refrain  therefrom ;  but  he 
disregarded  said  notice,  and  refused  to  desist  from  said  in- 
fringements, and  still  continues  to  make  and  sell  said  pat- 
ented machines. 
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And  forasmuch  as  your  orator  can  have  no  adequate  relief 
except  in  this  court,  to  the  end  that  the  defendant  may  be 
compelled  to  account  for  and  pay  over  the  income  thus  un- 
lawfully derived  from  the  violation  of  the  rights  ot  your 
orator,  as  above,  and  be  restrained  from  any  further  violation 
of  said  rights,  your  orator  prays  that  your  honors  may  grant 
a  writ  of  injunction,  restraining  the  defendant  from  any  fur- 
ther construction,  or  sale,  or  use  in  any  manner  of  said  pat- 
ented machines,  or  any  part  thereof,  in  violation  of  the  rights 

of  your  orator,  as  aforesaid,  and  that  the machines  now 

in  possession  or  use  of  the  said  defendant  may  be  destroyed 
or  delivered  up  to  your  orator  for  that  purpose.  And  also, 
that  your  honors,  upon  the  entering  of  a  decree  for  infringe- 
ment, as  above  prayed  for,  may  proceed  to  assess,  or  cause  to 
be  assessed  under  your  direction,  in  addition  to  the  profits  to 
be  accounted  for  by  the  defendant  as  aforesaid,  the  damages 
your  orator  has  sustained  by  reason  of  such  infringement, 
and  that  your  honors  may  increase  the  actual  damages  so 
assessed  to  a  sum  equal  to  three  times  the  amount  of  such 
assessment,  under  the  circumstances  of  the  willful  and  un- 
just infringement  by  said  defendant,  as  herein  set  forth. 
And  your  orator  prays  also  for  a  provisional  or  preliminary 
injunction,  and  for  such  other  relief  as  the  equity  of  the  case 
may  require,  and  as  to  your  honors  may  seem  meet. 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ 
of  injunction  conformable  to  the  prayer  of  this  bill,  and  also 
a  writ  of  subpoena  of  the  United  States  of  America,  directed 
to  the  said  C.  D.,  and  commanding  him  to  appear  and  an- 
swer unto  this  bill  of  complaint,  and  to  abide  and  perform 
such  order  and  decree  in  the  premises  as  to  the  court  shall 
seem  meet,  and  be  required  by  the  principles  of  equity  and 
good  conscience.  A.  B. 

X.  &  X., 

Solicitors  for  Plaintiff  (  5  ) . 
R.  X., 

of  Counsel  (5). 
[yeriHcation.] 
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(1)  The  plaintiff  may  seek  relief  at  law  for  damages;  but  the  most 
common  method  is  by  bill  in  equity  for  discovery  and  injunction.  As 
to  jurisdiction  of  a  court  of  equity  in  patent  cases,  see  Robinson  on 
Patents,  Sees.  1061  et  seq.,  and  cases  cited  in  notes.  The  circuit 
courts  have  original  jurisdiction  of  patent  suits  (R.  S.,  Sec.  629, 
clause  9),  irrespective  of  the  value  of  the  matter  in  dispute.  Foster's 
Fed.  Prac,  Sec.  15;  Miller-Mayee  Co.  v.  Carpenter,  34  Fed.  433.  But 
see  U.  S.  V.  Mooney,  116  U.  S.  104,  107.  As  to  commencement  of 
bill,  see  20th  Rule  in  Equity;  and  as  to  necessary  allegations  in  bill, 
see  Robinson  on  Patents,  Sees.  1106  et  seq.  See  also  Foster's  Fed. 
Prac.  Sec.  11',  R.  S.  U.  S.,  Sec.  4919. 

(2)  The  bill  must  allege  that  the  defendant  is  an  inhabitant  of  the 
district  within  which  the  suit  is  brought.  See  Robinson  on  Patents, 
Sec.  933.  note  2;  Destys  Fed.  Proc,  Sec.  87;  Act  of  March  3.  1887.  as 
amended,  25  Stat,  at  L.,  433,  and  Foster's  Fed.  Prac,  Sec  22. 

The  bill  may  aver  in  case  the  defendant  is  a  non-resident  of  the 
district,  that  he  has  committed  acts  of  infringement  and  has  a 
regular  and  established  place  of  business  within  the  district.  Act  of 
March  3.  1897.  29  Stat,  at  L.  695. 

(3)  It  has  been  held  that  bill  was  demurrable  where  it  did  not 
allege  that  the  invention  was  not  in  public  use,  or  on  sale,  for  more 
than  two  years  prior  to  the  application.  See  R.  S.,  Sec  4886;  Coop 
v.  Institute.  47  Fed.  899;  Overman  Wheel  Co.  v.  Elliott  Cycle  Co., 
49  Fed.  859;  H anion  v.  Primrose,  56  Fed.  600. 

(4)  See  Act  of  March  3.  1897,  29  Stat,  at  L.  692,  and  Act  of  March 
3.  1903.  amending  R.  S..  Sec  4887. 

(5)  Must  be  signed  by  counsel.  See  24th  Rule  in  Equity.  Dwight 
V.  Humphreys,  3  McLean,  104,  and  Roach  v.  Mailings,  5  Cranch, 
C.  C.  637. 

The  above  form  and  notes  are  retained  to  show  the  form  of  the 
bill  and  sources  of  the  law  in  a  case  of  patent  infringement  prior 
to  the  adoption  of  the  new  equity  rules;  this  is  still  followed  in  some 
districts  as  good  practice,  and  a  'discussion  of  the  cases  on  that 
point  follows. 

Prior  to  the  new  Federal  Equity  Rules  No.  25.  a  bill  of  complaint 
for  patent  infringement  was  required  to  allege  both  the  affirmative 
and  negative  requirements  of  validity  contained  in  Revised  Statutes 
of  the  United  States,  Sees.  4886  and  4887;  see  Elliott  and  Hatch 
Book  Typewriter  Co.  v.  Fisher  Typewriter  Co.,  109  Fed.  330,  where 
the  court  says:  *'It  has  been  uniformly  held  in  an  action  for  in- 
fringement that  allegations  of  the  requirements  contained  in  Sec 
4886  (Rev.  Stat.  U.  S.)  were  necessary  and  material.  Failure  to  so 
allege  has  repeatedly  been  held  defective."  (Here  follows  a  copious 
citation  of  cases  to  that  effect.)  And  further  the  court  says:  "While 
letters  patent  are  of  themselves  prima  facie  evidence  of  validity, 
yet,  as  the  conditions  and  requirements  of  Sees.  4886  and  4887  *  *  * 
are  of  the  essence  of  the  right  of  action,  they  must  be  averred  in  the 
bill  of  complaint." 
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In  Baylcy  &  Sons  v.  Braunstein  Bros.  Co.,  "237  Fed.  671,  Judge 
Learned  Hand  cites  the  above  case  and  authorities  referred  to 
therein  and  says:  "1  can  not  see  that  the  new  rules  pan  have  changed 
the  pleading  at  all.  They  only  incorporate  what  was  the  practice 
of  every  good  pleader  before." 

Upon  the  adoption  of  the  new  rules  a  difference  of  opinion 
developed  as  to  the  necessary  allegations  of  a  bill  of  complaint  for 
infringement  of  a  patent  dependent  upon  the  meaning  of  Rule  25; 
in  Zenith  Carbureter  Co.  v.  Stromberg  Motor  Devices  Co.,  205  Fed. 
158,  decided  February  18,  1913,  in  the  Eastern  District  of  Michigan, 
the  court  held  in  favor  of  a  simplified  bill,  and  ruled  that  certain 
allegations  customary  before  the  new  rules  were  no  longer  required, 
saying:  **Under  new  Equity  Rule  25  a  bill  for  infringement  of  a 
patent  is  not  required  to  set  out  the  facts  which  constitute  condi- 
tions precedent  to  the  grant  of  the  patent,  set  forth  in  Rev.  Stat.. 
Sees.  4886  and  4887:  but  it  is  sufficient  to  allege  its  issuance,  the 
several  links  in  the  chain  of  title,  which  will  enable  the  court  to 
judge  of  the  propriety  of  the  parties  complainant  being  so  named, 
and  the  acts  of  infringement  relied  on." 

But  in  Maxwell  Steel  Vault  Co.  v.  National  Casket  Co.,  205 
Fed.  515.  decided  May  17.  1913.  in  the  Northern  District  of  New 
York,  the  court  held  that  the  pleading  is  the  same  under  the  new 
Rule  25  as  it  was  prior  thereto  in  a  patent  infringement  suit. 

In  Pittsburg  Water  Heater  Co.  v.  Bcler  Water  Heater  Co..  222 
Fed.  950,  decided  April  15.  1915,  in  the  Western  District  of  Pennsyl- 
vania, the  court  says  that  the  verbose  pleading  usual  in  such  suit 
before  the  new  rules  in  equity  is  rendered  unnecessary  thereby,  and 
as  showing  that  simple  pleading  was  always  desirable,  cites  McCoy 
V.  Nelson.  121  U.  S.  484. 

The  case  of  Bayley  &  Sons  v.  Braunstein  Bros.  Co..  237  Fed. 
671,  above,  is  the  last  reported  case  in  which  this  matter  is  dis- 
cussed, and  was  decided  on  December  6,  1916,  in  the  Southern 
District  "of  New  York.  In  this  case  motion  to  dismiss  was  made 
because  the  bill  of  complaint  in  a  patent  infringement  suit  alleged 
only  the  following: 

(A  was)  "the  first,  original  and  sole  inventor  of  the  new  and 
useful  improvement  in  electric  light  fixtures,  and  was  entitled  to  a 
patent  therefor  under  the  provisions  of  the  statutes  in  such  case 
made  and  provided,  and  on  the  4th  day  of  June.  1915.  made  an  appli- 
cation in  due  form  of  law  to  the  commissioner  of  patents  of  the 
United  States  and  complied  with  the  requirements  of  the  laws  in 
such  cases:"  that  later  the  applicant  assigned  his  application  to  the 
plaintiff  and  "on  the  12th  day  of  October,  1915,  letters  patent  of  the 
United  States,  No.  1,156,454  were  granted  on  the  said  application" 
to  the  plaintiff." 

The  motion  was  sustained  on  the  ground  that  the  pleading  was 
insufficient  in  not  setting  out  "ultimate  facts"  as  required  by  Equity 
Rule  25. 
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Accordingly  the  practice  varies  in  different  districts  but  the 
tendency  is  toward  a  brief  series  of  allegations  expressed  in  a  posi- 
tive manner,  stating  compliance  with  the  statutory  requirements  at 
the  time  the  application  was  made  for  patent.  This  appears  in  the 
following  forms. 

Further  later  utterances  as  to  allegations  required  in  bill  for 
infringement  prior  to  the  Equity  Rules  of  1912  may  be  seen  in 
American  Graphophone  Co.  v.  National  Phonograph  I  Co.,  127  Fed. 
349  (S.  D.  N.  Y.,  1904);  Moss  v.  McConway-Torley  Co..  144  Fed. 
128  (VV.  D.  Pa..  1906):  Victor  Talking  M'achine  Co.  v.  Leeds  & 
Catlin  Co..  165  Fed.  931   (N.  D.  N.  Y..  1908). 

For  jurisdiction  of  a  patent  suit  under  present  law,  see  Judicial 
Code,  Sec.  24,  clause  7,  for  district  court;  Sec.  128,  for  circuit  court 
of  appeals,  and  Sec.  239  for  supreme  court  upon  writ  of  certiorari. 


No.  1046. 

Bill  of  Complaint  for  Infringement  of  Patent  after  Violation 
of  Agreement  to  Take  a  License  Thereunder. 

[Caption,] 

The  plaintiff  for  its  bill  of  complaint  alleges: 

First,  That  it  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  New  York,  and  a  citizen  of 
said  state,  having  its  principal  place  of  business  at  Schenec- 
tady in  the  county  of  Schenectady,  in  said  state,  and  on 
information  and  belief  that  the  above  named  defendant  is  a 
corporation  duly  organized  and  existing  under  the  laws  of 
the  state  of  New  Jersey,  having  its  principal  place  of  business 
at  730  Grand  street,  in  Hoboken,  in  the  county  of  Hudson  in 
said  state  and  having  executive  offices  at  165  Broadway  in 
New  York  City  in  the  county  and  state  of  New  York,  and 
that  the  defendant  is  a  citizen  of  the  state  of  New  Jersey. 

Second.  That  the  defendant  maintains  in  the  Engineers' 
Building,  in  the  city  of  Cleveland,  Ohio,  within  the  northern 
district  of  Ohio,  an  established  place  of  business,  at  which 
place  within  the  said  district,  and  elsewhere  within  the  United 
States,  the  acts  of  infringement  hereinafter  complained  of 
were  committed. 
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Third.  That  on  the  20th  day  of  March.  1906,  Richard 
Kiich  of  Hanau,  Germany,  being  within  the  meaning  of  the 
statutes  of  the  United  States  then  in  force,  the  inventor  of 
certain  improvements  in  gas  or  vapor  electric  lamps  and  being 
entitled  to  a  patent  thereon  under  the  provisions  of  said  stat- 
utes, duly  filed  in  the  patent  office  of  the  United  States  an 
application  for  letters  patent  for  said  invention;  that  there- 
after said  Richard  Kiich  duly  assigned  the  said  invention  and 
the  said  application  to  the  plaintiff,  General  Electric  Com- 
pany; and  that  on  the  24th  day  of  March,  1914,  all  of  the 
requirements  of  the  statutes  then  in  force  having  been  com- 
plied with,  letters  patent  of  the  United  States  No.  1,090,992 
were  duly  issued  on  said  application  to  the  plaintiff  as  as- 
signee of  said  Richard  Kiich,  which  said  letters  patent,  or  a 
certified  copy  thereof,  the  plaintiff  will  produce  as  this  court 
shall  direct. 

Fourth.  That  the  plaintiff  is  now  the  owner  of  all  rights 
under  said  letters  patent  and  has  been  the  owner  thereof  since 
the  grant  of  said  letters  patent  on  ^larch  24,  1914. 

Fifth.  That  while  the  application  for  said  letters  patent 
was  pending  in  the  patent  office,  to-wit,  on  or  about  the  first 
day  of  January,  1913,  the  plaintiff  and  the  defendant  entered 
into  a  certain  written  agreement  in  and  by  which,  among 
other  things,  the  plaintiff  granted  to  the  defendant  an  option 
to  avail  itself,  at  any  time  during  the  term  of  the  said  agree- 
ment, of  a  license  under  the  letters  patent  to  be  granted  upon 
said  application,  upon  certain  specified  terms  and  conditions. 

Sixth.  That  without  availing  itself  of  any  such  license  and 
having  knowledge  of  the  existence  of  said  letters  patent  and 
of  the  plaintiff's  ownership  thereof  and  without  plaintiff's 
consent,  the  defendant  has  infringed  upon  said  letters  patent 
and  threatens  to  continue  so  to  infringe  by  constructing  and 
using  within  the  United  States  and  by  using  and  selling 
within  the  northern  district  of  Ohio  and  elsewhere,  gas  or 
vapor  electric  lamps  constructed  in  accordance  with  and  em- 
bodying the  invention  described  in  said  letters  patent  No. 
1,090,992;  and  as  an  instance  of  such  infringement,  plaintiff 


BILLS   IN    EQUITY.  1567 

alleges  that  on  or  about  the  6th  day  of  May,  1914,  the  de- 
fendant sold  through  S.  H.  Knapp,  its  district  sales  manager, 
at  Engineers'  Building,  Cleveland,  Ohio,  to  M.  H.  Schomer 
of  Qeveland,  Ohio,  one  mercury  vapor  lamp  having  a  burner 
bearing  the  serial  No.  4245. 

Seventh,  That  the  plaintiff  has  duly  tendered  to  the  de- 
fendant a  license  under  the  said  patent  No.  1,090,992  upon 
the  terms  and  conditions  of,  and  in  full  discharge  of,  its 
obligations  under  the  said  agreement  between  the  plaintiff 
and  the  defendant  of  January  1,  1913,  but  the  defendant  has 
declined  to  accept  such  a  license  and  continues  to  infringe, 
whereby  the  defendant  has  profited  and  the  plaintiff  has  been 
damaged. 

Plaintiff  Therefore  Prays: 

1.  For  an  injunction  and  a  preliminary  injunction(l) 
pending  this  suit  restraining  the  defendant,  Cooper  Hewitt 
Electric  Company,  its  officers,  agents  and  employes  from 
directly  or  indirectly  making  or  causing  to  be  made,  or  using 
or  causing  to  be  used,  or  vending  or  causing  to  be  vended  to 
others,  any  gas  or  vapor  electric  lamps  working  in  accord- 
ance with  or  embodying  the  invention  of  the  said  letters 
patent  No.  1,090,992.  or  from  infringing  upon  or  violating 
the  said  letters  patent  in  any  way  whatsoever. 

2.  For  costs  and  an  accounting  of  profits  and  damages (2) 
and  that  any  damages  assessed  may  be  tripled. 

3.  For  such  other  and  further  relief  as  the  circumstances 
of  the  case  may  require. 

General  Electric  Company, 

By  Henry  W.  Darling, 
Squire,  Sanders  &  Dempsey,  Treasurer. 

Solicitors  for  Plaintiff. 
John  C.  Pennie, 
William  H.  Davis, 
Of  Counsel. 
[Verification.] 

(1)  As  to  temporary  injunction,  see  Layne  v.  Getty,  222  Fed. 
917,   138   C.   C.    A.  397;    Sherman-Clay  v.    Searchlight   Horn    Co.,   214 
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Fed.  99,  135  C.  C.  A.  575;  Boyce  v.  Stewart- Warner  Speedometer 
Corp.,  220  Fed.  118,  136  C.  C.  A.  72;  American  Grain  Separator  Co. 
V.  Twin  City  Separator  Co.,  202  Fed.  202,  120  C.  C.  A.  664;  Crescent 
Specialty  Co.  v.  National  Fireworks  Distributing  Co.,  219  Fed.  130, 
135  C.  C.  A.  28. 

Jurisdiction  of  suit  is  in  district  court.  Judicial  Code,  Sec.  24, 
cl.  7  and  Sec.  48;  R.  S.  U.  S.,  Sec.  4921. 

(2)  As  to  measure  of  damages,  see  S.  Frumentum  Co.  v.  LanhoflF, 
216  Fed.  610,  132  C.  C.  A.  614. 


No.  1047. 

Bill  for  Patent  Infringement  Carried  on  Jointly  and 

Severally,  of  Several  Patents. 

[Caption.] 

The  plaintiff  for  its  bill  of  complaint  alleges: 

1.  That  the  plaintiff,  The  Crown  Cork  and  Seal  Company, 
of  Baltimore  City,  is  a  corporation  incorporated  under  the 
laws  of  the  state  of  Maryland,  and  a  resident  and  inhabitant 
of  Baltimore  City,  state  of  Maryland,  and  that  the  defendant. 
The  Carper  Automatic  Bottling  Machine  Company,  of  Balti- 
more City,  is  a  corporation  of  the  state  of  Maryland,  having 
a  place  of  business  in  said  Baltimore  City,  in  said  state,  and 
that  the  defendant,  Albert  A.  Carper,  is  a  resident  and  in- 
habitant of  said  Baltimore  City.  Maryland,  within  this  dis- 
trict, where  the  unlawful  acts  herein  complained  of  have  been 
and  are  being  committed. 

2.  That  the  jurisdiction  of  the  court  depends  upon  the 
patent  laws  of  the  United  States. 

3.  That  letters  patent  of  the  United  States,  No.  1,012,984, 
dated  December  26,  1911,  were  duly  granted  to  plaintiff,  The 
Crown  Cork  and  Seal  Company  of  Baltimore  City,  as  the 
assignee  of  said  Albert  A.  Carper,  for  improvements  in 
bottling  machines,  under  and  in  accordance  with  the  provi- 
sions of  the  then  existing  statutes  of  the  United  States  and 
rules  of  practice  in  the  United  States  patent  office,  of  which 
letters  patent,  the  plaintiff.  The  Crown  Cork  and  Seal  Com- 
pany of  Baltimore  City,  is  now  and  has  been  ever  since  the 
grant  of  said  letters  patent,  the  sole  and  exclusive  owner. 
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4.  That  letters  patent  of  the  United  States,  No.  1,120,596, 
dated  December  8,  1914,  were  duly  granted  to  plaintiff,  The 
Crown  Cork  and  Seal  Company  of  Baltimore  City,  as  the 
assignee  of  said  Albert  A.  Carper,  for  improvements  in  means 
for  bottling  gaseous  liquids,  under  and  in  accordance  with  the 
provisions  of  the  then  existing  statutes  of  the  United  States 
and  rules  of  practice  in  the  United  States  patent  office,  of 
which  letters  patent,  the  plaintiff,  The  Crown  Cork  and  Seal 
Company  of  Baltimore  City,  is  now  and  has  been  ever  since 
the  grant  of  said  letters  patent,  the  sole  and  exclusive  owner. 

5.  That  plaintiff  has  expended  large  sums  of  money  in 
making  the  inventions  of  said  letters  patent  profitable  to 
itself  and  useful  to  the  public:  that  said  inventions  have  been 
and  are  of  great  benefit  and  advantage  to  the  public,  and  the 
public  have  generally  acknowledged  and  acquiesced  in  the 
rights  of  plaintiff  thereunder:  and  that  a  large  number  of 
machines  embodying  the  inventions  of  said  letters  patent  have 
been  made  and  sold  by  plaintiff. 

6.  That  said  defendant,  The  Carper  Automatic  Bottling 
Machine  Company  of  Baltimore  City,  and  Albert  A.  Carper, 
have  jointly  and  severally  infringed  upon  said  letters  patent, 
and  each  of  them,  since  the  date  of  said  letters  patent  and 
since  the  plaintiff  became  the  owner  thereof  and  prior  to  the 
filing  of  this  bill,  and  particularly  claims  22,  28,  29,  37,. 
38,  39,  42  and  57  of  said  patent  No.  1,012,984,  and  claims 
1,  6,  9,  10  and  24  of  said  patent  No.  1,120.596,  by  making 
or  causing  to  be  made,  using  or  causing  to  be  used,  and  sell- 
ing or  causing  to  be  sold,  within  this  district,  and  elsewhere 
in  the  United  States,  machines  made  in  accordance  with  and 
embodying  the  inventions  set  forth  in  each  of  said  claims  of 
each  of  said  letters  patent,  wilfully  and  without  the  consent  of 
the  plaintiff,  and  is  continuing  to  do  so,  and  has  derived 
unlawful  gains  and  profits  from  such  infringements  which 
plaintiff  would  otherwise  have  received  but  for  such  infringe- 
ments, and  has  thereby  been  caused  irreparable  d?mage. 

7.  That,  on  information  and  belief,  said  defendant  Carper 
is  president  and  the  principal  stockholder  of  said  defendant, 
The  Carper  Automatic  Bottling  Machine  Company  of  Balti- 
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more  City,  which  was  organized  by  him  with  a  nominal 
capital  for  the  purpose  of  carrying  on  the  infringements 
herein  complained  of;  that  he  directs  and  controls  all  its  acts; 
that  the  infringement  hereinafter  complained  of  is  conducted 
both  jointly  and  severally  by  said  defendants  and  that  neither 
the  defendant  corporation  nor  said  defendant  Carper  has  suf- 
ficient property  or  assets  to  satisfy  a  judgment  for  the  amount 
which  said  plaintiffs  are  entitled  to  recover  by  reason  of  the 
infringements  herein  charged. 

Wherefore,  plaintiff  prays  for  a  writ  of  injunction,  as  well 
provisional  as  permanent,,  issuing  out  of  and  under  the  seal 
of  this  court,  enjoining  and  restraining  the  said  defendant. 
The  Carper  Automatic  Bottling  Machine  Company  of  Balti- 
more City,  its  officers,  directors,  solicitors,  clerks,  servants, 
agents,  attorneys  and  workmen  and  each  of  them,  and 
said  Albert  A.  Carper,  his 'solicitors,  clerks,  servants,  agents, 
attorneys  and  workmen,  and  each  of  them  from  infringing 
upon  said  letters  patent,  and  each  of  them;  that  the  defend- 
ants account  to  plaintiff  for  the  profits  made  by  them  and 
each  of  them,  and  the  damages  sustained  by  the  plaintiff,  and 
that  upon  rendering  a  decree  herein,  the  actual  damages  so 
assessed  be  trebled,  in  view  of  the  wilful  and  unjust  infringe- 
ment by  said  defendants;  that  plaintiff  recover  the  costs  and 
•disbursements  of  this  suit;  and  plaintiff  prays  for  such  other 
and  further  relief  as  may  appear  proper  and  be  agreeable  to 
equity;  and  plaintiff  hereby  waives  verification  of  defendants' 
answer. 

The  Crown  Cork  and  Seal  Company 
OF  Baltimore  City, 

[Seal  of  the  Crown  Cork  and  Seal      ^'      '       p     *  i  * 
Company  of  Baltimore  City.] 
Crain  &  Hershey, 
Solicitors  for  Plaintiffs, 
Calvert  Building, 
Baltimore,  Maryland. 
James  Q.  Rice, 
Of  Counsel. 
[Verification,] 
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No.  1048. 

Bill  of  Complaint  for  Infringement  of  Several  Patents  by  a 

Municipal  Corporation,(l)   a  Builder  under  Contract, 

and  a  Designing  and  Supervising  Architect. 

[Caption.] 

To  the  Honorable,  the  Judges  of  the  District  Court  of  the 
United  States  in  and  for  the  Western  District  of 
Pennsylvania : 

The  complainant,  Frederick  Melber,  brings  this  his  bill  of 
complaint  against  the  defendants  above  named,  and  thereupon 
complainant  complains  and  says: 

First,  That  complainant  is  a  citizen  of  the  United  States, 
and  a  resident  of  the  township  of  Shaler,  in  the  county  of 
Allegheny,  in  the  western  district  of  Pennsylvania;  that  the 
defendant,  School  District  of  Pittsburgh,  is  a  municipal  cor- 
poration established  and  existing  under  the  laws  of  the  state 
of  Pennsylvania,  and  having  its  domicile  in  the  western  dis- 
trict of  the  state  of  Pennsylvania,  to-wit,  at  Pittsburgh;  that 
the  defendant,  Thompson-Starrett  Company,  is  a  corporation 
organized  under  the  laws  of  the  state  of  New  York  and  has 
a  regular  and  established  place  of  business  in  the  city  of 
Pittsburgh,  in  the  western  district  of  Pennsylvania;  that  the 
defendant,  Edward  Stotz,  is  a  citizen  of  the  United  States  and 
a  resident  of  the  city  of  Pittsburgh  in  said  western  district  of 
Pennsylvania,  and  is  by  profession  an  architect. 

Second,  That  this  suit  is  brought  under  the  patent  laws  of 
the  United  States  for  the  infringement  of  letters  patent  of  the 
United  States,  No.  660,518,  issued  on  October  23,  1900,  for 
"cement  and  steel  construction,"  and  No.  672,175,  issued  on 
April  16,  1901,  for  "cement  or  concrete  construction,"  which 
letters  patent  describe  and  claim  inventions  capable  of  and 
subject  to  conjoint  use  and  application;  copies  of  which  said 
letters  patent  will  be  produced  in  court. 

Third,  That  on  the  14th  day  of  August,  1899,  complain- 
ant, being  within  the  meaning  of  the  statutes  of  the  United 
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States,  then  in  force,  the  original,  first  and  sole  inventor  of 
certain  new  and  useful  improvements  in  cement  and  steel  con- 
struction, and  being  entitled  to  letters  patent  of  the  United 
States  therefor,  duly  filed  in  the  United  States  patent  office 
an  application  for  letters  patent  for  said  invention,  and  that 
on  the  23rd  day  of  October.  1900,  all  of  the  requirements  of 
the  statutes  then  in  force  having  been  fully  complied  with, 
letters  patent  of  the  United  States,  No.  660.518,  were  duly 
issued,  pursuant  to  said  patent  application,  to  complainant, 
and  thereby  complainant  became,  and  now  is  and  continues  to 
be,  the  sole  and  exclusive  owner  of  said  letters  patent  of  the 
United  States  and  of  the  invention  or  improvements  therein 
described  and  claimed. 

Fourth.  That  on  the  5th  day  of  May,  1900,  complainant, 
being  within  the  meaning  of  the  statutes  of  the  United  States, 
then  in  force,  the  original,  first  and  exclusive  inventor  of  cer- 
tain new  and  useful  improvements  in  cement  or  concrete  con- 
struction, and  being  entitled  to  letters  patent  of  the  United 
States  therefor,  duly  filed  in  the  United  States  patent 
office  an  application  for  letters  patent  for  said  invention, 
and  that  on  the  16th  day  of  April,  1901,  all  of  the 
requirements  of  the  statutes  then  in  force  having  been  fully 
complied  with,  letters  patent  of  the  United  States,  No.  672,- 
175,  were  duly  issued,  pursuant  to  said  patent  application,  to 
complainant,  and  thereby  complainant  became  and  now  is  and 
continues  to  be  the  sole  and  exclusive  owner  of  said  letters 
patent  of  the  United  States,  and  of  the  invention  or  improve- 
ments therrin  described  and  claimed. 

Fifth.  That  the  defendant,  School  District  of  Pittsburgh, 
is  engaged  in  erecting  and  having  erected  for  school  purposes 
within  the  limits  of  the  city  of  Pittsburgh,  a  high  school 
building  called  "The  Schenley  High  School  Building*':  that 
the  plans,  designs  and  specifications  for  the  erection  of  said 
building  were  prepared  by  the  defendant,  Edward  Stotz,  and 
said  Stotz  has  been  engaged  by  and  is  in  the  employ  of  said 
School  District  of  Pittsburgh  as  supervising  architect  in 
charge  of  the  erecti(;n  ansl  construction  of  said  building;  that 
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the  defendant,  Thompson-Starrett  Company,  has  been  awarded 
the  contract  by  said  School  District  of  Pittsburgh  for  erect- 
ing, constructing  and  completing  said  building  and  is  now 
engaged  and  employed  in  the  erection  and  construction  of  the 
same. 

Sixth.  That  the  defendants  have,  conjointly  and  severally, 
infringed  both  of  said  aforementioned  letters  patent,  and 
threaten  to  continue  to  so  infringe  within  the  western  district 
of  Pennsylvania,  and  complainant  alleges  that  in  the  prepara- 
tion of  the  plans  and  specifications  under  and  according  to 
which  the  said  Schenley  High  School  Building,  situated  as 
aforesaid,  is  at  this  time  being  erected  and  constructed,  as 
well  as  in  the  actual  erection  and  construction  of  said  high 
school  building,  the  defendants  have  employed,  used  and 
operated,  and  are  now  employing,  using  and  operating,  and 
inducing  others  to  employ,  use  and  operate  as  a  continuing 
act,  conjointly  and  together  the  several  inventions,  improve- 
ments, processes  and  systems  of  construction  described  and 
claimed  in  each  of  said  letters  patent,  Nos.  660,518  and  672,- 
175,  without  the  consent  or  allowance  of  the  complainant, 
and  in  utter  disregard  of  complainant's  notice  and  protest, 
well  knowing  complainant's  right  in  the  premises. 

Sezfenth,  That  complainant  long  since  duly  notified  the 
defendants,  School  District  of  Pittsburgh,  Thompson-Starrett 
Company  and  Edward  Stotz,  in  writing  of  the  two  said  letters 
patent  aforesaid  and  of  defendants'  infringement  thereupon 
as  aforesaid,  but,  nevertheless,  the  said  defendants  have 
jointly  and  severally,  and  notwithstanding  the  knowledge  im- 
parted to  them  as  aforesaid  by  complainant,  continued  to 
infringe,  are  now  infringing  and  threaten  to  further  infringe 
the  said  letters  patent,  wilfully,  and  for  their  own  profit,  and 
to  the  damage  of  the  complainant. 

Eighth,  That  the  use  of  the  inventions  and  processes 
claimed  and  described  in  the  letters  patent  above  referred  to 
in  cement  and  steel  as  well  as  cement  or  concrete  construction, 
is  of  great  value,  in  fact  almost  necessary,  and  the  use  thereof 
both  strengthens  and  improves  such  construction,  and  at  the 
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same  time  renders  buildings  of  cement  and  steel,  or  cement  or 
concrete  possible  to  be  constructed  economically.  That  the 
said  inventions  and  processes  have  been  frequently  and  often 
used  and  applied  to  the  construction  of  buildings,  bridges  and 
the  like,  and  the  users  of  the  same  have  paid  to  complainant 
the  sum  of  ten  per  cent.  (10^)  upon  the  cost  of  such  struc- 
ture as  a  just,  fair  and  reasonable  compensation  for  the  use 
of  the  invention  claimed  and  covered  by  the  said  letters  patent, 
and  that  compensation  at  the  rate  of  ten  per  cent,  upon  the 
cost  of  the  structure  in  which  the  processes  and  inventions  set 
forth  in  said  letters  patent  are  used  has  become,  and  now  is, 
the  established  and  uniform  compensation  paid  by  the  users 
thereof  to  the  complainant,  and  such  rate  has  been,  in  several 
cases,  recognized  and  approved  by  courts  in  proceedings 
brought  by  complainant  against  infringers  of  and  upon  said 
letters  patent. 


The  Complainant  Therefore  Prays: 

1st.  For  a  permanent  injunction,  and  a  preliminary  in- 
junction pending  this  suit,  restraining  the  defendants,  and 
each  of  them,  and  each  of  their  officers,  agents,  employes, 
attorneys  and  workmen,  from  directly  or  indirectly  employ- 
ing, using  or  causing  to  be  used,  the  said  inventions,  or  either 
of  them,  set  forth  in  said  letters  patent  or  covered  by  said 
letters  patent,  Nos.  660,518  and  672,175,  and  from  infringing 
upon  or  violating  said  letters  patent  in  any  way  whatsoever. 

2nd.  That  the  said  defendants  be  ordered  and  directed  to 
produce  in  this  honorable  court  the  plans  and  specifications,  as 
well  as  the  working  plans  under  and  in  accordance  with  which 
the  said  Schenley  High  School  Building  is  now  being  erected 
and  constructed;  and  also  all  contracts  entered  into  by  the 
defendant  School  District  with  the  other  defendants  in  this 
suit,  or  otherjj,  for  the  planning  and  constructing  and  super- 
intending of  the  said  building. 

3rd.  For  costs  of  this ,  suit  and  for  an  accounting  for 
profits  and  damages. 
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4th.    For  such  other  and  further  relief  as  the  circumstances 
of  the  case  may  require. 

Frederick  Melber, 
Edward  A.  Lawrence,  Complainant 

Solicitor  of  Complainant. 
Benj.  C.  Tunison, 

Of  Counsel  with  Complainant. 

[Verification,] 

(1)  As  to  liability  of  mtinicipal  corporation,  see  Akron  v.  Bone, 
221  Fed.  944,  137  C  C.  A.  514. 


No.  1049. 

Bill  of  Complaint  by  Joint  Owners  of  a  Patent  against 

Joint  Infringer8.(l) 
[Caption.] 

I.  Now  come  John  Gumb,  Emma  Kerkow,  Frances  F. 
Kerkow  and  Lora  Ramsey,  plaintiffs,  each  and  all  of  whom 
reside  at  the  city  of  Fremont,  county  of  Dodge,  state  of 
Nebraska,  citizens  of  the  state  of  Nebraska,  and  bring  this 
their  bill  of  complaint  against  William  F.  Goessling  Box 
Company,  a  corporation  duly  created  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Missouri,  having  an 
office  and  place  of  business  at  the  city  of  St.  Louis,  state  of 
Missouri,  a  citizen  of  the  state  of  Missouri,  and  Frederick  W. 
Goessling,  residing  and  having  a  place  of  business  at  the  city 
of  St.  Louis,  state  of  Missouri. 

IL  Plaintiffs  further  state  that  heretofore  and  before  July 
26,  1907,  Gustav  C.  Kerkow,  of  the  city  of  Fremont,  county 
of  Dodge,  state  of  Nebraska,  was  the  true,  original  and  first 
inventor  of  certain  new  and  useful  improvements  in  shipping 
cases  for  bottled  goods;  that  the  said  Gustav  C.  Kerkow, 
being  the  true,  original  and  first  inventor  of  said  invention, 
applied  to  the  commissioner  of  patents  of  the  United  States 
for  letters  patent  of  the  United  States  for  said  invention,  all 
'  in  due  form  of  law  and  in  accordance  with  the  statutes  of  the 
United  States  in  such  cases  made  and  provided ;  that  after ' 
making  said  application  for  said  letters  patent  for  said  inven- 
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tion  as  hereinafter  referred  to,  said  Gustav  C  Kerkovv  as- 
signed one-half  of  all  said  Gustav  C.  Kerkow's  right,  title 
and  interest  in  and  to  said  invention,  and  in  and  to  letters 
patent  of  the  United  States  that  might  be  granted  therefor, 
to  one  of  the  plaintiffs  herein,  John  Gumb:  that  after  said 
Gustav  C.  Kerkow  had  duly  applied  for  letters  patent  of  the 
United  States  for  said  invention  as  hereinbefore  stated,  and 
while  said  application  for  letters  patent  was  still  pending  in 
the  United  States  patent  office,  and,  to-wit,  on  December  27. 
1909,  said  Gustav  C.  Kerkow  died  intestate:  that  thereafter, 
to-wit,  on  February  24,  1910,  Emma  Kerkow,  one  of  the 
plaintiffs  herein,  the  widow  of  said  Gustav  C.  Kerkow,  de- 
ceased, was  duly  appointed  administratrix  of  the  estate  of  said 
Gustav  C.  Kerkow  by  the  county  court  of  Dodge  county, 
Nebraska,  the  heirs  at  law  of  said  Gustav  C.  Kerkow  being 
hi's  said  widow  and  administratrix,  Emma  Kerkovv,  and  his 
daughters  (the  other  plaintiffs  herein),  Frances  F.  Kerkow 
and  Lora  Ramsey,  both  of  full  age:  that  afterwards,  pending 
the  administration  of  the  estate  of  said  Gustav  C.  Kerkow. 
and  on  September  13,  1910,  letters  patent  of  the  United 
States,  No.  970,237,  for  said  invention,  duly  signed  and 
sealed,  granted  in  conformity  and  in  accordance  with  the  stat- 
utes of  the  United  States  in  such  cases  made  and  provided, 
were  granted  to  said  Gustav  C.  Kerkow,  of  Fremont. 
Nebraska,  assignor  of  one-half  to  John  Gumb,  of  Fremont, 
Nebraska;  Emma  Kerkow,  administratrix  of  said  Gustav  C. 
Kerkow,  deceased,  the  title  of  the  invention,  as  given  .in  said 
letters  patent  being  "Improvements  in  Attachments  for  Beer 
Cases,"  all  of  which  will  more  fully  and  at  large  appear  from 
said  letters  patent,  or  a  duly  authenticated  copy  thereof  ready 
in  court  to  be  produced ;  that  by  said  letters  patent  there  was 
granted  to  the  grantees  therein  named,  their  heirs,  assigns 
and  legal  representatives,  for  the  term  of  seventeen  years  from 
September  13,  1910,  the  exclusive  right  to  make,  use  and  sell 
the  invention  patented  by  said  letters  patent,  as  by  said  letters 
patent,  or  a  duly  authenticated  copy  thereof,  ready  in  court 
to  be  produced,  will  more  fully  and  at  large  appear. 
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III.  That  afterwards,  to-wit,  on  November  28,  1910,  said 
Emma  Kerkow,  administratrix  of  the  estate  of  said  Gustav 
C.  Kerkow,  deceased,  was  discharged  as  said  administratrix, 
and  her  final  account  allowed,  by  the  county  court  of  Dodge 
county,  Nebraska,  by  a  final  decree  of  said  court ;  and  that  by 
said  decree  there  was  assigned  to  said  Emma  Kerkow, 
Frances  F.  Kerkow  and  Lora  Ramsey  one-half  interest  in  all 
right,  title  and  interest  in  and  to  said  United  States  letters 
patent  No.  970,237,  each  of  said  last-named  three  persons 
(who  are  among  the  plaintiflfs  named  in  this  bill)  taking 
thereby  an  undivided  one-third  right,  title  and  interest  of  said 
one-half  interest  in  and  to  said  letters  patent  No.  970,237; 
that  by  virtue  of  the  premises  all  the  right,  title  and  interest 
in  and  to  said  letters  patent  No.  970,237  is  vested  in  the  plain- 
tiffs named  in  this  bill  and  has  been  vested  in  the  plaintiffs 
since  the  grant  of  said  letters  patent,  in  the  manner  aforesaid 
and  by  virtue  of  the  derivation  of  title  hereinbefore  pleaded; 
and  that  plaintiffs  are  now  in  possession  of  all  right,  title  and 
interest  in  and  to  said  United  States  letters  patent  No. 
970,237. 

IV.  Plaintiffs  further  state  that  since  the  grant  of  said 
patent  the  plaintiffs  (at  first  and  until,  to-wit,  November  28, 
1910,  the  plaintiff  John  Gumb  and  the  plaintiff  Emma  Ker- 
kow, the  latter  as  administratrix  of  said  Gustav  C.  Kerkow, 
deceased,  and  since,  to-wit,  November  28,  1910,  all  of  the 
plaintiffs  jointly)  have  made,  used  and  sold,  or  caused  to  be 
made,  used  and  sold,  the  invention  the  subject-matter  of  said 
letters  patent,  to  the  profit  and  advantage  of  the  plaintiffs; 
and  that  said  invention  the  subject-matter  of  said  letters 
patent,  through  the  efforts  of  the  plaintiffs  as  aforesaid,  has 
gone  into  extensive  use  and  has  been  largely  and  extensively 
sold  throughout  the  United  States  and  has  found  favor  with 
the  trade  and  the  public. 

V.  Plaintiffs  further  state  that  in  the  manufacture  and 
sale  of  said  invention,  and  in  causing  the  same  to  be  used  by 
the  public  in  the  manner  set  forth  and  patented  by  said  letters 
patent  in  suit,  plaintiffs  have  given  notice  that  the  same  was 
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patented  by  the  letters  patent  in  suit,  by  stamping  or  other- 
wise marking  on  the  thing  patented,  or  on  the  handhole  metal- 
lic covers,  to  be  applied  to  beer  cases,  as  illustrated  and  de- 
scribed in  said  letters  patent,  the  word  "Patented,"  together 
with  the  day  and  year  the  patent  in  suit  was  granted;  and, 
moreover,  plaintiffs  state  that  the  defendants  herein,  and  each 
of  them,  were  duly  notified  of  the  infringement  hereinafter 
complained  of,  and  that  said  defendants,  and  each  of  them 
continued  after  said  notice,  to  make,  use  and  sell,  or  caused 
to  be  made,  used  and  sold,  the  article  or  thing  patented  by  the 
letters  patent  in  suit. 

VI.  Plaintiffs  further  state  that  after  the  grant  of  said 
letters  patent  and  before  the  filing  of  the  bill  herein  the  de- 
fendant, said  William  F.  Goessling  Box  Company,  and  the 
defendant,  Frederick  W.  Goessling,  and  each  of  them,  has 
and  have,  severally  as  well  as  jointly,  or  severally  or  jointly, 
made,  used  and  sold,  or  caused  to  be  made,  used  and  sold, 
without  the  license  and  authority  of  the  plaintiffs,  and  with- 
out the  license  and  authority  of  any  of  the  plaintiffs,  and  in 
violation  of  the  exclusive  rights  of  the  plaintiffs  under  the 
letters  patent  aforesaid,  devices  or  articles  in  infringement  of 
said  letters  patent  in  suit  (United  States  letters  patent  No. 
970,237,  dated  September  13,  1910)  ;  that  the  said  infringe- 
ment above  complained  of,  by  the  said  defendants,  or  by  either 
or  both  of  said  defendants,  is  being  continued,  or  caused  to 
be  continued,  by  the  said  defendants,  severally  and  jointly,  or 
severally  or  jointly,  and  that  said  defendants  and  each  of 
them  threaten  to  continue  and  persevere  in  said  infringement, 
to  the  irreparable  injury  of  plaintiffs. 

VII.  Plaintiffs  further  state  that  they  have  been  damaged 
by  the  said  infringement  hereinbefore  complained  of,  but  to 
what  extent  plaintiffs  are  not  able  now  to  state;  and  plain- 
tiffs further  state,  on  information  and  belief,  that  the  said 
defendants,  or  either  or  both  of  them,  have  or  has  made 
profits  by  reason  of  said  infringement,  but  how  much  profit 
said  defendants,  or  either  of  them,  have  or  has  made  by  said 
infringement  plaintiffs  are  not  able  to  state. 
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VIII.  Plaintiffs  further  state  that  they  have  no  adequate        ^ 
remedy  at  law  in  the  premises  and  can  have  no  adequate  re- 
lief except  at  the  hands  of  a  court  of  equity.     Therefore, 
plaintiffs  pray  relief  at  the  hands  of  this  court  as  a  court  of 
equity,  and  that  defendants  be  required  to  answer  this  bill, 

but  not  under  oath,  an  answer  under  oath  being  hereby  ex- 
pressly waived. 

IX.  Plaintiffs  Pray: 

That  the  defendants  herein  named,  said  William  F.  Goess 
ling  Box  Company  and  said  Frederick  W.  Goessling,  and 
each  of  said  defendants,  their  attorneys,  agents,  workmen  and 
servants,  and  the  attorneys,  agents,  workmen  and  servants 
of  each  of  said  defendants,  may  by  decree  of  this  court  be 
perpetually  enjoined  and  restrained  from,  directly  or  in- 
directly, making  or  causing  to  be  made,  selling  or  causing  to 
be  sold,  using  or  causing  to  be  used,  or  offering  for  sale  or 
causing  to  be  offered  for  sale,  to  any  person,  or  persons,  firm 
or  firms,  corporation,  or  corporations  whatsoever,  any  ship- 
ping cases  for  bottled  goods  embodying  in  their  construction 
the  invention  patented  by  the  letters  patent  in  suit  No.  970,- 
237,  dated  September  13,  1910. 

Also,  that  upon  the  entering  of  the  decree  for  infringement, 
as  above  prayed  for,  this  court  may  refer  the  case  to  a 
master,  to  be  appointed  by  this  court,  to  assess  or  cause  to  be 
assessed,  in  addition  to  the  profits  to  be  accounted  for  by  the 
defendants,  and  by  each  and  both  of  them,  or  by  either  of 
them,  the  damages  which  plaintiffs  have  sustained  by  reason 
of  such  infringement,  and  that  this  court  may  increase  the 
actual  damages  so  assessed  to  a  sum  equal  to  three  times  the 
amount  of  such  assessment  under  the  circumstances  of  the 
wilful  and  unjust  infringement  by  said  defendants,  and  by 
each  of  them,  or  by  either  of  said  defendants,  as  herein  set 
forth. 

Plaintiffs  further  pray  not  only  for  a  writ  of  injunction  in 
conformity  with  the  prayer  of  this  bill,  but  also  that  a  writ 
of  subpoena  of  the  United  States  of  America,  directed  to  the 
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said  defendants,  said  William  F.  Goessling  Box  Company 
and  said  Frederick  W.  Goessling,  and  to  each  of  said  defend- 
ants, be  issued  by  this  court,  commanding  said  defendants  and 
each  of  them  to  appear  and  answer  this  bill  of  complaint,  and 
to  abide  and  perform  such  order  and  decree  in  the  premises 
as  to  this  court  shall  seem  meet  and  be  required  by  the  prin- 
ciples of  equity  and  good  conscience. 

And  plaintiflFs  further  pray  for  such  further  order  and 
decree  in  the  premises  as  to  this  court  may  seem  proper,  after 
a  hearing  of  this  cause. 

John  Gumb, 
Emma  Kerkow. 
Frances  F.  Kerkow, 
LoRA  Ramsey, 
Paul  Bakewell,  Plaintiffs. 

■  Solicitor  for  Plaintiffs. 

(1)  The  preceding  four  forms  are  all  drawn  to  present  the 
"ultimate  facts"  according  to  Equity  Rule  25  and  are  excellent 
examples  of  present  day  pleading  in  bill  for  infringement;  they  are 
taken  from  cases  in  the  second,  third,  fourth  and  eighth  circuits. 
See  Vrooman  v.  Penhollow,  222  Fed.  894,  138  C.  C.  A.  374. 


No.  1050. 

Bill  of  Complaint  by  Owner  and  Exclusive  Licensees  Charge 
ing  Infringement  of  Several  Patents  Used  Jointly.  (1) 

[Caption.] 

Plaintiffs,  Robert  F.  Werk  and  Robert  F.  Werk  and  Mrs. 
John  Lewis  Kennedy,  co-partners,  doing  business  under  the 
name  of  Robert  F.  Werk  &  Co.,  being  citizens  of  the  United 
States  and  of  the  state  of  Louisiana,  and  residing  at  New 
Orleans  in  said  state,  bring  this,  their  bill  of  complaint, 
against  F.  Thomas  Parker  and  J.  Thomas  Robey,  co-partners, 
residents  of  and  citizens  of  the  state  of  Pennsylvania,  and 
doing  business  under  the  name  of  F.  T.  Parker  Co.,  in  the 
city  of  Philadelphia,  in  the  county  of  Philadelphia,  in  said 
state,  and  thereupon  plaintiffs  complain  and  sav: 
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I.  Plaintiff,  Robert  F.  Werk,  is  and  ever  since  the  26th 
day  of  April,  1904,  has  been  the  sole  and  exclusive  owner  of 
letters  patent  of  the  United  States,  No.  758,574  and  No.  758,- 
575,  which  said  letters  patent  on  the  said  26th  day  of  April, 
1904,  were  granted  and  issued  to  the  said  Robert  F.  Werk, 
in  accordance  with  the  law  in  such  cases  made  and  provided, 
and  in  said  letters  patent  there  are  patented  certain  new  and 
useful  improvements  in  oil  press  mats;  and  plaintiffs,  Robert 
F.  Werk  and  Mrs.  John  Lewis  Kennedy,  constituting  the 
firm  of  Robert  F.  Werk  &  Co.,  have  been  ever  since  the  date 
of  said  letters  patent,  and  now  are  possessed  of  the  sole  and 
exclusive  license,  to  manufacture,  use  and  sell  through  the 
United  States  and  the  territories  thereof,  oil  press  mats,  em- 
bodying and  containing  the  inventions  patented  in  and  by  the 
aforesaid  letters  patent,  and  plaintiffs  show  that  the  inventions 
of  the  aforesaid  letters  patent  are  capable  of  conjoint  use. 

II.  Said  plaintiffs  are  engaged  in  the  business  of  manu- 
facturing and  selling  oil  press  mats,  embodying  and  contain- 
ing said  patented  inventions  conjointly  arranged,  and  have 
built  up  a  large  business  in  connection  therewith,  which  busi- 
ness is  a  source  of  large  profit  to  plaintiffs. 

III.  The  said  defendants,  well  knowing  the  premises  and 
rights  of  plaintiffs  in  and  to  said  letters  patent,  with  intent  of 
injuring  plaintiffs  and  to  deprive  them  of  the  benefits  and 
advantages,  which  might  and  otherwise  would  accrue  unto 
them  from  their  rights  in  and  to  said  letters  patent  No.  758,- 
574  and  No.  758,575  as  aforesaid,  have  since  the  26th  day  of 
April,  1904,  and  before  the  commencement  of  this  suit,  unlaw- 
fully and  without  license  or  allowance  by,  and  against  the  will 
of  plaintiffs,  and  in  infringement  of  their  rights,  as  set  forth 
in  and  by  said  letters  patent  No.  758,574  and  No.  758,575, 
committed  acts  of  infringement,  to-wit,  the  making,  using  and 
selling  within  the  eastern  district  of  Pennsylvania  and  else- 
where in  the  United  States,  oil  press  mats,  constructed  in 
accordance  with  the  disclosures  of  said  letters  patent  No. 
758,574  and  No.  758,575,  and  embodying  the  inventions  and 
improvements  set  forth  and  described  therein,  and  in  which 
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the  inventions  of  the  said  letters  patent  No.  758,574  and  No. 
758,575,  were  conjointly  embodied,  and  the  said  defendants 
now  continue  to  do  so  and  are  preparing  and  threatening  to 
do  so  in  the  future,  and  though  advised  and  warned  of  plain- 
tiffs' rights  in  the  premises  and  requested  to  abstain  from  and 
to  cease  their  infringing  acts  and  violations,  have  utterly  dis- 
regarded such  notices  of  warning  and  have  refused  to  cease 
their  infringing  acts,  all  of  which  is  contrary  to  equity  and 
good  conscience  and  in  violation  of  plaintiffs'  rights  as  stated : 
and  that  said  defendants  have  failed  and  refused  to  pay  over 
all  or  any  of  the  profits  that  have  accrued  to  them  in  con- 
sequence of  their  unauthorized  and  infringing  acts;  and  that 
but  for  said  defendants,  and  said  unlawful  and  unauthorized 
acts,  plaintiffs  would  still  be  in  the  undisturbed  possession, 
use  and  enjoyment  of  the  exclusive  privileges  secured  to  them, 
as  owners  of  said  patent  and  owners  of  an  exclusive  license 
under  the  said  letters  patent  No.  758,574  and  No.  758,575, 
and  in  receipt  of  the  profits  accruing  therefrom,  and  which 
acts  of  the  defendants  as  herein  recited,  work  great  and  irrep- 
arable injury  to  plaintiffs  and  to  their  rights  in  the  premises. 

IV.  Plaintiffs  further  show  that  in  addition  to  the  actual 
notice  of  their  rights  given  to  the  defendants,  as  hereinbefore 
recited,  plaintiffs  have  caused  to  be  marked,  the  oil  press  mats, 
embodying  and  containing  the  said  patented  inventions  man- 
ufactured and  sold  by  them,  the  said  Robert  F.  Werk  and 
Mrs.  John  Lewis  Kennedy,  constituting  the  firm  of  Robert  F. 
Werk  &  Co.,  with  the  word  "Patented,"  together  with  the 
respective  dates  of  said  letters  patent. 

V.  To  the  end,  therefore,  that  said  defendants  may,  if 
they  can,  show  why  plaintiffs  should  not  have  relief,  may  it 
please  this  court  to  bring  the  defendants,  F.  Thomas  Parker 
and  J.  Thomas  Robey,  before  this  court,  by  process  of  sub- 
poena, there  to  make  full,  true,  direct  and  perfect  answer  to 
the  several  matters  and  things  herein  set  forth  and  charged, 
and  that  they  be  decreed  to  account  for  and  pay  over  to  plain- 
tiffs the  profits  thus  unlawfully  derived  and  which  might,  and 
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Otherwise  would  have  accrued  to  plaintiffs  but  for  the  unlaw- 
ful and  unauthorized  acts  of  said  defendants,  and  that  the  said 
defendants  be  required  to  produce  their  records  and  accounts 
of  all  kinds  for  the  guidance  of  the  court  in  determining  the 
amount  justly  due  plaintiffs,  and  further  that  said  defendants 
may  be  restrained  and  enjoined  from  any  further  violation  of 
plaintiffs'  rights  in  the  premises,  may  it  please  your  honors  to 
grant  a  writ  of  injunction,  issuing  from  and  under  the  seal  of 
this  honorable  court,  perpetually  enjoining  and  restraining 
said  defendants,  their  employes,  attorneys,  agents  and  repre- 
sentatives of  every  kind  and  grade,  from  the  further  manu- 
facture, use  or  sale  in  any  manner  of  oil  press  mats,  in  viola- 
tion of  plaintiffs'  rights  as  aforesaid ;  and  for  the  further  pro- 
tection of  their  rights,  plaintiffs  pray  that  a  provisional  or 
temporary  injunction  or  restraining  order  may  be  issued,  re- 
straining the  said  defendants,  their  employes,  attorneys, 
agents  and  representatives  of  every  kind  and  grade,  from  any 
further  infringement  of  said  letters  patents,  pending  this 
cause;  and  plaintiffs  further  pray  for  such  other  and  further 
relief  as  the  equities  of  the  case  may  require  and  to  your 
honors  may  seem  meet. 

Robert  F.  Werk, 
Robert  F.  Werk  &  Co., 
MuNN  &  MuNN,  By  Robert  F.  Werk. 

T.  Hart  Anderson, 
Of  Counsel. 


E.  Havward  Fairbanks, 
Attorneys  for  Plaintiffs. 


[Verification.] 


(1)  See  Robinson  v.  Chicago  Rys.  Co.,  174  Fed.  40,  98  C.  C.  A. 
26;  Excelsior  Wooden  Pipe  Co.  v.  Seattle,  117  Fed.  140,  55  C.  C.  A. 
156. 
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The  following  allegations  should  be  inserted  in  the  bill  of 
complaint  according  to  the  facts : 

No.  1051. 

Where  an  Assignment  for  the  Patent  has  Been  Made 

before  Bringing  the  Suit.(l) 

And  plaintiff  further  says  that  on  or  about  the  day 

of ,  1893,  the  said by  an  assignment  in  writing  sold, 

assigned,  and  transferred  unto  the  [plaintiff]  the  entire  right, 
title,  and  interest  in  and  to  said  letters  patent  and  invention, 
together  with  all  rights  of  recovery  for  past  infringements 
arising  under  said  letters  patent,  which  said  assignment  was 
duly  recorded  in  the  patent  office  of  the  United  States. 

(1)  If  more  than  one  assignment  of  the  patent  has  been  made, 
it  will  be  necessary  to  repeat  this  allegation  in  the  bill  until  the 
chain  of  title  is  complete.  See  also  R.  S.  U.  S.,  Sec.  4921;  Jaros 
Hygienic  Underwear  Co.  v.  Fleece,  etc.,  Co.,  60  Fed.  622. 


No.  1052. 

Where  a  Reissued  Patent  is  Sued  On.(l) 

And  plaintiff  further  shows  to  your  honors  that  the 
[patentee]  has,  for  good  and  lawful  cause,  surrendered  said 
letters  patent  to  the  commissioner  of  patents,  and  having  made 
due  application  therefor,  and  having  in  all  things  complied 
with  the  acts  of  congress  in  such  case  made  and  provided, 
they   were    canceled,    and    new    letters    patent,    which    were 

marked^  "Reissue  No.  ,"  were,  on  the day  of , 

1894,  in  due  form  of  law,  issued  to  [patentee],  which  said 
mentioned  reissued  letters  patent  are  of  record  in  the  patent 
office  of  the  United  States,  and  a  certified  copy  of  which  are 
ready  here  in  court  to  be  produced. 

(1)  As  to  necessary  allegations  in  bill  on  reissued  patent,  see 
Wollensak  v.  Reiber.  115  U.  S.  96;  Spaeth  v.  Barney,  22  Fed.  828;  sec 
R.  S.  U.  S.,  Sec.  4916. 

See  also  observation  of  Mr.  Justice  Brown  in  Eby  v.  King,  158 
U.  S.  373;  McCorinick  Harvester  Machine  Co.  v.  Aultman,  169 
U.  S.  a)C,. 
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No.  1053. 

Where  the  Suit  is  Brought  by  the  Administrator  of  a 

Patentee. 

And  plaintiff  further  says  that  the  [patentee]  died  intestate 

on  or  about  the  day  of  ,  1894,  and  that  his  son, 

S.  B.,  was,  on  or  about  the  day  of  ,  1894,  duly 

appointed  and  qualified  as  administrator  of  the  estate  of  the 

said ,  deceased,  and  thus  became,  as  such  administrator, 

possessed  of  the  rights  granted  to  the  said under  and  by 

virtue  of  said  letters  patent. 


No.  1054. 

Allegation    of   Conspiracy   to    Infringe   by    Individual,    and 

Praying  Individual  Injunction. 

On  information  and  belief,  that  the  defendant,  Lee  De- 
Forest,  has,  since  October,  1908,  entered  into  a  wrongful  and 
unlawful  conspiracy  with  others,  who  are  unknown  to  the 
plaintiff,  to  commit  and  cause  to  be  committed  the  aforesaid 
unlawful  manufacture  and  sale  or  leasing  of  the  said  wireless 
telegraph  apparatus  embodying  the  inventions  of  the  afore- 
said letters  patent;  that  in  pursuance  of  said  conspiracy  the 
defendant  Lee  DeForest  personally  and  individually  instigated 
and  initiated  the  aforesaid  manufacture,  use  and  sale  or  leas- 
ing of  said  apparatus  for  his  own  personal  and  individual 
profit,  benefit  and  advantage,  that  in  carrying  out  the  said 
conspiracy  the  said  Lee  DeForest  incorporated  or  caused  to 
be  incorporated  the  defendant  DeForest  Radio  Telephone  & 
Telegraph  Company  in  an  attempt  to  carry  on  the  aforesaid 
manufacture,  use  and  sale  or  leasing  of  said  apparatus,  or 
cause  the  same  to  be  carried  on  without  subjecting  him  to 
personal  liability  therefor,  and  for  this  purpose  and.  by  some 
means  unknown  to  the  plaintiff  obtained  and  secured  the 
ownership  or  control  of  and  the  power  to  control  and  operate 
the  defendant  DeForest  Radio  Telephone  &  Telegraph  Com- 
pany, and  has  during  the  period  of  the  aforesaid  manufacture. 
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use  and  sale  or  leasing  of  said  apparatus,  continued  and  now 
continues  to  exercise  such  power  and  control  or  ownership  of, 
and  to  operate  the  said  defendant  DeForest  Radio  Telephone 
&  Telegraph  Company,  and  has  continued  to  direct  and  con- 
trol during  the  said  period  and  is  now  directing  and  control- 
ling the  aforesaid  manufacture,  use,  sale  or  leasing  of  the  said 
apparatus  for  his  own  benefit,  profit  and  advantage,  using  and 
employing  the  defendant  DeForest  Radio  Telephone  &  Tele- 
graph Company  as  a  cloak  or  shield  therefor. 

On  information  and  belief,  the  defendant  DeForest  Radio 
Telephone  &  Telegraph  Company  is  not  able  to  or  will  not  be 
able  to  respond  in  or  pay  any  damages  or  profits  which  may 
be  awarded  against  it,  and  that  a  decree  against  the  corporate 
defendant  awarding  the  plaintiff  a  preliminary  as  well  as  a 
perpetual  injunction  and  profits  and  damages,  without  also 
directing  that  a  preliminary  as  well  as  a  perpetual  injunction 
issue  against  the  said  defendant  Lee  DeForest,  will  not  afford 
the  plaintiff  a  complete  or  adequate  remedy  or  protect  the 
plaintiff's  exclusive  rights  and  privileges  in,  to  and  under  each 
of  the  said  letters  patent. 


No.  1055. 

An  Allegation  Setting  Forth  Prior  Adjudication.  (1) 

And  plaintiff  further  says  that  in  the  month  of ,  1894, 

S.  W.,  manufacturer  of  ,  in  the  city  of  ,  state  of 

,  was  manufacturing  and  selling  ,  embodying  the 

invention  set  forth  in  and  in  infringement  and  violation  of 

the  rights  of  plaintiff  under  the  said  letters  patent  No.  ; 

that  on  the  day  of ,  1894,  the  said  A.  B.  brought 

his  bill  in  equity  in  the  district  court  of  the  United  States  for 

the district  of ,  against  the  said  S.  W.,  and  in  said 

suit  complained  that  the  defendant  had  infringed  and  threat- 
ened the  further  infringement  of  the  said  letters  patent  No. 
.  [When  the  fact  is  true,  add  here.]  And  that  he  there- 
upon moved  the  court  for  a  preliminary  injunction  therein; 
that  the  said  motion  came  up  to  be  heard  in  said  court  before 
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the  Hon.  J.  S.,  judge  of  the  district  court,  on  the day 

of ,  1894,  on  affidavits  and  proofs  filed  by  the  respective 

parties,  and  was  argued  by  counsel,  to-vvit:  [here  name  the 
counsel  for  the  respective  parties],  and  that  upon  considera- 
tion of  said  proofs  and  arguments  the  court,  on  the day 

of ,  1894,  ordered  an  injunction  as  pra)red  for,  restrain- 
ing the  defendant  from  infringing  the  said  letters  patent  No. 

,  and  the  said  injunction  was  accordingly  granted  and 

issued;  that  the  said  defendant  filed  his  answer  to  the  said  bill 
of  complaint,  and  the  said  cause  came  on  to  be  heard  on 

pleadings  and  proofs,  and  was  argued  on  the  day  of 

,  1894,  before  the  Hon.  J.  S.,  judge  of  the  district  court, 

by  counsel  for  the  respective  parties,  viz:  [name  them],  and 

on  the  day  of ,  1894,  the  court  ordered  a  decree 

for   the   plaintiff,   affirming   the  validity   of   the   said  letters 

patent  No.  ,  and  a  perpetual  injunction  as  prayed  for, 

restraining  the  defendant  from  infringing  said  letters  patent, 
and  said  perpetual  injunction  was  accordingly  granted  and 
issued. 

(1)  Wirt   V.    Hicks,   46   Fed.    71;    Peters   v.   Chicago    Biscuit   Co., 
142  Fed.  779. 


No.  1056. 

A  Bill   in  the  Nature  of  a  Supplemental  Bill.     Allegation 
when  Patent  has  been  Assigned   Pending  Suit.(l) 

And  plaintiff  further  says  that  the  said  A.  B.,  being  vested 
with  the  title  as  aforesaid,  and  being  advised  that  the  said 
C.  D.  had  infringed  and  was  continuing  to  infringe  upon  said 
letters  patent  in  this  district  heretofore,  to-wit:  on  or  about 

the  day  of ,  1894,  filed  his  bill  in  equity  in  this 

court  against  the  said  C.  D.  (being  bill  in  equity  No. ), 

wherein  he  shows  the  premises  set  forth  herein,  and  charged 
such  infringement  of  said  letters  patent  by  said  defendant  and 
of  the  rights  therein  vested  in  the  said  A.  B.,  and  prayed  an 
injunction,  and  an  accounting,  and  other  suitable  relief  in 
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respect  thereto,  as  are  more  fully  set  forth  in  the  bill  of  con> 
plaint  in  said  cause  now  on  file. 

That  pending  the  said  suit,  viz :  that  on  or  about  the 

day  of ,  1894,  the  said  A.  B.  transferred  his  entire  right, 

title,  and  interest  in  and  to  the  said  letters  patent  No.  , 

and  in  and  to  all  riglits  of  action  and  recovery  for  past  in- 
fringements thereof  to  plaintiflF(2),  and  a  copy  of  which  said 
assignment  was  duly  recorded  in  the  patent  office  of  the 
United  States;  that  plaintiff  now  holds  the  entire  title  thereto, 
and  to  all  rights  of  action  for  past  infringement,  as  well  as 
for  the  future  infringement  arising  thereunder,  to  the  full  end 
of  the  term  for  which  said  letters  patent  are  or  may  be 
granted,  as  fully  and  entirely  as  the  same  would  have  been 
held  and  enjoyed  by  the  said  A.  B.  had  this  assignment  not 
been  made. 

(1)  As  to  when  such  bill  is  proper,  and  the  necessary  allegations, 
etc.,  see  Robinson  on  Patents,  Sec.  1122;  Beach's  Modern  Equity 
Prac,  Sec.  512;  34th  Rule  in  Equity;  Desty's  Fed.  Proc,  Sec.  1172^ 
Foster's  Fed.  Prac,  5th  ed.,  Sec.  231. 

(2)  S.  T.  becomes  the  plaintiff  in  the  supplemental  bill,  in  place 
of  A.  B.,  the  plaintiff  in  the  original  bill. 


Ho.  1057. 

BUI  to  Cancel  an  Interfering  Patent.  (1) 

[To  follow  paragraph  setting  forth  the  application  for  and 
issue  of  patent,  ] 

Plaintiff  further  says  that  he  is  the  sole  and  exclusive 
owner  of  the  said  letters  patent,  and  the  inventions  and  im- 
provements described  therein,  and  of  all  the  rights  and  priv- 
ileges granted  and  secured  thereby. 

Plaintiff  further  says  that  subsequently  to  the  issue  of  his 

said  letters  patent,  on  or  about  the day  of ,  1893, 

defendant,  C.  D.,  wrongfully  made  application  in  the  patent 
office  of  the  United  States  for  letters  patent  for  the  improve- 
ment in  tension  devices  for  fence  machines  ins^ented  and 
patented  by  plaintiff,  and  that  upon  proceedings  had  upon  the 
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application  of  C.  D.,  letters  patent  No.  ,  dated  , 


were  procured  to  issue  from  the  said  patent  office,  purporting 
to  grant  to  the  said  C.  D.,  his  successors  or  assigns,  for  the 

full  term  of  seventeen  years  from  the  said ,  the  full  and 

exclusive  right  to  make,  use,  and  vend  the  aforesaid  tension 
device  for  fence  machines,  being  in  fact  the  invention  of 
plaintiff  described  and  claimed  in  his  aforesaid  letters  patent 

No. ,  as  will  more  fully  appear  from  a  comparison  of  the 

said  letters  patent  No.  and  the  said  letters  patent  No. 

,  granted  said  C.  D.,  on  ,  a  duly  certified  copy  of 

which  is  ready  here  in  court  to  be  produced. 

[//  it  be  true,  say:]  And  plaintiff  further  says,  upon  in- 
formation and  belief,  that  said  application  of  defendant,  C.  D., 
was  filed  at  the  instance  of  the  R.  C.  Co.,  one  of  the  defend- 
ants herein;  that  the  proceedings  resulting  in  the  grant  of 

said  C.  D.  patent  No.  ,  were  conducted  by  and  at  the 

expense  of  the  said  R.  C.  Co.,  and  that  the  said  R.  C.  Co. 
claims  some  interest  therein  and  thereunder. 

Plaintiff  further  says  that  both  prior  to  and  subsequently 
to  the  grant  of  his  letters  patent  aforesaid  he  has  invested  and 
expended  large  sums  of  money  and  has  been  to  great  trouble 
in  and  about  said  invention,  for  the  purpose  of  carrying  on 
the  business  of  manufacturing  tension  devices  for  fence  ma- 
chines, and  making  the  same  profitable  to  himself  and  useful 
to  the  public,  and  that  the  said  invention  has  been  and  is  of 
great  benefit  and  advantage,  and  that  a  large  number  of  ten- 
sion devices  for  fence  machines  has  been  made  according  to 
said  invention  and  sold  by  plaintiff. 

Further,  plaintiff  says  that  the  defendants  are  asserting  title 
under  said  letters  patent  No.  ,  and  are  claiming  there- 
under the  exclusive  rights  granted  and  secured  to  plaintiff  by 

said  letters  patent  No. ;  that  the  said  defendants  thereby 

have  been  and  are  inflicting  great  damage  and  injury  on 
plaintiff,  and  will,  if  said  wrongful  acts  shall  not  be  enjoined 
and  restrained  by  your  honors,  cause  plaintiff  great  and 
irreparable  damage. 
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Wherefore  plaintiff  prays  that  the  said  C.  D.  (and  the 
R.  C.  Co.)  may  be  required  to  disclose  the  names  of  all  per- 
sons whomsoever  interested  in  said  letters  patent,  or  in  the 
working  of  the  said  invention  claimed  under  the  same  (or 
connected  with  the  said  R.  C.  Co.),  in  order  that  said  persons 
may  be  made  parties  to  this  proceeding,  and  that  the  said 
C.  D.  (and  the  R.  C.  Co.,  its  officers),  associates,  agents,  and 
employes  may  be  enjoined  and  restrained  both  provisionally 
and  perpetually  from  asserting  any  right  under  the  said  letters 
patent  granted  C.  D.  as  aforesaid,  that  said  letters  patent  may 
be  declared  null  and  void  and  may  be  canceled,  and  for  such 
other  and  further  relief  as  the  equity  of  the  case  may  require, 
and  as  to  your  honors  may  seem  meet. 

X.  &  X., 

[Verification.]  Solicitors  for  Plaintiffs. 

(1)  R.  S.,  Sec.  4918;  Palmer  Pneumatic  Tire  Co.  v.  Lozier,  90 
Fed.  732,  33  C.  C.  A.  255;  Briggs  v.  United  Slioe  Machinery  Co.,  239 
U.  S.  48,  60  U.  S.  (L.  Ed.)   138. 


No.  1058. 

Bill  to  Compel  Issue  of  Patent.  (1) 
[Caption.] 

A,  B.,  of  the  city  of ,  in  the  state  of ,  and  a  citizen 

of  said  state,  brings  this  bill  against  C.  D.,  of  the  city  of , 

in  the  state  of ,  and  a  citizen  of  said  state,  and  an  inhab- 
itant of  the  district  aforesaid. 

Plaintiff  says  that  heretofore,  and  before  the  day  of 

,  1894,  but  not  more  than  two  years  before  said  date, 

the  said  A.  B.,  being  a  citizen  of  the  United  States,  was  the 
true,  original  and  first  inventor  of  certain  new  and  useful 

improvements  in  machines,  not  known  or  used  before 

said  invention,  and  not  at  the  time  of  his  application  for 
patent  therefor,  as  hereinafter  set  forth,  in  public  use  or  on 
sale  for  more  than  two  years,  which  invention  comprised, 
among  other  things,  generally  [here  set  forth  the  invention  in 
general  terms,  and  continue  as  follows]  : 
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That  thfe  said  invention  was  more  fully  and  specifically 
embraced  in  the  several  claims  of  the  application  for  a  patent 
filed  in  the  patent  office  of  the  United  States  by  A.  B.,  in- 
cluding those  hereinafter  recited. 

That  on  or  about  the day  of ,  1894,  the  said  A. 

B.,  being  the  inventor  as  aforesaid,  and  a  citizen  of  the  United 
States,  made  application  to  the  commissioner  of  patents  for 
letters  patent  of  the  United  States  for  so  much  of  the  afore- 
said invention  as  is  embraced  in,  among  others,  the  claims 
thereof,  more  particularly  hereinafter  mentioned,  said  applica- 
tion being  made  in  accordance  with  the  then  existing  acts  of 
congress,  and  said  applicant  duly  complying  in  all  respects 
with  all  the  requirements  of  the  law  in  such  case  made  and 
provided,  and  the  said  application  included  among  others  the 
following  claims,  as  will  more  fully  appear  by  a  duly  authen- 
ticated copy  thereof,  ready  here  in  court  to  be  produced,  to- 
wit :   [Here  set  forth  in  full  applicant's  claims  in  controversy.] 

That  the  said  A.  B.,  having,  prior  to  the  aforesaid  applica- 
tion, exhibited  said  invention  to  C.  D.,  of  the  city  of ,  in 

the  state  of  ,  and  said  C.  D.,  seeking  surreptitiously  to 

appropriate  the  aforesaid  invention,  or  so  much  thereof  as  is 
embraced  in  the  claims  hereinbefore  recited,  unjustly  and 
unlawfully  filed  in  the  patent  office  of  the  United  States  an 
application  therefor,  wherein  he  falsely  alleged  himself  to  be 
the  inventor  thereof,  which  said  application  was  filed  on  or 
about  the day  of ,  1894. 

That  the  said  application  contained  claims  covering  the 
aforesaid  invention  of  A.  B.  in  the  hereinbefore  recited  claims 
of  his  application,  as  will  more  fully  appear  from  the  patent 
issued  thereupon  hereinafter  particularly  mentioned,  and  a 
duly  authenticated  copy  is  ready  here  in  court  to  be  produced. 

That  thereupon  the  commissioner  of  patents  withheld  the 
allowance  of  the  aforesaid  claims,  and  declared  an  interfer- 
ence between  the  said  A.  B.'s  application  and  the  said  C.  D/s 
application,  including  in  said  interference  the  subject-matter 
hereinbefore  stated,  and  more  particularly  embraced  in  the 
several  aforesaid  claims  of  said  A.  B.'s  application. 
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That  the  said  A.  B.  duly  prosecuted  his  aforesaid  applica- 
tion and  claims,  furnishing  proofs  establishing  the  above- 
mentioned  facts,  and  complying  in  all  respects  with  the  pro-" 
visions  of  the  law. 

That  upon  the  hearing  of  the  said  interference  before  the 
examiner  of  interferences,  the  issues  were,  as  plaintiff  sub- 
mits, erroneously  found  by  the  said  examiner  in  favor  of  the 
said  C.  D. 

That  thereupon  an  appeal  was  taken  by  the  said  A.  B.  to 
the  appeal  board,  otherwise  known  as  the  board  of  exam- 
iners-in-chief, the  said  board  having  heard  the  same,  reversed 
the  decision  of  the  examiners  of  interference,  and  awarded 
priority  to  the  said  A.  B. 

That  thereupon  an  appeal  was  taken  to  the  commissioner 
of  patents  of  the  United  States  in  person,  who,  as  plaintiff 
submits,  erroneously,  and  contrary  to  law  and  the  evidence, 
reversed  the  decision  of  the  appeal  board  and  awarded 
priority  to  the  said  C.  D.,  whereupon  a  patent  embracing  the 
aforesaid  subject  of  interference  was  issued  to  the  said  defend- 
ant, C.  D.,  under  the  date  of ,  1894,  No.  ,  and  the 

claims  in  the  said*  application  of  the  said  A.  B.,  above  set  forth, 
were  finally  rejected  by  the  patent  office  of  the  United  States, 
as  will  more  fully  appear  by  duly  authenticated  copies  of  said 

application  and  of  said  letters  patent  No.  ,  and  of  said 

proceedings  in  the  patent  office  of  the  United  Slates,  ready 
here  in  court  to  be  produced. 

That  the  commissioner  of  patents  has  refused  and  still 
refuses  to  grant  letters  patent  upon  the  aforesaid  A.  B.'s  appli- 
cation for  the  invention  embraced  in  the  above-recited  claims, 
though  plaintiff  is  lawfully  entitled  thereto,  and  is  the  sole 
owner  of  all  right,  title,  and  interest  in  and  to  his  said  inven- 
tion, and  in  and  under  his  said  application. 

Wherefore  plaintiff  brings  this  bill  under  and  in  accordance 
with  the  provisions  of  the  statute  in  this  case  made  and  pro- 
vided, and  prays  your  honors  to  adjudge  and  decree  that  A. 
B.  is  entitled  to  receive  letters  patent  of  the  United  States 
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for  his  aforesaid  invention,  as  specified  in  the  before-recited 
claims  of  his  said  application. 

That  your  honors  may  adjudge  the  said  A.  B.  to  be  the 
first,  true  and  original  inventor  of  the  said  improvements  in 
machines,  set  forth  in  and  forming  the  issues  of  inter- 
ference hereinbefore  mentioned  in  the  claims  rejected  in  the 
before-mentioned  application  of  A.  B.,  and  decree  that  due 
letters  patent  therefor  be  issued  to  said  A.  B.,  and  for  such 
other  and  further  relief  as  equity  may  require,  and  as  to  your 
honors  may  seem  meet. 

[Signature  and  verification.] 

(1)  R.  S..  Sec.  4915;  Christy  v.  SeybohJ.  55  Fed.  69,  5  C.  C.  A.  33; 
Whcaton  v.  Kendall,  85  Fed.  666;  New  York  Belt.  &  Pack.  Co.  v. 
Sibley,  15  Fed.  386;  Minneapolis  Harv.  Works  v.  McCormick  Harv. 
Machine  Co.,  28  Fed.  565;  Vermont  Farm  Mach.  Co.  v.  Marble,  20 
Fed.  117. 

See  also  Hill  v.  Wooster,  132  U.  S.  693;  Gandy  v.  Marble,  122 
U.  S.  43^ 

This  is  a  plenary  suit  in  equity.  Dover  v.  Greenwood,  177 
Fed.  946;  Hansen  v.  Slick,  216  Fed.  164;  Briggs  v.  U.  S.  Shoe 
Machinery  Co.,  239  U.  S.  48,  60  U.  S.  (L.  Ed.)  138;  Richards  v. 
Meissner,  162  Fed.  485. 

The  hearing  in  the  United  States  District  Court  is  based  not 
only  on  the  record  made  in  the  Patent  Office  but  also  on  any  other 
proper  evidence  adduced.  Bernardin  v.  Northall,  77  Fed.  849;  General 
Electric  Co.  V.  Steinbcrger,  208  Fed.  699. 

Applicant  has  no  rights  under  R.  S.  U.  S.,  Sec.  4915,  unless  he 
has  appealed  from  the  Commissioner  of  Patents  to  the  District  of 
Columbia  Court  of  Appeals.    Prindle  v.  Brown,  136  Fed.  616. 

Where  there  was  an  interference  in  the  patent  office,  the  district 
court,  upon  deciding  that  plaintiff  is  entitled  to  patent,  has  no  juris- 
diction to  enjoin  the  Commissioner  of  Patents  from  issuing  patent 
to  the  other  interferant.     Illingworth  v.  Atha,  42  Fed.  141. 

As  to  averment  of  priority  of  invention  in  the  last  assumed  case, 
sec  Prindle  v.  Brown,  155  Fed.  531. 

As  to  venue  in  suit  under  Sec.  4915,  see  Lewis  Blind  Stitch  Co.  v. 
Arbetter  Felling  Machine  Co.,  181  Fed.  974;  Thoma  v.  Perri,  205 
Fed.  932 
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No.  1059. 

Petition  of  Manufacturer  to  Intervene  and  Defend  its 

Vcndee.(l) 

[Caption.] 

Your  petitioner,  the  G.  S.  Co.,  respectfully  shows  unto  your 
honors  that  it  is  a  corporation  organized  under  the  laws  of 

the  state  of ,  and  that  it  is  engaged  in  the  business  of 

manufacturing,  and  manufactures,  among  other  things,  [har- 
vesting machines]. 

And  your  petitioner  further  shows  unto  your  honors  that 

on  the day  of ,  A.  B.  filed  his  bill  in  equity  in  this 

court  against  C.  D.,  charging  him  with  the  infringement  of 

letters  patent  of  the  United  States,  No.  ,  granted  A.  B. 

on  the day  of ,  for  an  improvement  in  [harvesting 

machines],  by  selling  and  offering  for  sale  certain  [harvest- 
ing machines],  alleged  to  contain  the  invention  set  forth  in 
said  patent,  praying  process  and  injunction  restraining  the 
further  use  or  sale  by  the  said  C.  D.  of  the  [harvesting  ma- 
chines] alleged  to  be  an  infringement  of  the  patent  aforesaid. 

And  your  petitioner  further  shows  unto  yowr  honors  that 
the  said  [harvesting  machines],  alleged  to  be  an  infringement 
of  the  patent  aforesaid,  were  manufactured  by  your  peti- 
tioner at ,  and  were  purchased  from  it  by  the  said  C.  D., 

and  your  petitioner  says  that  it  has  a  large  number  of  vendees 
throughout  this  country  who  are  selling  its  [harvesting  ma- 
chines], similar  in  construction  to  those  sold  by  said  C.  D., 
the  defendant  herein,  and  that  A.  B.  threatens  to  bring  suit 
against  other  vendees  of  your  petitioner,  thereby  greatly  in- 
juring its  business  and  unnecessarily  harassing  its  customers 
and  multiplying  suits. 

And  your  petitioner  further  says  that  C.  D.  has  not  suf- 
ficient interest  in  the  result  of  this  suit  to  properly  defend  the 
same,  and  that  your  petitioner  has  great  interest  in  the  result 
of  this  controversy,  in  that  if  a  decree  be  entered  against  the 
said  C.  D.  herein,  and  an  injunction  granted,  as  prayed  in  the 
bill  of  complaint  herein,  your  petitioner  fears  that  the  said 
A.  B.  will  pursue  its  vendees  and  file  suits  against  them,  as 
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he  has  threatened  to  do,  and  that  preliminary  injunctions  will 
be  granted  in  such  suits  on  the  ground  of  prior  adjudication 
of  the  validity  of  the  patent,  all  of  which  will  tend  to  greatly 
injure  the  business  of  your  petitioner  to  his  irreparable  loss. 

And  your  petitioner  further  shows  unto  your  honors  that 
the  said  A.  B.  has  never  brought  suit  against  your  petitioner 
charging  it  with  infringement  of  said  patent,  although  your 
petitioner  has  been  manufacturing,  advertising  and  selling 
[harvesting  machines]  like  those  alleged  to  be  an  infringe- 
ment in  the  bill  of  complaint  herein,  and  the  said  A.  B.  knew 
well  that  your  petitioner  was  so  doing  long  before  he  filed 
his  bill  herein. 

Wherefore  your  petitioner  prays  that  it  may  be  made  party 
defendant  herein  and  be  allowed  to  intervene,  and  be  made 
defendant  herein  and  to  file  an  answer  and  to  defend  the  same, 
and  for  all  other  and  further  relief. 

The  G.  S.  Co., 
R.  X.,  By  G.  S.,  President. 

Attornev  for  Petitioner. 

[Verification,] 

(1)  The  practice  has  grown  up  in  patent  cases  of  permitting  a 
manufacturer  to  intervene  and  defend  for  his  vendee  sued  for  infring- 
ing a  patent.  The  real  owner  of  the  alleged  infringing  device  may 
intervene  to  defend.  Standard  Oil  Co.  v.  Southern  Pac.  Co.,  54  Fed. 
521.  4  C.  C.  A.  491 ;  Curran  v.  St.  Charles  Car  Co.,  32  Fed.-  835. 

The  intervention  should  be  made  before  the  decree  against  the 
user  is  granted.  Ring  Refrigerator  Ice  Co.  v.  St.  Louis  Ice  Mfg.  & 
Cold  Storage  Co.,  67  Fed.  535;  Washburn  &  Moen  M'fg.  Co.  v. 
Colwell  Steel  Barb  Fence  Co.,  1  Fed.  225;  Cochran  v.  Deener,  95 
U.  S.  355,  unless  collusion  is  shown  between  the  original  parties. 
Barker  v.  Todd,  15  Fed.  265. 

Dealers  or  manufacturers  of  similar  articles  are  not  entitled  to 
intervene.  Thompson-Houston  Elec.  Co.  v.  Sperry  Elec.  Co.,  46  Fed. 
75;  Page  v.  Holmes,  2  Fed.  334. 

Interveners  can  not  maintain  a  cross-bill  presenting  grounds  for 
equitable  relief  which  the  original  defendant  could  not  have  set  up. 
Curran  v.  St.  Charles  Car  Co.,  32  Fed.  835. 

The  petition  should  be  presented  to  the  court  after  notice  to  plainx 
tiff  or  his  attorneys  and  leave  obtained  to  intervene.  When  leave  is 
granted  the  petitioner  becomes  a  defendant  and  is  bound  by  the 
result  of  the  suit  as  though  he  had  been  an  original  party  to  it. 

For  another  form  of  petition  see  Standard  Oil  Co.  v.  So.  Pac. 
Co..  54  Fed.  521,  4  C.  C.  A.  491. 
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Ho.  1060. 

Order  Granting  Permission  to  Intervene  and  Defend. 

[Caption.] 

This  cause  being  heard  this day  of ,  upon  peti- 
tion of  The  G.  S.  Co.  for  leave  to  intervene  and  defend  the 
same,  said  petition  showing  the  said  The  G.  S.  Co.  to  be  the 
manufacturer  of  the  devices  charged  as  infringement  of  the 
patent  sued  on  herein,  and  counsel  having  been  heard  for 
the  respective  parties,  it  is  ordered  that  the  said  petitioner 
have  leave  to  intervene  as  defendant,  and  to  defend  the  same. 


No.  1061. 

Petition  for  Intervention  with  Consent  of  Defendant 

[Caption.] 

Vincent  Bendix,  a  citizen  of  the  United  States,  residing  at 
Chicago,  Cook  county,  Illinois,  with  his  office  and  place  of 
business  at  said  Chicago,  Illinois,  brings  this  his  petition  to 
this  honorable  court,  asking  to  be  heard  and  to  be  made  a 
joint  party  defendant  to  the  suit  or  action  filed  in  this  court, 
as  above  entitled,  and  for  reasons  therefor  shows  unto  your 
honors  the  following: 

1.  Your  petitioner  states  that  he  is  a  citizen  of  the  United 
States  and  a  resident  of  Chicago,  Cook  county,  Illinois;  that 
he  is  engaged  in  the  sale  of  self-starting  devices,  including 
those  which  he  understands  are  the  ones  complained  of  as 
infringements  in  this  suit,  and  has  his  office  and  place  of 
business  at  said  Chicago,  Illinois. 

2.  Your  petitioner  further  states  that  the  self-starting  de- 
vices so  sold  by  him  are  manufactured  for  him  by  the  defend- 
ant herein.  Eclipse  Machine  Company,  in  accordance  with  the 
license  agreement  dated  January  10,  1914,  and  referred  to 
in  the  answer  of  said  defendant,  a  copy  of  which  agreement 
is  attached  to  said  answer  as  Exhibit  A,  and  also  in  accord* 
ance  with  rights  acquired  under  the  sublicense  and  the  memo- 
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randum  of  agreement  of  July  9,  1914,  which  said  memoran- 
dum of  agreement  is  referred  to  in  the  answer  of  said  defend- 
ant and  a  copy  of  which  is  attached  thereto  as  Exhibit  B. 

3.  Your  petitioner  further  states  that  he  is  the  Vincent 
Bendix  referred  to  throughout  the  answer  of  said  defendant, 
Eclipse  Machine  Company,  and  is  the  Vincent  Bendix  referred 
to  as  one  of  the  parties  in  respect  to  said  two  agreements 
dated  respectively  January  10,  1914  and  July  9,  1914,  copies 
of  which  are  attached  to  said  answer  as  Exhibits  A  and  B. 

4.  Your  petitioner  further  states  that  in  accordance  with 
the  provisions  of  said  agreement  of  January  10,  1914,  he  has 
openly  retained  counsel  to  defend  this  suit  and  is  paying  the 
expense  of  such  defense,  including  the  expenses  connected 
with  the  preparation  and  filing  of  the  answer  and  the  inter- 
rogatories heretofore  filed  and  will  continue  to  pay  the  ex- 
penses of  the  further  defense  of  this  suit. 

5.  Your  petitioner  further  states  that  this  petition  for  inter- 
vention is  made  with  the  consent  and  at  the  request  of  said 
defendant  Eclipse  Machine  Company. 

6.  Your  petitioner  further  states  that  in  view  of  the  fore- 
going he  is  directly  interested  in  the  resull  of  this  suit,  includ- 
ing the  prayer  for  specific  performance  of  contract  by  the 
complainant  therein. 

7.  Your  petitioner  therefore  prays  that  an  order  may  be 
entered  making  your  petitioner,  Vincent  Bendix,  a  party  de- 
fendant herein,  with  leave  to  answer  the  bill  of  complaint 
herein  nunc  pro  tunc  as  of  the  date  when  the  answer  of  said 
Eclipse  Machine  Company  was  filed,  and  ordering  that  said 
answer  stand  as  the  answer  also  of  your  petitioner. 

Vincent  Bendix. 

S.  E.  HiBBEN, 

Of  Counsel. 
George  H.  Thornton, 
Resident  Buffalo  Counsel. 
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No.  1062. 

Order  Allowing  Intervention  of  One  as  Party  Defendant. 

[Caption.] 

The  petition  of  Vincent  Bendix  asking  leave  to  intervene 
as  a  party  defendant  having  been  duly  filed  herein  and  the 
same  having  been  presented  to  the  court  and  argued  by  coun- 
sel for  both  parties  on  July  8,  1915,  and  having  been  con- 
sidered by  the  court,  it  is  hereby 

Ordered,  that  the  said  petition  be  and  the  same  is  hereby 
granted,  and  that  the  answer  and  counterclaim  of  the  Eclipse 
Machine  Company  heretofore  filed  shall  constitute  and  stand 
as  the  answer  and  counterclaim  of  said  petitioner,  and  shall 
be  considered  as  filed  nwic  pro  tunc  as  of  the  date  when  the 
answer  and  counterclaim  of  the  said  Eclipse  Machine  Com- 
pany was  filed.    And  it  is 

Further  Ordered,  that  the  reply  of  the  Bijur  Motor 
Lighting  Company  shall  constitute  and  stand  as  a  reply  to  the 
said  answer  and  counterclaim  of  Vincent  Bendix,  as  well  as 
a  reply  to  the  answer  and  counterclaim  of  the  Eclipse  Machine 
Company,  and  that  it  shall  be  considered  as  filed  nunc  pro 
tunc,  and  that  as  a  reply  to  the  said  pleading  of  the  said 
Bendix  it  shall  be  regarded  as  filed  as  of  the  same  date  as  its 
filing  against  the  Eclipse  Machine  Company.    And  it  is 

Further  Ordered,  that  the  plaintiff  shall  have  until  the 
signature  of  this  order  to  submit  interrogatories  to  the  said 
iVincent  Bendix.  John  R.  Hazel, 

United  States  District  Judge. 


No.  loes. 

Bill  of  Particulars  and  Notice. 
[Caption.] 

And  now  comes  the  plaintiflF,  by  its  solicitors,  Sheffield. 
Bentley  &  Betts,  and  as  a  further  and  particular  statement  of 
the  allegations  of  infringement  set  forth  in  the  bill  of  com- 
plaint, states  that  at  final  hearing  of  this  cause  the  plaintiff 
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will  rely  on  claims  numbered  1  (2,  3,  4,  5,  6,  7,  8,  9)  and  37 
of  the  Fleming  patent  No.  803,684,  in  suit. 
Dated  November  19,  1914. 

Sheffield,  Bentley  &  Betts, 

Solicitors  for  Plaintiff, 
52  William  Street. 
New  York  City. 

No.  1064. 

Notice  of  Claims  Relied  Upon. 

[Caption.] 

Please  to  take  notice  that  on  the  trial  of  the  above-entitled 
action,  plaintiff  will  only  rely  upon  claims  1  and  37  of  the 
Fleming  patent  in  suit  No.  803,684. 

Yours,  etc., 

S.  &  B., 
To  P.  F.,  Solicitors  for  Plaintiff, 

Solicitor  for  Defendant.  New  York  City. 

[Acknowledgment  of  service,] 


No.  1065. 

DEMURRERS  AND  PLEAS.(l) 

(1)  Dcrnurrcrs  and  pleas  are  abolished  by  new   Equity  Rule  29, 
and  such  defenses  may  be  made  by  motion  or  in  the  answer. 


No.  1066. 

Motion    to   Dismiss — Void    and   Invalid    Design    Patent.  (1) 
[Caption,] 

And  now  comes  the  defendant,  and  in  accordance  with 
Rule  29,  moves  that  the  bill  of  complaint  be  dismissed  be- 
cause of  insufficiency  of  fact  to  constitute  a  valid  cause  of 
action  in  equity.  The  following  are  the  points  of  law  thus 
arising  upon  the  face  of  the  bill  and  each  of  which  goes  to 
the  whole  of  the  cayse  of  action  stated  in  the  bill : 

1.  That  letters  patent  for  a  design.  No.  45,108,  set  forth 
in  the  bill  of  complaint,  are  invalid  and  void  on  their  face 
because  the  alleged  design  is  not  ornamental  as  required  by 
Section  4929  of  the  Revised  Statutes  of  the  United  States. 
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2.  That  the  said  letters  patent  are  invalid  and  void  on  their 
face  because  no  "font  of  type''  or  other  "article  of  manufac- 
ture" is  either  illustrated  or  described  therein. 

3.  That  the  said  letters  patent  are  invalid  and  void  on  their 
face  because  they  (a)  contain  no  written  description,  and  (b) 
fail  to  point  out  the  part,  improvement  or  combination  claimed 
to  be  the  invention  as  required  by  Section  4888  of  the  Revised 
Statutes  of  the  United  States. 

4.  That  the  said  letters  patent  are  invalid  and  void  on  their 
face  because  they  fail  to  illustrate  or  describe  the  shape,  size, 
configuration  and  proportions  of  any  type  or  font  of  type 
alleged  and  claimed  to  be  the  subject-matter  of  the  said  letters 
patent. 

5.  That  the  said  letters  patent  are  invalid  and  void  on  their 
face  because  the  characters  illustrated  in  the  drawing  show  no 
such  peculiar  configuration  or  ornamentation  as  would  author- 
ize a  design  patent,  and  no  clearly  distinguishing  character- 
istic or  characteristics  running  through  the  entire  series,  and 
no  uniformity  in  character  of  the  units  composing  the  series. 

6.  That  the  said  letters  patent  are  invalid  and  void  on  their 
face  because  at  most  for  a  collection  or  aggregation  of  unre- 
lated characters  most,  if  not  all,  of  which  the  court  may  take 
judicial  notice  of  as  old  and  common  in  well  and  universally- 
known  publications  printed  and  published  in  this  and  other 
countries  for  more  than  two  years  prior  to  the  date  of  the 
application  for  said  letters  patent  and  consequently  because 
there  can  be  no  novel  or  original  characteristic  common  to  all 
of  the  series  of  characters  illustrated  in  the  drawing  of  the 
said  letters  patent. 

7.  That  the  said  letters  patent  are  invalid  and  void  on  their 
face  because  the  disclosure  thereof  does  not  constitute  subject- 
matter  patentable  under  the  provisions  of  Section  4929  of  the 
Revised  Statutes  of  the  United  States.  A.  B., 

Trading  as  A.  B.  Type  Foundry, 

By  his  attorney,  N.  H. 

(1)  For  necessary  features  of  a  design  to  be  patentable,  see 
Ashley  v.  Weeks-Numan  Co.,  220  Fed.  899,  136  C.  C.  \.  465;  R.  S. 
U.  S.,  Sec.  4929,  and  discussion  thereof  in  Theodore  ^W.  Fester,  etc., 
Co.  V.  Tilden-Thurbcr  Co..  200  Fed.  54,  118  C.  C.  A.  282. 
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ANSWERS. 
No.  1067. 

General  Form(l), 
[Caption.] 

The  answer  of  C.  D.  to  the  bill  of  complaint  herein. 

This  defendant  now,  and  at  all  times,  saving  and  reserving 
unto  himself  all  benefit  and  advantage  of  exception  which 
can  or  may  be  had  or  taken  to  the  errors  or  uncertainties  or 
other  imperfections  in  said  bill  of  complaint  contained,  for 
answer  thereto  or  unto  so  much  of  such  parts  thereof  as  said 
defendant  is  advised  is  or  are  material  for  him  to  answer 
unto,  says  as  follows: 

First,  He  denies,  upon  information  and  belief,  that  the 
said  A.  B.  was  the  true,  original  or  first  inventor  of  any  new 

or  useful  invention  in machines,  as  alleged  in  said  bill ; 

says  that  it  is  not  true  that  said  alleged  invention  was  not 
known  or  used  in  this  country,  and  not  patented  or  described 
in  any  printed  publication  in  this  or  foreign  countries  before 
his  alleged  invention  thereof,  or  that  the  same  had  not  at  the 
time  of  his  application  for  a  patent  therefor,  been  in  public 
use  or  on  sale  for  more  than  two  years. 

Second.  He  is  not  informed,  except  by  said  bill  of  com- 
plaint, w^hether  letters  patent  for  said  alleged  invention  in 
due  form  of  law  were  issued  to  said  A.  B.,  or  whether  said 
alleged  letters  patent  were  under  the  seal  of  the  patent  office 
of  the  United  States,  or  were  signed  by  secretary  of  the 
interior,  or  countersigned  by  the  commissioner  *  of  patents, 
and  leaves  the  plaintiff  to  make  such  proof  thereof  as  he 
may;  and  denies  that  the  said  letters  patent  granted  to  the 
said  A.  B.,  his  heirs  or  assigns,  for  the  term  of  seventeen 
years,  or  for  any  other  term,  the  exclusive,  or  any  other  right, 
to  make,  use  or  vend  the  said  alleged  invention  throughout 
the  United  States  and  territories  thereof,  or  any  right  what- 
soever. 
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Third.  He  denies  that,  at  the  time  alleged  in  said  bill  of 
complaint,  or  at  any  time,  he  did  make,  use  or  vend ma- 
chines containing  and  embodying  the  invention  set  forth  and 
covered  by  said  letters  patent  sued  upon,  or  that  he  has,  in  any 
way,  infringed  upon  the  exclusive  rights,  or  any  rights,  of  the 
complainant,  or  intended  so  to  do ;  denies  that  he  has  derived 
or  realized  any  profits  which  plaintiflF  would  have  derived 
from  his  alleged  exclusive  rights,  and  denies  that  plaintiff 
is  deprived  of  any  royalties,  or  has  incurred  any  damages  by 
any  unlawful  or  wrongful  acts  of  said  defendant. 

Fourth,  He  says  that  upon  information  and  belief  that 
the  said  A.  B.  was  not  the  original  and  first  inventor  or  dis- 
coverer of  the  invention  purporting  to  be  covered  by  the  said 
letters  patent,  or  of  any  material  or  substantial  parts  thereof, 
and  that  the  same,  or  material,  or  substantial  part  thereof,  had 
been  in  public  use  and  on  sale  in  this  country  prior  to  said 
alleged  invention,  and  for  more  than  two  years  before  the 
application  for  said  letters  patent ;  and  further,  that  the  same 
had  been  described  and  illustrated  in  printed  publications 
and  patents  prior  to  the  date  of  the  supposed  invention  of  the 
said  A.  B. 

Said  defendant  specifies  instances  of  such  prior  use  and 
publication  as  follows,  to-wit : 

Letters  patent  of  the  United  States  as  follows : 

No. ,  granted  S.  W.  C,  June  25,  1878. 

No. ,  granted  J.  N.  R.,  October  29,  1879,  etc. 

Letters  patent  of  the  Kingdom  of  Great  Britain  as  follows : 

No. . ,  of  1875,  granted  H.  S.  W.,  and  dated  June 

12,  1875,  etc. 

Machines  manufactured  and  sold  by  the  N.  G.  Company, 
at  Cincinnati,  Ohio,  known  at  Cincinnati,  Ohio,  to  W.  S., 
whose  residence  is  Akron,  Ohio,  and  to  G.  B.  M.,  whose  resi- 
dence is  Chicago,  Illinois,  and  to  others,  whose  names  and 
places  of  residence  the  defendant  craves  leave  to  furnish 
hereafter. 
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A  printed  publication,  made  up  of  drawings  and  figures 
illustrating  various  machines  entitled  "Modern  Machines/' 
issued  and  circulated  by  the  College  Hill  Manufacturing 
Company,  Edinburg.  Scotland,  which  the  defendant  craves 
leave  to  produce  and  exhibit  to  the  court  at  any  hearing  of 
this  case,  together  with  proof  that  the  particular  publication 
produced  was  printed  and  circulated  at  least  as  long  as  four 
years  before  the  alleged  invention  of  A.  B.  Reference  to  the 
illustrations,  nine  in  number,  entitled  [here  give  titles  of  illus- 
irationsl,  on  page  10,  also  to  three  illustrations  on  page  21, 
also  to  figures  number  9,  11  (etc.),  on  page  25  of  said  pub- 
lication. 

Fifth.  He  says,  upon  information  and  belief,  that  the  let- 
ters patent  sued  upon  are  invalid  for  want  of  patentable 
invention. 

Sixth.  He  says,  upon  information  and  belief,  that  the 
plaintiff  has  full  and  adequate  relief  at  law,  and  that  this 
court,  as  a  court  of  equity,  has  no  jurisdiction. 

Wherefore  this  defendant,  having  fully  answered  to  the 
said  bill  of  complaint  in  so  far  as  he  is  advised  the  same  is 
material  and  necessary  to  be  answered  unto,  denies  that  the 
said  .plaintiff  is  entitled  to  the  relief  or  any  part  thereof  in  the 
said  bill  of  complaint  demanded,  or  any  relief  whatsoever; 
prays  the  same  advantage  of  his  aforesaid  answer  as  if  he  had 
pleaded  and  demurred  to  said  bill  of  complaint,  and  prays  to 
be  hence  dismissed  with  his  reasonable  charges  in  this  behalf 
most  wrongfully  sustained.  C.  D. 

X.  &  X., 

Solicitors  for  Defendant. 
R.  X., 

Of  Counsel. 

(1)  See  Robinson  on  Patents,  Sees.  1114  et  seq.;  R.  S.,  Sec.  4920; 
consult  also  Robinson  on  Patents,  Sees.  959  et  seq. 

This  form  is  retained  to  illustrate  the  best  practice  in  drawing 
answer^  before  the  new  Equity  Rules,  numbers  29,  50  and  32  of  which 
should  now  be  consulted  alone:  with  R.  S.  U.  S.,  Sec.  4920,  also. 
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No.  1068. 

Answer.  (1) 
[Caption.] 

Answer  of  the  Cooper  Hewitt  Electric  Company  to  the  bill 
of  complaint  of  the  General  Electric  Company. 

First.  The  defendant  admits  the  citizenship,  residences, 
locations  and  capacities  of  the  parties,  as  the  same  are  alleged 
in  the  bill  of  complaint. 

Second.  Defendant  admits  that  this  is  a  suit  arising  under 
the  patent  laws  of  the  United  States. 

Third.  Defendant  admits  that  patent  in  suit  No.  1,090,992 
was  granted  on  March  24,  1914,  but  is  not  informed,  except 
by  the  bill  of  complaint,  as  to  the  truth  of  the  allegation  that 
the  plaintiff  is  the  sole  owner  thereof,  and  therefore  denies 
the  same,  and  denies  that  said  patent  was  duly  and  properly 
issued  and  granted  to  plaintiff. 

Fourth.  Defendant  denies  that  it  has  infringed  plaintiff's 
alleged  rights  under  said  patent  1,090,992,  by  making,  using 
or  selling  within  the  northern  district  of  Ohio,  or  elsewhere 
within  the  United  States,  devices  embodying  the  alleged  in- 
vention of  said  patent,  or  that  it  threatens  to  continue  to  do 
so,  or  that  the  plaintiff  has  been  or  will  be  damaged  by*  any 
acts  of  defendant. 

Fifth.  Defendant  avers,  on  information  and  belief,  that 
the  claims  of  the  said  patent  Xo.  1,090,992  are  each  and  all 
of  them  invalid  and  void,  because  the  said  invention  had  been 
patented  or  described  in  certain  printed  publications  prior  to 
Kiich's  alleged  invention  thereof,  or  more  than  two  years 
prior  to  his  application  for  the  said  patent:  and  because,  in 
view  of  the  art  prior  to  the  dates  of  said  Kiich's  alleged 
invention  of  the  subject-matter  of  said  claims,  it  required  no 
invention  to  produce  the  said  alleged  improvement;  and  be- 
cause the  said  improvement,  at  the  date  of  Kiich's  alleged 
invention  thereof,  was  not  a  patentable  invention  or  improve- 
ment within  the  meaning  of  the  law  and  not  proper  subject- 
matter  for  letters  patent  of  the  irnited  States;  and  because 
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the  said  Kiich  was  not  the  original  and  first  inventor  or  dis- 
coverer of  the  invention  purporting  to  be  covered  thereby,  but 
surreptitiously  and  unjustly  obtained  the  said  patent  for  that 
which  was  in  fact  invented  by  another,  to-wit,  one  C.  O. 
Bastian,  who  was  using  reasonable  diligence  in  adapting  and 
perfecting  the  same  and  seeking  a  patent  in  the  United  States 
for  the  same. 

Sixth.  Defendant  avers,  on  information  and  belief,  that 
the  claims  of  said  patent  No.  1,090,992  are  each  and  all  of 
them  invalid  in  view  of  the  following  patents: 

United  States  patent  to  C.  O.  Bastian,  No.  1,079,926,  dated 
November  25,  1913. 

United  States  patent  to  Bastian  and  Salisbury,  No.  954,407, 
dated  April  5,  1910. 

United  States  patent  to  S.  G.  Flitchtner,  No.  733,381, 
dated  July  14,  1903. 

United  States  patent  to  Peter  Cooper  Hewitt,  No.  682,690, 
dated  September  17,  1901. 

United  States  patent  to  Peter  Cooper  Hewitt,  No.  682,691, 
dated  September  17,  1901. 

United  States  patent  to  Peter  Cooper  Hewitt,  No.  1,079,- 
344,  dated  November  25,  1913. 

United  States  patent  to  P.  C.  Hewitt,  No.  1,030,178,  dated 
June  18,  1912. 

United  States  patent  to  C.  O.  Bastian,  No.  1,110,985,  dated 
September  15,  1914. 

United  States  patent  to  C.  O.  Bastian,  No.  1,110,607,  dated 
September  15,  1914. 

United  States  patent  to  C.  O.  Bastian,  No.  1,110.608,  dated 
September  15,  1914. 

British  patent  to  Bastian  &  Salisbury,  No.  18.624,  of  1903. 

British  patent  to  Bastian,  No.  28,147,  of  1903. 

British  patent  to  Bastian,  No.  1,995,  of  1903. 

Sevcnfh,  Defendant  avers  that  the  claims  of  said  patent 
No.  1,090,992  are  each  and  all  of  them  invalid  and  void 
because  the  subject-matter  of  said  claims  was,  prior  to  the 
alleged  invention  thereof  by  the  said  Kiich,  known  to  and 
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used  by  Peter  Cooper  Hewitt,  of  New  York,  at  New  York 
and  elsewhere  within  the  United  States,  and  by  many  others 
within  the  United  States,  whose  names  and  addresses  are  not 
at  present  known  to  defendant,  but  will  be  furnished  in  due 
time. 

Eighth,  Defendant  avers  that  claims  3  and  4  of  said 
patent  No.  1,090,992  are  for  subject-matter  not  contained  in 
nor  set  forth  in  the  application  for  said  patent  as  originally 
filed,  but  were  made  on  behalf  of  said  Kiich  without  supple- 
mental or  other  oath,  upon  matter  injected  improperly  into  the 
application  and  unwarranted  by  the  original  disclosures  in 
the  application. 

Ninth.  Defendant  avers  that  said  claims  3  and  4  were 
added  to  the  application  long  after  the  subject-matter  covered 
thereby  had  been  in  public  use  by  defendant  and  had  become 
public  property. 

Tenth,  Defendant  admits  that  it  was  granted  an  option 
by  the  plaintiff  to  avail  itself  of  a  license  at  any  time  during 
the  term  of  said  patent  1,090,992,  and  that  such  a  license  has 
been  tendered  to  it,  but  defendant  maintains  that  it  is  not 
called  upon  to  either  decline  or  accept  said  license  at  this  time 
and,  believing  that  the  said  patent  is  wholly  invalicl  and  void, 
for  the  reasons  hereinbefore  stated,  has  refrained  for  the  time 
being  from  making  an  election  under  said  option. 

Defendant  therefore  denies  that  the  plaintiff  is  entitled  to 
the  relief  prayed  for  in  the  complaint,  or  any  part  thereof, 
or  to  any  other  relief  against  this  defendant  and  prays  that 
the  complaint  be  dismissed  with  costs. 

Cooper  Hewitt  Electric  Co., 
Hull  &  Smith,  By  Charles  B.  Hill, 

Kerr,  Page,  Cooper  &  Havward,  Vice-Pi  esident. 

Solicitors  for  Plaintiff. 
Parke  M.  Page, 
Of  Counsel. 

[Verification,} 

(1)  See  R.  S.  U.  S.,  Sec.  4920;  Morton  v.  Llewellyn.  164  Fed. 
693,  90  C.  C.  A.  514;  Electric  Storage  Battery  Co.  v.  Philadelphia 
Storage  Battery  Co.,  211  Fed.  154. 
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No.  1069. 

Order  to  Amend  Answer. 

[Capiion.l 

On  motion  of  plaintiff's  counsel  consented  to  by  defend- 
ant's counsel,  paragraph  "Eighth"  of  defendant's  answer  may 
be  and  the  same  is  hereby  amended  to  read  as  follows : 

Eighth,  Defendant  avers  that  claims  1,  2,  3  and  4  of  said 
patent  No.  1,090,992  are  for  subject-matter  not  contained  in 
nor  set  forth  in  the  application  for  patent  as  originally  filed 
but  were  made  on  behalf  of  said  Kiich  without  supplemental 
or  other  oath,  upon  matter  injected  improperly  into  the 
application  and  unwarranted  by  the  original  disclosures  in 
the  application. 


No.  1070. 

Amended  Answer. 

[Caption.] 

The  joint  and  several  answers  of  the  Carper  Automatic 
Bottling  Machine  Co.,  of  Baltimore  City,  and  Albert  A. 
Carper,  to  the  bill  of  complaint  herein,  defendants : 

1.  Admit  all  the  allegations  of  paragraphs  1  to  4,  inclusive, 
save  that  they  deny  that  any  unlawful  acts  have  been  com- 
mitted by  them  within  the  district  of  Maryland  or  elsewhere. 

2.  Have  no  knowledge  respecting  the  allegations  made  in 
paragraph  5. 

3.  Deny  that  they  have  either  jointly  or  severally  infringed 
upon  the  letters  patents  specified  in  paragraph  6  of  the  bill  of 
complaint,  or  the  particular  claims  set  forth  in  said  paragraph 
as  amended,  or  that  either(8)  jointlv  or  severally  they  have 
made  or  caused  to  be  made,  used  or  caused  to  b^  used,  sold 
or  caused  to  be  sold,  within  the  district  of  Maryland  or  else- 
where within  the  United  States,  any  tnachine  embodying  the 
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invention  or  inventions  set  forth  in  the  claims,  stated  in  said 
paragraph  6  as  amended  of  patents  1,102,984  and  1.120,596, 
or  that  they  intend  so  to  do,  or  that  they  have  derived  any 
unlawful  gains  and  profits  from  such  infringement,  or  that 
they  have  unlawfully  caused  the  plaintiff  any  damage. 

4.  Deny  the  allegation  of  paragraph  7,  and  say  that  Albert 
A.  Carper  is  the  treasurer  and  general  manager  of  the  Carper 
Automatic  Bottling  Machine  Co.,  of  Baltimore  City,  and  not 
the  president  thereof,  and  is  not  the  principal  stockholder, 
and  that  said  corporation  last  named  was  not  organized  with 
a  nominal  capital  for  the  purpose  of  carrying  on  infringement, 
but  that  the  capital  of  the  company  is  sufficient  to  enable  it  to 
carry  on  its  work,  and  that  the  corporation  and  the  party 
Carper  are  both  solvent  and  have  no  outstanding  debts  save 
for  current  purchases. 

5.  Deny  that  the  acts  complained  of  are  conducted  both 
jointly  and  severally  by  the  defendants,  but  all  of  such  acts 
are  the  acts  of  the  Carper  Automatic  Bottling  Machine  Co., 
a  solvent  corporation. 

6.  Aver  that  during  the  pendency  in  the  United  States 
patent  office  of  the  applications  upon  which  the  patents  in  suit 
issued,  the  patentees  so  limited  the  claims  of  the  patents,  in 
order  to  obtain  favorable  consideration  of  the  same,  that  they 
can  not  now  ask  for,  or  obtain,  an  interpretation  of  these 
claims  which  will  bring  the  machine  complained  of  within  the 
scope  thereof. 

7.  Aver  that  the  applications  for  patents,  upon  which 
issued  the  patents  in  suit,  were  filed  at  the  direction  and  at 
the  expense  of  the  plaintiff,  and  the  plaintiff  controlled  the 
proceedings  in  the  patent  office  leading  to  the  issuance  of  these 
patents,  and  in  view  of  the  state  of  the  art  in  this  country 
well  known  to  the  plaintiff  when  it  had  such  applications  filed 
and  prosecuted,  the  plaintiff  can  not  now  obtain  an  interpreta- 
tion of  the  claims  of  the  patent  which  will  bring  defendants' 
machine  within  the  scope  thereof. 
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8.  Aver  that  in  view  of  the  prior  art  at  and  before  the  date 
of  the  invention  specified  in  claims  22,  28,  29,  37,  38,  39,  42 
and  57  of  patent  1,012,984,  said  recited  claims  can  not  be 
given  an  interpretation  which  will  bring  defendants'  machine 
within  the  scope  thereof. 

9.  Aver  that  in  view  of  the  prior  art  at  and  before  the 
invention  defined  in  claims  1,  6,  9  and  10  and  24  of  patent 
1,120,596,  said  claims  can  not  be  so  interpreted  as  to  bring 
defendants'  machine  within  the  purview  thereof. 

10.  Aver  that  in  view  of  the  patents,  publications  and 
knowledge  hereinafter  specifically  referred  to,  the  claims  in 
suit  must  be  so  restricted  as  to  exclude  defendants'  machine 
from  the  purview  thereof. 

Such  prior  patents,  publications  and  prior  knowledge  are 
as  follows :(1) 

Patent  211,413,  MacDonell,  Jan.  14,  1879; 
Patent  228,625,  Oilman  &  Spencer,  June  8,  1880; 
Patent  473,776,  Painter,  April  26,  1892; 
Patent  608,158,  Painter,  July  26,  1898; 
Patent  643,915.  Shields.  Feb.  20,  1900; 
Patent  673,569,  Van  Horn,  May  7,  1901 ; 
Patent  703.870.  Weed,  July  1,  1902; 
Patent  709,413,  Langan,  Sept.  16,  1902; 
Patent  712,832.  Moore.  Nov.  4,  1902; 
Patent  882,849,  Strebel,  March  24,  1908; 
Patent  944,352,  Allwardt.  Dec.  28,  1909; 
Patent  951,736.  Litty,  March  8,  1910; 
Br.  Patent     22,408,  Bratby,  of  1902 ; 
Br.  Patent     27,403,  Blaxter,  et  al,  of  1903; 
Br.  Patent       7,149,  Blaxter.  et  al,  of  1904: 
Br.  Patent     12,019,  The  Crown  Cork  Co..  Ltd.  of  1904; 
Br.  Patent       2,071,  CuflF,  ct  ano.,  of  1905: 
Br.  Patent     26,020,  Smillie,  et  ano.,  of  1905; 
Ger.  Patent  180,240,  The  Crown  Cork  Co.,  Ltd.,  June  2, 
1904. 
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The  "Nutcracker  Head"  or  Class  "B"  machine  marketed 
by  the  plaintiff  and  known  to  and  used  by  jCharles  E.  Lamb- 
din,  a  resident  of  Baltimore  county,  in  the  state  of  Maryland, 
and  Albert  A.  Carper,  a  resident  of  Baltimore  city,  in  the 
state  of  Maryland,  whose  knowledge  and  use  of  the  last 
named  machine  occurred  in  Baltimore  city  in  the  state  of 
Maryland  more  than  two  years  prior  to  the  date  of  filing 
of  the  earlier  of  the  two  patents  in  suit. 

A  machine  marketed  by  the  Crown  Cork  Company, 
Limited,  in  Great  Britain,  which  machine  was  obtained  by 
the  plaintiff,  and  set  up  in  a  laboratory  in  its  plant  at 
Baltimore,  Maryland,  prior  to  the  invention  disclosed  in  the 
earlier  of  the  two  patents  in  suit. 

A  machine  known  as  the  Shields  automatic  soda  machine 
known  to  the  plaintiff  and  known  to  and  used  by  Patrick 
W.  Shields,  of  Braddock,  Pennsylvania,  at  Braddock,  Penn- 
sylvania, before  the  date  of  the  earlier  of  the  two  patents  in 
suit,  and  of  the  invention  therein  disclosed. 

11.  Answering  severally,  the  Carper  Automatic  Bottling 
Machine  Co.,  of  Baltimore  City,  avers  that  Albert  A.  Carper 
named  in  the  bill  of  complaint  was  not  the  original,  first  and 
true  inventor  of  the  whole  or  any  substantial  part  of  the 
things  described  in  the  claims  alleged  to  be  infringed  in  the 
patents  in  suit,  but  that  the  same  are  all  substantial  parts 
thereof,  were  old  in  the  art,  and  were  commonly  known  to 
the  public  and  made,  sold  and  used  in  the  United  States  long 
prior  to  the  respective  inventions  of  the  said  Carper,  and  were 
also  so  known  and  used  more  than  two  years  prior  to  his 
respective  applications  for  patents,  and  were  so  known  to  and 
used  by  the  following  named  persons  at  the  following  named 
places : 

The  Crown  Cork  and  Seal  Co.,  of  Baltimore  City,  at  Balti- 
more, Maryland: 

Albert  A,  Carper,  at  Baltimore,  Maryland; 
Charles  E.  Lamblin,  of  Baltimore,  Maryland; 
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Patrick  W.  Shields,  Braddock,  Pennsylvania; 
Jacob  K.  Weed,  Philadelphia,  Pennsylvania; 
Louis  Strebel,  New  York  City; 
Henry  A.  Allwardt,  Detroit,  Michigan ; 
Lucas  Litty,  Baton  Rouge,  Louisiana; 

and  by  others  whose  names  and  addresses  are  not  now  known, 
but  as  soon  as  ascertained  defendant,  The  Carper  Automatic 
Bottling  Machine  Co.,  will  ask  leave  to  add  to  this  answer  by 
amendment. 

12.  Answering  severally,  the  Carper  Automatic  Bottling 
Machine  Co.  denies  that  Albert  A.  Carper  was  the  true,  orig- 
inal and  first  inventor  of  the  whole  or  any  substantial  part  of 
the  things  described  in  the  patents  in  suit  recited  in  the  claims 
thereof,  of  which  infringement  is  charged,  and  avers  that  all 
of  such  material  and  substantial  parts  of  the  devices  so 
claimed  were  anterior  to  the  alleged  inventions  by  Carper,  and 
more  than  two  years  prior  to  his  respective  application  for 
patent,  described  and  fully  disclosed  in  the  patents  or  publica- 
tions recited  in  paragraph  10  hereof. 

Wherefore,  these  defendants,  having  fully  answered  to  the 
bill  of  complaint,  deny  that  the  plaintiff  is  entitled  to  the  relief 
demanded,  or  any  part  thereof,  and  pray  to  be  hence  dismissed 
with  their  reasonable  charges  in  this  behalf  most  wrongfully 
sustained. 

Carper  Automatic  Bottling  Machine  Co., 

By  Henry  L.  Brack,  President. 
Albert  A.  Carper. 

William  P.  Hall, 
Edward  N.  Rich, 
Solicitors. 

(1)  See  Coulston  v.  Franke  Steel  Range  Co.,  221  Fed.  669,  laying 
down  the  rule  that  under  Equity  Rule  30  the  answer  should  specify 
the  particular  patent  or  patents  relied  upon. 
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No.  1071. 

A£Eidavit  to  Support  Amendment  to  Answer  with 

Complainant's  Consent. 

[Caption  and  venue.] 

S.  W.  B.,  having  been  duly  sworn,  deposes  and  says  as 
follows : 

I  am  attorney  for  the  town  of  Falmouth,  in  the  state  of 
Massachusetts,  in  the  suit  against  said  town  brought  by  E.  T., 
and  now  pending  in  the  United  States  district  court  for  the 
district  of  Maine  (Equity  No.  731). 

The  facts  which  form  the  basis  of  the  accompanying  amend- 
ments to  the  answer  have  only  recently  come  to  my  knowl- 
edge and  are  material  to  the  defense  of  the  case. 

The  facts  covered  by  the  first  of  said  amendments  first 
came  to  my  attention  through  a  communication  from  W.  W., 

of ,  and  were  verified  by  me  on ,  by  consulting  the 

publication  referred  to  in  Boston. 

The  facts  covered  by  the  second  amendment  first  came  to 
my  knowledge  through  a  communication  published  in  the 
August.  1915,  number  of  "The  Concrete  Age,"  a  monthly 
journal  published  in  Detroit,  Michigan. 

S.  W.  B. 

[Ackn  oivledgm  ent.] 
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SPECIAL  ALLEGATIONS  IN  ANSWERS. 

The  following  allegations  may  be  inserted  in  the  answer 
when  it  is  desired  to  set  up  any  of  the  following  defenses : 


Ho.  1072. 

Denying  Assignee's  Right  to  Sue. 

[Here  the  patentee  and  plaintiff  are  not  the  same,  and  S,  T,, 
the  actual  patentee,  should  be  inserted,  and  insert  the  folloiv- 
ing  as  third:] 

He  is  not  sufficiently  informed  whether  the  said  S.  T.,  by 
an  instrument  in  writing,  assigned  to  the  plaintiff  all  his 
right,  title,  and  interest  in,  or  any  exclusive  rights  in,  said 
invention  or  said  patent;  or  whether  said  written  assignment 
includes  the  right  to  sue  for  and  collect  damages  for  the 
unauthorized  use  of  said  alleged  invention,  or  whether  said 
instrument  was  duly  recorded  in  the  patent  office  of  the 
United  States,  and  leaves  the  plaintiff  to  make  such  proof 
thereof  as  he  may. 


Ho.  1073. 

Alleging  Imperfect  Specification.  (1) 

He  is  informed,  and  believes  it  to  be  true,  that  for  the  pur- 
pose of  deceiving  the  public,  the  description  and  specification 
of  the  said  invention  and  discovery  filed  by  A.  B.,  the  pat- 
entee thereof,  in  the  patent  office  of  the  United  States,  was 
made  to  contain  less  than  the  whole  truth  relative  to  his  said 
invention  and  discovery  [or,  more  than  is  necessary  to  pro- 
duce the  desired  effect]  in  this,  that  [set  forth  the  particulars] . 

(1)  R.  S.,  Sec.  4920,  first  clause. 
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No.  1074. 

Alleging  Defective  Specification. 

He  is  informed,  and  believes  it  to  be  true,  that  the  descrip- 
tion of  the  alleged  invention,  as  set  forth  in  the  specification 
annexed  to  said  letters  patent  sued  on,  is  incomplete  and 
ambiguous,  and  the  said  specification  does  not  show  the 
method  of  making  and  using  the  said  alleged  patented  in- 
vention in  such  full,  clear,  and  exact  terms  as  to  enable  any 
person  skilled  in  the  art  or  science  to  which  it  appertains  to 
make  and  use  the  same. 


Ho.  1075. 

Denying  Utility. 

He  denies  that  the  said  invention  so  patented  to  the  said 
A.  B.  is  of  great,  or  any,  utility  and  value,  or  that  the  same 
has  been  introduced  into  public  use,  or  that  the  public  gen- 
erally, or  any  portion  thereof,  have  acquiesced  in  and  acknowl- 
edged the  plaintiff's  exclusive  right  to  the  same,  or  any  por- 
tion thereof. 


Ho.  1076. 

Allegation  in  Answer  of  Inoperativeness  and  Inutility. 

That  the  disclosures  of  the  said  Fleming  patent  are  inop- 
erative, and  lacking  in  practical  utility,  particularly  in  respect 
to  the  subject-matter  alleged  to  be  monopolized. 


Ho.  1077. 

Denying  Prior  Adjudication. 

He  is  not  informed,  save  by  said  bill  of  complaint  (and 
affidavits  filed  in  this  suit),  whether  or  not  the  said  A.  B. 
instituted  and  prosecuted  in  the  district  court  of  the  United 

States  for  the  district  of  against  L.  W.,  or  that 

judgment  of  the  court  was  pronounced,  or  that  a  decree  was 
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entered  therein  affirming  tlie  validity  of  saicl  letters  patent 
sued  on,  oi  a  perpetual  injunction  granted  and  issued  against 
the  said  L.  W.,  and  he  therefore  denies  the  same:  but  this 
defendant  says  that  he  is  informed  and  believes  that  a  cer- 
tain suit  was  brought  by  the  said  A.  B.  against  one  L.  W.  in 

the  district  of  .  and  that  an  answer  was  filed  in 

the  said  suit,  and  that  the  said  case  was  determined  without 
a  trial  on  the  merits  of  the  said  controversv,  and  denies  that 
the  decree  in  the  said  case  in  anv  wav  affected  or  concerned 
any  device  or  machine  similar  to  devices  and  machines  made, 
used  or  sold  by  the  defendant  herein. 


Ho.  1078. 

Alleging  Limitation  of  Claims  of  Patent  by  Proceedings  in 

Patent  Office. 

He  is  informed  and  believes  that,  while  the  application  for 
the  said  letters  patent  in  said  bill  mentioned  was  pending 
in  the  patent  office  of  the  United  States,  the  applicant  for 
the  patent,  the  said  A.  B.,  so  limited  and  confined  the  claims 
of  the  said  application  under  the  requirements  of  the  com- 
missioner of  patents  that  he  can  not  now  seek-  for  or  obtain 
a  construction  for  such  claims  sufficiently  broad  to  cover  the 
construction  used  by  this  defendant. 


Ho.  1079. 

Denying  Grant  of  Licenses  and  Public  Acquiescence. 

He  denies,  upon  information  and  belief,  that  the  alleged 
rights  of  plaintiff  under  said  letters  patent  sued  o»i  have  been 
acquiesced  in,  and  denies  that  the  plaintiff  has  granted  licenses 
under  said  letters  patent  or  has  applied  the  said  alleged  inven- 
tion to  practical  use  extensively  or  otherwise,  or  has  expended 
large  sums  of  money  in  and  about  said  invention. 
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Ho.  1080. 

Denying  Plaintiff's  Title. 

He  denies,  upon  information  and  belief,  that  plaintiff  has 
such  title  in  said  letters  patent  as  to  enable  him  to  maintain 
this  suit. 


Ho.  1081. 

Alleging  Abandonment. 

He  says,  upon  information  and  belief,  that  the  alleged 
invention  had  been  abandoned  to  the  public  prior  to  A.  B.'s 
application  for  a  patent  therefor. 


No.  1082. 

Alleging  Invention  by  Another  Person.  (1) 

He  says,  upon  information  and  belief,  that  prior  to  the 
alleged  invention  of  A.  B.,  and  prior  to  his  filing  an  applica- 
tion for  a  patent  in  the  patent  office  of  the  United  States,  that 

one  S.  H.  exhibited  the  said  invention  to  A.  B.,  of ,  and 

said  A.  B.,  seeking  surreptitiously  to  appropriate  the  aforesaid 
invention,  or  so  much  thereof  as  is  embraced  in  the  claims  of 
the  patent  sued  on,  unjustly  and  unlawfully  filed  in  the 
patent  office  of  the  United  States  an  application  therefor, 
wherein  he  falsely  alleged  himself  to  be  the  inventor  thereof, 
and  thereafter  he  surreptitiously  and  unjustly  obtained  the 
patent  sued  on  for  that  which  was  in  fact  invented  by  S.  H., 
who  was  using  reasonable  diligence  in  adapting  and  perfect- 
ing his  said  invention. 

(1)  R.  S.,  Sec.  4920,  second  clause. 


No.  1083. 

Alleging  Limitation  of  Duration  of  Patent  by  a  Prior 

Foreign  Patent.  (1) 

He  says,  upon  information  and  belief,  that  before  the  date 
of  the  patent  sued  on,  viz.,  the day  of ,  1889,  letters 
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patent  of  the  Kingdom  of  Italy  were  granted  to  the  said 

A.  B.  for  the  term  of  three  years  from  the day  of , 

1887,  for  the  same  alleged  invention  ais  that  set  forth  in  the 

patent  sued  on,  which  said  Italian  patent  expired  on  the 

day  of ,  1890,  and  that  the  life  of  the  said  letters  patent 

sued  on  terminated  with  the  expiration  of  said  Italian  patent 

<1)  R.  S.,  Sec.  4887,  as  amended  in  32  Stat.  L.  1225,  construed  in 
Cameron  Septic  Tank  Co.  v.  Knoxville,  227  U.  S.  39,  57  U.  S.  (L.  Ed.) 
407;  Bisseil  v.  Fottinger,  42  App.  Cas.  D.  C.  597;  Acme  Acetylene 
Appliance  Co.  v.  Commercial  Acetylene  Co.,  192  Fed.  321,  112  C. 
C.  A.  573. 


Ho.  1084. 

Counterclaim  in  Answer  in  Patent  Infringement  Suit. 

Second, 

As  a  separate  and  distinct  defense,  and  by  way  of  set-ofF 
or  counterclaim,  ( 1 )  in  respect  of  matters  arising  out  of  the 
transaction  which  is  the  subject-matter  of  this  suit  and  which 
might  be  the  subjects  of  independent  suits  in  equity  against 
the  plaintiff,  the  defendant  company  avers: 

1.  That  the  detecting  instrument  or  so-called  detector,  em- 
ployed at  radio  receiving  stations  as  the  means  for  utilizing 
the  energy  transmitted  via  the  ether  and  received  by  such 
detector,  is  the  most  important  and  vital  single  element  of 
radio  communication  system,  the  efficiency  of  the  detector  at 
the  receiving  station  having  an  importance  as  great  as  that  of 
the  amount  of  power  used  at  the  distant  transmitter;  that  an 
efficient  detector  not  only  very  greatly  reduces  the  cost  of  the 
transmitting  machinery  and  power  otherwise  necessary  to 
communicate  over  a  given  range  or  distance,  but  also  very 
greatly  increases  the  range  of  signaling  from  a  transmitter  of 
given  power;  that  the  audion  detector  of  the  hertin  specified 
patents  owned  by  the  DeForest  Radio  Telephone  &  Telegraph 
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Company  is  far  more  efficient  than  any  other  known  detector, 
and  permits  effective  and  practical  communication  over  greater 
ranges  with  maximum  power  than  were  ever  possible  pre- 
viously, such  that  said  audion  has  for  the  first  time  in  the 
radio  art  made  it  practicable  to  maintain  commercial  and  re- 
liable communication  over  transatlantic  ranges;  and  on  infor- 
mation  and  belief,  that  the  plaintiff,  Marconi  Wireless  Tele- 
graph Company  of  America,  defendant  under  this  counter- 
claim, recently  finding  that  attempts  at  transatlantic  service 
made  by  it  could  not  be  effected  by  means  of  any  of  the  de- 
tectors employed  by  it,  or  by  the  instruments  disclosed  in  said 
Fleming  patent,  and  that  the  exigencies  of  its  ship-to-ship  and 
ship-to-shore  service  required  a  detector  much  more  efficient 
than  any  theretofore  used  by  it,  thereupon  sought  to  procure 
some  detector  with  which  such  attempted  transatlantic  serv- 
ice might  be  effected  reliably,  and  which  might  improve  its 
said  other  service  to  the  required  degree,  with  the  result  of 
finding  that  the  audion  detector  of  the  DeForest  Company's 
DeForest  patents  was  effective  for  such  purposes  on  account  of 
its  high  order  of  efficiency ;  wherefore  the  said  Marconi  Com- 
pany appropriated  and  used  the  same,  conducting  its  own 
manufacture  thereof. 

2.  On  information  and  belief,  that  said  Marconi  Company, 
without  license  or  permission  under  the  DeForest  audion 
patents,  and  in  violation  of  the  rights  of  said  DeForest  Com- 
pany under  the  same,  has,  since  the  thirtieth  day  of  October, 
1908,  and  prior  to  the  institution  of  this  suit,  unlawfully  and 
wrongfully  made,  used,  and  sold  or  leased,  within  the  southern 
district  of  New  York,  and  elsewhere  witliin  the  United  States, 
and  is  now  making,  using,  and  selling  or  leasing,  within  said 
district  and  elsewhere  within  the  United  States,  and  is  threat- 
ening to  continue  to  make,  use  and  sell  or  lease  therein, 
audions  and  apparatus  each  and  all  containing  the  inventions 
and  improvements  of  certain  various  patents  owned  by  said 
DeForest  Company,  party  hereto,  as  follows : 
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Original 
No.  of  Pat.        Filing  Date  Filing  Date        Date  of  Issue 

824.637  Jan.   18.1906  June  26,1906 

836,070  May  19.  1906  Jan.  18,  1906  Nov.  13.  1906 

837,901  Feb.  14,1906  Dec.  4.1906 

841.386  Aug.  27. 1906  Jan.  15.1907 

841.387  Oct.  25,1906  . . .' Jan.  15.1907 

867.876  Apr.    4,  1906  Feb.   2,  1905  Oct.  8. 1907 

867.877  June  12,  1907  Feb.    2, 1905  Oct.  8. 1907 

867.878  June  12.  1907  Feb.   2, 1905  Oct.  8. 1907 

879.532  Jan.   29.  1907       Feb.  18.  1908 

979,275  Feb.     2.  1905       Dec.  20. 1910 

3.  That  Lee  DeForest,  on  the  dates,  as  filing  dates,  first  set 
beside  the  respective  patents  in  paragraph  3  of  this  counter- 
claim, being  then  the  first,  sole,  true  and  original  inventor  of 
certain  new  and  useful  improvements  in  audions  and  audion 
apparatus,  within  the  meaning  of  the  statutes  of  the  United 
States  then  in  force,  and  being  then  entitled  to  letters  patent 
of  the  United  States  for  such  inventions  and  improvements 
under  the  provisions  of  said  statutes,  duly  made  and  filed 
applications  in  writing  with  the  commissioner  of  patents  of 
the  United  States  for  said  respective  letters  patent  for  said 
inventions  and  improvernents ;  and  that  on  the  dates,  as  issue 
dates,  above  set  beside  the  respective  patents,  all  the  provi- 
sions and  requirements  of  the  statutes  of  the  United  States  in 
such  cases  made  and  provided  and  th*n  in  force  having  been 
duly  complied  with,  the  letters  patent  numbered  as  so  speci- 
fied, were  duly  issued  on  said  applications  for  patents  to  par- 
ties as  follows:  to  Lee  DeForest,  Nos.  824,637,  836,070,  837,- 
901,  841,386  and  841,387;  to  George  K.  Woodworth,  of  Bos- 
ton, Mass.,  Nos.  867,876,  867,877  and  867,878;  and  to  De- 
Forest  Radio  Telephone  Company,  a  corporation  of  New 
York,  Nos.  879,532  and  979,275;  the  issue  of  such  patents  to 
said  Woodworth  and  said  DeForest  Radio  Telephone  Com- 
pany being  pursuant  to  certain  instruments  in  writing  duly 
executed  by  the  applicant  Lee  DeForest  and  delivered  on  the 
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dates  specified  therein  and  duly  recorded  according  to  law  in 
the  United  States  patent  office  on  the  dates  marked  thereon, 
whereby  the  said  Lee  DeForest,  being  then  the  owner  of  all 
the  right,  title  and  interest  in,  to  and  under  said  applications 
for  patents  and  the  said  inventions  and  improvements  or  dis- 
coveries thereof,  duly  assigned,  transferred  and  set  over  unto 
said  Woodworth  and  said  DeForest  Radio  Telephone  Com- 
pany, respectively,  their  heirs,  successors  and  assigns,  all  the 
right,  title  and  interest  in,  to  and  under  the  said  respective 
applications  and  the  said  respective  inventions  and  improve- 
ments or  discoveries,  and  in,  to  and  under  all  letters  patent  of 
the  United  States  to  be  obtained  therefor  or  granted  thereon, 
arid,  said  respective  enumerated  letters  patent ;  and  wherein  he, 
said  Lee  DeForest,  authorized  and  requested  the  commis- 
sioner of  patents  to  issue  said  letters  patent  to  said  respective 
assignees,  their  heirs,  successors  and  assigns,  as  his  assignees ; 
and  that  by  the  issue  of  said  patents  to  said  DeForest,  Wood- 
worth  and  DeForest  Radio  Telephone  Company  respectively, 
there  was  granted  to  the  said  parties,  their  heirs,  successors 
and  assigns,  the  exclusive  right  to  make,  use  and  vend  the 
inventions  set  forth,  described  and  claimed  in  said  patents,  for 
the  respective  terms  of  seventeen  years  from  the  respective 
issue  dates  of  the  same,  throughout  the  United  States  and  ter- 
ritories thereof.  Patent  office  copies  of  said  patents  are  hereto 
annexed  and  made  a  part  of  this  answer  and  counterclaim, 
and  the  DeForest  Company  asks  that  the  said  patents  and 
said  assignments  may  be  deemed  and  taken  as  a  part  of  this 
counterclaim,  and  asks  leave  to  refer  to  the  originals  of  the 
same  or  duly  authenticated  copies  thereof,  now  in  its  posses- 
sion or  ready  in  court  to  be  produced. 

4.  That  the  word  "audion"  was  coined  from  words  mean- 
ing to  **hear  the  ions,"  (referring  to  the  electrical  ionic  action 
believed  to  occur  in  the  space  between  the  effective  electrodes 
of  this  radio  detector,  and  referring  also  to  the  ultimate  result 
of  intelligible  sounds  which  are  heard  in  the  telephone  re- 
ceiver) and  that  this  word  so  coined  was  first  applied  to  the 
instrument  first  invented  by,  and  patented  to  Lee  DeForest  as 
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above;  and  that  the  inventions  of  each  and  all  said  DeForest 
audion  patents,  enumerated  in  paragraph  3  of  this  counter- 
claim, are  capable  of  use,  and  are  used  by  the  DeForest  and 
Marconi  companies,  in  a  single  unitary  structure,  audion  or 
audion  apparatus;  and  that  the  instrument  itself,  being,  as 
aforesaid,  the  most  efficient  known  radio  detector,  has  become 
known  throughout  the  world  in  the  commercial  art  of  radio 
telegraphy  and  telephony  as  the  "audion"  detector  or 
"audion,"  and  under  said  name  as  the  sole  and  exclusive 
invention  of  said  Lee  DeForest. 

5.  That  since  the  grant  of  said  DeForest  audion  patents 
the  said  grantees,  and  their  grantees,  have  duly  executed  and 
delivered  certain  instruments  in  writing  which  have  been 
recorded  duly  in  tlie  United  States  patent  office,  whereby  and 
by  virtue  of  certain  mean  assignments  also  duly  executed  and 
delivered,  and  recorded  in  the  United  States  patent  office,  all 
the  right,  title  and  interest  in  said  patents  and  the  inventions 
thereof,  became  vested  in  the  party  hereto,  DeForest  Radio 
Telephone  &  Telegraph  Company  under  the  name  Radio 
Telephone  and  Telegraph  Company,  the-  present  name  having 
been  duly  and  lawfully  adopted  since  said  transfer  of  title; 
and  that  said  company  was  at  the  time  or  times  of  the  in- 
fringement by  the  Marconi  Company  herein  complained  of 
and  now  (except  as  to  patent  No.  824,637)  is,  the  sole  and 
exclusive  owner  of  said  DeForest  audion  patents,  and  of  all 
the  rights  and  privileges  granted  thereby.  And  the  defendant 
company  asks  that  the  said  assignments  may  be  deemed  and 
taken  as  a  part  of  this  counterclaim,  and  asks  leave  to  refer 
to  the  originals  of  the  same  or  duly  authenticated  copies  there- 
of, now  in  its  possession  or  ready  in  court  to  be  produced. 

6.  That  until  the  stated  infringement  by  the  Marconi  Com- 
pany, the  validity  of  the  above-specified  DeForest  audion 
patents  had  been  admitted,  recognized  and  acquiesced  in 
throughout  their  jurisdiction  by  the  public,  and  particularly 
by  all  practicing  the  art  of  radio  telegraphy  and  telephony, 
and  that  various  parties  had  requested  and  received  licenses 
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under  said  patents,  and  paid  large  sums  of  money  therefor  to 
the  successive  owners  of  said  patents,  inckiding  the  DeForest 
Company,  the  party  hereto:  and  that  said  patents  have  con- 
stituted and  do  constitute  a  large  and  important  proportion  of 
the  property  and  assets  of  the  said  company,  with  which  it 
was  organized  to  do  business,  and  that  it  has  derived  and  has 
expected  and  relied  on  continuing  to  derive  large  and  profit- 
able returns  from  license  fees  under  said  audion  patents,  in 
addition  to  the  profits  from  its  own  business  conducted  under 
said  patents. 

7.  That  the  public  and  said  Marconi  Company  have  known 
for  a  long  term  of  years  of  the  operations  under  said  De- 
Forest  audion  patents;  on  information  and  belief,  said  Mar- 
coni Company  has  never  brought  any  action  against  any  one 
under  the  Fleming  patent  or  especially  against  any  of  the 
various  makers,  users  and  venders  of  the  audions,  authorized 
under  said  DeForest  patents,  until  said  Marconi  Company 
found  it  to  be  essential  to  employ  the  audion  in  its  own  com- 
mercial service ;  that  the  audions  now  being  made  by  or  for  it 
and  used  by  it  in  its  service  are  close  and  accurate  copies  of 
those  made  and  used  for  many  years  under  said  DeForest 
audion  patents,  and  now  made  and  used  by  said  DeForest 
Company  under  said  patents,  and  are  substantially  exact  copies 
of  the  disclosures  of  said  patents;  and  that  shortly  after  the 
initiation  by  the  Marconi  Company  of  its  said  infringement  of 
said  audion  patents,  and  before  signalizing  its  extended  in- 
fringement thereof  by  filing  this  suit  on  the  Fleming  patent, 
it  brought  other  litigation  against  the  DeForest  Company,  the 
party  hereto,  on  certain  Marconi  and  Lodge  patents,  followed 
within  a  few  days  by  the  present  suit  on  the  Fleming  patent, 
all  of  which  (connected  with  the  fact  that  about  the  same 
time  as  the  filing  of  these  suits  against  said  DeForest  Com- 
pany, the  Marconi  Company  entered  into  a  patent  agreement 
with  a  competitor  of  both  said  companies,  to-wit.  National 
Electric  Signaling  Company,  which  agreement  tends  to  mon- 
opolize the  radio  telegraph  business  of  this  country),  has  the 
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effect  of  making  it  especially  difficult  and  expensive  for  said 
DeForest  Company  to  maintain  its  rights  under  its  said  De- 
Forest  audion  patents  and  to  continue  to  enjoy  the  freedom 
to  make,  use  and  sell  audions  which  it  and  those  claiming 
under  said  audion  patents  have  enjoyed  for  many  years,  in 
connection  with  the  freedom,  without  objection  from  said 
Marconi  Company  in  respect  of  the  patents  sued  on  in  such 
other  litigation  against  said  DeForest  Company  to  furnish 
audions  as  parts  of  complete  radio  telegraph  installations. 

8.  That  since  the  dates  of  grant  of  said  several  DeForest 
patents  for  audion  and  improvements  thereof,  said  DeForest 
Company,  party  hereto,  has  marked  or  caused  to  be  marked 
on  the  audions  made,  sold  and  used  by  it,  or  under  its  author- 
ity, the  word  "Patented,"  together  with  the  day  and  year  on 
which  said  patents,  respectively,  were  granted. 

9.  On  information  and  belief,  that  any  continued  infring- 
ing use  of  the  DeForest  audion  and  violation  of  the  said 
patents  therefor,  by  said  Marconi  Company,  will  be  of  such 
incalculable  benefit  to  the  Marconi  Company  at  a  time  when 
said  DeForest  Company  is  handicapped  in  its  commercial 
operations  by  the  pendency  of  said  other  litigation  ar^ainst  it 
on  the  Lodge  and  Marconi  patents,  and  such  continued  viola- 
tion of  the  DeForest  audion  patents  will  be  of  such  corres- 
ponding injury  to  the  DeForest  Company,  in  respect  of  the 
maintenance  of  its  rights  under  its  said  patents,  all  such  as  to 
be  immeasurable  by  any  liquidation  of  damages,  that  a  final 
decree  for  a  perpetual  injunction  and  accounting,  without  a 
preliminary  injunction  first  and  immediately  had,  will  not 
afford  said  DeForest  Company  a  complete  or  adequate  remedy 
or  protect  its  said  exclusive  rights  and  privileges. 

10.  On  information  and  belief,  that  said  Marconi  Company 
has  derived  and  received  and  will  derive  and  receive  from  the 
aforesaid  infringement,  certain  gains,  profits  and  advantages, 
but  to  what  amount  the  defendant  corporation  is  ignorant  and 
can  not  set  forth;  that  the  DeForest  Company,  by  reason  of 
the  aforesaid  infringement,  has  been  and  will  be  deprived  and 
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prevented  from  receiving,  if  such  infringement  is  not  re- 
strained by  this  court,  all  the  gains  and  profits  to  which  it  is 
lawfully  entitled,  and  which  it  would  have  derived  and  re- 
ceived, and  would  now  be  deriving  and  receiving,  but  for  the 
aforesaid  infringement;  that  by  reason  of  the  aforesaid  in- 
fringement, the  DeForest  Company  has  been  irreparably 
injured,  and  has  sustained  damages  and  losses  thereby;  that 
the  aforesaid  infringement  has  had  the  effect  to,  and  does 
encourage  and  induce  others  to  venture  to  infringe  upon  said 
DeForest  audion  patents,  and  unless  the  aforesaid  infringe- 
ment is  immediately  restrained  by  an  order  and  writ  of  in- 
junction issuing  out  of  this  court,  further  and  irreparable 
injury,  loss  and  damage  will  be  caused  to  said  DeForest 
Company. 

11.  That  the  Marconi  Company,  prior  to  the  commence- 
ment of  this  suit,  was  notified  of  the  DeForest  Company's 
rights  in  said  several  DeForest  audion  patents,  and  of  its 
infringement  and  threatened  infringement  thereof,  and  warned 
to  cease  and  desist  from  such  infringement ;  but  that  the  Mar- 
coni Company  refused  to  desist,  and  is  now  threatening  to 
continue  said  infringement  in  violation  of  the  DeForest  Com- 
pany's rights  in  said  several  letters  patent,  to  the  great  and 
manifest  loss  and  injury  of  the  DeForest  Company. 

12  To  the  end,  therefore,  that  the  DeForest  Company  may 
have  the  affirmative  relief  to  which  it  is  entitled  in  the  prem- 
ises, in  addition  to  the  dismissal  of  the  amended  bill  of  com- 
plaint and  the  payment  of  its  proper  charges  most  wrongfully 
sustained-,  it  prays : 

(A)  That  the  Marconi  Wireless  Telegraph  Company  of 
America,  defendant  under  the  counterclaim,  and  each  of  its 
associates,  attorneys,  clerks,  servants,  agents,  workmen  and 
employes,  may  be  perpetually  enjoined  and  restrained  by  the 
decree  of  this  court  from  directly  or  indirectly  making  or 
causing  to  be  made,  using  or  causing  to  be  used,  leasing  or 
causing  to  be  leased,  selling  or  causing  to  be  sold,  advertising 
or  offering  for  sale,  use  or  lease,  or  causing  to  be  advertised 
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or  offered  for  sale,  use  or  lease,  agreeing  or  contracting  to  sell 
or  lease,  or  causing  to  be  agreed  or  contracted  for  sale  or 
lease,  supplying  or  causing  to  be  supplied,  installing  or  caus- 
ing to  be  installed,  or  threatening  to  make,  use,  lease,  sell, 
supply  or  install,  and  threatening  to  offer  or  contract  for  sale, 
lease  or  supply,  or  disposing  of  in  any  manner,  any  audions, 
detectors,  devices,  structures,  appliances,  instruments  or  wire- 
less telegraph  apparatus  embodying  or  employing  the  said 
invention  and  improvements  or  discoveries  of  each  or  any  of 
said  letters  patent  Nos.  824,637;  836,070;  837,901;  841,386; 
841,387;  867,876;  867,877;  867,878;  879,532;  or  979,275, 
and  from  infringing  upon  or  contributing  to  the  infringement 
of  each  or  any  of  said  letters  patent  in  any  way  whatsoever. 

(B)  That  a  provisional  or  preliminary  injunction  may 
issue  against  the  said  Marconi  Company,  to  the  same  tenor 
and  effect  as  hereinbefore  prayed  for  in  respect  to  said  per- 
petual injunction. 

(C)  That  the  said  Marconi  Wireless  Telegraph  Company 
of  America  may  be  decreed  to  account  for  and  pay  over  to  the 
DeForest  Radio  Telephone  &  Telegraph  Company  such  gains, 
profits  and  advantages  as  have  accrued  to  or  have  been  earned 
or  received  by  the  said  Marconi  Company  by  virtue  of  said 
infringement,  and  all  such  gains,  profits  and  advantages  as 
would  have  accrued  or  been  earned  by  said  DeForest  Com- 
pany but  for  the  said  infringement  by  the  said  Marconi  Com- 
pany, and  also  all  damages  the  DeForest  Company  has  sus- 
tained by  the  said  infringement  of  the  Marconi  Company, 
and  that  the  court  shall  assess  the  same  or  cause  them  to  be 
assessed  under  its  direction,  and  will  increase  the  same,  in  its 
discretion,  as  provided  by  law. 

(D)  That  the  said  Marconi  Wireless  Telegraph  Company 
of  America  may  be  decreed  herein  to  pay  the  costs,  charges 
and  disbursements  of  this  suit  and  of  each  and  all  the  actions 
or  trials  which  may  arise  out  of  this  counterclaim;  and  that 
the  DeForest  Radio  Telephone  &  Telegraph  Company  may 
have  such  other  and  further  relief  ias  the  premises  and  the 
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equity  of  the  case  may  require  and  as  to  the  court  may  seem 
just 

DeForest  Radio  Telephone  &  Telegraph  Co., 

By  F.  M.  Williamson. 

President. 
Philip  Farnsworth, 

Sohcitor  and  of  Counsel  for  DeForest  Radio 

Telephone  &  Telegraph  Company. 
[Verification.] 

(1)  See  Equity  Rule  30. 


No.  1085. 

Allegation  of  License  by  Defendant  in  Answer. 

This  defendant  avers  that  the  engine  starters  which  it  be- 
lieves are  the  ones  complained  of  herein  as  infringements, 
have  been  and  are  being  made  and  sold  by  it  under  and  in 
accordance  with  a  certain  license  agreement  entered  into  by 
it  on  January  10,  1914,  with  Vincent  Bendix  and  George  C. 
Brandenburg,  both  of  Chicago,  Illinois,  which  this  defendant 
is  ready  to  produce  in  court  and  a  true  copy  of  which  is 
attached  hereto  and  marked  "Exhibit  A,''  and  also  in  accord- 
ance with  a  sublicense  granted  to  this  defendant  on  July  9. 
1914,  by  Vincent  Bendix,  of  Chicago,  Illinois,  under  said 
letters  patent  No.  1,095,696,  under  which  said  Bendix  was  at 
that  time  licensed  by  this  complainant  to  make  and  sell  the 
starters  or  devices  complained  of  and  authorized  to  sublicense 
this  defendant  in  respect  thereto  as  hereinafter  specifically 
appears,  which  said  licenses  are  still  existing  and  in  full  force 
and  effect. 

X.  This  defendant  further  avers  that  subsequently,  on 
July  9,  1914,  said  Vincent  Bendix  and  this  complainant,  for 
valuable  considerations,  entered  into  a  certain  agreement 
whereby,  among  other  things,  this  complainant  did  grant  to 
said  Vincent  Bendix  a  license  under  said  letters  patent  No. 
1,095,696,  for  the  life  thereof  and  for  the  manufacture,  use 
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and  sale  of  starters  involving  a  screw  shaft,  which  license  was 
exclusive  as  against  all  parties  save  the  complainant  herein, 
and  did  also  grant  to  said  Vincent  Bendix  the  right  to  sub- 
license this  defendant  under  his  license  aforesaid. 

XI.  This  defendant  avers  that  on  July  9,  1914.  said  Vin- 
cent Bendix  and  this  complainant,  for  valuable  considerations, 
entered  into  an  agreement  in  writing  whereby,  among  other 
things,  this  complainant  did  grant  to  said  Vincent  Bendix  a 
license  under  said  letters  patent  No.  1,095,696  for  the  life 
thereof,  and  for  the  manufacture,  use  and  sale  of  starters 
involving  a  screw  shaft,  which  license  was  exclusive  as 
against  all  parties  save  the  complainant  herein,  and  did  also 
grant  to  said  Vincent  Bendix  the  right  to  sublicense  this  de- 
fendant under  his  license  aforesaid,  which  said  agreement  in 
writing  this  defendant  is  ready  to  produce  in  court  and  a 
true  copy  of  which  is  hereto  attached  and  marked  "Exhibit 
B." 

XII.  This  defendant  avers  that  on  July  9,  1914,  said  Vin- 
cent Bendix  and  this  complainant  entered  into  a  certain 
agreement  in  writing,  which  agreement  this  defendant  is 
ready  to  produce  in  court  and  a  true  copy  of  which  is  hereto 
attached  and  marked  "Exhibit  B,"  whereby,  among  other 
things,  this  complainant  did  agree  to  execute  and  deliver  to 
said  Vincent  Bendix  a  separate  formal  license  under  said  let- 
ters patent  No.  1,095,696  for  the  life  thereof  and  for  the 
manufacture,  use  and  sale  of  starters  involving  a  screw  shaft, 
which  license  was  exclusive  as  against  all  parties,  save  the 
complainant  herein,  and  which  agreement  did  grant  to  said 
Vincent  Bendix  the  right  to  sublicense  this  defendant. 

XIII.  This  defendant  avers  that  after  the  execution  and 
delivery  of  said  written  agreement  of  July  9,  1914,  said  Vin- 
cent Bendix  and  itself  have  complied  in  every  respect  with  all 
the  conditions  and  obligations  set  forth  in  said  agreement  of 
July  9,  1914,  and  all  the  conditions  and  obligations  of  said 
license,  and  in  particular  that  said  Bendix,  through  his  attor- 
ney, Drury  W.  Cooper,  at  New  York,  did  duly  tender  to  said 
complainant  herein  the  sum  of  $500  in  cash  as  the  royalty 
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provided  by  the  '^Fourth"  paragraph  of  said  written  agree- 
ment of  July  9,  1914,  for  the  first  year  thereof,  furnish  to 
said  complainant  the  wording  of  the  broadest  claim  allowed  in 
his  German  application,  and  warrant  that  it  has  been  allowed, 
and  also  inform  this  complainant  of  the  eflFective  filing  date  of 
said  German  application,  as  provided  for  in  the  "Eleventh" 
paragraph  of  said  written  agreement  of  July  9,  1914,  and  in 
addition  did  tender  to  this  complainant  an  exclusive  license 
duly  executed  by  him  under  each  of  his  foreign  patents  or 
applications  on  starting  apparatus  for  the  life  of  the  prospec- 
tive foreign  patent  or  applications,  as  provided  for  in  para- 
graph "Fifth"  of  said  written  agreement  of  July  9,  1914,  and 
did  also  submit  to  the  complainant  herein  a  form  of  license 
imder  said  letters  patent  No.  1,095,696  for  its  execuflon  in 
accordance  with  the  terms  of  said  agreement  of  July  9,  1914, 
that  said  Vincent  Bendix  and  this  defendant  have  since  the 
execution  and  delivery  of  said  written  agreement  on  July  9, 
1914,  marked  and  is  now  marking  the  goods  made  and  sold 
by  It  and  licensed  under  said  agreement  with  the  words  and 
figures  "Licensed  under  patent  No.  1,095,696,"  as  provided 
for  in  the  "Ninth"  paragraph  of  said  written  agreement,  but 
that  the  complainant  herein  did  decline  said  tenders  and  did 
also  decline  to  execute  a  formal  written  license  in  favor  of 
said  Vincent  Bendix  and  in  accordance  with  said  agreement 
of  July  9,  1914;  and  that  said  Vincent  Bendix  has  at  all  times 
kept  said  tenders  good  and  has  been  at  all  tirnies  and  now  is 
ready,  willing  and  able  to  pay  and  deliver  to  the  complainant 
said  sum  of  five  hundred  dollars  ($500)  in  cash,  said  word- 
ing of  claim,  guarantee  regarding  it  and  filing  date  in  writing 
and  said  exclusive  foreign  license,  of  all  of  which  the  com- 
plainant has  been  advised;  and  that  ever  since  July  9,  1914, 
this  defendant  has  been  and  is  now  ready,  willing  and  able  to 
give,  and  it  repeatedly  has  oflFered  to  give,  this  complainant 
upon  all  engine  starters  ordered  by  it  an  additional  discount 
of  five  per  cent,  off  from  the  best  price  named  to  any  other 
motor  and  lighting  company  and  to  give  this  complainant  the 
best  of  deliveries  and  prompt  service. 


SPECIAL    ALLEGATIONS    IN    ANSWERS.  1629 

XIV.  This  defendant  further  avers  that  said  Vincent  Ben- 
dix,  ever  since  the  agreement  made  between  him  and  the 
complainant  herein  on  July  9,  1914,  and  ever  since  the  execu- 
tion and  delivery  of  said  written  agreement  of  said  date,  has 
made  diligent  and  repeated  efforts  to  secure  the  United  States 
application  referred  to  in  paragraph  "Eighth"  of  said  written 
agreement,  which  application  was  and  is  an  application  filed 
May  25,  1912,  by  the  Remy  Electric  Company  of  Anderson, 
Indiana,  as  assignee  of  Franklin  P.  McDermott  and  William 
O.  Kennington  as  inventors,  Serial  No.  699,650;  that  the  said 
McDermott  and  Kennington  application  was,  on  or  about 
October  20,  1914,  involved  in  an  interference  with  said  letters 
patent  No.  1,095,696,  which  interference  was  declared  by  the 
patent  office  and  is  still  pending:  that  the  efforts  aforesaid  of 
the  said  Vincent  Bendix  were  unsuccessful  up  to  the  time  of 
said  declaration  of  interference  and  that  thereupon  be  offered 
to  defend  and  prosecute  said  interference  on  behalf  of  the 
complainant  herein  through  said  letters  patent  No.  1,095,696, 
under  and  in  accordance  with  paragraph  "Eighth'*  of  said 
written  agreement  of  July  9,  1914,  but  that  the  complainant 
herein  declined  to  accept  such  offer.  This  defendant  further 
avers  that  said  Vincent  Bendix  thereafter  continued  his  efforts 
to  secure  said  application  of  the  Remy  Company  and  that 
recently  and  after  the  bill  of  complaint  herein  was  filed,  the 
said  Vincent  Bendix  and  this  defendant  were  for  the  first 
time  able  to  acquire  said  application ;  that  thereupon  said  Vin- 
cent Bendix  and  this  defendant  submitted  and  tendered  to  the 
complainant  herein  said  application  for  the  purposes  of  the 
provisions  of  said  agreement  of  July  9,  1914,  and  in  par- 
ticular have  made  every  effort  to  settle  the  question  of  inter- 
ference between  said  application  and  said  letters  patent  No. 
1,095,696,  but  that  the  complainant  herein  has  ignored  such 
offer  and  has  refused  to  have  anything  to  do  with  said  appli- 
cation or  with  this  defendant  or  with  said  Vincent  Bendix  in 
respect  thereto. 

XV.  This  defendant  therefore  avers,  that  by  virtue  of 
said   agreement  of  July  9,    1914,   the   said   Vincent   Bendix 
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became  and  still  is  a  licensee  under  said  letters  patent  No. 
1,095,696  for  the  manufacture,  use  and  sale  of  starters  in- 
volving a  screw  shaft,  representing  the  type  and  character  of 
devices  manufactured  and  sold  by  this  defendant  and  com- 
plained of  as  an  infringement  herein,  and  that  by  virtue  of 
said  agreement  of  January  10,  1914,  and  said  license  of  July 
9,  1914,  to  this  defendant  from  said  Vincent  Bendix,  this 
defendant  was  and  still  is  the  exclusive  sublicensee  of  the  said 
Vincent  Bendix,  and  expressly  designated  such  licensee  by 
said  agreement  of  July  9,  1914,  and  that  therefore  this  de- 
fendant has  the  full  right  and  lawful  authority  from  the  com- 
plainant to  manufacture  and  sell  said  devices  which  are  com- 
plained of  as  infringements  herein. 

XVI.  This  defendant,  so  being  the  exclusive  sublicensee 
under  said  letters  patent  No.  1,095,696,  avers  that  it  is  en- 
tilled  to  the  execution  by  the  complainant  herein  of  a  written 
license  in  accordance  witli  the  terms  and  provisions  of  said 
agreement  of  July  9,  1914,  and  the  delivery  thereof  to  said 
Vincent  Bendix.  wherefore  this  defendant  prays  that  said 
agreement  of  July  9,  1914,  be  specifically  enforced  and  that 
to  this  end  an  order  be  made  by  this  court  directing  this  com- 
plainant to  execute  and  deliver  said  written  license  to  said 
Bendix,  this  defendant  herewith  formally  tendering  to  this 
complainant  on  behalf  of  said  Vincent  Bendix  said  sum  of 
five  hundred  dollars  ($500)  in  cash,  the  same  license  under 
said  foreign  patent  and  applications  of  said  Vincent  Bendix 
heretofore  tendered  to  this  complainant  on  November  4,  1914. 
and  also  the  McDermott  and  Kennin^^lon  application  hereto- 
fore recently  tendered  to  it. 


No.  1086. 

Allegation  of  Threatening  and  Menacing  Letters  Sent  Out 
to  Customers  of  Defendant  by  Plaintiff. 

This  defendant  also  avers  that  since  the  execution  and  de- 
livery of  said  agreement  of  July  9,  1914,  and  since  the  time 
that  it  became  a  sublicensee  under  said  letters  patent   No. 
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1,095,696  by  virtue  of  said  license  to  it  from  said  Bendix  on 
July  9,  1914,  the  complainant  herein  has  deliberately,  wilfully, 
wantonly  and  maliciously  and  in  disregard  and  defiance  of  the 
rights  of  said  Vincent  Bendix  as  such  licensee  and  of  the 
rights   of   this  defendant  as  such   sublicensee   and   with   the 
intent  and  purpose  and  with  the  result  of  annoying,  damag- 
ing and  injuring  said  Vincent  Bendix  and  said  George  G. 
Brandenburg,  and  this  defendant  in  their  business  of  manu- 
facturing and  selling  said  devices,  has  sent  or  caused  to  be 
sent  to  different  customers  of  this  defendant,  as  well  as  to 
prospective  customers,  notice  of  alleged  exclusive  rights  under 
said  letters  patent,  and  threatening  said  customers  with  suit 
for  infringement  under  said  letters  patent  if  they  bought  or 
continued  to  buy  the  devices  complained  of  from  this  defend- 
ant or  from  said  Brandenburg  or  said  Bendix,  with  the  pur- 
pose and  intent  of  intimidating  such  customers  and  of  causing 
them  to  cancel  orders  for  said  devices  heretofore  given  to  this 
defendant,  and  preventing   further  sales  of  said  devices  by 
this  defendant  to  said  customers;  that  said  notices  and  threats 
of  suit  have  been  sent  broadcast  to  the  trade,  both  by  the 
complainant    herein    and    its    attorneys,    Messrs.    Blair    and 
Nathan  of  New  York  City,  and  have  also  been  given  by  word 
of  mouth  by   the   officers   and   representatives   of   the   com- 
plainant herein:  that  this  sending  out  of  notices  and  intimidat- 
ing letters  has  only  recently  occurred  after  this  defendant  and 
said  Vincent  Bendix,  with  the  expenditure  of  much  time  and 
expense,  had  been  able  to  successfully  introduce  on  the  market 
the  devices  complained  of  herein  as  infringements  and  thereby 
to  build  up  an  extensive  and  prosperous  business,  such  work 
and  efforts  being  well  known  to  this  complainant  ever  since 
the  execution  and  delivery  of  said  agreement  of  July  9,  1914; 
that  tins  defendant  has  already  suffered  great  and  irreparable 
damage  and   injury  because  of  these  malicious,  unjust  and 
unwarranted  notices  and  threats  of  suits,  and  will  continue  to 
suffer  irreparable  damage  and  injury  in  its  business,  unless 
these  practices  by  the  complainant  be  enjoined  and  restrained 


1632  PATENTS    FOR   INVENTION. 

by  the  order  of  this  court  pending  the  final  determination  of 
this  suit  and  unless  this  complainant  be  also  restrained  by  the 
order  of  this  court  pending  the  final  determination  of  this 
suit  from  bringing  any  suit  under  said  letters  patent  No. 
1,095,696  against  any  customer  of  this  defendant  or  any  user 
of  its  devices  complained  of  as  any  infringement  or  against 
said  Vincent  Bendix.  Wherefore  this  defendant  prays  that 
such  restraining  order  be  issued  out  of  and  under  the  seal  of 
this  court,  enjoining  and  restraining  said  complainant,  its  at- 
torneys, servants  and  employes  from  either  directly  or  in- 
directly sending  out  notices  or  letters  of  the  character  above 
complained  of  and  from  publishing  any  notice  of  the  alleged 
infringement  by  reason  of  the  manufacture  and  sale  of.  the 
starting  apparatus  of  this  defendant,  and  also  from  bringing 
any  other  suit  under  said  letters  patent  No.  1,095,696  for  any 
such  alleged  infringement  pending  the  final  determination  of 
the  within  suit,  and  wherefore  also  this  defendant  prays  that 
the  complainant  be  decreed  to  pay  to  this  defendant  the  dam- 
ages sustained  by  it  (this  defendant)  by  reason  of  said  notices 
and  letters  of  the  complainant,  as  hereinbefore  complained  of, 
and  that  such  other  and  further  relief  be  granted  to  the  de- 
fendant as  to  this  court  may  seem  just  and  proper. 

All  of  which  matters  and  things  this  defendant  avers  that 
it  is  ready  and  willing  to  maintain  and  prove  as  this  honor- 
able court  shall  direct,  and  prays  to  be  hence  dismissed  with 
its  costs  in  this  behalf  sustained. 

Eclipse  Machine  Company, 

By  Edward  J.  Dunn, 
Rector,  Hibben,  Davis  &  Macauley,  President. 

Solicitors  for  Defendant, 
Office  and  P.  O.  Address, 

1958  McCormick  Bldg.,  Chicago,  Illinois. 
S.  E.  Hibben, 

Of  Counsel. 
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Ho.  1087. 

Allegation  of  Fraud  in  Plaintiff's  Reply.  (1) 

13.  On  July  9,  1914,  said  Bendix,  with  intent  to  deceive 
and  defraud  plaintiff,  and  with  intent  to  induce  plaintiff  to 
enter  into  the  pretended  agreement  of  said  date  annexed  as 
"Exhibit  B''  to  the  answer,  also  falsely  and  fraudulently  rep- 
resented to  plaintiff  that  he  had  seen  the  original  papers  in 
the  matter  of  a  certain  application  then  pending  in  the  office 
of  the  commission  of  patents,  of  the  United  States  of  Amer- 
ica, and  alleged  to  interfere  with  plaintiff's  patent  No.  1,095,- 
696,  and  referred  to  in  paragraph  "Eighth"  of  the  pretended 
agreement  annexed  as  "Exhibit  B"  to  defendant's  answer 
(this  said  application  being,  as  paragraph  XIV  of  the  an- 
swer alleged,  the  application  filed  May  25,  1912,  by  the  Remy 
Electric  Company  of  Anderson,  Indiana,  as  assignee  of 
Franklin  P.  McDermott  and  William  O.  Kennington,  as  in- 
ventors, Serial  No.  699,650)  ;  and  said  Bendix  with  intent  to 
deceive  and  defraud  said  plaintiff  and  with  intent  to  induce 
plaintiff  to  enter  into  the  pwetended  agreement  annexed  as 
"Exhibit  B"  to  the  answer,  falsely  and  fraudulently  repre- 
sented to  plaintiff  that  the  official  filing  date  of  the  said  appli- 
cation referred  to  in  paragraph  "Eighth"  of  "Exhibit  B" 
attached  to  the  answer  and  alleged  in  paragraph  XIV  of  the 
answer,  was  earlier  than  the  official  filing  date  of  the  applica- 
tion on. which  plaintiff's  patent  No.  1,095,696  was  granted. 

14.  That  in  its  said  negotiations  with  said  Bendix  the 
plaintiff  believed  said  representations  to  be  true,  but  that  the 
plaintiff  has  since  discovered  that  these  representations  were 
false,  and  were  known  to  said  Bendix  to  be  false  when  so 
made,  in  that  the  German  applications  of  said  Bendix  referred 
to  in  paragraph  "Eighth"  of  "Exhibit  B"  attached  to  defend- 
ant's answer,  or  the  broadest  to  them,  were  not  sufficiently 
broad  to  cover  in  the  German  Empire  under  the  patent  laws 
thereof  a  certain  invention  for  motor  starting  apparatus 
known  as  the  Rushmore  Starter,  and  the  exclusive  license  for 
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the  use  of  said  Bendix's  foreign  patents  provided  for  in  para- 
graph "Fifth''  of  "Exhibit  B"  attached  to  defendant's  answer 
would  not  free  plaintiff  from  the  competition  of  the  said  Rush- 
more  Starter  in  the  German  Empire,  and  in  that  as  plaintiff 
is  .informed  and  believes  said  Bendix  had  not  seen  the  original 
papers  in  the  matter  of  a  certain  application  on  July  9,  1914, 
pending'  in  the  office  of  the  commissioner  of  patents  and  re- 
ferred to  in  paragraph  "Eighth"  of  the  pretended  agreement 
annexed  as  "Exhibit  B"  to  defendant's  answer,  and  in  that 
the  official  filing  date  of  said  application  was  not  earlier  than 
the  official  filing  date  of  the  application  on  which  plaintiff's 
patent  No.  1.095,696  was  granted. 

15.  Plaintiff,  immediately  after  learning  of  the  false  and 
fraudulent  representations  which  said  Bendix  had  in  the  man- 
ner aforesaid  made  to  it  before  the  preparation  and  pretended 
execution  and  delivery  of  the  pretended  agreement  of  July  9, 
1914,  notified  said  Bendix  that  it  would  regard  said  pretended 
agreement  as  void  altogether.  Plaintiff  never  accepted  any 
of  the  consideration  provided  for  under  said  agreement. 

16.  Plaintiff,  long  before  the  commencement  of  this  action 
and  before  defendant  began  committing  the  acts  of  infringe- 
ment alleged  and  began  marking  the  goods  made  and  sold  by 
it  with  the  words  and  figures  "Licensed  under  patent  No. 
1,095,696"  (as  in  paragraph  X  of  defendant's  answer  al- 
leged), notified  defendant  that  Bendix  was  guilty  of  the 
aforesaid  false  and  fraudulent  representations;  and  defendant 
was  cognizant  of  the  facts  and  circumstances  in  which  said 
pretended  agreement  of  July  9,  1914,  was  made,  and  well 
knew  when  it  committed  the  acts  of  infringement  herein 
complained  of  that  the  said  Bendix  was  not  the  true  owner 
of  the  license  for  the  use  of  plaintiff's  patent  No.  1,095,696 
which  said  pretended  agreement  purported  to  convey  to  him. 

17.  The  said  statements  and  representations  made  by  the 
said  Bendix  to  plaintiff  as  aforesaid,  were  each  and  every 
one  false  and  fraudulent  at  the  time  they  were  made;  said 
statements  and  representations  were  calculated  to  deceive  the 
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plaintiflF,  and  were  made  by  the  said  Bendix  with  the  intent 
to  deceive  and  defraud  plaintiff,  and  in  making  said  state- 
ments and  representations  said  Bendix  assumed  and  in- 
tended to  and  did  represent  to  plaintiff  that  he  had  actual 
knowledge  of  the  matters  referred  to,  when  said  Bendix  at 
the  time  well  knew  that  he  had  no  such  knowledge.  Said 
Bendix  did  not  in  fact  know  whether  or  not  the  German 
applications  filed  by  him  were  sufficiently  broad  to  cover  in 
the  German  Empire  under  the  patent  laws  thereof,  a  certain 
invention  for  motor  starting  apparatus  known  as  the  Rush- 
more  Starter,  and  did  not  in  fact  know  whether  the  ex- 
clusive license  for  the  use  of  said  Bendix's  foreign  patents, 
provided  for  in  paragraph  "Fifth"  of  "Exhibit  B/'  attached 
to  defendant's  answer,  would  or  would  not  free  plaintiff  from 
the  competition  of  the  said  Rushmore  Starter  in  the  German 
Empire.  Said  Bendix  also  did  not  in  fact  know  whether  the 
official  filing  date  of  a  certain  application  referred  to  in  para- 
graph "Eighth"  of  "Exhibit  B"  attached  to  the  answer,  was 
or  was  not  earlier  than  the  official  filing  date  of  the  appli- 
cation on  which  plaintiff's  patent  No.  1,095,696  was  granted. 

BijUR  Motor  Lighting  Company, 

By  Edward  H.  Kocher, 

Secretary. 
[Seal.] 

WiLHELM  AND  PaRKER, 

Solicitors  for  Plaintiff, 

Office  and  Post  Office  Address, 

Ellicott  Sq.  Building,  Buffalo,  New  York. 

George  H.  Englehard, 
Walter  H.  Pollak, 
Of  Counsel. 

(1)  Foster's  Federal  Practice,  Sth  ed.,  Sees.  202  tc  205;  Equity 
Rule  31;  the  reply  is  merely  an  answer  to  the  counterclaim  or  set- 
off in  the  answer.  Replications  as  formerly  known  to  equity  practice 
are  abolished  by  Rule  31. 
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No.  1088. 

Motion  to  Substitute  Defendant. 

[Caption.] 

In  the  above-entitled  cause  complainant  shows  to  your 
honor  that  the  defendant  above-named,  H.  C  H.,  passed  from 
this  life,  as  complainant  is  advised,  on  January  24,  1916; 

That  the  estate  of  said  defendant  has  passed  into  the  con- 
trol of  H.  A.  H.,  as  executor  under  the  will  of  said  H.  C.  H., 
deceased,  said  H.  A.  H.,  having  qualified  and  been  confirmed 
as  such  executor  on  February  14,  1916,  as  shown  by  the 
records  in  the  probate  office  in  Cambridge.     Therefore: 

Complainant  moves  your  honor  for  an  order  substituting 
as  party  defendant  herein  H.  A.  H.,  executor  as  aforesaid, 
and  that  otherwise  the  record  in  the  case  may  stand  as  now 
made  and  the  case  proceed  to  trial  under  the  rules. 

[Date.] 

F.  W.  G.,  per  E.  W.  B., 

Of  Counsel. 

It  is  agreed  on  behalf  of  the  estate  of  H.  C.  H.,  deceased, 
that  the  above  motion  may  be  granted  and  the  substitution 
made  as  therein  requested. 

[Date.]  N.  H., 

Counsel  for  H.  A.  H., 
Executor  for  the  estate  of 
H.  C.  H.,  deceased. 
Allowed,  Ma>  12,  1916. 
F.  D.,  U.  S.  Circuit  Judge. 
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EXCEPTIONS,  DEPOSITIONS,  ETC. 

No.  1089. 

Exceptions  to  Answer  are  Abolished  by  Equity  Rule  33. 


No.  1090. 

Replication  is  Abolished  by  Equity  Rule  31. 


No.  1091. 

Appearance — See  Index. 


No.  1092. 

Amendment — See  Index. 


No.  1093. 

Order  Granting  Leave  to  Amend  Answer  and  Set  up 

Additional  Defenses. 

[Caption.] 

Upon  motion  of  the  defendant,  it  is  ordered  that  he  have 
leave  to  amend  his  answer  herein  and  to  set  up  further  prior 
uses  therein  to  have  the  same  force  and  effect  as  if  they 
were  set  up  in  the  original  answer  heretofore  filed. 


No.  1094. 

Security  for  Costs. 

For  form  of  Motion  for  Additional  Security  for  Costs,  see 
No.  . 


No.  1095. 

Limiting  Time  within  which  to  Take  Evidence. 

For  forms  of  Motion  to  Assign  Time  and  Order  on  the 
same,  see  Nos. . 
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Ko.  1096. 

Depositions. 

For  forms  for  Stipulation  Appointing  Notary  Public  an 
Examiner,   Notice   for  Taking  Depositions,   Commencement 

for  Depositions,   Certificate,  see  No.  et  seq.,  and   for 

form  for  Transmission,  see  No.  . 


No.  1097. 

Depositions  De  Bene  Esse. 


See  No. 


Ko.  1098. 

Cost  Bill. 
For  form,  see  No. . 


No.  1099. 

Stipulation  to  Submit  Cause  on  Brief. 

For  form,  see  No. . 


No.  1100. 

Entry  Discontinuing  Case. 

[Caption,] 

To  the  Clerk  of  the  Court: 

We  hereby  discontinue  the  above-entitled  cause,   without 
prejudice,  at  plaintiff's  cost.  X.  &  X., 

Attorneys  for  Plaintiff. 


No.  1101. 

Stipulation  as  to  Defendant's  Structure. 

[Caption,] 

It  is  stipulated  and  agreed  that  printed  copies  of  U.  S. 
letters  patent  and  manuscript  or  photographic  copies  of 
foreign  patents  may  be  introduced  in  evidence  and  used  with 
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the  same  force  and  effect  as  certified  copies  subject  to  com- 
parison and  correction. 

It  is  admitted  that  plaintiff  and  defendant  are  corporations 
as  alleged  in  the  complaint  and  answer. 

It  is  admitted  that  defendant  made  and  sold  the  column 
filed  in  this,  the  office  of  the  clerk  of  this  court,  in  a  suit 
entitled  United  States  Column  Company  against  George  D. 
Benham  and  marked  plaintiff's  exhibit,  defendant's  column, 
prior  to  the  commencement  of  this  suit. 

Dated,  N.  Y.,  January  — ,  1915. 

ROBT.    B.    KiLLGORE, 

Solicitor  for  Plaintiff. 

C.    P.    GOEPEL, 

Solicitor  for  Defendant. 


No.  1102. 

Stipulation  as  to  Drawings. 

[Caption,] 

It  is  hereby  stipulated  by  and  between  the  parties  hereto 
as  follows: 

1.  That  the  drawings,  pages  151  and  157,  inclusive,  of  the 
printed  transcript  of  record  are  reproductions  of  the  draw- 
ings of  the  Carper  pending  application  for  patent,  and  the 
drawings  which  were  offered  in  evidence  as  complainant's 
Exhibit  6a,  Drawing  Defendant's  Machine,  were  also  in- 
tended as  copies  thereof,  save  that  the  lettering  of  the  parts 
was  changed. 

2.  That  the  importance  of  this  change  in  the  lettering  was 
not  noticed  at  the  time  the  reproductions  were  made  for 
the  transcript  of  record,  and  such  reproductions  were  made 
direct  from  the  Carper  application  drawings  rather  than 
from  copies  actually  offered  in  evidence. 

3.  That  in  order  that  the  description  furnished  with  the 
drawings  may  be  readily  followed,  it  has  been  found  neces- 
sary to  reproduce  the  copies  of  the  drawings  placed  in  evi- 
dence,  and   such   reproductions   are  filed   herewith   for   the 
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purpose  of  having  them  incorporated  in  the  printed  copy  of 
the  transcript  of  record. 

4.  That  these  reproductions  are  identified  as:  Copy  Draw- 
ing Defendant's  Machine,  Referred  to  in  La  Porte's  Affi- 
davit. 

William  F.  Hall, 
Attorney  for  Appellant 
James  Q.  Rice, 
[Date.]  Attorney  for  Appellee. 


No.  1103. 

Stipulation  of  Counsel  as  to  Use  of  Printed  Copies  of 

Patents. 

[Caption.] 

The  court  consenting  thereto,  it  is  hereby  stipulated  by 
and  between  counsel  for  the  parties  above  named,  that 
ordinary  printed  copies  of  United  States  and  foreign  patents 
may  be  received  in  evidence  with  the  same  force  and  effect 
as  the  originals  or  duly  certified  copies  thereof,  and  that 
the  date  of  filing  printed  on  each  copy  of  United  States 
patent  may  be  taken  as  the  date  of  filing  of  the  application 
upon  which  the  patent  issued,  and  that  such  application  as 
filed  disclosed  the  invention  of  the  patent,  all  subject  to 
correction  if  error  be  made  to  appear;  such  correction,  if 
made,  to  be  at  the  cost  and  expense  of  the  party  offering 
printed  copy  of  patent  in  evidence. 

E.  N.  Rich, 
William    F.    Hall, 
Attys.  for  the  Carper  Automatic  Bottling  Machine 

Co.  of  Baltimore  City,  and  Albert  A.   Carper. 

Crain  &  Hershey, 
Attys.  for  the  Crown  Cork  and  Seal  Company  of 
Baltimore  City. 

Leave  to  file  the  aforegoing  stipulation  is  hereby  granted 
this  29th  day  of  July,  1915. 

John  C.  Rose, 
District  Judge. 
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No.  1104. 

Stipulation  Relating  to  Drawings,  Copies  of  Patents, 

Exhibits,  etc. 

It  is  stipulated  this  26th  day  of  August,  1915,  by  and  be- 
tween counsel  for  plaintiffs  and  counsel  for  defendants  in  the 
above-entitled  cause,  as  follows: 

1.  That  plaintiffs  are  now,  and  were. at  the  time  of  the 
filing  of  the  bill,  and  prior  thereto,  the  owners  of  all  rights, 
title  and  interest  in  and  to  the  United  States  letters  patent 
in  suit  (No.  970,237,  dated  September  13,  1910),  as  alleged 
in  paragraphs  I,  II,  III  and  IV  of  the  bill  of  complaint 
herein. 

2.  That  before  the  filing  of  the  bill  of  complaint  herein, 
and,  to-wit,  on  June  25,  1914,  the  defendants  herein  were 
duly  notified  of  plaintiffs'  rights  under  said  patent  in  suit, 
and  that  plaintiffs  claimed  by  said  notice  that  defendants  had 
infringed  said  patent  in  suit. 

3.  That  the  drawing  hereto  attached  (the  attached  copy 
being  in  the  form  of  a  blue  print)   represents, 

("Complainant's  Exhibit,"  3/14/1916,  M.  J.  C) 

in  figure  1,  a  perspective  view  of  a  beer  case  with  a  hand- 
hole  plate  or  cover  attached  thereto,  in  the  inside  of  the  box 
covering  the  hand-hole,  as  shown  at  the  right-hand  side  of 
said  figure  1.  At  the  left-hand  side  of  said  figure  1  is  shown 
a  hand-hole,  said  hand-hole  being  covered  on  the  inside  by  a 
similar  hand-hole  cover  or  plate,  which  hand-hole  cover  or 
plate  can  not  be  seen  at  the  left-hand  side  of  said  figure  1. 

That  figure  2  is  a  detail  sectional  view  showing  one  of 
these  same  hand-hole  plates  as  applied  to  the  box  and  the 
manner  of  its  use,  and  also  illustrating  a  human  hand  to  show 
the  manner  in  which  the  hand  passes  through  the  hand-hole 
and  into  the  hand-hole  plate  in  grasping  the  box. 

That  figure  3  of  said  drawing  is  a  detail  perspective  view 
of  one  of  these  hand-hole  covers  or  plates  before  the  plate  is 
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attached  to  the  inside  of  the  box  over  the  hand-hole  illustrated 
in  figures  1  and  2. 

4.  That  in  the  year  1914,  after  the  date  of  said  letters 
patent  in  suit,  and  before  the  filing  of  the  bill,  the  defendants 
herein,  and  each  of  them,  did  make,  or  cause  to  be  made, 
and  did  sell,  or  cause  to  be  sold,  hand-hole  plates  or  covers 
for  beer  boxes  with  the  intent  and  purpose  that  they  should 
be  used  as  applied  to  beer  cases  or  beer  boxes  of  the  con- 
struction shown  and  in  the  manner  shown  in  said  drawing 
hereto  attached ;  and  that  attached  hereto  and  marked  "Plain- 
tiffs* Exhibit  Defendants  Hand-Hole  Cover  or  Plate,"  is  one 
of  the  cover  plates  or  hand-hole  plates  designed  and  intended 
to  be  used  as  illustrated  in  said  drawing,  which  was  made  and 
sold  by  defendants,  or  caused  to  be  made  or  sold  by  de- 
fendants, as  above  specified. 

5.  That  before  the  filing  of  the  bill,  after  the  date  of  said 
patent  in  suit,  and  in  the  year  1914,  the  defendants,  and 
each  of  them,  made  and  sold,  or  caused  to  be  made  and  sold, 
beer  cases  provided  with  the  said  hand-hole  covers  or  plates, 
said  hand-hole  covers  or  plates  being  arranged  on  the  inside 
and  at  both  ends  of  such  beer  boxes  or  cases,  over  the.  hand- 
holes,  in  the  manner  illustrated  in  said  drawing  hereto  at- 
tached. 

6.  That  regular  printed  patent  office  copies  of  the  speci- 
fications, drawings  and  claims  of  the  patent  in  suit,  No. 
970,237,  dated  September  13,  1910,  may  be  used  in  evidence 
at  the  hearing  of  this  cause  with  the  same  force  and  effect 
as  the  original  of  said  patent  or  a  duly  certified  copy  thereof; 
and  the  same  stipulation  is  made  in  respect  to  any  and  all 
United  States  patents  pleaded  in  defendants'  answer  in  this 
case,  including  also  the  British  patent  to  Blake,  No.  1369, 
of  March  21,  1882,  set  up  in  said  answer;  but  this  stipula- 
tion as  to  printed  patent  office  copies  of  the  patents  referred 
to  is  made  without  plaintiffs  waiving  the  right  to  make  the 
same  objection  to  regular  printed  patent  office  copies  of  any 
such  letters  patent  as  they  might  make  to  the  originals  or 
duly  certified  copies  thereof. 
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7.  It  IS  also  stipulated  that  the  application  for  plaintiffs' 
patent  in  suit  (No.  970,237,  dated  September  13,  1910)  was 
filed  in  the  United  States  patent  office  July  26,  1907. 

Paul  Bakewell, 
Solicitor  for  Plaintiffs. 
Alfred  A.  Eicks, 
Solicitor  for  Defendants.. 


No.  1105. 

Certificate  of  Certain  Questions  by  the  Special  Master  to 

the  District  Court. 

[Caption.] 

I,  Harry  O.  Palmer,  special  master  in  chancery  in  the 
accounting  in  the  above  matter,  hereby  certify  as   follows: 

That  the  annexed  record  is  a  true  and  correct  record  of 
all  the  proceedings  had  at  the  said  accounting;  that  all  the 
questions  raised  by  objections,  rulings  and  exceptions  thereto 
hereinabove  are  herewith  respectfully  certified  to  the  court 
for  due  and  proper  ruling  and  instructions  unto  me  according 
to  law,  and  particularly  the  following  questions: 

1.  Upon  the  pleadings  and  facts  herein,  relative  to  the 
giving  of  notice  by  plaintiff  of  its  patent,  as  required  by 
Section  4900  of  the  Revised  Statutes,  is  the  defendant  charge- 
able with  profits  and  damages  according  to  law,  from  the 
inception  of  his  infringement? 

2.  Is  the  information  relative  to  the  Henderson  patent 
No.  959,008,  given  by  the  action  of  the  commissioner  of 
patents,  as  shown  in  the  file-wrapper  of  Whitney's  own 
patent  No.  998,270,  such  notice  as  is  sufficient  to  charge 
Whitney  with  profits  and  damages  from  the  time  such  notice 
was  received,  according  to  Section  4900  of  the  Revised 
Statutes  ? 

3.  Should  mechanical  questions  as  to  infringement  of  any 
structures  of  the  defendant  other  than  the  one  put  in  evi- 
dence by  the  plaintiff  at  the  trial  herein,  be  determined  in 
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the  course  of  the  accounting,  and  should  these  matters  be 
referred  directly  to  the  court? 

4.  If  the  last  question  be  answered  in  the  negative,  should 
testimony  relative  to  any  alleged  infringement  of  the  defend- 
ant by  structures  other  than  the  one  put  in  evidence  by  the 
plaintiff  at  the  trial  herein,  be  taken  during  the  accounting, 
the  question  of  infringement  to  be  then  decided  by  the  court, 
or  should  the  testimony  be  confined  to  the  identical  struc- 
ture put  into  evidence  by  the  plaintiff  at  the  said  trial? 

5.  Is  the  manufacture  and  sale  or  leasing  of  a  machine 
made  according  to  the  Whitney  patent  No.  1,114,832,  an 
infringement  of  the  Henderson  patent  No.  959,008.  and 
should  the  profits  and  damages  relative  to  this,  if  it  be  found 
an  infringement,  be  included  within  this  accounting? 

Harry  O.  Palmer, 
Special  Master  in  Chancery. 


No.  1106. 

Notice  to  Set  Down  Defense  of  License  for  Separate  and 

Advanced  Trial. 

And  now  comes,  by  its  solicitors,  Bijur  Motor  Lighting 
Company,  plaintiff  in  the  above-entitled  cause,  and  moves 
the  court  for  an  order  setting  down  for  a  separate  and 
advanced  hearing  the  defense  of  license  set  up  by  defendant 
in  its  answer. 

And  plaintiff  further  moves  that  the  court  assign  short 
periods  within  which  testimony  out  of  court,  such  as  is  pro- 
vided for  by  the  present  equity  rules  and  the  statutes,  may  be 
taken  by  the  respective  parties  on  the  question  of  the  defense 
of  license. 

And  plaintiff  further  moves  the  court  for  an  order  staying 
all  proceedings  herein  on  the  questions  of  validity  and  in- 
fringement of  the  patent  in  suit  pending  decision  on  the  de- 
fense of  license.  , 

Solicitors  for  Plaintiff. 
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No.  1107. 

Order  Setting  Down  Defense  of  License  for  Separate 

Hearing.  (1) 

[Caption.] 

On  motion  of  plaintiff  that  the  entire  defense  of  license  be 
set  down  for  a  separate  and  advanced  hearing,  this 
motion  having  been  duly  filed  herein  and  presented  to  the 
court  and  argued  by  counsel  for  both  parties  on  June  8,  1915, 
and  having  been  considered  by  the  court,  it  is  hereby  ordered 
as  follows: 

That  the  defense  of  license  advanced  bv  defendant  in  its 
answer,  together  with  the  counterclaim  of  defendant  for 
specific  performance  of  an  alleged  contract,  be  segregated 
from  the  remaining  issues  of  this  case  and  be  set  down  for  a 
separate  hearing  before  this  court  on  October  4,  1915,  at 
Buffalo,  Xew  York.  John  R.  Hazel, 

United  SAtes  District  Judge. 

Satisfactory  as  to  form: 

S.   E.   HiBBEN, 

Solicitor  for  Defendant. 

(1)    Equity  Rule  29. 


No.  1108. 

Motion  for  Order  Requiring  Defendant  to  Prove  the  Date 
of   Publication  of  a  Volume  Cited  as  Anticipating  a 

Patent. 

[Caption.] 

And  now  comes  the  plaintiff  in  the  above  enfitled  cause,  by 
his  solicitor,  and  moves  this  honorable  court  for  an  order  re- 
quiring the  defendant  to  prove  tlie  date  of  publication  of  the 
Rehbein  vohime,  or,  as  sin  alternative,  for  leave  to  take  the 
deposition  in  New  York  city  of  F.  VV^  E.,  supervisor  of  the 
loan  division  of  the  library  of  Columbia  University,  city  of 
New  York,  to  prove  that  said  volume  did  not  become  acces- 
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sible  to  the  public  until  1899,  and  that  it  appears  to  be  the 
only  copy  in  existence  in  this  country. 

This  motion  is  based  upon  the  hereto  attached  affidavit  of 
A.  A.  T.,  counsel  for  plaintiff.  A.  A.  T., 

Counsel  for  Plaintiff. 


No.  1100. 

Notice  of  Infringement.  (1) 
The  C.  D.  Company, . 

Gentlemen: — Our  clients,  the  A.  D.  Company,  have  in- 
formed us  that  you  have  been  engaged  in  the  manufacture 
and  sale  of  trolley  harps,  wheels  and  contact  springs,  in  viola- 
tion of  U.  S.  letters  patent  to  S.  R.,  No.  ,  dated  , 

which  patent  is  their  exclusive  property,  and  they  have  re- 
quested us  to  notify  you,  in  their  name,  of  this  infringement, 
and  to  request  you  to  promptly  desist  from  further  infringe- 
ment, and  to  pay  over  to  them  all  profits,  gains  and  advan- 
tages which  you  have  derived  from  such  manufacture  and 
sale,  as  well  as  damages  which  our  clients  have  suffered  by 
reason  thereof,  and,  in  default  thereof,  they  have  instructed 
us  to  take  steps  to  fully  protect  their  rights  in  the  premises. 

Believe  us,  very  truly  yours,  X.  &  X., 

Counsel  for  A.  B.  Company. 

Dated . 

.(1)  Notice  must  be  given  the  defendant  that  he  is  infringing 
either  by  marking  the  goods  patented  or  by  a  notice  like  above 
before  any  recovery  can  be  had.  R,  S.,  Sec.  4900;  Dunlap  v.  Scho- 
field,  152  U.  S.  244;  Lowell  Mfg.  Co.  v.  Hogg,  70  Fed.  787. 


No.  1110. 

Notice  of  Motion  of  Defendants  as  to  Production  of  Original 

Documents. 

[Caption,] 

Sirs : — Please  take  notice,  that  upon  the  affidavit  of  Samuel 
E.  Hibben,  hereto  annexed,  verified  on  the  20th  day  of  Sep- 
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tember,  1913,  and  upon  all  the.  papers  and  proceedings  herein, 
we  shall  oo  the  28th  day  of  September,  1915,  at  the  Federal 
building,  in  the  city  of  Buflfalo,  New  York,  submit  to  the 
United  States  district  court  for  the  western  district  of  New 
York,  at  the  opening  of  court  that  day,  or  as  soon  thereafter 
as  counsel  may  be  heard,  the  motion  of  which  the  foregoing 
is  a  copy,  and  shall  then  and  there  move  for  such  other  and 
further  relief  in  the  premises  as  may  be  just. 
Dated,  Buffalo,  N.  Y.,  September  22,  1915. 

Yours,  etc., 

Samuel  E.  Hibben,  Esq., 

Solicitor  for  Defendant. 
Harold  S.  Brown,  Esq., 
Counsel  for  Defendant, 
To :  858  Ellicott  Square,  Buffalo,  N.  Y. 

WiLHELM  &  Parker, 
Attorneys  for  Plaintiff, 

506  Ellicott  Square,  Buffalo,  X.  Y, 


Ho.  1111. 

Motion  of  Defendants  as  to  Production  of  Original 

Document. 

[Caption.] 

Now  come  the  defendants,  bv  Messrs.  Harold  S.  Brown 
and  Samuel  E.  Hibben,  their  solicitors,  and  move  for  an  or- 
der directing  and  requiring  the  plaintiff  in  the  above  entitled 
cause  to  place  in  the  custody  of  the  clerk  of  this  court  at  least 
five  days  before  the  day  of  the  trial  for  the  examination  and 
inspection  of  the  defendants  and  their  solicitors,  the  follow- 
ing documents,  records  and  correspondence  which  are  in  the 
possession  or  under  the  control  of  said  plaintiff: 

1.  The  plaintiff's  by-laws  complete,  including  all  amend- 
ments. 

2.  The  plaintiff's  minute  book,  or  minutes  of  its  meetings 
from  its  organization  to  the  end  of  the  year  1914. 

3.  The  following  letters  and  telegrams: 
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a.  All  letters  and  telegrams  passing  between  the  Bijur  Mo- 
tor Lighting  Company,  Joseph  Bijur  or  Walter  C^  Allen  and 
Vincent  Bendix  or  Brandenburg  &  Company,  in  June,  1914, 
and  in  July,  1914,  prior  to  July  9,  1914,  relating  to  nego- 
tiations for  a  license  under  the  Bijur  patent  in  suit,  and  in- 
cluding the  following: 

Telegram  of  Vincent  Bendix,  dated  June  29,  1914,  to  Bijur 
Motor  Lighting  Company. 

Telegram  of  Vincent  Bendix,  dated  June  30,  1914,  to  Bijur 
Motor  Lighting  Company. 

b.  Letter  of  Messrs.  Rector,  Hibben,  Davis  &  Macauley, 
dated  June  29,  1914,  to  Messrs.  Duell,  Warfield  &  Duell,  to- 
gether with  drawings  enclosed. 

c.  Two  long-hand  letters  of  Vincent  Bendix  written  on  the 
stationery  of  the  Waldorf-Astoria  Hotel  of  New  York,  on 
July  9,  1914. 

flf.  Letter  of  Messrs.  Rector,  Hibben,  Davis  &  Macauley, 
dated  July  14,  1914,  to  Messrs.  Duell,  Warfield  &  Duell. 

e.  Letter  of  Messrs.  Rector,  Hibben,  Davis  &  Macauley, 
dated  July  28,  1914,  to  Messrs.  Blair  &  Nathan. 

/.  Telegram  of  Vincent  Bendix,  dated  July  28,  1914,  to 
Bijur  Motor  Lighting  Company. 

g.  Letter  of  Vincent  Bendix,  dated  July  30,  1914,  to  Bijur 
Motor  Lighting  Company. 

h.  Letter  of  Messrs.  Rector,  Hibben,  Davis  &  Macauley, 
dated  August  6,  1914,  to  Messrs.  Blair  &  Nathan. 

i.  Letter  of  E.  J.  Dunn,  president,  dated  August  25,  1914, 
to  Messrs.  Blair  &  Nathan. 

;.  Letter  of  Vincent  Bendix,  dated  September  28,  1914,  to 
Bijur  Motor  Lighting  Company,  referred  to  in  defendant's 
interrogatory  No.  26  and  being  the  original  of  Exhibit  D. 

k.  Letter  of  Messrs.  Rector,  Hibben,  Davis  &  Macauley, 
dated  November  4,  1914,  to  Messrs.  Blair  &  Nathan. 

/.  Letter  of  Messrs.  Rector,  Hibben,  Davis  &  Macauley, 
dated  November  17,  1914,  to  Messrs.  Duell,  Warfield  &  Duell. 
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m.  Copy  of  telegram  from  Joseph  Bijur  at  Indianapolis, 
Indiana,  to  the  Remy  Electric  Company,  dated  in  March, 
1915. 

n.  Bill  of  Eclipse  Machine  Company,  dated  November  6, 
1914,  to  Bijur  Motor  Lighting  Company  for  two  transmis- 
sions. 

o.  Letter  from  Eclipse  Machine  Company  to  Bijur  Motor 
Lighting  Company,  dated  November  21,  1914. 

p.  Letter  from  Eclipse  Machine  Company  to  Bijur  Motor 
Lighting  Company,  dated  November  30,  1914,  and  credit 
memorandum  for  $.30  bearing  the  same  date  and  enclosed 
in  said  letter. 

q.  Letter  from  Eclipse  Machine  Company  to  Bijur  Motor 
Lighting  Company,  dated  March  2,  1915. 

Also  all  other  documents,  letters,  telegrams,  books,  papers 
and  writings  whatsoever  in  your  control  containing  any  entry, 
memorandum  or  other  matter  in  any  wise  relating  to  -the 
matters  in  question  in  this  case. 

In  default  of  their  production,  secondary  evidence  of  their 
contents  will  be  offered. 

Eclipse  Machine  Company  and 
Vincent  Bendix. 

By  Rector,  IIibbex,  Davis  &  Macauley, 
Their  Solicitors. 


No.  1112. 

Affidavit  in  Support  of  Motion. 

[Caption  and  Venue. "] 

I,  Samuel  E.  Hibben,  being  duly  sworn  on  oath,  depose  and 
say  that  I  am  a  member  of  the  firm  of  Rector,  Hibben,  Davis 
&  Macauley,  of  Chicago,  Illinois,  solicitors  and  counsel  for 
the  defendants  in  the  above  entitled  cause.  That  I  am  familiar 
with  the  proceedings  and  the  facts  in  said  cause. 

That  all  of  the  documents  specified  in  the  foregoing  motion 
arc  material  to  and  necessary  for  the  trial  of  this  cause  and 
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that  the  same  are  in  the  possession  or  under  the  control  of 
the  plaintiflf  herein,  most  of  the  documents  specified  being 
original  letters  and  papers  from  the  defendant,  Bendix,  or 
from  my  firm  to  the  plaintiff  or  its  attorneys;  that  as  to  plain- 
tiff's minute  book  or  minutes  of  its  meetings  from  its  organi- 
zation to  the  end  of  the  year  1914,  this  book  is  material  and 
necessary  for  tlie  trial  for  the  purpose  of  showing  that  assign- 
ments of  patent  applications  and  patents  and  contracts  in  rela- 
tion to  the  property  of  the  plaintiff  were  made  by  officers  and 
agents  of  the  plaintiff  corporation  without  any  specific  au- 
thorization and  resolution  of  the  board  of  directors;  that  said 
minute  book  is  also  material  for  the  purpose  of  showing  the 
election  of  officers  for  the  different  periods,  particularly  dur- 
ing the  period  comprising  July  9,  1914,  the  date  of  the  memo- 
randum of  agreement  on  which  defendant's  defense  is  based; 
that  while  the  plaintiff  has  in  response  to  defendant's  inter- 
rogatories appended  to  its  answers  extracts  or  copies  taken 
from  the  minute  book,  yet  such  extracts  are  merely  fragmen- 
tary and  have  been  selected  by  plaintiff's  counsel  and  are 
therefore  not  complete  and  do  not  fully  subserve  defendant's 
requirements  as  to  the  desired  evidence,  and  moveover  these 
extracts  on  their  face  show  the  existence  of  other  exidence 
explanatory  thereof  which  has  not  been  produced. 

That  as  to  the  complete  by-laws  of  plaintiff,  while  a  copy 
of  the  by-laws  has  been  supplied  by  the  plaintiff,  the  defend- 
ant does  not  believe  that  this  copy  represents  a  copy  complete 
of  the  by-laws  and  all  of  the  amendments,  besides  which  the 
defendant  desire  the  original  rather  than  mere  copies,  for  the 
purposes  of  the  trial.  S.  E.  Hibben. 

Subscribed  and  sworn  to  before  me  tliis  20th  day  of  Sep- 
tember, 1915.  Robert  Dobberman, 
[Seai]  Notaiy  Public. 
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No.  1113. 

Order  of  Court  Granting  Said  Motion. 

Upon  reading  and  filing  the  affidavit  of  Samuel  E.  Hibben, 
hereto  annexed,  verified  on  the  20th  day  of  September,  1915. 
and  upon  the  notice  of  motion  with  admission  of  service  there- 
on and  the  motion,  and  all  papers  and  proceedings  herein,  and 
after  hearing  Harold  S.  Brown,  Esq.,  of  counsel  for  defend- 
ants, in  support  of  this  motion  and  no  one  appearing  in  oppo- 
sition thereto, 

Now,  upon  motion  of  Samuel  E.  Hibben,  solicitor  for  de- 
fendants, it  is 

Ordered,  that  the  plaintiff  in  the  above  entitled  action  place 
in  the  custody  of  the  clerk  of  this  court  at  least  five  days  be- 
fore the  6th  day  of  October,  1915,  for  the  examination  and 
inspection  of  the  defendants  and  their  solicitors,  the  following 
documents,  records  and  correspondence  which  are  in  the  pos- 
session or  under  the  control  of  said  plaintiff :     *     *     * 

Also  all  other  documents,  letters,  telegrams,  books,  papers 
and  writings  whatsoever  in  the  control  of  the  plaintiff  con- 
taining any  entry,  memorandum  or  other  matter  in  any  wise 
relating  to  the  matters  in  question  in  this  case.     And  it  is 

Further  ordered,  that  in  default  of  their  production  by  the 
plaintiff  secondary  evidence  of  their  contents  may  be  offered. 

John  R.  Hazel, 
District  Court  Judge. 


No.  1114. 

Preliminary  Proceedings  at  Hearing. 

[Caption.] 

Place  and  Date. 
Appearances : 

R.  P.  K.,  Esq.,  for  plaintiff. 

Messrs.  G.  &  G.,  for  defendant,  by  C  G.,  Esq. 

Mr.  K. :  We  are  suing  on  three  patents  for  -reinforced  con- 
crete columns.     There  is  a  drawing  of  defendant's  columns 
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which  we  charge   is  an   infringement  of  the  patent   in   suit 
(handing  drawing  to  the  court). 
The  first  patent  in  suit  is  No.  835,717,  dated  November  13. 

1906.  to  G.  F.  Thorn,  for  material  of  building  construction, 
and  infringement  is  charged  with  respect  to  claims  1,  2,  3,  4 
and  5. 

The  second  patent  in  suit  is  No.  844,973,  dated  February 
19,  1907,  to  G.  F.  Thorn,  for  column,  and  the  claims  charged 
to  be  infringed  are  6,  10,  11  and  17. 

The  third  patent  in  suit  is  No.  844,974,  dated  February  19, 

1907,  to  G.  F.  Thorn,  for  column,  and  the  claims  infringed 
are  16  and  17. 

The  defendant  is  the  Benham  Column  Company,  a  Brook- 
lyn concern,  which  is  charged  with  making  and  selling  col- 
umns in  infringement  of  these  patents. 

The  Court:   A  corporation. 

Mr.  Killgore :  A  corporation.  Now,  I  have  here  a  stipula- 
tion, in  the  usual  form,  printed,  copies  of  the  letters  patent, 
and  the  stipulation  admits  that  plaintiflf  and  defendants  are 
corporations,  as  alleged  in  the  complaint  and  answer,  and  it 
is  also  admitted  that  the  plaintiff  made  and  sold  columns 
(reads  from  stipulation). 

I  offer  in  evidence  the  copies  of  the  three  patents  in  suit 
and  that  leaves  the  question  of  title. 

The  Court:  Call  those  Exhibits  1,  2  and  3.  Call  the  iron 
column,  the  sample  of  defendant's  structure.  Exhibit  4,  and 
this  drawing  of  a  section,  of  that  column.  Exhibit  5. 

They  are  so  marked. 

Mr.  Killgore:  I  offer  in  evidence  a  certified  copy  of  a 
license  of  G.  F.  Thorn  to  the  New  York  Fireproof  Column 
Company  under  the  three  patents  in  suit. 

It  is  marked  Exhibit  6. 

Mr.  Killgore:  I  offer  in  evidence  an  assignment  from 
Thorn  to  the  New  York  Fireproof  Column  Company  of  the 
patents  in  suit.  First  he  gave  a  license  and  aften\'ards  an 
assignment. 

It  is  marked  Exhibit  7. 
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Mr.  Killgore :  I  offer  in  evidence  certified  copy  of  the  order 
of  the  United  States  district  court,  appointing  a  receiver  for 
the  New  York  Fireproof  Column  Company  in  bankruptcy. 

It  is  marked  Exhibit  8a. 

Mr.  Killgore:  I  offer  in  evidence  the  original  assignment 
from  the  receiver  of  the  New  York  Fireproof  Column  Com- 
pany to  the  United  States  Column  Company,  of  the  patents 
in  suit. 

It  is  marked  Exhibit  8b. 

Mr.  Killgore:  I  offer  in  evidence  the  original  license  from 
the  receiver  of  the  New  York  Fireproof  Column  Company  to 
the  United  States  Column  Company. 

It  is  marked  Exhibit  9. 

Mr.  Killgore :  I  offer  in  evidence  an  assignment  of  a  license 
from  John  Lally  to  the  United  States  Column  Company  un- 
der the  patents  in  suit. 

It  is  marked  Exhibit  10. 

Mr.  Killgore:  I  offer  in  evidence  a  license  from  G.  F. 
Thorn  to  John  Lally  under  the  patents  in  suit. 

It  is  marked  Exhibit  11. 

Mr.  Killgore:  The  chain  of  title  followed  down  through 
those  papers  shows  that  the  entire  right,  title  and  interest  is 
vested  in  this  claimant. 

The  Court :  I  will  reserve  the  question  of  any  ruling  on 
objections  to  them.    Mr.  Goepel  can  make  them  on  the  record. 

Mr.  Killgore:  In  order  to  limit  the  issue  as  much  as  pos- 
sible, the  plaintiff  concedes  that  at  and  before  the  invention  of 
the  subject-matter  of  the  patents  in  suit  it  was  old  in  the  art, 
first,  to  fill  a  hollow  mental  column  with  plastic  material  that 
would  harden:  second,  to  place  on  a  hollow  column,  either 
filled  or  unfilled,  a  metal  cap  or  head,  but  the  head  or  cap  not 
being  filled;  third,  to  superimpose  columns,  filled  or  unfilled, 
with  loose  or  integral  caps  or  heads,  but  not  filled  heads.  In 
other  words,  the  patents  in  suit  are  limited  to  the  precise 
form,  manner  of  assemblage  and  construction  shown  in  the 
drawings,  described  in  the  specification  and  claimed  in  the 
claims  in  suit. 
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The  Court:   In  other  words,  a  combination? 

Mr.  Killgore:   It  is  a  combination. 

Mr.  Goepel :  I  have  no  objection  at  the  present,  but  I  may 
wish  to  make  a  motion  to  strike  out  any  of  the  exhibits  later 
in  the  trial.    I  therefore  reserve  that  right. 


No.  1115. 

Order — ^Final  Hearing — Submitted. 

[Caption.] 

This  day  tliis  cause  came  on  for  final  hearing  and  the  court, 
having  heard  all  the  testimony  adduced  on  behalf  of  both 
parties  and  the  argument  of  counsel,  took  the  cause  under 
advisement. 
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No.  1116. 

Order  for  Decree  Pro  Confcs80.(l) 

[Caption.] 

The  bill  of  complaint  having  been  filed  in  the  above  entitled 
case,  and  the  subpoena  issued  herein  having  been  returned  on 

the day  of ,  1894,  and  it  appearing  therefrom  that 

that  said  subpoena  was  duly  served  upon  the  above-named 

defendant  on  the  day  of ,  1894,  and  it  appearing 

that  the  said  defendant  has  failed  to  appear  or  plead  or  an- 
swer to  the  bill  of  complaint  herein,  and  is  in  default  there- 
for ;  now  comes  the  plaintiff  by  his  counsel  and  enters  an  or- 
der that  the  bill  of  complaint  herein  be  taken  pro  confesso, 

K..  X., 
Solicitor  and  of  Counsel  for  Plaintiff. 

(1)  This  order  is  filed,  as  a  matter  of  course,  with  the  clerk.     16th 
Rule  in  Equity. 


No.  1117. 

A  Decree  Pro  Confesso. 

[Caption,] 

This  cause  having  been  brought  on  for  hearing,  and  it  ap- 
pearing that  the  defendant  was  duly  served  with  process  on 

the day  of ,  1894;  that  the  defendant  having  failed 

to  appear  or  to  plead  or  answer,  and  an  order  for  a  decree 

pro  confesso  was  duly  entered  on  the day  of ,  1894; 

that  more  than  thirty  days  have  passed  since  the  entry  of  said 
order;  the  court  thereupon  adjudges  and  decrees  that  the 
plaintiff  is  the  sole  and  exclusive  owner  of  the  letters  patent, 

No. ,  set  forth  in  the  bill  of  complaint,  granted  to  A.  B. 

for  improvement  in  ,  and  dated  the day  of  , 

1888:  that  the  plaintiff  is  also  the  owner  of  the  entire  right 
to  recover  damages  and  profits  from  all   infringers  of  said 
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letters  patent ;  that  said  letters  patent  are  good  and  valid,  and 
have  been  infringed  by  the  defendant  herein,  by  the  manu- 
facture, use  and  sale  of embodying  said  invention,  and 

among  others  known  and  designated  as . 

It  is  further  ordered,  adjudged  and  decreed  that  the  de- 
fendant, the  said  C.  D..  his  agents,  servants  and  workmen,  be 
and  hereby  are  enjoined  for  the  remainder  of  the  term  of  the 
life  of  said  letters  patent  from  further  infringing  the  same, 
and  from  manufacturing,  using  or  selling  the  said  infringing 
,  or  any or containing  or  embodying  the  in- 
vention or  inventions  embraced  in  said  letters  patent;  that  the 
plaintiff  recover  from  said  defendant  as  well  the  damages 
sustained  in  or  by  reason  of  said  infringement  as  the  profits, 
gain  and  saving  made  or  realized  by  the  defendant  thereby, 
together  with  the  costs  herein  to  be  taxed,  and  that  this  cause 
be  referred  to  B.  R.,  Esq.,  as  special  master,  to  take,  state 
and  report  an  account  of  damages-  and  profits  under  and  in 
accordance  with  this  decree. 


No.  1118. 

Motion  to^et  Aside  Decree  Pro  Cotifesso.(l) 

[Caption.] 

And  comes  the  defendant  and  moves  this  court  to  set  aside 

the  decree  entered  herein  on  the day  of ,  1894,  and 

ifor  leave  to  appear  and  answer  the  bill  of  complaint. 

C.  D., 
By  X.  &  X.,  his  Attorneys. 

(1)  Equity  Rule  17. 

No.  1119. 

Decree  Dismissing  Bill. 

[Caption.] 

This  cause  coming  on  to  be  heard  this day  of 


upon  the  bill  of  complaint  and  the  demurrer  thereto  [or  as 
may  be],  and  having  been  argued  by  counsel,  and  the  court 
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being  fully  advised  in  the  premises,  it  is  ordered,  adjudged 
and  decreed  that  said  demurrer  [or  as  may  be]  is  well,  taken, 
and  is  hereby  sustained,  and  that  the  said  bill  of  complaint 
herein  be  and  the  same  is  hereby  dismissed,  with  costs  to  the 
defendant  to  be  taxed. 


No.  1120. 

Interlocutory  Decree  Sustaining  Patent. 
[Caption.] 

This  cause  having  come  on  to  be  heard,  upon  the  pleadings, 
proceedings  and  proofs  herein,  filed  on  behalf  of  both  parties, 
and  after  hearing  R.  X.,  Esq.,  counsel  for  complainant,  and 
R.  Y.,  Esq.,  counsel  for  defendant,  and  after  due  proceedings 
had,  it  is,  upon  consideration,  ordered,  adjudged  and  decreed 
as  follows: 

First.  That  the  letters  patent  of  the  United  States,  issued  to 

A.  R.,  assignor  to  L.  E.,  trustee,  on  the day  of ,  for 

improvements   in  trolleys  for  electrical   railway  service,   No. 

,  and  assigned  to  the  complainant,  the  A.  B.  Company, 

are  good  and  valid  in  law,  particularly  as  to  the  eighth  claim 
thereof,  which  is  as  follows:     [Here  set  out  the  elaim.] 

Second,  That  the  said  A.  R.  was  the  first,  true  and  original 
inventor  of  the  invention  and  improvement  described  and 
claimed  in  said  letters  patent,  and  particularly  recited  in  the 
said  eighth  claim  thereof. 

Third.  That  the  complainant,  the  A.  R.  Company,  is  the 
lawful  owner  of  said  letters  patent. 

Fourth.  That  the  defendant,  the  C.  D.  Works,  has  in- 
fringed upon  the  said  letters  patent,  and  particularly  the  said 
eighth  claim  thereof,  and  upon  the  exclusive  rights  of  the 
complainant  under  the  same. 

Fifth.  That  the  complainant  do  recover  of  the  defendant 
the  profits,  gains  and  advantages  which  the  said  defendant 
has  derived,  received  or  made  since  ,  by  reason  of  said 
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infringement  of  said  eighth  claim  of  said  letters  patent,  and 
that  the  complainant  do  recover  of  the  said  defendant  any  and 
all  damages  which  the  complainant  has  sustained  since  said 
date,  or  shall  sustain  by  reason  of  said  infringement  by  the 
said  defendant ;  but  not  on  account  of  the  sale  of  trolley  harps 
made  and  completed  prior  to  the  said day  of . 

Sixth.  And  it  is  hereby  referred  to  S.  L.,  as  a  master  of 
this  courtjP  who  is  hereby  appointed,  pro  hac  vice,  to  take  and 
state  the  account  of  said  gains,  profits  and  advantages,  and  to 
assess  such  damages  and  to  report  thereon  with  all  convenient 
speed;  and  the  defendant,  its  directors,  officers,  attorneys, 
clerks,  servants  and  workmen,  are  hereby  directed  and  re- 
quired to  attend  before  said  master  from  time  to  time  as 
required,  and  to  produce  before  him  such  books,  papers,  vouch- 
ers and  documents,  and  to  submit  to  such  oral  examination  as 
the  master  may  require. 

Sd'cnth,  That  a  perpetual  injunction  issue  out  of  and  under 
the  seal  of  this  court,  directed  to  the  said  defendant,  the 
C.  D.  \\^orks,  its  associates,  directors,  officers,  attorneys,  clerks, 
agents,  servants  and  workmen,  enjoining  and  restraining  them, 
and  each  of  them,  from  directly  or  indirectly  making  or  caus- 
ing to  be  made,  using  or  causing  to  be  used,  or  vending  to 
others  to  be  used,  in  any  manner,  any  articles,  devices,  ap- 
paratus or  trolleys  for  electric  railway  service,  containing,  em- 
bodying or  employing  the  said  inventions  and  improvements 
granted  by  the  said  letters  patent,  and  particularly  claimed  in 
the  said  eighth  claim  thereof,  or  any  contact  spring  for  trolley 
harps,  capable  of  being  combined  or  adapted  to  be  used  in  in- 
fringement of  said  claims,  or  from  infringing  upon  or  violat- 
ing the  said  letters  patent  in  any  way  whatsoever. 

Eighth.  That  the  complainant  do  recover  of  the  defendant, 
its  costs  and  disbursements  of  this  suit  to  be  taxed,  and  that 
the  question  of  increase  of  damages  and  all  further  questions  be 
reserved  until  the  coming  in  of  the  masters  report. 
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No.  1121. 

Interlocutory  Decree  Sustaining  Patents  in  Suit  and 
Declaring  Infringement  Thereof. 

[Caption.] 

This  case  having  come  on  to  be  heard  before  this  court 
on  the  pleadings  and  proofs,  the  plaintiffs  being  represented 
by  Paul  Bakewell,  Esq.,  as  solicitor  for  plaintiffs,  and  the 
defendants  being  represented  by  Alfred  A.  Eicks,  Esq.,  as 
solicitor  for  defendants,  and  the  case  having  been  heard  on 
March  14  and  IS,  1916,  this  court  being  fully  advised  in  the 
premises,  after  due  consideration  thereof,  it  is  ordered, 
adjudged  and  decreed  as  follows : 

That  the  letters  patent  in  suit,  being  United  States  letters 
patent  No.  970,237,  dated  September  13,  1910,  for  attachment 
for  beer  cases,  said  letters  patent  having  been  granted  to 
Gustav  C.  Kerkovv,  of  Fremont,  Nebraska,  assignor  of  one- 
half  to  John  Gumb,  of  Fremont,  Nebraska;  Emma  Kerkow, 
administratrix  of  said  Gustav  C.  Kerkow,  deceased,  are  good 
and  valid  in  law. 

That  plaintiffs  herein,  John  Gumb,  Emma  Kerkow,  Frances 
F.  Kerkow  and  Lora  Ramsey,  are  the  owners  of  said  letters 
patent  and  of  all  rights  thereunder,  as  alleged  in  the  bill  of 
complaint  herein. 

That  defendants  herein,  William  F.  Goessling  Box  Com- 
pany and  Frederick  W.  Goessling,  have,  and  each  of  them 
has,  infringed  said  letters  patent  and  the  claim  thereof. 

That  the  defendants,  William  F.  Goessling  Box  Company 
and  Frederick  W.  Goessling,  and  each  of  them,  and  the 
officers,  agents,  attorneys,  servants  and  workmen  of  each  of 
said  defendants,  be,  and  the  same  hereby  are,  perpetually 
enjoined  and  restrained  from  making,  using  or  selling,  directly 
or  indirectly,  the  invention  the  subject-matter  of  said  letters 
patent  No.  970,237  and  claimed  by  the  claim  thereof;  and  that 
said  defendants  above  named,  and  each  of  them,  and  the 
attorneys,  officers,  servants  and  workmen  of  each  of  said  de- 
fendants be  perpetually  enjoined  and  restrained  from  making, 
or  causing  to  be  made,  selling,  or  causing  to  be  sold,  or  using, 
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or  causing  to  be  used,  directly  or  indirectly,  hand-hole  platfes 
or  covers  for  beer  cases  like  or  similar  in  construction  to  the 
hand-hole  plates  or  covers  for  beer  cases  such  as  illustrated 
in  the  drawing  attached  to  the  stipulation  filed  in  this  case 
and  dated  August  26,  1915,  when  such  hand-hole  covers  or 
plates  are  made,  used  or  sold  with  the  intent  and  purpose 
that  they  shall  be  applied  to  the  cases  or  boxes  in  the  manner 
substantially  as  shown  in  said  drawing  attached  to  said  stipu- 
lation of  August  26,  1915 ;  and  that  a  writ  of  injunction  issue 
under  the  seal  of  this  court  directed  against  said  defendants, 
and  each  of  them,  and  the  attorneys,  officers,  agents,  servants 
and  workmen  of  said  defendants,  and  each  of  them,  as  herein- 
above stated. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
plaintiffs  herein  are  entitled  to  recover  from  said  defendants, 
or  either  of  them,  in  addition  to  the  profits  to  be  accounted 
for  by  defendants,  the  damages  which  plaintiffs  have  sus- 
tained by  reason  of  said  infringement  found  as  aforesaid,  and 
that  to  that  end  this  case  be,  and  the  same  hereby  is,  referred 
to  George  M.  Block,  as  master,  to  take  and  state  an  account 
of  the  profits  which  said  defendants,  or  either  of  them,  have, 
or  has,  made  by  reason  of  such  infringement,  as  well  as  of 
the  damages  which  plaintiffs  have  sustained  by  reason  of  said 
infringement;  and  that  on  the  hearing  before  the  master  the 
defendants  herein,  and  each  of  them,  are  ordered  to  produce 
before  said  master  the  books  of  account  of  said  defendants, 
or  either  of  them,  and  such  other  evidence  as  the  master  may 
require  in  the  matter  of  taking  said  accounting,  and  that 
said  defendants,  and  each  of  them,  their  officers,  servants 
and  agents,  be  required  to  attend  before  said  master  on  the 
hearing  before  said  master  as  the  master  may  direct. 

It  is  further  ordered,  adjudged  and  decreed  that  plain- 
tiffs herein  recover  from  defendants,  and  each  of  them,  the 
costs  in  this  case  to  be  taxed  up  to  and  including  the  entry 
of  this  interlocutory  decree  and  the  issuance  and  service  on 
the  defendants  of  the  injunction  herein  provided  for,  and 
that  execution  therefor  issue  as  at  law;  and  that,  as  to  any 
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further  costs  in  this  case  from  and  after  the  entry  of  this 
interlocutoiy  decree  and  the  issuance  and  service  of  said 
injunction  order,  the  matter  of  such  costs  shall  abide  the 
further  order  of  this  court. 

(Signed)     David  P.  Dyer, 
District  Judge. 

No.  1122. 

Marshars  Retiuti  of  Service  of  Interlocutory  Decree. 

United  States  of  America, 
Eastern  Division  of  the 
Eastern  Judicial  District  of  Missouri,  ss. 

Marshal's  Return. 

I  do  hereby  certify  that  in  the  city  of  St.  Louis,  in  the 
state  of  Missouri,  in  the  eastern  division  of  the  eastern 
judicial  district  of  Missouri,  on  the  17th  day  of  March,  A.  D. 
1916,  I  executed  the  within  writ,  by  serving  the  same  on  the 
within  named  defendant  company,  Wm.  F.  Goessling  Box 
Co.,  by  delivering  a  true  and  correct  copy  of  the  within  writ, 
as  furnished  by  the  clerk  of  the  court  to  L.  W.  Goessling,  who 
is  the  secretary  of  the  said  Wm.  F.  Goessling  Box  Co.,  and 
who  was  in  the  business  office  of  said  company  and  had 
charge  thereof  at  the  time  of  said  service,  the  president  or 
other  higher  chief  officer  not  being  found  within  the  eastern 
judicial  district  of  Missouri. 

I  do  further  certify  that  in  the  city,  state,  division  and  dis- 
trict aforesaid,  on  the  18th  djiy  of  March,  A.  D.  1916,  I 
further  executed  this  writ,  by  delivering  a  true  and  correct 
copy  thereof,  as  furnished  by  the  clerk  of  the  court,  to  the 
within  named  F.  W.  Goessling,  personally. 

John  E.  Lynch, 
United  States  Marshal. 
2  services    $4.00       By  (Signed)  Charles  H.  Viehl, 
10  miles  .60  Deputy. 


$4.60 
Filed  March  22',  1916.    W.  W.  Nall,  Clerk. 
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No,  1123. 

Decree  on  Defense  of  License  and  on  Counterclaim. 

[Caption.] 

This  cause  having  heretofore  come  on  to  be  heard  upon  the 
pleadings  and  proofs  relative  to  the  defense  of  license  and 
defendants'  counterclaim  praying  for  specific  performance  as 
set  forth  in  the  answers  of  the  defendants  (which  said  de- 
fense of  license  and  said  counterclaim  were  ordered  by  the 
court  to  be  tried  in  advance  and  independently  of  the  other 
issues  in  the  case),  and  having  been  argued  by  counsel,  and 
taken  under  advisement  by  the  court,  it  is  now,  this  25th  day 
of  September,  1916,  ordered,  adjudged  and  decreed  as  fol- 
lows : 

1.  That  the  memorandum  of  agreement  dated  July  9,  1914, 
between  the  complainant,  Bijur  Motor  Lighting  Company, 
and  the  defendant,  Vincent  Bendix,  was  duly  executed  and 
delivered  by  said  parties,  and  is  a  valid  and  binding  agree- 
ment between  them. 

2.  That  the  bill  of  complaint  be  and  the  same  is  hereby 
dismissed,  and  that  defendants'  counterclaim  be  and  the  same 
is  hereby  sustained. 

3.  That  the  complainant  within  thirty  days  hereof  execute 
and  deliver  to  the  defendant  Vincent  Bendix  a  license  in  writ- 
ing in  accordance  with  the  terms  of  said  agreement. 

4.  That  the  complainant  pay  the  costs  of  this  suit  to  be 
taxed,  and  that  execution  issue  therefor. 

Approved  as  to  form. 


Solicitors  for  Complainant. 

'We  hereby  admit  service  upon  us  of  a  copy  of  the  fore- 
going proposed  decree  and  of  notice  of  submission  of  the 
sanie  to  the  court  for  settlement  and  signature. 
Dated,  New  York,  Sept.  7,  1916. 

.  Engelhard  &  Pollak, 
Of  Counsel  for  Complainant." 
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No.  1124. 

Order  Amending  Decree  Above. 

[Caption.] 

The  complainant  herein  having  moved  by  Engelhard  & 
Pollak,  its  solicitors,  for  an  order  extending  complainant's 
time  to  give  the  license  called  for  by  paragraph  numbered  3 
of  the  decree  in  this  case,  which  said  decree  was  entered  in 
this  court  September  25,  1916,  said  motion  being  made  on 
the  affidavit  of  Walter  H.  Pollak,  dated  September  25,  1916, 
and  upon  the  whole  record  in  the  case,  and  the  motion  hav- 
ing duly  come  on  for  argument  before  a  district  court  of  the 
United  States  in  this  district,  and  after  hearing  upon  said 
motion,  Walter  H.  Pollak  and  Karl  E.  Wilhelm,  of  counsel, 
in  support  of  said  motion,  and  Samuel  E.  Hibben  and  Harold 
E.  Brown  in  opposition  thereto,  and  after  reading  the  afore- 
said affidavit  of  \\'alter  H.  Pollak,  now,  therefore. 

It  is  ordered  that  the  said  decree  entered  September  25, 
1916,  be,  and  the  same  is,  hereby  modified  as  to  the  third  par- 
agraph thereof,  so  as  to  read  as  follows : 

"3.  That  the  complainant  within  sixty  days  hereof  execute 
and  deliver  to  the  defendant  Vincent  Bendix,  a  license  in 
writing  in  accordance  with  the  terms  of  said  agreement." 

This  order  is  granted  upon  the  condition  that  the  appeal 
herein  will  be  taken,  the  petition  therefor  and  assignment  of 
errors  being  filed,  all  within  sixty  (60)  days  after  said  Sep- 
tember 25,  1916. 

And  it  i^j  further  ordered  that  the  decree  herein  entered 
on  September  25,  1916,  be,  and  the  same  hereby  is  (except 
as  hereinbefore  expressly  modified),  left  in  all  respects  in 
force  and  effect.  Enter, 

John  R.  Hazel, 
District  Judge  of  United  States. 
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Na  1125. 

Perpetual  Injuncticm.(l) 

[CaptioK.] 

The  President  of  the  United  States  of  America  to  C.  D.,  his 
servants,  agents,  and  workmen,  Greeting: 

Whereas,  it  has  been  represented  to  us  in  our  district  court 

of  the  United  States  for  the circuit  for  the district 

of ,  that  letters  patent  of  the  United  States  were  issued 

to  A.  B.  for  improvement  in  ,  dated  the  day  of 

,  1888»  No.  ,  of  which  the  plaintiff  is  the  sole  and 

exclusive  owner,  and  that  the  plaintiff  is  also  the  owner  of 
all  rights  to  recover  damages  and  profits  from  all  infringers 
of  said  letters  patent  (as  well  prior  as  subsequent  to  the 
assignment  of  said  letters  patent  to  plaintiff)  ;  that  said  letters 
patent  are  good  and  valid,  and  have  been  infringed  by  the 

defendant  herein  by  the  manufacture,  use,  and  sale  of  

embodying  said  invention,  and,  among  others,  by known 

and  designated  as . 

Now,  therefore,  we  do  strictly  command  and  enjoin  you, 
the  said  C.  D.,  your  servants,  agents,  and  workmen,  for  the 
remainder  of  the  term  of  the  life  of  said  letters  patent  from 
further  infringing  the  same,  and  from  manufacturing,  using, 

and  selling  the  said  infringing ,  or  any containing 

or  embodyig  the  invention  embraced  in  said  letters  patent. 

[Add  teste.] 

(1)  R.  S.  U.  S.,  Sec.  4921. 


No.  1126. 

Decree  Sustaining  in  Part  a  Patent  and  Dismissing  Bill  as 

to  Certain  Claims. 

[Caption.] 

This  cause  having  been  brought  to  a  final  hearing,  upon 

pleadings  and  proofs,  on  the  day  of ,  and  counsel 

for  the  respective  parties  having  been  heard,  and  the  cause  hav- 
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ing  been  considered  by  the  court  and  an  opinion  filed  therein 

on  the day  of ,  it  is  herAy  ordered,  adjudged  and 

decreed  as  follows: 

First.  That  the  A.  patent,  No. ,  dated ,  sued  on 

as  to  the  sixth  claim,  is  void,  and  the  bill  is  dismissed  as  to 
this  patent. 

Second.  That  the  P.  patent,  Na ,  dated ,  sued  on 

as  to  th^  eighth  claim,  if  valid  at  all,  is  not  infringed. 

Third.  That  the  S.  patent,  Na ,  dated ,  if  valid 

at  all,  is  not  infringed,  and  as  to  this  patent  also  the  bill  is 
dismissed.     • 

Fourth.  That,  following  the  decision  in  the  case  of  this  com- 
plainant against  the  S.  R.  Manufacturing  Company,  the  P, 

patent,  No. ,  dated ,  is  valid  as  to  claims  i,  2  and  3, 

and  the  bill  is  sustained  as  to  said  patent  and  the  case  is  re- 
ferred to.E.  M.,  as  Master,  to  take,  state  and  report  an  ac- 
count as  to  claims  i,  2  and  3  of  this  patent,  and  an  injunction 
as  to  claims  i,  2  and  3  of  this  patent  is  hereby  awarded. 

Fifth.  That  the  bill  as  to  R.  C,  individually,  and  to  R.  C 
and  C.  C,  executors  of  the  estate  of  the  late  P.  P.,  is  dis- 
missed. 

Sixth.  That  no  costs  be  recovered  by  either  party,  both  hav* 
ing  partly  failed  and  partly  prevailed. 

Seventh.  The  defendant,  P,  P.  &  Ca,  having  prayed  for  a 
supersedeas,  it  is  ordered  that  this  decree  be  superseded  until 
the  judgment  of  the  Circuit  Court  of  Appeals  is  entered,  upon 
the  filing  by  said  defendant  of  a  supersedeas  bond  in  the  sum 
of  $ to  be  approved  by  the  judge  of  this  court. 


Ho.  1127- 

Notice  of  Petition  to  Take  New  Evidence. 

[Caption,'] 

Dated  . 

Mr.  R.  X.,  Counsel  for  Complainant. 
Dear  Sir :  —  Please  find  herewith  a  copy  of  petition  of  de- 
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fenclants,  in  the  above  entitled  cause,  asking  for  leave  to  in- 
troduce evidence,  as  to  structures  made  by  them  upon  which 
the  decision  of  the  court  is  requested,  together  with  copies  of 
the  affidavits  of  G.  S.,  L.  D.  and  M.  P,  in  support  of  said 
P^^^^^^^-  Yours  very  truly, 

R.  Y., 
Solicitor  for  Defendants. 
Service  of  the  papers  referred  to  above  acknowledged,  this 
day  of ,  A.  D.  — .  r.  x., 

Solicitor  for  Complainant- 


No.  1128. 

Petition  of  Defendants  to  Introduce  New  Evidence. 

[Caption.] 

To  the  Hon.  the  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the  District  of  ,  and  

Division  thereof.     In  Equity: 

The  petition  of  the  C.  D.  Manufacturing  Company,  C.  V. 
and  T.  O.,  defendants,  to  the  bill  of  complaint  of  the  A.  B. 
Manufacturing  Company,  complainant,  respectfully  represents 
to  your  honors : 

That  the  bill  of  complaint  in  the  above  cause  was  filed  on 

the day  of ,  alleging  infringement  by  the  defendants 

of  United  States  letters  patent,  No.  ,  issued  ,  to 

F.  H.,  and  owned  by  the  complainant,  said  patent  relating  to 
improvements  in  grain  drills. 

That  answer  and  replication  were  duly  filed  and  on  the 

day  of  ,  complainant  introduced  its  prima  facie 

proofs,  among  which  were  a  photogfraph  of  the  C.  D.  drill, 
which  was  marked  "  Complainant's  exhibit  photograph  of  C. 
D.  drill,'*^  also  a  section  of  a  drill  manufactured  and  sold  by  the 
C.  D. 'Manufacturing  Company,  which  was  marked  "Com- 
plainant's exhibit  section  of  defendant's  drill." 

That  these  two  exhibits  fully  exhibited  the  structure  em- 
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braced  and  supposed  to  be  covered  by  the  first,  second  and 
third  claims  of  the  H.  patent  sued  on,  and  related  solely  to 
the  mechanism  by  which  the  springs  for  giving  pressure  to  the 
shoe  runners,  were  united  to  the  drag  bars,  which  carried  said 
shoe  runners,  and  by  means  of  which  the  shoe  runners  were 
adjusted  vertically  to  lift  them  out  of  the  g^round,  or  to  regu- 
late their  depth  of  penetration  in  the  ground. 

That  testimony  was  offered  by  both  parties  —  that  on  the 
part  of  complainant  tending  to  show  that  said  uniting  structure 
of  the  springs  was  an  infringement  of  the  patent,  and  that  on 
the  part  of  defendants  tending  to  show  that  such  structure  did 
not  infringe  the  claims  of  the  patent,  and  the  case  was  finally 

closed  and  came  on  for  final  hearing  May  ,  before  his 

honor  Judge  G.  S.,  at ,  and  was  fully  argued  by  counsel 

for  both  parties,  and  the  case  taken  under  advisement. 

That  on ,  his  honor  Judge  G.  S.,  filed  an  opinion  in 

said  case,  in  which  he  found  that  the  defendants'  structure,  as 
illustrated  by  the  exhibits  above  referred  to,  infringed  the  first, 
second  and  third  claims  of  the  H.  patent  sued  on,  and  among 
other  things  said: 

"  Upon  the  whole  case  the  best  opinion  at  which  I  can  ar- 
rive at  is  that  the  defendants'  machine  infringes  the  first,  sec- 
ond and  third  claims  of  the  plaintiff's  patent.  The  question 
is  very  close,  I  think.  The  invention,  although  it  consists  of 
a  combination  of  old  elements,  is  evidently  a  very  useful  and 
meritorious  combination,  and  its  validity  being  conceded,  I 
think  the  defendants  insist  upon  a  too  limited  construction  of 
the  combination.  The  case,  very  largely,  turns  on  the  point 
whether  the  wedge-plate  in  the  defendants'  machine  is  equiv- 
alent of  the  clamping  plates  or  the  swinging  head  of  the  com- 
plainant's patent.  My  opinion  is  that  it  is  such  equivalent. 
It  seems  to  me  that  the  effect  is  just  the  same,  and  that  it  is 
brought  about  in  substantially  the  same  way.  In  case  of  an 
original  or  pioneer  patent  and  applying  the  full  range  of 
equivalents,  infringement  could  hardly  be  denied.  Although, 
in  a  more  limited  sense,  the  cases  seem  to  warrant  the  view 
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that  plaintiff  is  entitled  to  protection  upon  the  doctrine  of' 
equivalent  in  a  patent  like  the  one  in  suit* 

''  So,  I  hold  that  infringement  of  claims  i,  2  and  3  is  made 
out  and  the  case  fails  as  to  claims  4  and  5. 

"  Decree  accordingly/' 

That  as  soon  as  this  opinion  was  communicated  to  your 
petitioners,  they  discovered  for  the  first  time,  that  the  machines 

that  they  had  been  manufacturing  and  selling,  since ,  were 

of  a  totally  different  construction,  so  far  as  the  parts  relating 
to  the  uniting  of  the  springs  to  the  drag  bars  were  concerned, 
and  that  they  were  not  aware  until  that  time  6f  the  change 
that  had  been  made  in  the  construction  of  said  parts. 

That  this  information  was  given  to  them  by  Mr.  G.  S.,  the 
superintendent  of  the  C.  D.  Manufacturing  Company,  who 
alone  had  entire  charge  of  the  shops  of  said  company,  and 
directed  the  construction  of  the  machines  made  by  said  com- 

« 

pany. 

That  the  officers  of  said  company  are  Mr.  J.  S.,  president, 
Mr.  T.  O.,  secretary  and  treasurer,  and  Mr.  L.  D.,  vice  presi- 
dent, and  that  none  of  these  gentlemen  give  any  attention  to 
the  details  of  construction  of  the  machines  manufactured  and 
sold  by  said  company,  but  leave  the  same  entirely  to  Mr.  G.  S., 
who  is  the  chief  mechanic  and  superintendent  of  the  company. 

Your  petitioners  represent  that  the  changed  construction 
above  referred  to  is  correctly  represented  by  the  Exhibits 
"  A."  and  "  B.,"  attached  to  the  affidavit  of  Mr.  G.  S.,  and 
they  are  informed  and  believe  that  the  same  do  not  infringe 
the  first,  second  and  third  claims  of  the  patent  sued  on,  or 
either  of  them,  and  therefore  pray  that  your  honor  may  per- 
mit them  to  offer  evidence  as  to  the  facts  set  forth  in  this 
petition,  and  that  your  honor  may  consider  the  structures  thus 
to  be  offered  in  evidence  and  declare  that  the  same  are  not  an 
infringement  of  the  H.  patent  sued  on. 

Your  petitioners  further  show  unto  your  honors,  that  hail 
they  been  aware  of  the  facts  presented  by  this  petition,  they 
would  have  taken  evidence  and  offered  proofs  to  show  con- 
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clusively  what  the  structures  were  that  they  were  engaged  in 
manufacturing,  and  they  therefore  humbly  pray  that  your 
honor  may  upon  the  showing  made  to  grant  this  petition,  and 
give  them  leave  to  offer  the  evidence  aforesaid,  so  that  in 
event  of  an  appeal,  the  whole  matter  may  go  up  for  review 
and  not  only  a  part  of  it. 

And  your  petitioners  will  ever  pray,  etc. 

The  C.  D.  Manufacturing  Company, 

C.  B.  and  T.  O. 
By  R.  Y.,  Solicitors  for  Defendants. 


No.  1129. 

Master.  (1) 

After  an  interlocutory  decree  sustaining  a  patent,  and  de- 
claring the  defendant's  device  an  infringement  of  the  patent 
sued  on,  the  court  usually  appoints  a  special  master,  to  whom 
the  case  is  referred,  to  ascertain  and  report  damages  and 
profits  on  account  of  such  infringement.  If  a  clerk  of  a 
United  States  court  is  appointed,  a  special  reason  for  such 
appointment  must  be  assigned. 

(1)  See  Judicial  Code,  Sec.  68.  For  forms  of  notices,  oaths  of 
master,  etc.,  see  Nos.  . 


No.  1130. 

Master's  Report.  (1) 
[Caption,] 

To  the  Honorable  Judges  of  the  Circuit  Court  of  the  United 
States  for  the District  of : 

The  undersigned,  R.  C,  appointed  special  master  in  the 

above-entitled  cause,  under  a  decree  entered  therein  the 

day  of ,  1894,  respectfully  submits  the  following  report: 

Said  decree  directs  the  master  to  "ascertain,  state,  and  re- 
port an  account  of  the  profits,  gains,  and  advantages  which 
have  accrued  to  defendant,  and  the  damages   sustained  by 
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plaintiff,  by  reason  of  Infringement  of  the  patent  sued  on; 
also  the  number  of  said  stop-valves  made  and  also  the  number 
sold  by  said  defendant  since  the day  of ,  1885." 

The  master  finds: 

First,  That  the  defendant  manufactured  during  the  time 
embraced  in  this  inquiry,  2,000  of  said  valves  of  different 
sizes,  as  follows  [here  make  an  itemised  statement  of  the 
number  of  valves  made  in  each  style],  of  these  1,975  have 
been  sold,  and  25  are  on  hand. 

Second,     That  the  plaintiff  has  granted  licenses  to  L.  M., 

dated ;  to  S.  H.,  dated ;  to  H.  B.,  dated ,  for  a 

uniform  royalty  of  20  cents  per  valve,  and  that  the  plaintiff 
produced  testimony  to  show  settlements  with  other  infringers, 
namely  [here  state  the  names  of  such  infringers  in  fall],  on  a 
basis  of  a  royalty  of  20  cents  per  valve,  and  the  master  finds 
that  the  said  20  cents  per  valve  is  an  established  royalty,  and. 

Third.  That  upon  this  basis  the  amount  of  damages  due 
from  the  defendant  to  the  plaintiff  is  found  to  be  20  cents 
per  valve  for  2,000  valves,  amounting  to  four  hundred  dollars. 

The  testimony  taken  by  the  master,  and  the  licenses  and 
other  exhibits,  are  filed  herewith. 

All  of  which  is  respectfully  submitted.  R.  C. 

Special  Master. 

Dated  this day  of ,  1894. 

(1)  See  Nos.  . 


No.  1131. 

Master's  Report.     (Another  Form.) 

[Caption,] 
[Proceed  as  in  No,  ii^o  to  "Second,'*  and  continue  as  follows:] 

Second.  There  is  no  established  royalty  or  license  fee  for 
the  manufacture  of  said  valves  that  appears  in  the  testimony 
before  your  honors  or  in  the  testimony  produced  before  this 
master. 

Third,     That  of  these  valves,  500  cost  50  cents  each,  and 


DECREES,    ETC.  167^ 

500  one  dollar  each,  which  is  an  average  cost  of  75  cents  each. 
The  cost  of  the  remainder  of  the  valves  does  not  appear,  and 
75  cents  is  therefore  assumed  as  the  cost  of  all  the  valves 
made  by  the  defendant,  making  the  total  cost  of  all  the  valves 
sold,  $1,481.25. 

The  total  amount  received  for  the  valves  by  the  defendant, 
as  appears  by  defendant's  books,  was  $1,962.50;  leaving  a 
net  profit  on  valves  sold,  $481.25. 

Fourth.  That  there  appears  to  be  no  damage  sustained 
by  plaintiff  other  than  the  loss  of  profits  on  the  valves  sold 
as  before  mentioned,  and, 

Fifth.  The  master  finds  that  there  is  due  from  the  de- 
fendant to  the  plaintiff  the  sum  of  $481.25. 

The  testimony  taken  by  the  master  is  filed  herewith. 

All  of  which  is  respectfully  submitted.  R.  C, 

Special  Master. 

Dated  this day  of ,  1894. 


No.  1132. 

Master's  Report.     (Another  Form.) 

^Capiion.^ 

To  the  Judge  of  the  District  Court  of  the  United  States  for 

the District  of : 

The  undersigned,  R.  C,  appointed  special  master  under 
a  decree  entered  in  above  case  April  9,  1887,  a  certified 
copy  of  which  is  hereto  attached,  respectfully  submits  the 

following  report : 

By  said  decree  the  master  is  directed, 

First.  To  take  and  report  to  the  court  an  account  of  the 
profits  which  the  defendants  have  received,  or  which  have 
arisen  or  accrued  to  them  from  the  manufacture,  use,  or  sale 
of  said  improvement,  or  from  said  infringement,  and 

Second.  To  ascertain  and  report  the  damages  which  the 
plaintiff  has  sustained  thereby  since  August  26,  1879. 

This  is  an  action  for  the  infringment  of  a  patent  band  for 
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wheel  hubs,  and  in  the  decision  handed  down  on  a  rehearing 
of  the  cause  Sept.  30,  1887,  the  court  says: 

**  The  hub  in  evidence  manufactured  by  defendants  shows 
a  band  having  the  overhanging  lip  at  its  inner  side  and  the 
internal  vertical  or  substantially  vertical  shoulder.  The 
decree  will  stand,  but  the  accounting  will  be  limited  in  ac- 
cordance with,  and  the  injunction  modified  to  conform  to, 
this  opinion." 

This  decision  of  the  court  limits  the  master  in  this  account* 
ing  to  the  particular  form  of  band  therein  described,  and  the 
accounting  is  made  accordingly. 

It  is  agreed  between  the  parties  that  2,198  sets  of  wheel 
hubs  with  bands  were  made  between  January,  1879,  ^^^ 
February  13,  1885,  but  only  a  part  of  the  bands  so  used  were 
of  the  device  described  in  the  above-quoted  decision  of  the 
court.  There  is  nothing  in  the  evidence  to  show  how  many 
of  the  hubs  so  made  contained  the  infringing  device. 

Plaintiff  endeavors  to  show  an  established  license  fee,  set- 
ting  up  three  licenses  for  the  sale  of  the  patent  device,  but 
even  if  that  were  a  sufficient  number  to  establish  a  general 
license  fee,  an  examination  of  said  license  shows  such  condi- 
tions as  remove  them  from  the  category  of  general  licenses 
for  the  sale  of  these  specific  devices  in  question.  For  ex- 
ample : 

I.  A  license  was  granted  by  plaintiff  to  P.  &  D.  to  use 
the  infringing  device,  but  it  was  coupled  with  other  privi- 
leges and  advantages,  viz.: 

First.  It  was  conditioned  upon  plaintiff  going  into  and 
remaining  in  the  employ  of  his  licensee. 

Second,  It  covered  all  wheel  patents  owned  by  plaintiff, 
but  did  not  mention  the  device  in  question. 

Third,  The  fee  for  the  use  of  all  plaintiff's  patents  should 
be  fixed  by  mutual  agreement,  but  should  never  exceed  fifty 
cents  a  set. 

Fourth,  That  such  license  should  include  the  right  to 
use  any  and  all  patents  for  all  improvements  which  plaintiff 

has  now  or  may  hereafter  acquire. 
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Fifth,  That  the  license  should  be  exclusive  so  long  as  the 
plaintiff  remained  in  his,  licensee's,  employ. 

II.  A  license  was  granted  to  P.  &  B.,  but  it  also  included 
First.     The  right  to  use  three  different  patents. 

Second,  The  right  to  use  any  and  all  improvements  which 
plaintiff  might  subsequently  use  and  patent. 

Third,    It  binds  the  licensee  to  make  no  competing  wheels. 

Fourth,  It  is  measurably  exclusive,  in  that  plaintiff  agrees 
to  limit  his  license  to  a  specific  number. 

III.  To  the  W.  Wheel  Co.  which  provided, 

First.  That  it  should  cover  two  patents  and  any  other 
which  plaintiff  might  subsequently  procure. 

Second,  That  plaintiff  should  not  license  more  than  six 
parties  in  the  United  States,  except  on  failure  of  such  six  par- 
ties  to  supply  the  demands  of  the  trade. 

Counsel  claim  that  such  a  license  fee  is  established  by  them 
as  constitutes  a  measure  of  damages  to  govern  the  account- 
ing in  this  reference,  but  the  only  uniformity  in  these  licenses 
is  the  fee,  which  was  50  cents  per  set  of  four  wheels,  and  they 
lack  every  other  element  necessary  ^to  establish  a  geneial 
license  fee. 

Counsel  for  plaintiff  also  claims  that  all  the  wheel  hubs 
made  by  defendants  contain  a  band  similar  in  principle  to 
the  patented  devices,  and,  therefore,  that  plaintiff  is  entitled 
to  compensation  for  all  the  wheels  made  by  defendants  dur- 
ing said  period.  That  portion  of  the  decision  of  the  court 
already  quoted  seems  to  furnish  a  sufficient  answer  to  this 
claim.  The  master  can  not  consider  any  other  device  than 
that  which  has  "the  overhanging  lip  at  its  inner  side  and 
the  internal  vertical  or  substantially  vertical  shoulder.'' 
The  evidence  shows  that  some  of  the  hubs  made  by  defend- 
ants contain  a  half-oval  band,  some  a  square,  and  some  a  V 
shaped  band,  but  how  many  of  each  kind  were  made  does 
not  appear.  A  sample  of  each  style  of  band  so  used  was 
exhibited  to  the  master,  and  all  are  filed  as  exhibits  in  thif 
accounting. 
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The  master  finds: 

First.  There  is  no  established  license  fee  for  the  use  of 
the  said  patented  device  which  can  be  assumed  as  a  meas- 
ure of  damages  in  this  accounting. 

Second,  It  is  not  shown  how  many  wheel  hubs  containing 
said  patent  device  were  made  by  defendants. 

Third,  In  the  absence  of  testimony  showing  the  number, 
of  wheel  hubs  containing  said  patented  device  made  by  de- 
fendants the  master  has  no  recourse  but  to  find  nominal 
damages  due  from  said  defendants  to  plaintiff,  and  he  there- 
fore so  finds. 

A  draft  report,  similar  in  all  respects  to  the  foregoing, 
was  submitted  to  counsel  for  both  parties  hereto,  thus  giv- 
ing them  an  opportunity  to  except  to  the  findings  before 
filing.  Counsel  for  plaintiff  filed  exceptions,  which  are 
hereto  attached. 

The  master  has  re-examined  the  testimony  bearing  upon 
the  questions  involved  in  his  findings,  and  overrules  said 
exceptions. 

The  testimony  taken  before  the  master  and  the  depo- 
sitions and  exhibits  offered  at  the  hearings  are  filed  here- 
with. 

All  of  which  is  respectfully  submitted.  R.  C, 


Dated  this day  of ,  1894  . 


Special  Master. 


No.  1133. 

Final  Decree. 

\Caption^ 

This  cause  having  come  on  to  be  heard  upon  the  report  of 
B.  R.,  Esq.,  as  special  master,  to  whom  it  was  referred  to 
take,  state,  and  report  an  account  of  damages  and  profits  in 
accordance  with  the  interlocutory  decree  herein,  which  re- 
port is  dated  the day  of ,  1894,  and  also  upon  ex- 
ceptions taken  to  the  said  report  on  the  part  of  the  plaintiff. 
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and  also  on  the  part  of  the  defendant,  and  the  said  cause 
having  been  argued  by  counsel  for  the  respective  parties, 
and  due  deliberation  had  thereon, 

It  is  ordered,  adjudged,  and  decreed  that  the  said  defend- 
ant pay  to  the  said  plaintiff  the  sum  of dollars,  which 

is  the  amount  found  by  the  special  master,  as  stated  in  his 
report  above  referred  to,  to  be  due  from  the  defendant  to  the 
plaintiff. 

It  is  ordered,  adjudged,  and  decreed  that  the  said  defend- 
ant pay  to  the  said  plaintiff  his  costs  in  said  suit  to  be  taxed, 
and  that  said  plaintiff  have  execution  for  such  costs,  and  for 
the  sums  above  decreed,  to  be  paid  to  said  plaintiff. 


Ho.  1134. 

Final  Decree  in  Suit  for  Infringement. 

[Caption,] 

At  a  stated  term  of  the  district  court  of  the  United  States 
for  the  district  of  Maryland,  held  in  the  United  States  court 
house  and  postoffice  building,  Baltimore  City,  Maryland,  on 
the  10th  day  of  January,  1916. 

Present:   Hon.  John  C.  Rose,  U.  S.  Judge. 

The  Crown  Cork  and  Seal  Company^ 
of  Baltimore  City, 

vs.  V  -  . 

The  Carper  Automatic  Bottling  Ma-/  ^"  Equity, 
chine  Company,  of  Baltimore  City, 
•  and  Albert  A.  Carper. 

This  cause  came  on  to  be  heard,  this  term,  and  was  argued 
by  counsel,  and  thereupon,  upon  consideration  thereof,  it  was 
ordered,  adjudged  and  decreed  as  follows,  viz: 

1.  That  letters  patent  of  the  United  States,  No.  1,012,984, 
dated  December  26,  1911,  for  improvements  in  bottling  ma- 
chines, as  to  claims  28,  29,  37,  38,  39,  42  and  57  thereof, 
and  1,120,596,  dated  December  8,  1914,  for  improvements  in 
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bottling  gaseous  liquids,  as  to  claims  1,  6,  9,  10  and  24,  both 
granted  to  plaintiflf,  The  Crown  Cork  and  Seal  Company  of 
Baltimore  City,  as  the  assignee  of  the  defendant,  Albert  A. 
Carper,  are  good  and  valid  in  law. 

2.  That  the  said  Albert  A.  Carper  was  the  true,  first  and 
original  inventor  and  discoverer  of  the  inventions  (404)  de- 
scribed in  said  letters  patent,  1,012,984  and  1,120,596,  and 
each  of  them ;  and  that  The  Crown  Cork  and  Seal  Company 
of  Baltimore  City  is  the  sole  and  exclusive  owner  of  said 
letters  patent  and  each  of  them,  and  all  claims  and  demands 
arising  out  of  any  infringement  of  each  of  said  letters  patent. 

3.  That  the  defendants.  The  Carper  Automatic  Bottling 
Machine  Company  of  Baltimore  City  and  Albert  A.  Carper, 
have  infringed  upon  and  violated  claims  28,  29,  37,  38,  39,  42 
and  57  of  said  letters  patent  No.  1,012,984,  and  claims  6,  9, 
10  and  24  of  said  letters  patent  No.  1,120,596,  and  upon  the 
exclusive  rights  of  the  plaintiff  by  making  or  causing  to  be 
made,  and  using  or  causing  to  be  used,  a  machine  for  bottling 
gaseous  liquids  containing  and  embodying  the  inventions  of 
said  claims  of  said  letters  patent. 

4.  That  the  defendants.  The  Carper  Automatic  Bottling 
Machine  Company  of  Baltimore  City  and  Albert  A.  Carper, 
have  not  infringed  upon  claim  1  of  said  patent  No.  1,120,596, 
or  upon  the  exclusive  rights  of  the  plaintiff  by  making  or 
causing  to  be  made,  and  using  or  causing  to  be  used,  a  ma- 
chine for  bottling  gaseous  liquids  containing  and  embod3ring 
the  invention  of  said  claim  of  said  letters  patent. 

5.  That  an  injunction  be  issued  pursuant  to  the  prayer  of 
the  bill  of  complaint  herein,  strictly  commanding  and  enjoin- 
ing the  said  defendant.  The  Carper  Automatic  Bottling  Ma- 
chine Company  of  Baltimore  City,  its  officers,  directors,  clerks, 
servants,  agents,  and  workmen,  and  each  and  every  of  them, 
and  the  said  defendant,  Albert  A.  Carper,  his  solicitors,  clerks, 
servants,  agents,  attorne)rs,  and  workmen,  and  each  and 
every  of  them,  to  forthwith,  and  for  the  remainder  of  the 
term  of  said  letters  patent,  and  each  of  them,  desist  and  re* 
frain  from  directly  or  indirectly  making  or  causing  to  be 
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made,  and  vending  or  causing  to  be  vended  to  others,  to  be 
used,  and  using  or  causing  to  be  used,  machines  made  in  ac- 
cordance with  or  containing  or  embodying  the  inventions  de- 
scribed in  letters  patent  No.  1,012,984,  and  particularly  re- 
ferred to  in  claims  28,  29,  37,  38,  39,  42  and  57  thereof,  and 
the  inventions  described  in  letters  patent  No.  1,120,596,  and 
particularly  referred  to  in  claims  6,  9,  10  and  24  thereof. 

The  amount  of  plaintiff's  damages  having  been  agreed  to 
be  ten  hundred  and  seventy  dollars  ($1,070. — ),  it  is  further 
ordered,  adjudged  and  decreed, 

6.  That  the  plaintiff  recover  as  its  damages  of  defendants 
the  sum  of  ten  hundred  and  seventy  dollars  ($1,070. — ),  with 
interest  thereon  from  the  date  ot  entry  of  this  order  and 
decree. 

7.  That  the  plaintiff  recover  of  the  defendants  its  costs  to 
be  taxed. 

8.  That  plaintiff  have  judgment  and  execution  for  the 
sums  herein  to  be  paid  to  it  by  defendants. 

John  C.  Rose, 
January  10,  1916.  District  Judge. 

No.  1135. 

Judgment  for  Coats. 

[Caption.] 

The  above-entitled  action  having  been  reached  for  trial  and 
the  issues  therein  tried  before  Honorable  John  R.  Hazel, .  the 
plaintiff  appearing  by  Walter  H.  PoUak,  Esq.,  of  New  York, 
and  the  defendants  by  John  B.  Stanchfield,  Esq.,  of  New 
York,  and  the  court  having  thereafter  decreed  judgment  in 
favor  of  the  defendants  and  against  the  plaintiff,  together 
with  costs,  such  judgment  being  entered  in  the  office  of  the 
clerk  of  the  United  States  district  court  for  the  western  dis- 
trict of  New  York  on  September  25,  1916,  and  the  costs  hav- 
ing been  taxed  in  the  sum  of  $326.70; 

Now,  on  motion  of  Rector,  Hibben,  Davis  &  Macauley,  it 
is  hereby 
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Adjudged,  that  the  defendants  recover  of  the  plaintiff  the 
sum  of  $326.70,  costs  as  taxed,  and  that  plaintiff  have  execu- 
tion therefor. 

Judgment  signed  this  26th  day  of  October,  1916. 

S.  W.  Petrie,  Clerk. 


No.  1136. 

Order  on  Mandate. 

[Caption,] 

This  cause  having  been  removed  from  this  court  to  the 
United  States  circuit  court  of  appeals  for  the  sixth  circuit  by 
the  appeal  of  the  complainant  from  the  decree  entered  in  this 
cause  in  this  court  on  the  4th  day  of  March,  A.  D.  1912,  and 
the  said  circuit  court  of  appeals  having  ordered  and  adjudged 
that  said  decree  of  this  court  be  hereby  affirmed  with  costs, 
and  said  circuit  court  of  appeals  having  remanded  said  cause 
to  this  court  as  appears  by  the  mandate  of  the  circuit  court  of 
appeals,  now  here; 

Now,  on  motion  of  the  attorneys  for  defendant,  it  is 
ordered  that  the  judgment  of  said  circuit  court  of  appeals  be 
entered  as  the  judgment  of  this  court,  and  that  said  defendant 
recover  of  said  complainant  its  costs  herein  expended,  taxed 
at  $ ,  and  have  execution  therefor. 


No.  1137. 

Decree  on  Mandate  from  Circuit  Court  of  Appeals. 

[Caption.] 

This  cause  came  on  for  hearing  on  the  application  of  the 
plaintiff  for  entry  of  a  decree  according  to  the  mandate  of  the 
circuit  court  of  appeals  heretofore  entered  in  this  case,  and 
was  submitted  to  the  court.  On  consideration  it  is  ordered, 
adjudged  and  decreed,  that  an  injunction  be  issued  in  due 
form  of  law  under  the  seal  of  this  court  against  the  manufac- 
ture and  sale  by  the  defendant,  Whitney,  or  his  agents  of  his 
hoisting  device  and  hoisting  frame  for  use  or  sale  in  the 
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combination  of  claim  one  or  of  claim  three  of  the  Henderson 
patent  or  for  any  other  purpose  than  use  in  a  scafford  made 
by  laying  a  plank  on  the  lower  bars  of  two  of  his  hoisting 
frames  placed  with  their  edges  to  the  wall  of  the  building: 
that  this  cause  be  referred  to  Harry  D.  Palmer,  as  special 
master  in  chancery  of  this  court,  to  ascertain  and  report  to 
the  court  an  account  of  the  number  of  hoisting  devices  made 
and  sold  by  the  defendant  in  violation  of  plaintiff's  rights 
under  said  claims  one  and  three  of  the  Henderson  patent,  and 
also  the  gains,  profits  and  advantages  which  the  said  defend- 
ant has  received  or  made  or  which  have  accrued  to  him  from 
infringement  of  the  rights  of  the  plaintiff  under  said  patent 
and  the  damages  which  the  plaintiff  has  suffered  by  reason  of 
said  infringement.  It  is  further  ordered  that  the  master  shall 
take  and  state  an  account  of  the  taxable  costs  in  the  district 
court  herein  and  apportion  same  between  the  respective  par- 
ties; that  is  to  say,  the  costs  so  found  relative  to  the  claims 
one  and  three  of  the  Henderson  patent  shall  be  paid  by  the 
defendant  and  the  costs  so  found  relative  to  claim  two  of  the 
Henderson  patent  and  of  the  claims  of  Murray  patent,  orig- 
inally sued  upon  herein,  shall  be  paid  by  the  plaintiff. 

Thos.  C.  Munger, 
Dated  November  13,  1915.  Judge. 


No.  1138. 

Order  for  Supplemental  Decree. 

[Caption.] 

A  motion  for  a  supplemental  injunction  having  been  made 
and  submitted  by  the  plaintiff,  as  well  as  an  application  for 
further  directions  to  the  master : 

A  supplemental  decree  may  be  prepared  in  the  same  terms 
as  the  original  decree  as  applied  to  scaffold  hoisting  machines 
like  those  shown  in  patent  No.  1,114,832,  and  on  the  same 
terms,  conditions  and  restrictions  as  in  the  original  decree 
herein,  and  for  an  accounting  with  reference  to  such  machine. 

Such  decree  may  also  contain  directions  to  the  master  in 
his  accounting  to  allow  to  plaintiff  the  profits  accruing  be- 
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cause  of  infringements  of  plaintiff's  pajtent  before  the  date  of 
the  filing  of  plaintiff's  bill,  but  not  allowing  any  damages  for 
infringements  before  that  date;  and  the  accounting  for  such 
infringements  being  limited  to  manufacture  or  sale  for  use  or 
sale  as  limited  in  the  original  decree. 

T.  C.  M.. 
Dated .  Judge. 


No.  1139. 

Supplemental  Decree  after  Mandate. 

[Caption,] 

A  decree  having  been  entered  herein  on  November  13, 
1915,  according  to  the  mandate  of  the  circuit  court  of  ap- 
peals heretofore  entered  in  this  case  and  submitted  to  this 
court,  and  a  motion  for  a  supplemental  injunction  having  been 
made  and  submitted  by  the  plaintiff,  as  well  as  an  application 
for  further  directions  to  the  master;  and  such  motion  having 
been  duly  argued  by  counsel  for  plaintiff  and  by  counsel  for 
defendant,  and  a  motion  to  reopen  and  reconsider  plaintiff's 
motion  having  been  submitted,  which  is  overruled,  to  which 
defendant  excepts,  now  then,  it  is  ordered,  adjudged  and  de- 
creed that  an  injunction  be  issued  in  due  form  of  law  under 
the  seal  of  this  court  against  the  manufacture  and  sale  by  the 
defendant,  Whitney,  or  his  agents,  of  scaffold  hoisting  ma- 
chines like  those  shown  in  patent  No.  1,114,832,  for  use  or 
sale  in  the  combination  of  claim  one  or  of  claim  three  of  the 
Henderson  patent  or  for  any  other  purpose  than  use  in  a 
scaffold  made  by  laying  a  plank  on  the  lower  bars  of  two  of 
his  hoisting  frames  placed  with  their  edges  to  the  wall  of  the 
building. 

That  the  special  master  in  chancery  of  this  court,  Harry  O. 
Palmer,  shall  ascertain  and  report  to  the  court  an  account  of 
the  number  of  scaffold  hoisting  machines  like  those  shown  in 
patent  No.  1,114,832,  made  and  sold  by  the  defendant  in  vio- 
lation of  plaintiff's  rights  under  said  claims  one  and  three  of 
the  Henderson  patent  and  also  the  gains,  profits  and  advan- 
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tages  which  the  said  defendant  has  received  or  made  or  which 
have  accrued  to  him  from  infringement  of  the  rights  of  the 
plaintiff  under  said  patent  and  the  damages  which  the  plain- 
tiff has  suffered  by  reason  of  said  infringement. 

That  the  special  master  in  chancery  of  this  court,  Harry  O. 
Palmer,  in  his  accounting,  under  the  said  decree  dated  No- 
vember 13,  1915,  and  under  this  decree,  shall  allow  unto  the 
plaintiff  the  profits  accruing  because  of  infringement  of 
plaintiff's  patent  before  the  date  of  the  filing  of  plaintiff's 
bill,  but  shall  not  allow  any  damages  for  infringements  before 
that  date,  and  that  the  accounting  for  such  infringements 
shall  be  limited  to  manufacture  or  sale  of  the  hoisting  device 
and  hoisting  frame  referred  to  in  the  said  decree  dated  No- 
vember 13,  1915,  and  of  411  scaffold  hoisting  machines  like 
those  shown  in  patent  No.  1,114,832,  for  use  or  sale  in  the 
combination  of  claim  one  or  of  claim  three  of  the  Henderson 
patent  or  for  any  other  purpose  that  use  in  a  scaffold  made 
by  laying  a  plank  on  the  lower  bars  of  two  of  said  hoisting 
frames,  or  of  said  scaffold  hoisting  machines  placed  with  their 
edges  to  the  wall  of  the  building. 

Thos.  C.  Munger, 

Judge. 


No.  1140. 

Supplemental  Injunction. 

The  President  of  the  United  States  of  America,  to  Egbert 
Whitney  and  his  Agents — Greeting: 

Whereas,  it  has  been  represented  to  me  that  an  action  is 
pending  at  present  in  the  United  States  district  court,  district 
of  Nebraska,  Omaha  division,  in  which  the  New  York  Scaf- 
folding Company  is  plaintiff,  and  you,  Egbert  Whitney,  are 
the  defendant,  said  action  having  been  brought  on  claims  one 
and  three  of  the  Henderson  patent,  which  is  U.  S.  patent  No. 
959,008;  and,  whereas,  a  decree  was  entered  in  said  court  on 
November  13,  1915,  according  to  the  mandate  of  the  court 
of  appeals  of  the  eighth  circuit,  and  an  injunction  issued  ac- 
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cording  to  said  decree,  and  a  motion  for  a  supplemental  in- 
junction having  been  brought  and  argued,  and  it  having  been 
ordered  and  decreed  that  a  supplemental  injunction  should 
issue  against  you  and  your  agents.    Now,  then. 

You,  Egbert  Whitney,  or  your  agents,  are  hereby  enjoined 
against  the  manufacture  and  sale  of  scaffolding  hoisting  ma- 
chines like  those  shown  in  patent  No.  1,114,832,  for  use  or 
sale  in  the  combination  of  claim  one  or  of  claim  three  of  the 
Henderson  patent,  or  for  any  other  purpose  than  use  in  a 
scaffold  made  by  laying  a  plank  on  the  lower  bars  of  two  of 
your  hoisting  frames  placed  with  their  edges  to  the  wall  of 
the  building. 

Witness,  the  Honorable  Thomas  C.  Munger,  judge  of  the 
district  court  of  the  United  States  for  the  district  of  Nebraska, 
Omaha  division,  this  19th  day  of  June,  1916,  and  of  the 
Independence  of  the  United  States,'  the  one  hundred  and 
fortieth,  at  the  postoffice  building,  Omaha,  Nebraska,  in  the 
said  district.  R.  C.  Hovt, 

[Seal.]  Clerk  of  the  District  Court  of  the  United 

States    for    the    District    of    Nebraska, 

Omaha  Division. 

By  John  Nicholson, 
•  Deputy. 

Service  of  this  writ  ts  hereby  accepted  and  copy  thereof 
received  by  me  this  20th' day  of  June,  1916. 

Egbert  Whitney. 
Defendant 

Ho.  1141. 

Notice  of  Motion  for  Supplemental  Injunction. 

[Caption,] 

You  will  please  take  notice  that  on  the  day  set  by  this 
court  for  the  hearing  of  the  questions  certified  unto  it  by  the 
honorable  master  in  chancery,  we  shall  move  for  a  supple- 
mental injunction  to  restrain  the  defendant  from  making,  sell- 
ing or  using  or  causing  to  be  made  or  sold  or  used,  scaffold 
hoist  machines  like  plaintiff's  exhibit  "Little  Wonder"  type 
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referred  to  in  the  papers  hereunto  annexed,  for  other  purposes 
than  use  in  a  scaffold  made  by  laying  a  plank  or  planks  on 
the  lower  bars  of  two  of  the  frames  of  said  machines  placed 
with  their  edges  to  the  wall  of  the  building;  and  for  a  sup- 
plemental account  with  reference  to  said  machines. 

We  will  use  at  the  hearing  the  affidavit  of  Eugene  M. 
Cavanagh  and  Edwin  Alfred  Matson,  verified  the  18th  day 
of  February,  1916,  as  well  as  the  affidavit  of  Carl  P.  Goepel, 
verified  the  18th  day  of  February,  1916,  and  the  exhibits  re- 
ferred to  in  said  affidavits,  and  further  affidavits  to  be  later 
served  on  you  as  to  the  connection  of  the  defendant  with  the 
"Little  Wonder"  machines. 

We  shall  also  use  that  portion  of  the  testimony  taken  at 
the  accounting  before  the  honorable  master  in  chancery  rela- 
tive to  any  machines  put  out  by  the  defendant  herein  for  use 
in  the  combinations  of  claims  one  and  two  of  the  Henderson 
patent  No.  959,008, .  other  than  the  Whitney  scaffold  hoist 
machine,  put  intevidence  at  the  trial  therein,  and  more  par- 
ticularly we  shall  use  that  portion  of  the  accounting  relative 
to  questions  33  and  34. 

We  shall  also  move  to  have  the  defendant  held  in  contempt 
of  court  for  having  made  or  sold  or  used,  or  caused  to  be 
made  or  sold  or  used  the  "Little  Wonder"  machines  herein- 
before mentioned,  after  the  filing  of  the  decree  after  mandate, 
save  for  the  lawful  use  before  mentioned. 

We  shall  also  move  for  such  other  and  further  relief  as 
may  be  deemed  proper. 

Yours,  etc., 

C.    P.    GOEPEL, 

To  W.  R.  L.,  Solicitor  for  Plaintiff. 

Solicitor  for  Defendant, 

Marquette  Building,  Chicago,  Illinois. 

Service  of  the  foregoing  notice,  the  accompanying  affida- 
vits of  Eugene  M.  Cavanagh,  Edwin  Alfred  Mattson  and 
Carl  P.  Goepel  and  plaintiff's  exhibits  Nos.  1  to  25,  inclusive, 

by  receipt  of  copies  thereof,  is  accepted  this  day  of 

February,  1916.  W.  R.  L., 

Solicitor  for  Defendant. 
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No.  1142. 

Declaration  for  Infringement  after  Expiration  of  Patent. 

District  Court  of  the  United  States  for 

the District  of . 

A.  B.,  Plaintiff,        |  ^^  ^aw, 

C.  D.,  Defendant.    J  '^'^'P^^'  °"'  *^^  ^^  ^'^' 

A.  B.,  of  the  city  of ,  state  of ,  who  is  a  citizen 

of  said. state  of  ,  and  of  the  United  States,  plaintiff, 

complains  of  C.  D.,  of  the  city  of ,  state  of ,  who  is 

an  inhabitant  of  the  district  of ,  defendant,  of  a 

plea  of  trespass  on  the  case,  and  says: 

That  A.  B.,  of  the  city  of ,  state  of  ,  was  a  cit- 
izen of  the  United  States  before  and  at  the  time  of  his  appli- 
cation for  the  letters  patent  hereinafter  mentioned;  that  he 
was  the  true,  original,  and  first  inventor  of  a  certain  new 
and  useful  invention  fully  described  in  the  specification  of 
the  letters  patent  hereinafter  mentioned,  for  an  improvement 
in  sewing-machines,  and  which  was  not  known  or  used  in 
this  country,  and  not  patented  or  described  in  any  printed 
publication  in  this  countr>',  or  any  foreign  country,  before 
his  invention  thereof,  and  was  not  in  public  use,  or  on  sale, 
in  the  United  States  more  than  two  years  prior  to  his  appli- 
cation for  letters  patent  of  the  United  States  therefor  (2)  and 
no  application  for  a  foreign  patent  for  said  invention  has  been 
filed  more  than  seven  months  prior  to  the  filing  of  the  appli- 
cation in  this  country  (  3  ) . 

And  that,  on  the day  of ,  1876,  letters  patent  of 

the  United  States,  No.  ,  were  issued  upon  the  applica- 
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tiotf  of  said  A.  B.  for  said  invention,  in  due  form  of  law,  and 

delivered  to  the  said  A.  B.,  in  the  name  of  the  United  States 

of  America,  and  under  the  seal  of  the  patent  office  of  the 

United  States,  and  was  signed  by  the  secretary  of  the  inte- 
« 

rior  of  the  United  States,  and  countersigned  by  the  commis- 
sioner of  patents  (4) ;  and  that  said  letters  patent  did  grant 
to  said  A.  B.,  his  heirs,  or  assigns,  for  the  termof  seventeen 

years  from  the day  of ,  1876,  the  exclusive  right  to 

make,  use,  and  sell  the  said  invention  throughout  the  United 
States  and  the  territories  thereof. 

And  the  plaintiff  further  says,  that  always  hitherto,  from 
the  date  of  said  letters  patent  up  to  the  expiration  of  the  said 

letters  patent.  No. ,  he  has  vended  to  others  the  right  to 

make  and  use  sewing-machines  embodying  said  invention, 
to  his  great  advantage  and  profit. 

Yet  the  defendant,  well  knowing  the  premises,  did  con- 
trive to  injure  the  plaintiff  heretofore,  to  wit :  on  and  after 

the day  of ,  1885,  and  up  to  and  on  the day 

of ,  1890,  and  during  and  within  the  term  of  seventeen 

years  mentioned  in  said  letters  patent,  and  after  the  granting 
of  the  same,  and  before  the  bringing  of  this  suit  within  the 

district  of  the  United   States,  and   elsewhere   in   the 

United  States,  unlawfully,  wrongfully,  and  injuriously,  and 
with  intent  to  deprive  the  plaintiff  of  the  rights  which  he 
might,  and  otherwise  would,  have  derived  from  the  sale  of 
rights  to  make  and  use  sewing-machines  embodying  said 
invention,  and  without  the  license  of  the  plaintiff,  and  against 
the  will  of  the  said  plaintiff,  did  make,  use,  and  sell,  and  caused 
to  be  made,  used,  and  sold,  sewing-machines  which  contained 
and  employed  substantially  the  invention  covered  by  the 
said  letters  patent  sued  on  herein  in  infringement  of  the  said 
exclusive  rights  secured  to  A.  B.  by  the  letters  patent  afore- 
said, contrary  to  the  statute  of  the  United  States  in  such 
cases  made  and  provided,  whereby  the  plaintiflF  has  been, 
and  is,  greatly  injured,  and  has  been  deprived  of  large  roy- 
alties which  he  might,  and  otherwise  would,  have  derived 
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from  the  sales  of  rights  to  make  and  use  such  sewing-ma- 
chines, and  has  sustained  actual  damages  thereby  to  the 
amount  of dollars. 

Wherefore,  by  force  of  the  statutes  of  the  United  States, 
the  right  of  action  has  accrued  to  the  said  plaintiff  to  re- 
cover the  said  actual  damages,  and  such  additional  amount 
not  exceeding  in  all  three  times  the  amount  of  such  actual 
damages  as  the  court  may  see  fit  to  adjudge  and  order,  be- 
sides the  costs. 

And  yet  the  defendant,  though  often  requested  so  to  do, 
has  never  paid  the  same  nor  any  part  thereof,  but  has  re- 
fused and  still  refuses  so  to  do. 

Wherefore  plaintiff  prays  for  judgment  in  the  sum  of 

dollars,  and  for  his  costs.  R.  X., 

Attorney  for  Plaintiff. 

(1)  R.  S.,  Sees.  4919  and  4920;  Walker  on  Patents,  Sees.  418,  et  seq.; 
Robinson  on  Patents,  Sees.  949,  et  seq.     See  also  Xos.  . 

The  pleadings  in  actions  at  law  in  patent  cases  should  conform  to 
the  practice  under  the  common  law  and  not  to  state  forms.  Myers  v. 
Cunningham,  44  Fed.  346.  But  see  Celluloid  M'tg.  Co.  v.  American 
Co.,  34  Fed.  744:  May  v.  Mercer  County,  30  Fed.  246;  Brickill  v. 
Hartford,  57  Fed.  216;  Cottier  v.  Stimpson,  18  Fed.  689. 

(2)  Gray  v.  James,  1  Peters,  Circuit  Ct.  Rep.,  482;  Walker  on  Pat- 
ents, Sec.  425. 

(3)  See  Act  of  March  3,  1897,  29  Stat,  at  L.,  692,  amending  R.  S., 
Sec.  4887. 

(4)  R.  S.,  Sec.  4883;  Cutting  v.  Meyers,  4  Wish.  222. 


No.  1143. 

Verification  to  Declaration  or  Plea. 

United  States  of  America, 
District  of ,  ss. 

On  this  day  of ,  personally  appeared  before  me 

A.  B.,  who  makes  solemn  oath  that  the  facts  set  forth  in  the 


ACTION    AT    LAW    IN    PATENT    CASES.  16S7 

above  declaration  [or  plea]  are  true,  to  the  best  of  his  know! 
edge  and  b'^lief.  R.  C, 

Clerk. 


Ho.  1144. 

Plea — General  Issue.  (1) 
[Caption,] 

And  the  defendant,  by  his  attorney,  R.  X.,  comes  and  de- 
fends the  wrong  and  injury  when,  etc.,  and  says  that  he  is 
not  [or,  they  are  not,  or  any  or  either  of  them]  guilty  of  the 
said  supposed  grievances  above  laid  to  his  charge,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as 
the  said  plaintiff  has  above  complained  against  him,  and  of 
this  the  defendant  puts  himself  upon  the  country. 

S.  Y., 
Attorney  for  Defendant. 

[  Verification,  ] 

(1)  All  the  ortlinary  defenses  in  patent  suits  may  be  set  up  and 
j>rovcd  under  the  general  issue,  except  those  specially  mentioned  in 
Sec.  4920  of  the  R.  S.  of  the  United  States.  Of  these  defenses  notice 
must  be  served  upon  the  plaintiff  in  writing.  The  pleadings  in  law 
and  equity  differ,  in  that  all  the  defenses  relied  upon  must  be  stated 
in  the  answer  in  equity,  but  need  not  be  so  stated  in  a  pleading 
at  law,  except  as  specially  provided  in  the  statute  above  referred  to. 

R.  S.,  Sec.  4920;  sec  Robinson  on  Patents,  Sees.  993  and  999,  and 
notes  and  references  cited;  N.  Y.  Pharmacal  Co.  v.  Tilden,  21  Blatchf. 
191,  14  Fed.  740;  Judson  v.  Bradford.  16  O.  G.  3  B.  and  A.  539. 


No.  1145. 

Plea  and  Notices  of  Special  Matter.  (1) 

[Proceed  as  in  No.  to  the  signature,  and  insert  the 

following:] 

And  the  defendant  gives  the  following  notices  in  writing 

of  special  matter  to  the  plaintiff  thirty  days  before  the  trial : 

The   plaintiff   will   take   notice   that    the   above-named    de- 
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fendant  will  prove,  upon  the  trial  of  this  cause,  in  bar  of  the 
said  plaintifTs  action,  as  follows,  to  wit : 

First.  That  for  the  purpose  of  deceiving  the  public,  the 
description  and  specification  filed  by  A.  B.,  the  patentee 
aforesaid,  in  the  patent  office  of  the  United  States,  whereon 
the  letters  patent  sued  on  were  granted,  was  made  to  con- 
tain less  than  the  whole  truth  relative  to  his  invention,  or 
discovery  \or^  more  than  is  necessary  to  produce  the  desired 
effect  which  was  intended  to  be  produced  by  the  said  inven- 
tion, or  discovery]  in  the  following  particulars,  viz.:  \here 
state  the  particulars^ 

Second,  That  the  said  patentee  surreptitiously  and  un- 
justly obtained  the  patent  sued  on  for  that  which  was  in  fact 
invented  by  one  J.  R.,  in  the  city  of ,  state  of ,  be- 
fore the  alleged  invention  of  A.  B.,  and  that  the  said  J.  R. 
was  using  reasonable  diligence  in  adapting  and  perfecting 
his  said  invention. 

Third.     That  the  said  invention  and  device  was  not  new 
when  produced  by  the  said  A.  B.,  and  that  substantially  the 
same  invention  and  device  is  shown  in  printed  publications 
and  letters  patent  of  the  United  States  granted  prior  to  the, 
application  of  the  said  A.  B.  for  a  patent,  as  follows,  to  wit : 

In  letters  patent.  No. ,  granted  G.  M.,  May  i6,  1870; 

In  letters  patent,  No. ,  granted  S.  S.,  June  15,  1872. 

And  on  page  104  of  the  "  Universal  Dictionary  of  Mechan- 
ical Arts,"  published  in  Paris,  France,  by  Louis  Dumas,  at 
No. Rue  St.  Jacques,  in  1864,  etc.,  etc. 

Fourth.  That  he  was  not  the  original  inventor  or  discov- 
erer of  any  material  and  substantial  part  of  the  thing  pat- 
ented in  letters  patent  No. ,  herein  sued  on,  but  that  the 

said  invention  and  every  material  and  substantial  part  thereof 

was  invented  by  one  S.  M.  at ,  in  the  state  of ,  who 

now  resides  at ,  in  the  state  of ,  and  that  the  same 

was  known  to  be  invented  by  the  said  S.  M.  as  early  as  the 
day  of ,  1870,  and  prior  to  the  time  when  it  is  al- 
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leged  in  the  declaration  that  the  same  was  invented  and  dis- 
covered by  A.  B.,  patentee  as  aforesaid. 

Fifth,     That  the  alleged  invention  mentioned  in  letters 

patent  No. ,  sued  upon  herein,  was  in  public  use  and  on 

sale  in  this  country  more  than  two  years  before  the  applica- 
tion of  the  said  A.  B.  for  a  patent  therefor,  instances  of 
which  said  use  and  sale  are  more  particularly  specified  as 
follows : 

Known  to  and  used  by  J.  M.,  at  Cincinnati,  Ohio,  in  May, 
1865,  which  said  use  is  known  to  J.  M.  and  L.  N.,  who  re- 
side in  Cincinnati,  Ohio,  and  to  others. 

Sixth,  That  the  alleged  invention  mentioned  in  letters 
patent  No. ,  sued  upon  herein,  had  been  previously  in- 
vented and  discovered  by  one  S.  L.,  at ,  in  the  state  of 

,  and  thereafter  and  before  the  time  when  it  is  alleged 

in  the  declaration  the  same  was  invented  and  discovered  by 

A.  B.,  patentee  as  aforesaid ;  and  as  early  as  the day  of 

,  1865,  the  same  was  by  the  said  S.  L.  abandoned  to  the 

public,  and  was,  with  the  consent  and  allowance  of  the  said 
S.  L.,  in  public  use,  and  used  [^r,  publicly  offered  for  sale  and 
sold]  at  Akron,  Ohio,  by  J.  S.  &  Co.,  which  said  use  \or^  expo- 
sition for  sale  and  sale]  is  known  to  J.  S.,  president  of  the  said 
company,  who  now  resides  at  Cincinnati,  Ohio,  and  to  R. 
S.,  who  resides  at  Chicago,  Illinois,  and  to  others. 

S.  Y., 
Attorney  for  Defendant, 

(i)  Only  notice  of  such  defenses  should  be  pleaded  as  the  defend- 
ant wishes  to  make  in  his  case,  and  the  remaining  paragraphs  should 
be  omitted.  See  R.  S.,  Sec.  4920.  Robinson  on  Patents,  Sec.  959  et 
seq. 


Ho.  1146. 

Replication.  ( 1 ) 
[Caption,^ 
And  the  said  plaintiff,  as  to  the  said  pleas  of  the  said  de- 
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fendant,  by  him  above  pleaded,  of  which  he  has  put  himself 
upon  the  country,  doth  the  like.  R.  X., 

Attornev  for  Plaintiff. 


(I)  For  the  general  subject  of  actions  at  law  for  patent  infringe- 
ment, see  Walker  on  Patent  Law,  5th  ed..  Sees.  421  to  554;  Hopkins 
on  Patents,  Sees.  329  and  3J0. 
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COPYRIGHTS 


Ho.  1147. 

Infringement  of  Copyright  of  Book,  (a) 

[Caption,] 

The  plaintiff,  for  its  bill  of  complaint,  alleges: 

1.  That  S.  E.  Hendricks  Co.,  Inc.,  the  plaintiff  herein,  is 
a  corporation  duly  organized  and  existing  under  and  by 
virtue  of  the  Laws  of  the  State  of  New  York,  having  its  prin- 
cipal place  of  business  at  No.  2  West  13th  Street,  in  the  Bor- 
ough of  Manhattan,  City  of  New  York.  N.  Y.,  and  that 
Thomas  Publishing  Company,  the  above-named  defendant,  on 
information  and  belief,  is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  Laws  of  the  State  of  New 
York,  and  is  a.  citizen  of  said  state,  and  of  tlie  Southern  Judi- 
cial District  of  New  York,  and  has  a  regular  and  established 
place  of  business  in  the  Borough  of  Manhattan,  City  and  State 
of  New  York,  and  within  the  Southern  Judicial  District  there- 
of, in  which  district  and  elsewhere  it  has  committed  and  is 
committing  the  acts  of  infringement  and  wrongs  complained 
of  hereia  ' 

2.  That  this  is  a  suit  brought  for  infringment  of  a  copy- 
right duly  granted  under  the  Statutes  of  the  United  States 
upon  a  book  or  publication  of  which  plaintiff  .is  the  author 
and  proprietor,  and  that  the  jurisdiction  of  this  Court  is  in- 
voked under  the  copyright  laws(l)  of  the  United  States. 

3.  That  the  plaintiff  is,  and  at  the  time  of  the  commission 
of  the  acts  herein  complained  of  was,  the  author  and  pro- 
prietor of  a  certain  copyrighted  publication  known  as  "Hen- 
dricks Commercial  Register  of  the  United  States  for  Buyers 
and  Sellers — Twentv-third  Annual  Edition." 

4.  That  said  publication  is  designed  to  give  a  lisc  of  man- 
ufacturers in  the  iron,  steel,  structural,  building  and  kindred 
industries,  or  primary  sources  of  supply  for  articles  manu- 
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factured  in  connection  therewith  in  the  United  States  of 
America,  and  said  publication  particularly  lists  the  important 
architects  located  in  the  United  States,  and  the  respective 
manufacturers  who  have  machine  shops  or  foundry  shops. 

5.  That  plaintiff,  as  author  and  proprietor,  desiring  to 
secure  copyright  upon  the  aforesaid  publication  in  accord- 
ance with  the  Statute  of  the  United  States,  in  such  case  made 
and  provided,  did,  on  the  11th  day  of  September,  1914,  and 
within  the  limits  of  the  United  States,  publish  said  "Hen- 
dricks Commercial  Register  of  the  United  States  for  Buyers 
and  Sellers — Twenty-third  Annual  Edition,"  with  due  notice 
of  copyright  thereon  as  provided  by  the  Copyright  Act,  to 
wit,  "Copyrighted,  1914,  S.  E.  Hendricks  Co.,  Inc.,"  and  that 
by  reason  of  such  publication  with  notice  of  copyright,  as 
aforesaid,  did  duly  secure  copyright  of  said  publication.  (2) 
That  after  said  copyright  had  been  secured  by  the  plaintiff 
by  said  publication  with  notice  of  copyright,  as  hereinbefore 
alleged,  the  plaintiff  did  promptly  on  tlie  14th  day  of  Sep- 
tember, 1914,  file,  or  cause  to  be  filed,  with  the  Register  of 
Copyrights  at  Washington,  D.  C,  two  complete  conies (3)  of 
the  best  edition  of  said  copyrighted  book  then  published ;  that 
such  copyrighted  book  was  printed  from  plates  made  in  the 
United  States,  from  type  set  within  the  limits  of  the  United 
States;  that  the  same  was  bound  within  the  United  States, 
and  that  the  making  of  the  plates,  engravings,  photo  engrav- 
ings, text,  and  everything  embodied  in  said  publication,  were 
all  performed  within  the  limits  of  the  United  States;  that  an 
affidavit  made  by  the  plaintiff,  as  author,  duly  setting  forth 
the  compliance  with  all  requirements  of  the  Copyright  I^w, 
was  duly  filed  with  the  Register  of  Copyrights,  accompanying 
said  books  filed  with  the  Register  of  Copyrights,  and  that 
plaintiff  has  duly  done  and  performed  all  acts  and  complied 
with  all  requirements  necessary  to  establish  its  rights  to  the 
aforesaid  copyright  under  the  Statute  of  the  United  States, 
in  such  cases  made  and  provided,  and  lias  paid  the  fees  re- 
quired by  the  Copyright  Act;  that  the  said  Register  of  Copy- 
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rights  duly  issued  to  the  plaintiff,  under  the  seal  of  the  Li- 
brary of  Congress,  United  States  of  America,  Copyright  Of- 
fice, a  certificate  of  copyright  registration,  signed  by  the  Reg- 

j  ister  of  Copyrights,  dated  and  identified  as  follows:  "Sep- 

tember 14,  1914,  Class  A— XXc  No.  379,504."    That  thereby 

[  there  was  secured  to  the  plaintiff,  its  successors  and  assigns, 

as  provided  by  law,  for  the  first  term  of  twenty-eight  years 

I  from  said  date,  the  exclusive  rights  and  privileges  in  and  to 

the  said  copyright  throughout  the  United  States  and  terri- 
tories thereof,  as  by  said  certificate,  or  a  duly  authenticated 
copy  thereof,  here  ready  in  court  to  be  produced,  and  profert 
of  which  is  hereby  made,  will  more  fully  and  at  large  appear; 
that  the  plaintiff  has  duly  printed  upon  each  and  every  copy 
of  said  publication  produced  by  it,  on  the  title  page  of  said 
publication,  the  notice  prescribed  by  the  Act  of  Congress,  to 
wit,  "Copyrighted,  1914,  S.  E,  Hendricks  Co.,  Inc." 

^  6.     Plaintiff  further  alleges  that  said  copyrighted  book  was 

composed,  edited,  prepared,  arranged,  and  compiled  and  pub- 
lished from  original  sources  of  information  by  and  under  the 
direction  of  the  plaintiff,  and  said  book  contained  and  con- 
tains a  large  amount  of  matter  wholly  original  with  plaintiff, 
all  of  which  is  the  private  property  of  plaintiff,  as  such  author 
and  proprietor. 

7.  Plaintiff  further  alleges  that  it  has  from  time  to  time 
printed  a  large  number  of  copies  of  said  book,  and  sold  the 
same  to  its  customers  and  subscribers,  having  caused  to  be 
printed  and  inserted  in  each  and  all  of  said  copies  or  vol-, 
umes,  on  the  title  page  of  each  thereof,  the  notice  of  copy- 
right prescribed  by  the  Act  of  Congress,  fulfilling  all  require- 
ments necessary  to  maintain  its  right  to  the  aforesaid  copy- 
right, to  wit,  "Copyrighted,  1914,  S.  E.  Hendricks  Co., 
Inc.,"  (4)  and  that  plaintiff  has  never  sold  or  transferred  said 
copyright,  or  any  interest  or  share  in  the  same,  to  the  defend- 
ant herein,  or  to  any  other  person,  firm,  or  corporation,  nor 
has  it  authorized  or  licensed  the  defendant  to  publish  the 
same  or  any  portion  thereof,   or  any  abstract,  excerpt,  or 
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abridgment  thereof,  but  plaintiff  was  and  is  the  sole  and  ex- 
clusive owner  and  proprietor  of  the  same,  and  has  the  sole 
and  exclusive  right  to  publish  ll.e  same;  and  that  the  copy- 
right of  said  book  is  of  great  value  to  the  plaintiff,  to  wit, 
the  value  of  $125,000,  and  the  loss  and  damage  to  plaintiff  by 
reason  of  the  violation  thereof  is  not  less  than  the  same  amount. 

8.  That  the  defendant  is  in  the  business  of  publishing  and 
selling  a  trade  register,  and  in  preparing  its  'Thomas  Regis- 
ter of  American  Manufacturers,  Seventh  Edition."  has,  as  a 
substitute  for  and  in  lieu  of  resorting  to  original  sources,  un- 
fairly used  the  results  of  the  plaintiff's  labors,  and  has  in- 
corporated such  results  in  defendant's  publication,  and  the  de- 
fendant's said  publication  is  to  a  very  large  extent  the  product 
of  plaintiff's  original  work,  with  slight  chani^es  made  to  con- 
ceal the  fact  that  it  is  the  product  of  plaintiff's  original  work, 
as  aforesaid;  thereby  unfairly  availing  itself  of  plaintiff's 
original  work,  the  result  of  which  the  defendant  published  as  its 
own  original  work,  and  in  violation  and  infringement  of  plain- 
tiff's copyright,  as  aforesaid,  to  the  great  and  irreparable  dam- 
age of  the  plaintiff  in  its  business,  for  which  it  can  not  be  com- 
pensated in  damages  in  an  action  at  law,  and  for  which  there 
is  no  adequate  remedy,  save  in  a  court  of  equity. 

9.  Plaintiff  alleges  that  in  the  book  publislied  by  defend- 
ant in  the  year  1914,  known  as  "Thomas  Register  of  Ameri- 
can Manufacturers,  6th  Edition,"  and  in  its  previous  editions, 
the  infringing  matter  complained  of  does  not  appear.  That  at 
the  time  or  immediately  prior  to  the  publication  by  defendant 
of  its  said  register  in  1914.  one  S.  E.  Hendricks  was  in  the 
employ  of  plaintiff  and  had  been  in  its  employ  and  associated 
with  it  and  its  predecessors  in  interest,  for  many  years  prior 
thereto.  That  after  the  said  publication  in  1914  by  the  de- 
fendant, said  S.  E.  Hendricks  and  numerous  other  employees 
of  the  plaintiff  left  the  employ  of  the  plaintiff  and  all  of  them 
entered  the  employ  of  the  defendant.  That  said  Hendricks 
and  said  other  employees  being  fully  conversant  and  cog- 
nizant of  the  value  of  certain  information  appearing  in  plain- 
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tiff's  Register,  as  this  plaintiff  is  informed  and  verily  believes, 
did  induce  the  defendant  to  incorporate  in  the  "Thomas  Reg- 
ister of  American  Manufacturers,  Seventh  Edition,"  pub- 
lished by  it  in  or  about  October  or  November,  1915,  the  in- 
fringing data  herein  complained  of;  that  after  the  employ- 
ment of  said  Hendricks  and  other  persons  as  aforesaid,  the 
defendant,  in  lieu  of  resorting  to  original  sources  of  informa- 
tion, did  incorporate  in  its  Seventh  Edition,  almost  verbatim, 
certain  data  appearing  in  plaintiff's  publication,  to  wit,  **Hen- 
(Irick's  Commercial  Register,  Twenty-third  Edition,"  and  has 
unfairly  used  and  appropriated  the  result  of  plaintiff's  labor, 
and  did  deliberately  and  wilfully  infringe  the  exclusive  rights 
and  privileges  of  the  plaintiff  in  and  to  its  said  duly  copy- 
righted Hendricks  Commercial  Register.  Twenty-third  An- 
nual Edition,  and  is  infringing,  and  threatens  to  continue  to 
infringe  upon  the  exclusive  rights  and  privileges  of  the  plain- 
tiff in  and  to  its  said  duly  copyrighted  Register,  as  aforesaid. 

10.  That  plaintiff  has  never  acquiesced  in  any  infringe- 
ment of  its  rights  in  the  premises  at  any  time,  and  that  but 
for  the  infringements  and  ^yrongful  and  unlawful  acts  of  this 
defendant,  herein  complained  of,  plaintiff  would  now  be  in 
peaceful  possession  and  enjoyment  of  said  copyrighted  publica- 
tion, and  of  the  income  derived  therefrom,  and  would  have 
enjoyed  a  larger  income  and  greater  profits  therefrom. 

11.  That  said  defendant,  well  knowing  the  premises,  and 
the  rights  and  privileges  of  the  plaintiff,  and  contriving  to 
injure  and  deprive  it  of  the  gains  and  profits  which  otherwise 
would  have  accrued  to  it  from  the  ownership  of  said  copy- 
right, and  the  exclusive  rights  and  privileges  thereunder, 
prior  to  the  commencement  of  this  action,  and  after  the  date 
when  copyright  was  duly  procured  for  said  publication,  as 
aforesaid,  within  the  Southern  District  of  New  York  and 
elsewhere  in  the  Ignited  States,  without  license  or  permis- 
sion of  the  plaintiff,  and  in  wilful  infringement  of  said  copy- 
right, did  knowingly,  wrongfully,  wilfully,  fraudulently  and 
unlawfully  make  or  cause  to  be  made,  copy  or  cause  to  be 
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copied,  print  or  cause  to  be  printed,  publish  or  cause  to  be 
published,  sell  or  cause  to  be  sold,  advertise  or  cause  to  be 
advertised  said  copyrighted  work,  and  is  now  continuing  all 
of  said  infringing  acts,  and  has  threatened  and  is  continuing 
to  threaten  to  do  all  of  said  acts  in  connection  with  a  great 
number  of  infringing  books  covered  by  said  copyright;  and 
as  plaintiff  is  informed  and  believes,  said  defendant  still  has 
in  his  possession  many  of  said  unlawful  and  infringing 
books  and  publications.  That  said  defendant  has  vended  or 
otherwise  transferred  possession  to  others,  of  piratical  repro- 
ductions or  copies  of  said  copyrighted  publication,  for  the 
purposes  and  with  the  intent  of  aiding  and  abetting  such  ven- 
dees and  transferees  in  using  said  publication  and  the  infor- 
mation therein  contained,  and  such  vendee  and  transferees, 
thus  aided  and  abetted  by  said  defendant,  have  used  said  in- 
formation. 

12.-  PlaintiflF  has  been  informed  and  believes,  and  there- 
fore avers  that,  notwithstanding  the  fact  that  said  defendant 
has  been  duly  notified  of  plaintiff's  rights  in  the  premises, 
and  of  the  fact  that  said  defendant  is  infringing  said  copy- 
right,  said  defendant  has  continued  and  is  still  continuing,  to 
the  great  and  irreparable  injury  of  the  plaintiff,  the  making 
or  causing  to  be  made,  copying  or  causing  to  be  copied,  print- 
ing or  causing  to  be  printed,  publishing  or  causing  to  be  pub- 
lished, selling  or  causing  to  be  sold,  advertising  or  causing 
to  be  advertised  said  copyrighted  publication. 

13.  All  of  which  acts  are  in  violation  of  said  copyright, 
and  in  infringement  of  the  exclusive  rights  and  privileges  of 
the  plaintiff,  and  to  its  manifold  wrong  and  irreparable  dam- 
age and  injury. 

14.  That  the  plaintiff's  copyrighted  book  consists  of  at 
least  1,501  pages,  and  weighs  approximately  six  pounds,  and 
defendant's  infringing  book  consists  of  at  least  3.100  pages, 
weighing  approximately  13V$  pounds.  That  the  plaintiff  has 
in  its  possession  one  of  the  infringing  copies  or  publications 
issued  by  the  defendant.    That  by  reason  of  their  great  bulk 
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and  weight,  plaintiff  does  not  attach  copy  of  the  said  in- 
fringing publication,  or  plaintiff's  copyrighted  book,  but 
plaintiff  hereby  makes  profert  of  said  defendant's  publica- 
tion, and  plaintiff's  copyrighted  publication,  and  the  same 
will  be  produced  in  court. 

15.  Plaintiff,  but  for  the  wrongful  acts  and  conduct  of 
said  defendant,  complained  of  herein,  would  now  be  in  ex- 
clusive enjoyment  of  its  aforesaid  right  to  reproduce,  publish 
and  sell  said  copyrighted  publication  or  register,  and  would 
have  enjoyed  large  gains  and  profits  thereby,  and  by  reason 
of  such  wrongful  acts  and  conduct  by  said  defendant,  plain- 
tiff is  now  prevented  and  hindered  from  enjoying  such  gains 
and  profits,  and  is  threatened  with  great  and  irreparable  in- 
jury and  damage,  and  such  acts  have  and  will  continue  to 
depreciate  and  destroy  the  value  of  the  exclusive  franchise 
to  which  plaintiff  is  entitled  under  the  copyright  aforesaid, 
unless  the  said  infringing  acts  shall  be  restrained  and  pre- 
vented by  an  order  of  this  Honorable  Court  to  that  effect. 
Plaintiff  is  not  informed  as  to  the  exact  number  of  copies 
of  all  of  said  books,  registers,  or  publications,  or  of  the  copy- 
rightable component  parts  thereof  made  or  caused  to  be  made, 
or  sold,  or  otherwise  dealt  in,  or  transferred  by  said  de- 
fendant, nor  of  tlie  amount  of  profits  obtained  by  said  de- 
fendant by  such  unlawful  acts,  and  plaintiff  prays  a  discov- 
ery of  such  numbers,  and  of  such  profits. 

16.  For  as  much  as  plaintiff  has  no  adequate  remedy  at 
law,  it  prays : 

(a)  That  your  Honors  may  grant  unto  plaintiff  a  writ 
of  injunction (5)  provisional,  as  well  as  perpetual,  issuing  out 
of  and  under  the  seal  of  this  Honorable  Court,  strictly  en- 
joining said  defendant,  its  .officers,  servants,  agents,  attor- 
neys, workmen,  and  each  and  every  of  them,  from  directly 
or  indirectly  making  or  causing  to  be  made,  copying  or  caus- 
ing to  be  copied,  printing  or  causing  to  be  printed,  publish- 
ing or  causing  to  be  published,  selling  or  causing  to  be  sold, 
advertising  or  causing  to  be  advertised,  vending  or  offering 
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for  sale  or  being  in  any  wise  concerned  in  the  making,  copy- 
ing, printing,  publishing,  selling,  advertising,  vending  or  of- 
fering for  sale,  or  giving  away  any  work  containing  all  or 
any  portion  of  any  or  all  of  plaintiff's  said  copyrighted  book 
or  publication; 

(b)  That  the  defendant  be  required  by  decree  of  this 
Honorable  Court  to  account  for  and  pay  over  to  plaintiff, 
such  gains  and  profits  as  have  accrued  or  arisen  or  have  been 
earned  or  received  by  said  defendant,  and  all  of  such  gains 
and  profits  as  would  have  accrued  to  this  plaintiff,  but  for 
the  unlawful  doings  of  said  defendant,  and  all  damages  the 
plaintiff  may  have  suffered  or  sustained  therebv,  and  that 
this  Honorable  Court  may  increase  the  actual  damages  so 
assessed  against  the  defendant,  to  a  sum  equal  to  three  times 
the  amount  of  such  assessment ;( 6) 

(c)  That  defendant  be  ordered  to  deliver  up  on  oath  to 
be  impounded  during  the  pendency  of  this  action,  all  articles 
herein  alleged  to  infringe  plaintiff's  copyright ;(7) 

(d)  That  the  defendant  be  ordered  to  deliver  up  on  oath 
for  destruction  all  of  the  infringing  copies  of  plaintiff's  said 
copyrighted  book  or  publication  and  the  copyrighted  compo- 
nent parts  thereof,  together  with  all  plates,  negatives,  type,  post- 
ers, advertisements,  and  other  instruments  or  means  for  mak- 
ing or  printing  such  infringing  books,  including  the  type, 
etc.  ;(8) 

(e)  That  full  costs  be  allowed  to  plaintiff,  and  tliat  the 
Court  award  to  plaintiff  a  reasonable  attorney's  fee  as  part 
of  said  costs; 

(f)  That  the  plaintiff  may  have  such  other  and  furtlier  re- 
lief as  equity  may  require,  and  as  to  your  Honors  may  seem 
best 

To  the  end,  therefore,  that  said  defendant  may  show  why 
the  plaintiff  should  not  have  the  relief  herein  prayed  for  and 
may  make  full,  true,  and  perfect  answer,  but  not  under  oath 
(answer  under  oath  being  expressly  waived)  according  to  the 
best  and  utmost  of  its  knowledge  and  remembrance,  infor- 
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mation  and  belief,  to  the  several  matters  hereinbefore  averred 
and  set  forth,  as  fully  and  particularly  as  if  the  same  were 
repeated  paragraph  by  paragraph,  and  said  defendant  there- 
to severally  and  specifically  interrogated;  may  it  please  your 
Honors  to  grant  to  the  plaintiflf  a  writ  of  subpoena  ad  re- 
spondendum,  issuing  out  of  and  undei  the  seal  of  this  Hon- 
orable Court,  directed  to  said  defendant,  Thomas  Publishing 
Company,  commanding  it  to  appear,  make  answer  to  this  bill 
of  complaint,  and  to  perform  and  abide  by  such  orders  and 
decrees  herein  as  to  the  Court  may  seem  required  by  the 
principles  of  equity  and  due  conscience. 
And  the  plaintiff  will  ever  pray. 

S.  E.  Hendricks  Co.,  Inc., 

By  (Sd.)  William  Feil, 

Secretary. 
A.  B.  &  C.  D.,  Solicitors.  (Corp.  Seal.) 

(a)  Taken  from  Hendricks  v.  Thomas  Publishing  Co.,  154  C.  C. 
A.  629  (2d  Cir.). 

(1)  See  35  Stat  L.  1075  (Act  of  March  4,  1909)  Sees.  34  and  35. 
and  Judicial  Code,  Sees.  289  to  291.  Also  Judicial  Code,  Sec.  24, 
par.  7. 

(2)  Xotc  that  under  the  former  Copyright  Act  publication  was 
forbidden  prior  to  proceedings  to  obtain  registration. 

(3)  This  is  a  prerequisite  of  the  right  to  sue  for  infringement, 
Sec.  12  of  Copyright  Act,  and  must  be  alleged  and  proved.  N.  Y. 
Times  Co.  v.  Sun  Printing,  etc.,  Assn.,  204  Fed.  586,  123  C.  C.  A.  54. 

(4)  Copyright  Act,  Sec.  18  for  form  of  notice, 

(5)  Copyright  Act,  Sees.  25  and  36.  Proof  of  actual  damage  is 
not  necessary  to  procure  injunction.  Macmillan  Co.  v.  King,  223 
Fed.  862. 

The  prayers  for  relief  here  are  in  detail ;  there  is  nothing  in 
the  new  rules  which  forbids  this.  Rule  25  in  its  fifth  clause  in  fact 
provides  for  such  prayers. 

Special  relief  against  infringement  specifically  alleged  is  suggested 
by  the  court  in  Nikola  Tesla  Co.  v.  Marconi  Co.,  227  Fed.  903, 
although  the  bill  contained  a  general  prayer. 

(6)  Copyright  Act,  Sec.  25. 

(7)  Copyright  Act,  Sec.  25,  4th,  (c). 

(8)  Copyright  Act,  Sec  25,  4th,  (d). 
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No.  1148. 

For  Infringement  of  Copyright  of  Book  by  Advertising 

Matter,  (a) 

[Caption.] 

The  above  named  complainant,  Stone  &  McCarrick,  In- 
corporated, a  Corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  York,  brings  this  its  Bill  of  Com- 
plaint against  the  Defendants,  Dugan  Piano  Company,  a 
corporation  organized  and  existing  under  the  laws  of  the 
State  of  Louisiana,  and  John  V.  Dugan,  a  citizen  of  the 
United  States,  and  a  resident  of  New  Orleans,  Louisiana, 
both  doing  business  at  914  Canal  Street,  in  the  City  of  New 
Orleans,  Louisiana;  also  against  The  New  Orleans  Item,  a 
newspaper  published  in  New  Orleans,  Louisiana;  the  Item 
Company,  Ltd.,  a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Louisiana  and  publishing  the  news- 
paper aforesaid,  and  doing  business  at  210  Camp  Street, 
New  Orleans,  Louisiana;  and  also  against  James  M.  Thomp- 
son, a  citizen  of  the  United  States  and  publisher  of  the  New 
Orleans  Item  as  aforesaid:  and  the  complainant  herein  al- 
leges and  complains  as  follows: — 

L  The  complainant  herein  is  now,  and  since  about  the 
first  day  of  July,  1912,  has  been  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  New  York,  and 
having  its  principal  place  of  business  at  598  6th  Street, 
Brooklyn,  in  the  Borough  of  Kings,  and  the  City  and  State 
of  New  York,  and  is  therefore  in  contemplation  of  law  a 
citizen  of  that  State  and  of  the  United  States.  That  com- 
plainant was  organized  for  the  purpose,  among  other  things, 
of  carrying  on,  and  since  its  organization  has  carried  on, 
and  is  now  carrying  on,  the  business  of  writing,  making,  ed- 
iting, publishing  and  selling,  books  relating  to  the  sale  of 
pianos  and  player-pianos.  That  complainant,  its  officers  and 
employees  have  spent  much  time,  effort,  study  and  money  in 
devising,  writing  up,  editing,  publishing  and   selling  books 
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adapted  for  instruction  in  the  sale  of  pianos  and  player- 
pianos  aforesaid,  and  especially  intended  to  be  used  by  its 
subscribers  and  its  licensees  for  reprinting  in  the  form  of 
advertisements  in  newspapers,  magazines,  periodicals,  and 
other  literature. 

II.  Complainant  further  avers  that  for  the  purposes  afore- 
said, it  has  written,  or  caused  to  be  written,  and  prepared, 
published,  edited  and  copyrighted  a  book  entitled  "^lanual 
of  Instruction  in  the  Use  of  Stone  &  McCarrick  (Incorpor- 
ated) System  of  Salesmanship,"  and  that  its  officers,  agents, 
and  employees  have  spent  much  thought,  skill,  time,  effort 
and  money  in  deviling,  writing,  editing,  publishing,  intro- 
ducing and  selling  the  book  aforesaid:  and  that  the  book 
aforesaid  was  especially  intended  to  be  used  by  its  subscrib- 
ers and  its  licensees  for  reprinting  parts  thereof  in  a  series 
of  articles  intended  for  advertising  purposes ;  and  was  printed 
in  such  form  as  to  be  specially  adapted  for  use  as  "copy" 
for  advertisements  in  newspapers,  magazines,  periodicals  and 
other  literature;  and  that  said  book  so  prepared  was  proper 
subject-matter  for  protection  under  Sec.  5,  Class  A,  of  the 
Copyright  Act  of  March  4,  1909. 

III.  Complainant  further  avers  that  it  made  application  for 
copyright  for  the  book  aforesaid  in  due  form  of  law,  by  filing 
in  the  copyright  office  of  the  Library  of  Congress  an  appli- 
cation made  out  in  the  form  prescribed  by  the  rules  of  said 
copyright  office,  and  two  copies  of  the  printed  book,  bearing 
the  copyright  notice  required  by  the  statute,  and  secured  the 
grant  of  a  copyright  from  said  office  as  provided  by  law,  the 
entry  of  registration  of  said  copyright  being  dated  Sep- 
tember 12,  1912,  a  certificate  of  such  registration  signed  by 
the  Register  of  Copyrights,  and  under  seal  of  the  Librarian 
of  Congress,  being  hereunto  attached. 

And  complainant  further  says  that  on  the  title  page  of 
said  book  and  of  all  copies  thereof,  appear  the  words  "Copy- 
righted 1912  by  Stone  &  McCarrick,  Inc.,"  the  same  being 
the  notice  required  by  law;  profert  of  one  of  the  copies  of 
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said  publication  containing  said  notice  is  hereby. made,  and 
said  copy  will,  in  due  course,  in  Court  be  produced. 

Complainant  further  shows  that,  when  it  applied  for  the 
copyright,  it  was,  is  and  always  has  been  the  proprietor  of 
the  work  and  of  the  copyright  aforesaid  and  that  it  has  never 
abandoned  any  rights  therein  or  thereunder. 

IV.  Complainant  furilier  alleges  that  the  said'Dugan  Piano 
Company,  John  V.  Dugan,  and  the  officers  and  directors  of 
the  Dugan  Piano  Company,  are  engaged  in  the  business  of 
selling  pianos  and  player-pianos  and  advertising  the  same  in 
the  newspapers  and  other  periodicals,  and  were  all  and  sin- 
gular fully  advised  as  to  the  premises,  both  of  the  nature  of 
the  publication  aforesaid  and  of  the  copyright  for  same,  and 
it  and  they  have  knowingly,  willfully  and  wantonly  infringed 
the  said  copyright,  by  publishing,  or  causing  to  be  published, 
as  advertisements  of  the  wares  offered  for  sale  by  said  Dugan 
Piano  Company,  substantial  parts,  including  copyrightable 
component  parts,  of  the  copyrighted  work  aforesaid.  Certain 
of  the  parts  so  copyrighted  and  copied  either  in  the  exact 
phraseology,  or  with  slight  and  immaterial  changes,  in  the 
advertisements  of  the  said  Dugan  Piano  Company  are  cited 
in  Section  V  of, this  Bill  of  Complaint. 

V.  Complainant  further  avers  that  the  advertisements  re- 
ferred to  in  the  preceding  section  infringing  the  copyrighted 
work  as  aforesaid,  were  printed,  at  the  request  of  the  said 
Dugan  Piano  Company,  and  of  the  said  John  V.  Dugan, 
the  two  first  mentioned  defendants  herein,  for  profit,  and  to 
further  the  business  of  said  Company  and  those  interested 
therein;  and  that  these  were  in  the  form  of  paid  advertise- 
ments contained  in  various  editions  of  The  New  Orleans 
Item,  a  daily  newspaper  published  in  New  Orleans,  Lou- 
isiana, by  the  Item  Company,  Limited,  and  by  James  M. 
Thompson,  Publisher,  the  other  defendants  herein. 

The  infringing  acts  specifically  complained  of  are: — 

(1).     The  advertisement  of  Dugan  Piano  Company  con- 
tained on  page  3  of  the  New  Orleans  Item  of  November  3, 
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1912,  containing  copyrightable  subject-matter  printed  on 
sheet  8  of  the  Manual  of  Instructions  of  Stone  &  McCar- 
rick,  Inc.,  copyrighted  by  Complainant,  and  hereinafter  known 
as  Complainant's  Manual. 

(Here  follow  other  similar  advertisements.) 

A  copy  of  said  copyrighted  work  and  of  each  of  the  news- 
papers referred  to  is  filed  herewith. 

VI.  Complainant  further  alleges  on  information  and  be- 
lief that  the  New  Orleans  Item,  the  Item  Company,  Ltd., 
and  James  M.  Thompson,  the  other  defendants  herein  all  and 
singular  being  cognizant  of  the  fact  that  the  advertisements 
so  published,  as  set  forth  in  the  preceding  section  of  this 
Bill  of  Complaint,  contained  copyrightable  subject-matter 
covered  by  the  copyright  granted  to  Complainant  under  the 
laws  of  the  United  States,  did  knowingly,  willfully,  wantonly 
and  for  profit  copy,  or  cause  to  be  copied,  in  the  publication 
aforesaid,  to  wit:  the  New  Orleans  Item,  the  advertisements 
containing  the  copyrightable  subject-matter  aforesaid;  this 
in  infringement  of  the  rights  of  complainant  in  the  premises 
as  aforesaid. 

Complainant  further  says  that  the  copyrightable  subject- 
matter  contained  in  the  advertisements  aforesaid  had  never 
been  published  or  printed  prior  to  the  printing  and  publi- 
cation of  the  same  by  the  complainant,  and  that  the  com- 
plainant had  and  has  the  exclusive  right  and  privilege  to 
print,  publish  and  sell,  and  expose  for  sale  the  complainant's 
Manual  of  Instructions  aforesaid,  including  all  the  copyright- 
able matter  contained  therein,  and  that  by  the  infringement 
complained  of  complainant  has  sustained  great  damage,  det- 
riment and  injury:  and  that  on  application  made  by  com- 
plainant, or  its  attorneys,  to  the  said  defendants,  all  and 
singular,  they  have  failed  and  refused  to  in  any  manner 
compensate  the  complainant  for  such  damage,  detriment  and 
•injury. 

VII.  That  the  said  copyrighted  books  are  of  great  value 
to  your  complainant,  and  that  complainant,  until  the  wrong- 
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ful  acts  of  the  defendant  hereinafter  complained  of,  had  al- 
ways received,  and  that  complainant  still  sought  to  receive, 
the  profits  from  the  sale  of  said  books,  and  that  the  loss  and 
damage  to  complainant,  by  reason  of  the  violations  of  the 
said  copyrights  hereinafter  alleged,  have  been  and  will  be 
very  large. 

And  complainant  further  alleges  that  all  of  the  aforesaid 
acts  and  doings  of  the  defendants  are  contrary  to  equity  and 
good  conscience  and  tend  to  the  manifest  wrong  and  injury 
of  complainant  in  the  premises  and  that  complainant  has 
already  sustained  great  loss  and  damage  by  the  aforesaid 
unlawful  acts  and  doings  of  the  defendants  and  will  con- 
tinue to  sustain  still  greater  loss  and  damage  if  the  said  un- 
lawful acts  and  doings  are  not  restrained  by  the  court. 

In  consideration  whereof  and  for  as  much  as  your  com- 
plainant is  without  adequate  remedy,  save  in  a  Court  of 
Equity,  complainant  prays  this  Honorable  Court  to  issue  its 
writ  of  subpoena  in  due  form  of  law  and  according  to  the 
course  and  practice  of  this  Court,  directed  to  the  said  Dugan 
Piano  Company,  John  V.  Dugan,  New  Orleans  Item,  The 
Item  Company,  Limited,  and  James  M.  Thompson,  the  de- 
fendants aforesaid,  commanding  them  and  each  of  them  on  a 
day  certain  and  under  a  certain  penalty  therein  specified,  to 
appear  before  this  Honorable  Court  to  answer  all  and  singu- 
lar the  matters  and  things  hereinbefore  set  forth  and  com- 
plained of  as  specifically  as  if  thereto  specifically  interrogated. 

And  complainant  prays  that  the  said  writ  of  subpoena  may 
command  the  defendants  further  to  stand,  perform  and  abide 
such  further  order,  direction  and  decree  therein  as  to  this 
Honorable  Court  shall  seem  meet. 

And  complainant  further  prays  this  Honorable  Court: 

(1)  That  the  validity  of  the  aforesaid  copyright,  and  the 
exclusive  rights  and  privileges  of  complainant  in  and  to  the 
said  above-named  books  hereinbefore  mentioned  as  copy- 
righted by  complainant,  and  complainant's  exclusive  right  to 
print,  reprint,  publish,  complete,  copy,  execute  and  vend  the 
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same  and  each  of  them,  and  all  copyrighted  parts  thereof, 
may  be  adjudged  and  established. 

(2)  That  the  defendants'  infringement  of  the  aforesaid 
rights  and  copyrights  of  complainant  may  be  adjudged  and 
established. 

(3)  That  an  injunction  issue  herein  perpetually  enjoining 
and  restraining  tlie  said  Dugan  Piano  Company,  John  V. 
Dugan,  New  Orleans  Item,  The  Item  Company,  Limited, 
and  James  il.  Thompson,  the  defendants  aforesaid,  its,  theirs 
and  each  of  its  and  their  officers,  clerks,  attorneys,  agents, 
servants  and  employes,  and  all  other  persons  acting  under  its 
or  their  authority  or  direction,  and  each  and  every  one  of 
them,  and  all  in  privity  with  tliem  or  either  of  them,  from 
directly  or  indirectly  printing,  selling  or  using  in  printed 
publications,  or  otherwise  disposing  of  any  copies  of  said 
book,  or  parts  thereof,  and  from  further  publishing  or  sell- 
ing, or  exposing  for  sale  or  using  in  printed  form,  as  adver- 
tisements, or  otherwise,  any  printed  matter,  which  shall  in 
like  manner,  and  herewith  alleged,  or  in  any  other  respect, 
infringe  said  copyrighted  book  of  the  complainant,  and  from 
using,  reproducing,  imitating,  copying  or  simulating  any  of 
the  original  matter  contained  in  the  said  copyrighted  book,  or 
which  may  be  contained  in  any  further  sheets  or  volumes  of 
a  similar  character,  copyrighted  and  published  by  complain- 
ant 

(4)  That  the  defendants  and  each  of  them  be  decreed  to 
render  an  accounting  of  all  the  copies  of  the  infringing  arti- 
cles sold,  and  of  the  profits  accrued  from  the  infringement  of 
the  copyright  as  aforesaid,  and  that  the  said  defendants  and 
each  of  them  be  decreed  to  pay  to  the  complainant  all  such 
damages  as  the  complainant  may  have  suffered  due  to  the 
infringement  of  its  copyright,  as  well  as  all  the  profits  which 
the  infringer  shall  have  made  from  such  infringement,  to- 
gether with  the  costs  of  this  suit  to  complainant,  and  that 
complainant  may  have  such  other  and  further  relief,  or  both, 
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as  the  circumstances  of  the  case  may  require,  and  as  to  this 
Honorable  Court  may  seem  just  and  equitable  in  the  premise^. 

(Signed)         Stone  &  McCarrick. 

Incorporated, 
By  Martin  McCarrick,  President. 
(Signed)         Ernest  Wilkinson, 
Solicitor  and  of  Counsel  for  Complainant. 
[Verification.] 

(a)  Taken  from  Stone,  et  al,  v.  Dugan  Piano  Co.,  220  Fed.  837 
(5th  cir.). 

(1)  Solicitors  are  slow  to  omit  certain  features  of  the  old  bill 
which  the  new  rules  permit  but  do  not  encourage  or  enjoin;  examples 
in  this  bill  are  the  address  to  the  court  (which  has  not  been  copied), 
and  the  prayer  for  subpoena.  -  These  may  be  properly  omitted. 
(See  Notes  under  No.  431.) 
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For  Infringement  of  Copyright  of  Print,  (a) 

[Caption.] 

The  complainant,  The  B.  V.  D.  Company,  complains  and 
says: 

Fipst.  That  the  full  name  of  the  complainant  is  The  B.  V. 
D.  Company,  and  tliat  the  said  complainant  is  a  corporation 
duly  incorporated  under  and  existing  by  virtue  of  the  laws  of 
the  State  of  Delaware,  and  a  citizen  of  said  state,  having  a 
place  of  business  also  in  the  Borough  of  Manhattan,  City  and 
State  of  New  York,  and  on  information  and  belief  that  the 
defendant,  The  Golden  Rule,  Inc.,  is  a  corporation  incor- 
porated under  the  laws  of  the  State  of  Minnesota  and  is  a 
citizen  and  resident  of  said  state,  having  its  principal  office 
therein  at  St.  Paul,  Ramsey  County,  at  Seventh  and  Eighth 
and  Roberts  Streets,  St.  Paul. 

Second.  That  the  grounds  upon  wliich  the  jurisdiction  of 
the  court  depends  is  that  suit  is  brouglit  under  the  copy- 
riglit  laws  of  the  United  States. 
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Third.  That  the  complainant.  The  B.  V.  D.  Company, 
was  and  is  the  proprietor  of  a  certain  print  and  a  copyright 
attaching  thereto  entitled  "B.  V.  D.  1914  Union  Suit,"  with- 
in the  meaning  of  the  laws  relating  to  copyright  and  regis- 
tration of  copyright ;  that  being  so  as  aforesaid  the  proprietor 
thereof,  the  complainant  became  entitled  to  and  possessed  of 
the  copyright  for  said  print  under  the  conditions  and  for  the 
terms  specified  by  the  law;  that  said  print  which  was  the 
subject-matter  of  said  copyright  was  the  work  of  a  citizen  of 
the  United  States* of  America  and  a  resident  thereof;  that 
the  complainant  being  entitled  thereto  by  law  did  secure  copy- 
right for  the  said  print  of  which  it  was  the  proprietor  by  the 
publication  of  said  print  on  January  2,  1914,  with  the  notice 
of  copyright  required  by  law,  and  said  notice  was  affixed  then 
and  thereafter  to  each  and  every  copy  thereof  published, 
printed  or  reproduced  in  the  United  States  by  authority  of 
the  complainant,  the  copyright  proprietor;  that  said  complain- 
ant did  obtain  registration  of  its  claim  of  copyright  by  com- 
plying with  the  provisions  of  the  law,  including  the  entry  or 
registry  of  said  print  in  conformity  with  the  regulations  pro- 
vided by  law  as  to  copyright  of  prints  and  the  payment  of 
the  statutory  fee  of  six  dollars  and  .the  deposit  of  ten  com- 
plete copies,  and  upon  such  compliance  the  Commissioner  of 
Patents  did  issue  to  complainant  as  provided  by  law  a  copy 
of  the  record  under  the  seal  of  the  Commissioner  of  Patents 
under  the  number  3476  on  January  27,  1914;  that  after  copy- 
right had  been  secured  on  January  2,  1914,  by  publication  of 
the  work  with  notice  of  copyright,  the  complainant  caused  the 
proper  notice  of  copyright,  to-wit,  "Copyright  U.  S.  A.,  1914, 
by  The  B.  V.  D.  Company,"  to  be  affixed  to  each  specimen 
or  copy  of  the  print  published  or  reproduced  by  it  or  under 
its  authority,  and  said  notice  was  carried  upon  a  visible  and 
accessible  portion  of  every  such  reproduction  of  the  said 
print;  that  all  the  provisions  of  the  law  with  respect  to  copy- 
right for  such  prints  were  complied  with,  wherefore  the  com- 
plainant became  entitled  to  maintain  this  suit;  that  the  com- 
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plainant  being  the  owner  and  sole  proprietor  of  the  said  copy- 
right reproduced  and  authorized  the  reproduction  of  said 
print  on  a  large  scale,  a  specimen  of  such  reproduction  being 
hereto  annexed  as  Exhibit  A. 

Fourth.  Upon  information  and  belief,  that  after  the  rights 
of  this  complaint  became  vested  in  accordance  with  the  law 
relating  to  copyright  of  prints,  the  defendant,  The  Golden 
Rule,  Inc.,  above  identified,  well  knowing  the  premises  un- 
lawfully and  wrongfully  did  duplicate,  copy  and  reproduce 
without  permission  from  the  complainant  the  said  copyright 
print  of  which  the  complainant  was  the  proprietor,  and  did 
cause  said  copies  to  be  reproduced  on  a  large  scale  in  the 
public  press  for  its  own  benefit  and  without  right :  defendant 
did,  however,  omit  from  such  reproduction  the  complainant's 
copyright  notice  so  that  said  piratical  reproductions  were  dis- 
tributed to  the  public  in  very  large  quantities  without  notice 
that  the  same  were  the  copyrighted  property  of  the  complain- 
ant and  in  such  manner  as  to  induce  others  to  reproduce  the 
said  copyrighted  print  without  regard  to  the  rights  of  the 
complainant  and  in  apparent  innocence:  and  complainant  at- 
taches hereto  as  Exhibit  B  a  specimen  of  the  defendant's 
reproduction  of  the  copyrighted  print  which  appeared  in  the 
St.  Paul  Pioneer  Press  on  June  5,  1915.  That  unless  defend- 
ant is  restrained  by  this  court,  complainant  will  be  helpless  to 
protect  its  right  to  the  said  copyrighted  print  and  to  prevent 
the  defendant  from  disseminating  and  employing  piratical 
duplicates  of  tlie  said  copyrighted  print,  and  will  be  unable 
to  counteract  the  eflfect  of  the  public  reproduction  of  said 
copyrighted  print  apparently  under  authority  of  the  complain- 
ant, but  without  sucli  authority  and  without  the  copyright 
notice.  That  the  complainant  can  not  state  with  certainty  the 
amount  of  damages  caused  by  defendant's  unlawful  acts,  but 
alleges  the  same  to  be  in  excess  of  five  thousand  dollars 
($5,000).  And  the  complainant,  not  knowing  the  exact  num- 
ber of  infringing  copies  issued  and  distributed  by  the  defend- 
ant, prays  the  discovery  thereof,  as  well  as  of  the  damage 
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caused  to  the  complainant,  and  that  defendant  may  be  decreed 
to  account  therefor  in  full. 

Fifth.  That  complainant  prays  for  the  proper  and  appro- 
priate relief  and  particularly  that  a  subpoena  ad  respondendum 
issue  to  the  defendant  in  usual  form  to  appear  and  answer; 
that  an  injunction  issue,  provisional  as  well  as  perpetual,  en- 
joining and  restraining  the  defendant,  its  servants,  agents, 
attorneys  and  workmen,  and  each  and  every  of  them,  from  in 
any  manner  violating  the  complainant's  said  copyright,  or  ex- 
hibiting, reproducing,  copying  or  causing  to  be  produced  or 
copied,  printing  or  causing  to  be  printed,  the  complainant's 
said  copyrighted  print,  and  from  in  any  manner  whatsoever 
infringing  upon  complainant's  copyright;  that  the  defendant 
be  decreed  to  pay  to  the  complainant  the  sum  of  one  dollar 
($1.00)  for  every  infringing  copy  made  by  or  under  author- 
ity of  the  defendant,  or  his  agents  or.  employes,  or  found  in 
its  or  their  possession,  but  not  less  than  two  hundred  and 
fifty  dollars  ($250)  nor  more  than  five  thousand  dollars 
($5,000).  That  defendant  be  ordered  to  deliver  up  un- 
der oath  for  destruction  all  infringing  copies,  as  well  as  draw- 
ings, plates,  cuts  or  other  means  for  making  infringing  copies. 
That  full  costs  be  allowed  to  the  complainant  and  that  the 
court  award  to  the  complainant  a  reasonable  attorney's  fee,  as 
part  of  such  costs,  and  complainant  in  other  respects  prays 
for  such  other,  further  and  different  relief  as  to  the  court 
may  seem  meet.  The  B.  V.  D.  Company, 

By  Abraham  Erlanger,  President 

Briesen  &  Knauth, 

Solicitors  for  Complainant, 
25  Broad  St.,  New  York,  N.  Y. 

Hans  V.  Briesen,  Of  Counsel- 

[Verification.] 

(a)  Taken  from  The  Golden  Rule  Co.  v.  The  B.  V.  D.  Co..  155 
C  C.  A.  517  (8th  cir.) 
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No.  1150. 

Bill  in  Equity  for  Infringement  of  Copyright  of  Prints,  (a) 

[Caption.l 

To  the  Honorable  John  E.  Sater,  Judge  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Ohio, 
Eastern  Division: 

L.  A.  Westermann  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  New  York,  and  a 
citizen  of  that  state,  brings  this  its  bill  against  The  Dispatch 
Printing  Company,  a  corporation  of  the  state  of  Ohio,  hav- 
ing its  principal  place  of  business  in  the  city  of  Columbus, 
Ohio,  and  thereupon  plaintiff  complains  and  says : 

First,  Plaintiff  is  and  was  at  all  times  herein  referred  to  a 
corporation  duly  created  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  New  York,  and  is  and  was  at  such 
times  a  citizen  of  that  state ;  that  the  defendant,  The  Dispatch 
Printing  Company,  is  and  was  at  all  the  times  herein  referred 
to  a  corporation  organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Ohio,  and  was  during  such 
times  engaged  in  the  publication  of  a  daily  newspaper,  printed 
and  published  in  the  city  of  Columbus,  Ohio,  and  having  a 
large  circulation  throughout  said  city  of  Columbus  and  state 
of  Ohio,  and  in  the  publication  of  said  newspaper  said  defend- 
ant, The  Columbus  Dispatch  Printing  Company,  received  and 
published  for  profit  numerous  advertisements. 

Second,  Plaintiff  during  all  such  times  was  engaged  in  the 
business  of  designing  and  vending  under  the  protection  of 
lawful  copyrights  suitable  and  appropriate  prints  and  pictorial 
illustrations  to  be  used  by  such  milliners  and  merchants  as 
might  secure  from  plaintiff  the  right  so  to  do  in  advertising 
their  business;  and  by  reason  of  the  skill  and  artistic  sense 
employed  by  it  in  its  said  business  and  by  large  expenditures 
of  money  and  efforts  in  making  known  to  its  customers  the 
advantages  ot  such  prints,  plaintiff  has  built  up  a  successful 
and  profitable  business  in  that  line,  the  success  and  profit  of 
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which,  however,  is  wholly  dependent  upon  the  protection  and 
right  afforded  plaintiff  and  the  fruits  of  its  industry  and  skill 
under  the  copyright  laws:  and  as  a  part  of  its  said  business 
plaintiff  designed  and  executed  certain  prints  and  pictorial 
illustrations,  hereinafter  specifically  described,  for  the  purpose 
aforesaid,  and  secured  copyrights  thereon  in  conformity  with 
the  statutes  in  that  respect,  by  publication  thereof  with  a 
notice  of  copyright  in  due  form  affixed  to  each  copy  thereof 
and  promptly  depositing  in  the  copyright  office  at  Washing- 
ton. D.  C,  two  complete  copies  of  each  of  said  prints  and 
pictorial  illustrations,  and  the  register  of  copyrights  did  there- 
upon issue  to  it  a  certificate  of  copyright  registration  of  said 
prints  and  pictorial  illustrations  as  required  by  law. 

That  one  of  the  prints  and  pictorial  illustrations  so  copy- 
righted by  plaintiff  is  entitled  "Intrigue,"  and  the  date  of  its 
publication  as  aforesaid  is  September  1,  1911,  its  entry  Class 
K,  XXc,  No.  28861,  and  copies  thereof  were  delivered  to  and 
received  by  the  register  of  copyrights  on  September  11,  1911, 
and  he  thereupon  issued  to  plaintiff  his  certificate  of  copyright 
registration  as  required  by  law,  a  copy  of  which  said  print 
and  pictorial  illustration  entitled  "Intrigue,"  copyrighted  as 
aforesaid,  is  hereto  attached  and  made  a  part  hereof  and 
marked  Exhibit  "A.'* 

Another  of  the  prints  and  pictorial  illustrations  so  copy- 
righted by  the  plaintiff  is  entitled  "Irene,"  and  the  date  of  its 
.publication  as  aforesaid  is  September  1,  1911,  its  entry  Class 
K,  XXc,  No.  28864,  and  copies  thereof  were  delivered  to  and 
received  by  the  register  of  copyrights  on  September  11,  1911, 
and  he  thereupon  issued  to  plaintiff  his  certificate  of  copy- 
right registration  as  required  by  law,  a  copy  of  which  said 
print  and  pictorial  illustration  entitled  "Irene,"  copyrighted  as 
aforesaid,  is  hereto  attached  and  made  a  part  hereof  and 
marked  Exhibit  "B." 

Another  of  the  prints  and  pictorial  illustrations  so  copy- 
righted by  the  plaintiff  is  entitled  "Impact,"  and  the  date  of 
its  publication  as  aforesaid  is  September  1,  1911,  its  entry 
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Class  K,  XXc,  Xo.  28845,  and  copies  thereof  were  delivered 
to  and  received  by  the  register  of  copyrights  on  September 
11,  1911,  and  he  thereupon  issued  to  plaintiff  his  certificate  of 
copyright  registration  as  required  by  law,  a  copy  of  which 
said  print  and  pictorial  illustration  entitled  "Impact,"  copy- 
riglited  as  aforesaid,  is  hereto  attached  and  made  a  part  here- 
of and  marked  Exhibit  "C." 

Another  of  the  prints  and  pictorial  illustrations  so  copy- 
righted by  the  plaintiff  is  entitled  "Hake,"  and  the  date  of  its 
publication  as  aforesaid  is  August  15,  1911,  its  entry  Class  K, 
XXc,  No.  27945,  and  copies  thereof  were  delivered  to  and 
received  by  the  register  of  copyrights  on  August  16,  1911, 
and  he  thereupon  issued  to  plaintiff  his  certificate  of  copyright 
registration  as  required  by  law,  a  copy  of  which  said  print 
and  pictorial  illustration  entitled  "Hake,''  copyrighted  as 
aforesaid,  is  hereto  attached  and  made  a  part  hereof  and 
marked  Exhibit  "D." 

Another  of  the  prints  and  pictorial  illustrations  so  copy- 
righted by  the  plaintiff  is  entitled  "Hack,"  and  the  date  of  its 
publication  as  aforesaid  is  August  15,  1911,  its  entry  Class  K, 
XXc,  No.  27975,  and  copies  thereof  were  delivered  to  and 
received  by  the  register  of  copyrights  on  August  16,  1911, 
and  he  thereupon  issued  to  plaintiff  his  certificate  of  copy- 
right registration  as  required  by  law,  a  copy  of  which  said 
print  and  pictorial  illustration  entitled  "Hack,"  copyrighted 
as  aforesaid,  is  hereto  attached  and  made  a  part  hereof  and. 
marked  Exhibit  "E." 

Another  of  the  prints  and  pictorial  illustrations  so  copy- 
righted by  the  plaintiff  is  entitled  "Jury,"  and  the  date  of  its 
publication  as  aforesaid  is  September  19,  1911,  its  entry  Class 
K,  XXc,  No.  29789,  and  copies  thereof  were  delivered  to  and 
received  by  the  register  of  copyrights  on  September  27,  1911, 
and  he  thereupon  issued  to  plaintiff  his  certificate  of  cop3rright 
registration  as  required  by  law,  a  copy  of  which  said  print 
and  pictorial  illustration  entitled  "Jury,"  copyrighted  as  afore- 
said, is  hereto  attached  and  made  a  part  hereof  and  marked 
Exhibit  "F." 
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Third.  The  defendant  infringed  on  copyrights  of  plaintiff 
and  each  of  them,  by  causing  to  be  printed,  reprinted  and  pub- 
lished without  any  authority  or  right  so  to  do  from  plaintiff, 
many  copies  of  said  print  and  pictorial  illustration  entitled  ''In- 
trigue," to-wit:  thirty-five  thousand  (35,000)  copies  as  a  part 
of  an  advertisement  for  The  Fashion  in  The  Columbus  Eve- 
ning Dispatch,  a  newspaper  of  great  and  wide  circulation  in 
the  city  of  Columbus,  Ohio,  and  adjacent  country,  on  Tues- 
day, September  19,  1911,  said  defendant  company,  the  owner, 
proprietor  and  publisher  of  said  Columbus  Evening  Dispatch, 
on  said  date,  having  itself  printed,  published  and  caused  to  be 
printed  and  published  said  advertisement  and  said  print  and 
pictorial  illustration  entitled  "Intrigue,"  a  copy  of  said  print 
and  pictorial  illustration  printed  and  published  as  aforesaid 
constituting  the  said  infringement  is  herewith  filed  and  made 
a  part  hereof  and  marked  Exhibit  "AA." 

And  by  likewise  printing,  reprinting  and  publishing,  with- 
out such  authority  or  right,  many  copies  of  said  print  and 
pictorial  illustration  entitled  "Irene,"  to-wit:  thirty-five  thou- 
sand (35,000)  copies  as  a  part  of  an  advertisement  for  The 
Walter  J.  Dwyer  Company  in  the  Columbus  Evening  Dis- 
patch, a  newspaper  of  great  and  wide  circulation  in  the  city 
of  Columbus,  Ohio,  and  adjacent  territory,  on  Thursday, 
September  21,  1911,  said  defendant  company,  the  owner,  pro- 
prietor and  publisher  of  said  Columbus  Evening  Dispatch,  on 
said  date,  having  itself  printed,  published  and  caused  to  be 
printed  and  published  said  advertisement  and  said  print  and 
pictorial  illustration  entitled  "Irene,"  a  copy  of  said  print  and 
pictorial  illustration  printed  and  published  as  aforesaid  con- 
stituting the  said  infringement  is  herewith  filed  and  made  a 
part  of  this  petition  marked  "BB." 

And  by  likewise  printing,  reprinting  and  publishing  with- 
out such  authority  or  right  many  copies  of  said  print  and 
pictorial  illustration  entitled  "Impact,"  to-wit:  thirty-five  thou- 
sand (35,000)  copies  as  a  part  of  an  advertisement  for  Childs 
Dry  Goods  Company  in  the  Columbus  Evening  Dispatch,  a 
newspaper  of  great  and  wide  circulation  in  the  city  of  Colum- 
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bus,  Ohio,  and  adjacent  territory,  on  Friday,  September  29, 
1911,  said  defendant  company,  the  owner,  proprietor  and  pub- 
lisher of  said  Columbus  Evening  Dispatch,  on  said  date,  hav- 
ing itself  printed,  published  and  caused  to  be  printed  and 
published  said  advertisement  and  said  print  and  pictorial  illus- 
tration entitled  "Impact,*'  a  copy  of  said  print  and  pictorial 
illustration  printed  and  published  as  aforesaid  constituting  the 
said  infringement  is  herewith  filed  and  made  a  part  of  this 
petition  marked  Exhibit  "CC." 

And  by  likewise  printing,  reprinting  and  publishing  with- 
out such  authority  or  right  many  copies  of  said  print  and 
pictorial  illustrations  entitled  "Hake,''  to-wit:  forty  thousand 
(40,000)  copies  as  a  part  of  an  advertisement  for  The  Co- 
lumbus Millinery  Supply  House  in  the  Columbus  Sunday  Dis- 
patch, a  newspaper  of  great  and  wide  circulation  in  the  city 
of  Columbus  Ohio,  and  adjacent  territory,  on  Sunday,  Oc- 
tober 1,  1911,  said  defendant  company,  the  owner,  proprietor 
and  publisher  of  said  Columbus  Sunday  Dispatch,  on  said 
date,  having  itself  printed,  published  and  caused  to  be  printed 
and  published  said  advertisement  and  said  print  and  pictorial 
illustration  entitled  "Hake,''  a  copy  of  said  print  and  pictorial 
illustration  printed  and  published  as  aforesaid  constituting  the 
said  infringement  is  herewith  filed  and  made  a  part  of  this 
petition  marked  Exhibit  "DD." 

And  by  likewise  printing,  reprinting  and  publishing  with- 
out such  authority  or  right  many  copies  of  said  print  and 
pictorial  illustration  entitled  "Hack,"  to-wit :  forty  thousand 
(40,000)  copies  as  a  part  of  an  advertisement  for  The  New 
Idea  in  Millinery  in  the  Columbus  Sunday  Dispatch,  a  news- 
paper of  great  and  wide  circulation  in  tlie  city  of  Columbus, 
Ohio,  and  adjacent  territory,  on  Sunday,  October  8,  1911, 
said  defendant  company,  the  owner,  proprietor  and  publisher 
of  said  the  Columbus  Sunday  Dispatch,  on  said  date,  having 
itself  printed,  published  and  caused  to  be  printed  and  pub- 
lished said  advertisement  and  said  print  and  pictorial  illustra- 
tion entitled  "Hack,"  a  copy  of  said  print  and  pictorial  illus- 
tration printed  and  published  as  aforesaid  constituting  the  said 
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infringement  is  herewith  filed  and  made  a  part  hereof  and 
marked  Exhibit  "EE." 

And  by  likewise  printing,  reprinting  and  publishing  with- 
out such  authority  or  right  many  copies  of  said  print  and 
pictorial  illustration  entitled  "J^^y/'  to-wit:  forty  thousand 
C40,000)  copies,  as  a  part  of  an  advertisement  for  The  Co- 
lumbus Millinery  Supply  House  in  the  Columbus  Sunday  Dis- 
patch, a  newspaper  of  great  and  wide  circulation  in  the  city  of 
Columbus,  Ohio,  and  adjacent  territory,  on  Sunday,  October 
15,  1911,  said  defendant  company,  the  owner,  proprietor  and 
publisher  of  said  the  Columbus  Sunday  Dispatch,  on  said  date, 
having  itself  printed,  published  and  caused  to  be  printed  and 
published  said  advertisement  and  said  print  and  pictorial  illus- 
tration entitled  "Jury,"  a  copy  of  said  print  and  pictorial  illus- 
tration printed  and  published  as  aforesaid  constituting  the 
said  infringement  is  herewith  filed  and  made  a  part  hereof 
and  marked  Exhibit  "FF." 

And  by  likewise  printing,  reprinting  and  publishing  with- 
out such  authority  or  right  so  to  do  from  plaintiff  many 
copies  of  said  print  and  pictorial  illustration  entitled  "Jury»" 
to-wit:  thirty-five  thousand  (35,000)  copies  as  a  part  of  an 
advertisement  for  The  Max  H.  Rieser  Co.  in  the  Columbus 
Evening  Dispatch,  a  newspaper  of  great  and  wide  circulation 
in  the  city  of  Columbus,  Ohio,  and  adjacent  territory,  on  Fri- 
day, November  10,  1911,  said  defendant  company,  the  owner, 
proprietor  and  publisher  of  said  Columbus  Evening  Dispatch, 
on  said  date,  having  itself  printed,  published  and  caused  to  be 
printed  and  published  said  advertisement  and  said  print  and 
pictorial  illustration  entitled  "Jury,"  a  copy  of  said  print  and 
pictorial  illustration  printed  and  published  as  aforesaid  con- 
stituting the  said  infringement  is  herewith  filed  and  made  a 
part  of  this  petition  marked  Exhibit  "FFF." 

That  by  the  use  of  said  prints  and  pictorial  illustrations  in 
such  advertisements  and  publications  and  by  infringing  upon 
plaintiffs  copyrights  as  aforesaid  the  defendant  has  damaged 
this  plaintiff  in  the  sum  of  thirty-five  thousand  ($35,000) 
dollars.  ( 1 ) 
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In  consideration  whereof,  and  for  as  much  as  plaintiff  is 
without  adequate  remedy  save  in  a  court  of  equity,  plaintiff 
prays  this  honorable  court  to  issue  its  writ  of  subpoena  in  due 
form  of  law  directed  to  the  said  The  Dispatch  Printing  Com- 
pany, the  defendant  aforesaid,  commanding  it  at  a  certain  day 
and  under  a  certain  penalty  to  be  therein  specified  to  appear 
before  this  honorable  court  to  answer  all  and  singular  the 
matters  and  things  hereinbefore  set  forth  and  complained  of, 
but  the  answers  to  the  bill  of  complaint  need  not  be  under 
oath  and  answer  under  oath  being  hereby  expressly  waived. 

And  plaintiff  further  prays  that  the  defendant  may  be  re- 
strained by  injunction,  preliminary  until  final  hearing  herein 
and  perpetual  thereafter,  from  printing  or  in  any  other  way 
making  copies  of,  or  selling  or  distributing  or  publishing 
copies  of,  the  said  prints  and  pictorial  illustrations  copy- 
righted by  plaintiff  as  aforesaid;  that  the  said  defendant  may 
be  required  to  surrender  and  deliver  to  plaintiff  all  of  the  cuts 
and  plates  by  means  whereof  the  said  defendant  has  made  the 
said  copies  of  said  copyrighted  prints  and  pictorial  illustra- 
tions; that  the  said  defendant  may  be  decreed  to  render  an 
account  of  all  of  the  said  prints  and  pictorial  illustrations 
which  have  been  published,  and  of  the  said  newspapers  in 
which  the  same  have  been  published,  and  to  pay  to  the  plain- 
tiff, in  lieu  of  actual  damages  and  profits,  damages  in  the  sum 
of  thirty-five  thousand  ($35,CX)0)  dollars,  as  provided  by  the 
act  of  Congress;  and  that  the  court  award  to  the  plaintiff 
reasonable  attorney's  fees,  for  the  services  of  its  attorneys  in 
this  suit,  as  a  part  of  the  costs  hereof, (2)  and  that  plaintiff 
may  have  such  other  and  further  relief  as  the  nature  and  cir- 
cumstances of  the  case  may  require,  and  as  to  this  court  shall 
seem  just  and  equitable.  C.  C.  Williams, 

Simeon  Nash, 
R.  M.  Lucas, 
Solicitors  for  L.  A.  Westermann  Company. 

[  Verification] 

(a)  From  Westermann  Co.  v.  Dispatch  Co.,  249  \J.  S.  100.  In 
this  case  the  questions  brought  to  the  attention  of  the  supreme 
court  were  whether  there  were  seven  cases  of  infringement  or  only 


COPYRIGHTS.  1717 

one,  and  whether  damages  should  have  been  assessed  at  not  less 
than  $250  for  each  case,  under  Sec.  25  of  the  Copyright  Act  of  1909. 
The  court  held  that  there  were  seven  distinct  infringements  set  out 
and  laid  down  the  following  principles  to  govern  the  construction 
and  application  of  the  act. 

The  liability  imposed  by  Sec.  2S  of  the  Copyright  Act  of  March 
4,  1909,  35  Stat.  L.  1075,  attaches  in  respect  of  each  copyright  infringed, 
though  by  the  same  party. 

Each  infringement  of  the  same  .copyright  by  the  same  party  is 
a  separate  ground  of  liability. 

Damages  **in  lieu  of  actual  damages  and  profits"  under  Sec  25 
can  not  be  assessed  at  less  than  $250  for  each  case. 

The  damage  "in  lieu  of  actual  damages  and  profits'*  of  Sec.  25, 
are  assessable  where  it  is  not  shown  that  the  infringer  made  profits, 
and  damages,  though  actual,  can  not  be  estimated  in  money.  Wester- 
mann  Co.  v.  Dispatch  Co.,  249  U.  S.  100. 

Further  as  to  damages  under  this  Sec.  25,  see  Mills  v.  Standard 
Music  Roll  Co.,  223  Fed.  849;  Grass  v.  Van  Dyke-Gravure  Co.,  230 
Fed.  1412. 

(1)  Copyright  Act,  Sec.  40. 

(1)  Damages  and  profits  are  differentiated  under  Sec.  25  of  the 
Copyright  Act,  Strauss  v.  Penn  Printing  Co.,  220  Fed.  977;  Sharpless 
V.  Lawrence,  213  Fed.  423,  130  C.  C.  A.  59. 

As  to  damages  under  various  conditions,  see  Grass  v.  Van  Dyke 
Co.,  230  Fed.  412;  Mills  v.  Standard,  etc.,  Co.,  223  Fed.  849;  Crown 
Feature  Co.  v.  Boltis  Co.,  206  Fed.  362. 

(2)  Copyright  Act,  Sec.  40. 


No.  1151. 

Writ  of  Seizure  of  Goods  Claimed  to  Infringe  a  Copyright.(l) 

[Caption.] 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the District  of ,  Greeting : 

Whereas,  in  the  above  action  the  plaintiff  herein  has  filed 
with  the  clerk  of  the  said  district  court  a  bond,  approved  by 
said  court,  in  accordance  with  the  rules  of  practice  prescribed 
by  the  supreme  court  of  the  United  States  in  pursuance  of  the 
provisions  of  Section  25  of  an  act  to  amend  and  consolidate 
the  acts  respecting  copyright,  approved  March  4,  1909; 

Now,  therefore,  you  are  hereby  commanded  to  seize,  and 
hold  subject  to  the  order  of  said  court,  all  plates  or  stones. 
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and  copies  of  all  prints,  cuts  or  engravings  found  in  the  pos- 
session of  the  said  defendant,  and  which  reproduce  or  copy 
the  designs,  prints,  cuts  or  engravings  covered  by  the  copy- 
rights held  by  the  plaintiff  and  described  as  follows:  [Here 
describe  the  property  to  be  seised.] 

And  what  you  shall  have  done  in  the  premises  do  you  make 

return  thereof,  together  with  this  writ,  on  the  day  of 

,  at  ten  o'clock  in  the  forenoon  of  that  day,  if  the  same 

shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of 
jurisdiction  thereafter. 

Witness  the  Honorable  X.  M.  Y.,  judge  of  said  court,  at 

,  this day  of ,  in  the  year  of  our  Lord , 

and  of  the  independence  of  the  United  States  of  America  the 
one  hundred  and .  T.  M.,  Clerk. 

MarshaVs  Return  of  the  Same. 

The  United  States  of  America, 
r  District  of ,  ss. 

I  hereby  certify  that  I  received  the  w-ithin  writ  on  the  -= 

day  of ,  and  that  I  have  executed  the  same  by  seizing 

ten  thousand  five  hundred  and  ninety  (10,590)  copies  of 
eight-page  prints  and  thirteen  tliousand  two  hundred  and  five 
(13,205)  copies  of  four-page  prints  as  described  in  the  within 
writ,  and  five  metal  electrotype  plates,  and  have  the  same  now 
in  my  possession.  R.  S.  H.,  U.  S.  Marshal, 

Fee $1.80  By  K.  L.,  Deputy. 

Expense.     .20 


Total  . . .  $2.00 

(1)  See  Copyright  Act,  Sec.  25.  and  Rules  of  Practice  and  Pro- 
cedure thereunder  prescribed  by  the  Supreme  Court  of  the  United 
States.  214  U.  S.  533.  53  L.  Ed.  (U.  S.)  App.  Ill,  p.  1074. 

Generally  on  remedies  for  infringement,  see  Frohlich  and 
Schwartz,  The  Law  of  Motion  Pictures,  ch.  14,  and  Weil,  Copyright 
Law,  ch.  17;  and  on  the  necessity,  under  R.  S.  U.  S.,  Sec.  914,  of  the 
adoption  of  the  state  practice  in  the  seizure  of  infringing  copies,  see 
Hills  V.  Hoover.  220  U.  S.  329.  55  U.  S.  (L.  Ed.)  485,  s.  c.  in  211 
Fed.  241  (C.  C.  A.,  3<1  Cir.),  laying  down  the  rule  that  the  state 
practice  need  not  be  followed. 
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No.  1152. 

Declaration  at  Law  in  Copyright  Case. 

The  pleader  will  find  sufficient  guide  in  form  of  Declara- 
tion in  Patent  Case  and  Bill  for  Infringement  of  Copyright 
above. 


No.  1153. 

Preliminary  Injunctions. 

Consult  forms  under  title  "Patents." 


No.  1154. 

Decree  Dismissing  BilL 
See  Form  Nos.  679,  680,  681,  682. 


No.  1155. 

Final  Decree  (Copyright  Case).(l) 

[Caption.] 

This  cause  came  on  to  be  heard  this  day  of 


.ipon  the  bill  and  answer  and  the  master's  report,  and  was 
argued  by  counsel;  on  consideration  whereof,  it  is  ordered, 
adjudged  and  decreed  by  the  court  that  the  master's  report 
I)e.  and  the  same  licreby  is,  approved  and  confirmed:  an  I 
thereupon  it  is  further  ordered,  adjudged  and  decreed  by  the 
court  that  the  said  defendants  be,  and  they  hereby  are  sever- 
ally and  perpetually  restrained  and  enjoined  from  printing, 
selling,  publishing,  or  exposing  to  sale,  or  causing,  or  being 
in  any  way  concerned  in  the  printing,  publishing,  selling,  or 
exposing  to  sale,  of  any  copy  or  copies  of  the  whole  or  any 
part  of  the  [three  hundred  and  fifty]  pages,  copied  as  re- 
ported by  the  master,  in  said  [state  name  of  book  or  publica- 
tion], mentioned  in  the  bill  and  answer,  published  by  the  de- 
Tendants  from  [said  book  or  publication],  mentioned  in  the 
bill  and  answer,  published  by  the  plaintiffs,  the  plaintiffs  waiv- 
ing the  account  prayed  for  in  the  bill,  the  court  does  not 
order  such  account. 

CI)  Folsom  V.  Marsli,  2  Story  C.   C.  100      Consult  also  forms  of 
decrees  under  titles  "Patents"  and  •"Equity." 
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TRADE-MARKS  AND  UNFAIR 

COMPETITION 

No.  1156. 

Infringement  of  Trade  Marks,  Name  and  Labels,  (a) 

[Caption.] 

To  the  Honorable  Rufus  E.  Foster,  Judge  of  the  District 
Court  of  the  United  States,  Fifth  Circuit,  for  the  East- 
ern District  of  Louisiana : 

Societe  Anonyme  de  la  Distillerie  de  la  Liqueur  Benedictine 
de  TAbbaye  de  Fecamp,  a  corporation  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  Republic  of  France, 
and  a  resident  and  citizen  of  Fecamp,  in  France,  brings  this 
its  bill  against  L.  E.  Jung,  a  commercial  co-partnership,  domi- 
ciled and  doing  business  in  the  city  of  New  Orleans,  and  the 
individual  members  thereof,  Louis  E.  Jung,  Frederick  Wulff 
and  Anthony  L.  Lanata,  all  persons  of  the  full  age  of  ma- 
jority and  residents  of  and  domiciled  in  the  city  of  New 
Orleans,  all  being  citizens  of  the  state  of  Louisiana  and  of 
the  eastern  district  thereof,  and  all  being  hereinafter  referred 
to  as  the  "Defendants/*  And  thereupon  plaintiff  complains 
and  says  on  information  and  belief: 

First.  That  the  Societe  Anonyme  de  la  Distillerie  de  la 
Liqueur  Benedictine  de  TAbbaye  de  Fecamp  is,  and  at  the 
time  of  the  grievances  hereinafter  complained  of  was,  a  cor- 
poration created  and  existing  under  and  by  virtue  of  the  laws 
of  the  Republic  of  France,  and  is  a  citizen  thereof. 

Second.  That  heretobefore,  to-wit,  about  the  year  1863, 
A.  Legrand,  Senior,  of  Fecamp,  in  Normandy,  France,  began 
the  manufacture  of  a  liqueur  or  cordial  following  the  recipe 
of  the  Benedictine  Monks,  who  were  the  autliors  and  in- 
ventors of  it,  and  put  the  same  upon  the  market  as  an  article 
of  commerce,  giving  it  the  name  "Benedictine."  In  the  year 
1876  said  Legrand,  having  theretofore  adopted  certain  trade- 
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marks  zyr  this  Itqraccr,  rc«r?^erevl  :he  sa:v!  trad^-niarfc^  in  the 
United  Stales  Patent  Offxe  at  \\*ashh.<:tv^n,  D.  C,  atvi  $ach 
tiadc-n:arfcs  so  rcfristcred  were  as  follows: 

(1)  The  leners  D.  O.  X.  with  a  cn^ss  and  the  >^»rds  Ije 
Directeur  and  letters  A.  L  beneath. 

(2^  A  representation  of  the  Holy  S^int  Benoit,  former 
Abbot  of  Fecamp,  in  a  circle,  used  as  a  seal  impress  on  the 
cork  of  the  bottle. 

(3)  Tlie  coat-of-amis  of  the  Abbey  of  l*>camp,  uscvl  also 
as  a  seal  impress  on  the  face  of  the  bottle. 

(4)  The  word  "Benedictine." 

(5)  A  lead  band  running  round  the  top  of  the  bottle  and 
down  the  side,  ending  beneath  the  seal  of  the  Abbey  on  the 
face  of  the  bottle. 

(6)  A  fac-simile  of  the  signature  of  /\,  Legrand,  Aine» 
under  the  words  "Veritable  Liqueur  Iknedictine,  Brevctce 
France  et  TEtranger." 

and  said  trade-marks  are  of  the  value  of  $100,000  and  oven 
That  the  said  A.  Legrand,  Senior,  continued  to  manufac- 
ture(b)  and  sell  the  said  liqueur  under  the  said  name  "Bene- 
dictine" and  under  the  aforesaid  trade-marks  until  the  year 
1876,  when  the  said  A.  Legrand,  Senior,  conveyed  all  the 
property  used  for  the  manufacture  of  this  said  Hcincur,  to- 
gether with  his  trade-marks,  business  assets  and  good  will  to 
plaintiff,  and  ever  since  said  last-mentioned  time  plaintiff  has 
carried  on  the  said  business  of  manufacturing  and  selling  the 
said  liqueur,  "Benedictine,"  and  has  been  and  still  is  the  sole 
owner  and  proprietor  thereof  and  of  the  trade-marks  afore- 
said. That  thereafter  and  in  the  year  1883,  on  behalf  of 
plaintiff,  the  aforesaid  trade-marks  were  duly  registered  in 
the  United  States  Patent  Office  at  Washington,  D.  C,  to- 
gether with  a  label  bearing  the  words,  "Liquor  Monachorum 
Benedictinorum  Abbatiae  Fiscanensis,"  and  also  a  label  con- 
taining the  following  in  French,  "Every  bottle  of  the  genuine 
Benedictine  Liqueur  bears  on  the  lowest  label  a   fac-simile 
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« 

signature  of  the  General  Director,  A.  Legrand,  Aine,"  as 
will  more  fully  and  at  large  appear  by  reference  to  a  certified 
copy  of  the  certificate  or  registration,  statement,  declaration 
and  drawing,  in  the  matter  of  the  said  trade-marks.  No. 
10,750,  heretofore  filed  in  this  honorable  court  and  now  made 
a  part  hereof.  That  thereafter,  in  the  year  1914,  plaintiff, 
being  then  and  at  all  times  the  owner  of  the  said  trade-marks, 
again  registered  the  aforesaid  trade-marks  in  the  United 
States  Patent  Office  at  Washington,  D.  C,  as  will  more  fully 
and  at  large  appear  by  reference  to  a  certified  copy  of  the 
certificate  of  registration,  statement,  declaration  and  drawing, 
in  the  matter  of  the  said  trade-marks,  No.  95,488,  which  is 
herewith  filed  and  made  a  part  hereof;  and  that  on  behalf  of 
plaintiff  the  said  trade-marks  as  well  as  others  have  been  at 
other  times  registered  in  the  United  States  Patent  Office  at 
Washington,  D.  C,  pursuant  to  the  statutes(l)  of  the  United 
States  on  that  subject  made  and  provided,  all  prior  to  the 
grievances  hereinafter  complained  about,  particularly  the  fol- 
lowing registrations:  *  *  *  [here  follozvs  list  of  nine]  as 
will  more. fully  and  at  large  appear  by  reference  to  certified 
copies  of  the  certificates  of  registration,  statements,  declara- 
.tions  and  drawings,  in  the  matter  of  the  registrations  of  the 
said  trade-marks,  heretofore  filed  in  this  honorable  court  and 
now  made  a  part  hereof. 

Third,  That  during  all  said  time  said  A.  Legrand,  Senior, 
and  plaintiff  as  his  successor  made  it  an  especial  business  to 
manufacture  the  said  liqueur  or  cordial  in  accordance  with 
the  aforesaid  recipe  of  the  Benedictine  Monks  and  to  make 
the  same  of  a  high  grade  and  fine  quality  only,  and  during 
all  said  time  they  have  manufactured  immense  quantities 
thereof  and  have  sold  tlie  same  in  all  the  markets  throughout 
the  world.  That  said  liqueur  so  manufactured  and  sold  by 
them  was  of  high  grade  and  fine  quality  and  commanded  a 
high  price  throughout  the  markets  of  the  world.  That  said 
liqueur  so  manufactured  and  sold  by  the  said  A.  Legrand, 
Senior,  and  by  plaintiff  as  his  successor  was  so  sold  as  and 
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by  the  name  "Benedictine,"  and  under  the  aforesaid  trade- 
marks, to  indicate  the  ownership  and  origin  thereof,  and  dur- 
ing all  of  said  time  the  said  liqueur  or  cordial  has  been  known 
throughout  all  the  markets  of  the  world  by  the  name  "Bene- 
dictine," and  that  said  name  "Benedictine,"  together  with  the 
other  trade-marks  aforesaid,  are  and  were  the  exclusive  prop- 
erty of  the  said  A.  Legrand,  Senior,  and  plaintiff  as  his  suc- 
cessor, and  no  other  individual,  firm  or  corporation  now  has 
or  ever  had  the  right  to  use  the  said  name  or  trade-marks. 

Fourth.  That,  as  plaintiff  is  informed  and  believes,  the 
defendants  are  now  and  at  the  time  of  the  grievances  herein 
complained  of  were  carrying  on  the  business  of  manufactur- 
ing, selling  and  dealing  in  wines,  spirits  and  liquors  in  the 
City  of  New  Orleans,  Parish  of  Orleans,  State  of  Louisiana, 
and  Eastern  District  of  Louisiana,  under  the  name  of  L.  E. 
Jung. 

Fifth.  Plaintiff  further  states  and  shows  unto  your  honor 
that  within  the  past  year,  and  since  and  while  plaintiff  has 
had  the  exclusive  right  to  use  the  said  name  "Benedictine" 
as  a  trade-mark,  the  defendants  herein  have  manufactured, 
exposed  for  sale,  and  sold  and  are  now  offering  for  sale  and 
selling  large  quantities  of  a  liquor  which  they  designate  as 
being  distilled  with  "Carduus  Benedictus  Herb,"  and  other 
herbs,  roots  and  seeds,  and  which  they  sell  as  such  in  bottles, 
colored  and  shaped  like  unto  plaintiff's  bottles,  bearing  labels 
and  seals  in  imitation  of  plaintiff's  labels,  seals  and  trade- 
marks as  the  same  have  been  heretofore  used  by  plaintiff; 
which  said  names  and  imitation  labels  and  trade-marks  the 
defendants  have  been  and  now  are  using  in  the  sale  of  their 
said  liquor,  and  which  are  as  follows : 

A  small  round  label,  bearing  the  impress  of  a  ship,  pasted 
on  the  shoulder  of  the  bottle  within  a  raised  enclosure:  a 
circular  label  having  thereon  a  representation  of  a  liquor  still, 
below  which  is  the  word  "Distilled,"  all  enclosed  in  a  circular 
black  border:  an  oblong  label  containing  the  words:  "Net 
Contents  One  Ouart  Distilled  with  Carduus  Benedictus  Herb, 
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and  Other  Herbs,  Roots  and  Seeds.  L.  E.  Jung,  Distiller, 
New  Orleans.  Alcoholic  Strength  40  Per  Cent  by  Volume." 
Sixth,  That  the  said  defendants  have  offered  for  sale  and 
sold  and  still  offer  for  sale  and  sell  the  liquor  which  they 
designate  as  being  distilled  with  Carduus  Benedictus  herb 
and  other  herbs,  roots  and  seeds,  and  marked  with  the  imita- 
tion labels  and  trade-marks  aforesaid,  in  the  City  of  New 
Orleans,  Parish  of  Orleans,  State  of  Louisiana,  and  else- 
where, in  large  quantities.  That  the  said  licjuor  so  offered 
for  sale  and  sold  by  the  defendants  and  having  said  imitation 
labels  and  trade-marks  thereon,  as  aforesaid,  was  and  is  of  a 
quality  very  much  inferior  to  that  made  and  sold  by  plaintiff 
as  aforesaid;  was  not  and  is  not  in  fact  **Benedictine/'  and 
was  and  is  manufactured  at  a  much  less  cost;  and  was  and  is 
sold  for  a  much  smaller  price  than  "Benedictine."  The  said 
liquor  so  sold  by  defendants,  marked  and  labeled  as  aforesaid, 
was  so  marked,  labeled  and  sold  by  the  tlefendants  without 
the  consent  and  against  the  will  of  plaintiff.  That  the  said 
defendants  have  designated  said  .liquor  so  sold  by  them  as 
being  distillec}  with  Carduus  Benedictus  herb,  and  have  placed 
upon  it  the  imitation  labels  and  marks  aforesaid,  for  the  pur- 
pose of  deceiving  the  public  and  purchasers  generally  and 
causing  them  to  believe (2)  that  the  said  liquor  was  genuine 
Benedictine  and  was  manufactured  by  plaintiff.  That  the 
public  and  purchasers  generally  have  been  deceived  and  have 
believed  on  account  of  said  designation,  imitation  marks  and 
labels,  and  th^  manner  and  style  in  which  it  is  sold  by  the 
defendants,  as  aforesaid,  that  the  same  was  the  genuine  liquor 
manufactured  by  plaintiff,  and  being  so  deceived,  the  public 
and  purchasers  generally  have  purchased  and  are  now  pur- 
chasing, and  the  defendants  have  sold  and  are  now  selling, 
said  liquor  as  and  for  the  genuine  liqueur  manufactured  and 
sold  by  plaintiff.  That  by  so  doing  the  defendants  have  there- 
by unlawfully  greatly  injured  and  depreciated  the  trade  of 
plaintiff  and  the  good  reputation  and  standing  of  plaintiff's 
liqueur  throughout  the  market. 
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Plaintiff  further  shows  that,  unless  restrained  by  an  injunc- 
tion issued  out  of  this  honorable  court,  the  said  defendants, 
the  partnership  of  L.  E.  Jung,  and  the  individual  members 
thereof,  Louis  E.  Jung,  Frederick  A.  Wulff  and  Anthony  L. 
Lanata,  will  continue  to  designate  the  said  liquor  so  manu- 
factured and  sold  by  them  as  being  distilled  with  Carduus 
Benedictus  herb  and  will  continue  to  use  the  labels  and  imita- 
tion trade-marks  aforesaid  upon  liquor  sold  by  them  and 
thereby  infringe  upon  the  said  name,  labels  and  trade-marks 
of  plaintiff  as  they  have  already  been  doing;  that  in  so  in- 
fringing upon  plaintiff's  said  name,  labels  and  trade-marks,  as 
hereinbefore  stated,  the  said  defendants  have  made  and  re- 
ceived large  gains  and  profits,  but  how  much  plaintiff  does  not 
know,  neither  does  plaintiff  know,  nor  can  it  ascertain  with- 
out the  assistance  of  your  honorable  court,  how  many  bottles 
nor  how  much  of  said  liquor  the  defendants  have  sold  as  be- 
ing distilled  with  Carduus  Benedictus  herb  and  under  the 
said  imitation  trade-marks  and  labels. 

That  by  reason  of  said  infringement  of  plaintiff's  said  name, 
labels  and  trade-marks,  plaintiff  has  suffered  loss  and  damage 
to  a  very  large  amount,  how  much  it  is  at  present  unable  to 
tell,  but  it  avers  it  to  be  at  least  $10,000. 

To  the  end,  therefore,  that  plaintiff  may  obtain  relief  in 
the  premises  in  this  honorable  court,  where  alone  adequate 
relief  can  be  afforded,  it  prays: 

First,.  That  the  said  partnership  of  L.  E.  Jung,  and  the 
individual  members  thereof,  to-wit,  Louis  E.  Jung,  Frederick 
A.  Wulff  and  Anthony  L.  Lanata,  be  made  defendants  to  this 
bill  and  compelled  to  answer  each  and  every  material  allega- 
tion thereof  on  oath  as  fully  and  to  the  same  extent  as  if  they 
were  each  directly  and  particularly  interrogated  as  to  each 
allegation. 

Second,  That  the  said  defendants  may  be  compelled  to 
render  a  full,  true  and  perfect  account  of  all  profits (3)  of 
every  description  which  they  have  made  by  the  use  of  the 
simulated  trade-marks  and  labels  and  designation,  and  that 
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they  may  be  adjudged  and  decreed  to  pay  over  all  such  profits 
to  plaintiff. 

Third.  That  the  loss  and  damages (4)  which  plaintiff  has 
suffered  by  the  unlawful  use  of  said  designation,  trade-marks 
and  imitation  labels  may  also  be  ascertained,  and  that  the 
defendants  may  be  adjudged  and  decreed  to  pay  the  same  to 
plaintiff. 

Fourth,  May  it  please  your  honor  to  grant  to  plaintiff  a 
writ  of  injunction (5)  restraining  and  enjoining  the  said  de- 
fendants, the  said  co-partnership  of  L.  E.  Jung,  and  the  indi- 
vidual members  thereof,  namely,  Louis  E.  Junjj,  Frederick  A. 
Wulff  and  Anthony  L.  T^nata,  and  each  of  their  attorneys, 
agents,  officers,  clerks,  servants,  employes,  workmen  and 
representatives,  receivers  or  assigns,  and  all  persons  or  parties 
claiming  through,  from  or  holding  through  or  under  them, 
from  placing  or  causing  to  be  placed  upon  liquor  the  said 
designation  as  being  distilled  with  Carduus  Benedictus  herb, 
or  any  imitation  of  plaintiff's  trade-marks,  name  and  labels, 
and  from  selling  any  liquor  other  than  plaintiff's  liqueur  as 
and  for  "Benedictine**  in  any  form  or  by  any  name  or  desig- 
nation, in  imitation  thereof,  or  in  any  manner  that  may  simu- 
late the  liqueur  of  plaintiff,  or  resemble  plaintiff's  said  name 
and  trade-marks  and  labels,  and  in  particular  from  using  or 
placing  on  any  liquor  sold  or  offered  for  sale  by  them  the 
marks  and  labels  set  forth  in  paragraph  fifth  of  this  bill 
namely : 

A  small  round  label,  bearing  the  impress  of  a  ship,  pasted 
on  the  shoulder  of  the  bottle  within  a  raised  enclosure;  a 
circular  label  having  thereon  a  representation  of  a  liquor  still, 
below  which  is  the  word  "Distilled,"  all  enclosed  in  a  circular 
black  border;  an  oblong  label  containing  the  words:  "Net 
Contents  One  Quart  Distilled  with  Carduus  Benedictus  Herb 
and  Other  Herbs,  T?oots  and  Seeds.  L.  E.  Jung,  Distiller, 
New  Orleans.     Alcoholic  Strength  40  Per  Cent  by  Volume." 

Fifth.  May  it  please  your  honor  to  grant  unto  plaintiff, 
nending  this  litigation,  a  temporary  writ  of  injunction (5)  re- 
fraining the  said  defendants  as  prayed  for  herein. 
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Sixth.  May  it  please  your  honor  to  grant  unto  plaintiff  all 
such  further  or  other  relief  as  the  nature  of  the  case  may 
require  and  as  may  be  in  accordance  with  equity  and  goo  1 
conscience. 

Seventh.  May  it  please  your  honor  to  grant  unto  plaintiff. 
not  only  the  writ  of  injunction  conformable  to  the  prayer 
of  this  bill,  but  also  writs  of  subpoena  directed  to  the  said 
defendants,  the  partnership  of  L.  E.  Jung,  and  the  individual 
members  thereof,  to-wit:  Louis  E.  Jung,  Frederick  A.  Wulff 
and  Anthony  L.  Lanata,  commanding  them  to  appear  and 
answer  this  bill  of  complaint  and  to  do  and  receive  what  to 
your  honor  shall  seem  meet. 

(Signed)     Foster,  Milling,  Sa.\l  &  Milling, 

Solicitors  and  Counsel  for  Complainant. 

[yerification.] 

(a)  From  Societe,  etc.,  v.  Jung,  242  Fed.  267. 

i.b)  Bill  of  complaint  must  .allege  linage  in  trade  in  accordance  with 
the  constitutional  requirements  to  confer  regulatory  powers  upon 
Congress.  Andrews  Co.  v.  Puncture  Proof  Footwear  Co.,  168  Fed. 
762;  Heileman  Brewing  Co.  v.  Independent  Brewing  Co.,  191  Fed. 
489,  112  C.  C.  A.  133. 

(1)  Trademark  Act  of  19(>5.  33  Stat.  L.  724.  and  amendments  in 
34  Stat.  L.  168.  1251,  35  Stat.  L.  627.  36  Stat.  L.  918,  37  Stat.  L.  649. 

(2)  The  test  in  suit  for  infringement  is  whether  the  ordinary 
purchaser  is  likely  to  be  mislead  by  the  resemblances  between  the 
mark  in  suit  and  the  one  complained  of.  De  Voe  Snuff  Co.  v.  Wolff, 
206  Fed.  420,  124  C.  C.  A.  302;  Coca  Cola  Co.  v.  Nashville  Syrup  Co., 
200  Fed.  157. 

(3)  Not  only  may  the  infringer  be  enjoined,  but  profits  may  be 
recovered.  Sharpless  Co.  v.  Lawrence,  213  Fed.  423,  130  C.  C.  A.  59; 
Wolf  V.  Hamilton-Brown  Shoe  Co..  206  Fed.  611,  124  C.  C.  A.  409. 

(4)  For  damages  in  case  of  infringement  of  registered  trade- 
mark, see  Sees.  16  and  19,  and  for  further  remedies  see  Sees.  19  and  20, 

(5)  Sec.  19  of  Trademark  Act  of  1905. 


Ho.  1157. 

Bill  of  Complaint  for  Infringement  of  Trade  Mark  and 

Unfair  Competition,  (a) 

[Caption.] 

The  Chapin-Sacks  Manufacturing  Company,  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
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State  of  Virginia,  located  in  said  state,  and  having  a  place  of 
and  doing  business  in  the  city  of  Washington,  District  of 
Columbia,  brings  this  its  bill  of  complaint  against  the  Hendler 
Creamery  Company,  a  corporation  of  Maryland,  located  in 
the  city  of  Baltimore  and  in  the  State  and  District  of  Mary- 
land, and  L.  Manuel  Hendler,  president  of  said  corporation 
and  predecessor  of  the  same,  formerly  doing  business  at  5-7 
Lloyd  Street,  in  the  city  of  Baltimore,  in  the  State  and  Dis- 
trict of  Maryland,  and  thereupon  plaintiff  complains  and 
says:(l) 

I.  That  the  complainant  is  now.  and  for  upwards  of  ten 
years  last  past,  has  been  a  manufacturer  of  ice  cream;  that 
from  the  commencement  of  its  business  by  the  adoption  of 
improved  methods  and  machinery  for  such  manufacture,  and 
the  employment  of  the  utmost  care  and  skill  in  selecting  the 
materials  constituting  the  ingredients  thereof,  the  ice  cream  of 
complainant  has  been  continuously  for  many  years  of  stand- 
ard excellence  in  quality,  purity  and  taste,  and  has  been  of 
acknowledged  superiority;  that  such  ice  cream  has  been  made 
and  sold  in  large  quantities  durini^  such  period  and  in  ever- 
increasing  quantities  throughout  the  District  of  Columbia, 
Maryland,  Virginia  and  West  Virginia ;  that  by  reason  of  the 
superior  quality,  standard  excellence  and  purity  of  such  ice 
cream,  and  by  the  investment  of  a  large  amount  of  capital  in 
the  business  of  making  and  selling  its  ice  cream,  and  in  ad- 
vertising same,  complainant  has  established  a  valuable  reputa- 
tion for  its  product. 

II.  And  plaintiff  further  shows  unto  your  honors  that  long 
prior  to  the  committing  of  the  acts  herein  complained  of,  and 
for  more  than  ten  years  last  past,  it  has  continuously  offered 
for  sale  and  sold  ice  cream  bearing  upon  the,  tubs,  buckets, 
receptacles,  cartons  or  cabinets  containing  the  same,  the  trade- 
mark for  the  violation  of  which  this  complaint  is  brought, 
which  said  trade-mark  was  appropriated,  adopted  and  used  by 
plaintiff  as  a  trade-mark  in  June,  1905,  and  has  been  used  by 
it  continuously  and  most  extensively  ever  since  in  advertising 
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in  the  newspapers,  and  by  programs,  electric  signs,  large  and 
small  tin  signs,  cards,  cloth  signs,  inside  domes,  cone  holders, 
signs  painted  on  windows  and  on  houses,  the  amount  ex- 
pended for  such  advertising  during  the  last  fiscal  year  ex- 
ceeding twenty-three  thousand  dollars  ($23,000).  *'^ 

III.  And  plaintiff  further  shows  unto  your  honors  that  it 
had  on  June  2,  1905,  and  has  had  ever  since,  and  now  has  a 
right  to  use  said  trade-mark,  and  that  no  other  person,  firm, 
corporation  or  association  had  then  or  has  now  the  right  to 
such  use  upon  the  same  class  of  goods. 

IV.  And  plaintiff  further  shows  unto  your  honors  that  said 
trade-mark  consists  of  the  words,  "The  Velvet  Kind" :  that  as 
used  by  plaintiff  these  words  are  generally  printed  in  script 
letters  within  quotation  marks,  and  are  applied  to  the  cartons, 
tubs,  buckets,  cabinets  and  other  receptacles  containing  the 
ice  cream,  and  to  the  wagons,  electric  and  gas  vehicles  used  in 
delivering  the  ice  cream  to  its  customers,  and  are  also  a  part 
of  the  various  signs  and  other  advertising  means  and  devices 
employed  to  convey  knowledge  of  plaintiff's  business  to  the 
public. 

V.  And  plaintiff  further  shows  unto  your  honors  that  since 
the  adoption  of  said  trade-mark  as  above  set  forth,  plaintiff 
has  continued  to  use  said  trade-mark  in  connection  with  and 
has  applied (2)  it  to  the  cartons,  tubs,  buckets,  cabinets  and 
other  receptacles  containing  the  ice  cream  of  its  manufacture 
up  to  the  present  time,  to  make  its  ice  cream  known  in  the 
trade  as  of  its  manufacture,  and  thereby  to  serve  as  a  guaran- 
tee to  the  public  of  the  origin,  ownership  and  superior  quality 
of  said  ice  cream. 

VI.  And  plaintiff  further  shows  unto  your  honors  that  to 
the  end  that  it  might  secure  such  additional  and  further  pro- 
tection and  privileges  as  were  then  afforded  by  the  then 
existing  provisions  of  the  statutes  of  the  United  States,  The 
Chapin-Sacks  Manufacturing  Company,  the  complainant,  be- 
ing, as  aforesaid,  the  sole  and  exclusive  owner  and  user  of 
said  trade-mark  since  June,  1905,  or  thereabouts,  and  being 
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entitled  to  the  exclusive  use  of  said  trade-mark,  did  on  the 
26th  day  of  October,  1909,  upon  due  compliance  with  the  re- 
quirements of  the  statutes  of  the  United  States  in  such  case 
made  and  provided,  and  the  regulations  prescribed  by  the 
Commissioner  of  Patents,  and  upon  due  application  therefor 
filed  December  11,  1905,  obtain  registration  thereof  and  cer- 
tiiFicate  of  registration  of  the  United  States  No.  75,599  for 
said  trade-mark,  which  said  certificate  of  registration  was 
issued  to  The  Chapin-Sacks  Manufacturing  Company  in  due 
form  of  law  under  the  seal  of  the  Patent  Office  of  the  United 
States,  signed  by  the  then  Commissioner  of  Patents  of  the 
United  States  as  certificate  of  registration  No.  75,599,  bear- 
ing date  of  the  26th  day  of  October,  1909,  whereby  there  was 
granted  and  secured  to  The  Chapin-Sacks  Manufacturing 
Company,  and  its  successors  and  assigns,  or  purported  so  to 
be,  for  the  term  of  twenty  years  from  and  after  the  date  of 
such  certificate  of  registration,  such  additional  security,  pro- 
tection and  privileges  as  were  provided  in  said  United  States 
Statutes,  in  its  full  and  exclusive  right  and  liberty  of  using 
said  trade-mark  as  a  distinguishing  sign  and  indication  of  the 
ice  cream  manufactured  by  it,  as  set  forth  and  represented  in 
said  certificate  of  registration,  here  in  court  ready  to  be  pro- 
duced as  your  honors  may  direct. 

VII.  And  plaintiff  further  shows  unto  your  honors  that  by 
virtue  of  the  premises  The  Chapin-Sacks  Manufacturing  Com- 
pany became  and  is  now  the  sole  and  exclusive  owner  of  the 
said  trade-mark,  for  the  purpose  of  indicating  the  origin, 
ownership  and  manufacture  of  the.  ice  cream  made  and  sold 
or  offered  to  be  sold  bearing  said  trade-mark,  and  that  since 
said  Chapin-Sacks  Manufacturing  Company  became  the  owner 
of  said  trade-mark  as  aforesaid,  the  said  Chapin-Sacks  Manu- 
facturing Company  has  invested  and  expended  large  sums  of 
money  and  has  been  to  great  trouble  and  expense  in  and 
about  the  business  of  manufacturing  and  selling  ice  cream 
bearing  said  trade-mark,  and  that  by  reason  of  the  said  ex- 
penditure, care  and  experience  of  the  said  Chapin-Sacks  Man- 
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ufacturing  Company,  in  its  business  aforesaid,  and  the  supe- 
rior quality  of  the  ice  cream  manufactured  and  sold  by  it, 
bearing  its  said  trade-mark,  and  the  extensive  character  of  its 
use  of  said  trade-mark,  the  said  trade-mark  has  become  widely 
and  generally  known  and  favorably  regarded  and  lias  become 
valuable  and  useful  to  tlie  public  at  large  and  profitable  to 
this  plaintiff,  and  said  trade-mark  is  now  and  for  many  years 
has  been  of  great  and  increasing  value  for  the  reasons  afore- 
said, and  has  come  to  be  regarded  in  the  market  specified 
above  as  a  designation  of  the  ice  cream  manufactured  by 
plaintiflF. 

VIII.  And  plaintiflF  further  shows  unto  your  honors  that  in 
or  about  the  year  1910.  the  rights  of  plaintiflF  in  and  to  the 
exclusive  use  of  the  said  trade-mark  were  invaded  and  in- 
fringed by  one  L.  Manuel  Hendler,  one  of  the  defendants,  a 
citizen  and  resident  of  said  state,  and  then  locate-l  and  doing 
business  at  5  and  7  Lloyd  Street,  in  the  city  of  Haltimore,  in 
the  State  and  District  of  Maryland,  in  that  the  said  L.  Manuel 
Hendler  applied  to  buckets  or  tubs,  or  other  containers  for 
ice  cream  made  by  himself,  the  words  "The  Velvet  Kind/* 
and  by  the  printing  of  signs  containing  said  words  and  in 
divers  other  ways  appropriated  to  his  own  use  the  said  trade- 
mark. That  plaintiflF  at  once  notified  the  said  L.  Manuel 
Hendler  that  he  was  infringing  plaintiff's  rhark  as  aforesaid 
and  requested  the  said  L.  Manuel  Hendler  to  desist  from  such 
infringement  and  to  make  suitable  reparation  therefor,  and 
that  finding  that  the  said  L.  Manuel  Hendler,  in  spite  of  said 
notice,  would  not  refrain  from  using  the  words  "The  Velvet 
Kind'*  in  connection  with  the  sale  of  ice  cream,  a  bill  of  com- 
plaint was  filed  against  the  said  L.  Manuel  Hendler  in  Circuit 
Court  No.  2  of  Baltimore  City.  That  an  answer  was  filed  by 
the  said  L.  Manuel  Hendler  to  said  bill  of  complaint,  but 
plaintiflF  feeling  that  the  relief  grantable  in  the  state  court 
would  be  inadequate  to  meet  the  situation,  and  believing  that 
the  state  court  was  without  jurisdiction,  permitted  the  bill  of 
complaint  against  the  said  L.  Manuel  Hendler  to  be  dis- 
missed. 
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IX.  And  plaintiff  further  shows  unto  your  honors  that 
later,  under  the  name  of  the  Hendler  Creamery  Company,  of 
which  L.  Manuel  Hendler  is  the  president,  the  defendants  ex- 
tended their  operations  and  entered  the  city  of  Annapolis,  in 
the  State  of  Maryland,  and  in  the  aforesaid  district  of  Mary- 
land, in  which  city  of  Annapolis  plaintiff  had  carried  on 
through  its  agent,  Roy  V.  Tydings,  a  profitable  business  ex- 
tending back  a  period  of  six  years.  That  when  the  trade  was 
first  started  by  plaintiff  in  Annapolis,  large  stationary  signs 
were  erected  by  plaintiff  throughout  the  said  city  containing 
the  words  "The  Velvet  Kind  Ice  Cream,"  and  the  same  was 
also  painted  on  store  windows  and  in  some  instances  on  the 
sides  of  houses,  and  that  inside  the  stores  canvas  strips  marked 
"The  Velvet  Kind"  were  put  around  the  counters,  and  orna- 
mental pasteboard  signs  bearing  said  words  were  furnished 
to  be  set  upon  the  counters,  and  in  the  newspapers  and  in 
various  other  ways  plaintiff  sought  to  advertise  and  extend 
the  sale  of  "The  Velvet  Kind  Ice  Cream"  in  the  city  of 
Annapolis  and  vicinity  thereof;  that  tlie  ice  cream  was  con- 
tained in  tubs  painted  yellow  with  the  words  "The  Velvet 
Kind"  painted  in  black  on  the  yellow  background,  and  was 
delivered  by  wagons  bearing  the  same  distinguishing  and 
peculiar  coloring  and  name ;  and  that  for  three  years  the  trade 
continued  uninterruptedly,  increasing  each  year,  until  every 
drug  store  and  confectionery  store  in  Annapolis  were  pur- 
chasing ice  cream  from  plaintiff's  agent,  the  ice  cream  becom- 
ing known  throughout  the  city  and  county  as  "The  Velvet 
Kind"  and  being  called  for  by  such  name  by  the  merchants 
and  their  customers.  That  about  three  years  ago  defendants 
started  operations  in  Annapolis,  employing  one  Andrew 
Krause  as  its  agent,  and  began  the  sale  of  ice  cream,  marking 
the  tubs  containing  the  same  "The  Velvet  Kind";  that  no 
signs  were  used  by  the  defendants  at  first,  but  the  said  Krause 
at  the  very  beginning  started  to  undermine  the  business  of 
plaintiff  by  visiting  customers  of  plaintiff  in  Annapolis,  offer- 
ing to  sell  ice  cream  marked  "The  Velvet  Kind"  at  a  less 
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rate,  namely,  60  cents  a  gallon,  plaintiff  then  charging  75 
cents  a  gallon ;  that  tlie  ice  cream  was  sold  by  defendants  to 
the  former  customers  of  plaintiff  in  whose  stores  the  canvas 
strips  and  advertising  signs  had  been  put  up  by  plaintiff's 
agent  and  at  plaintiff's  expense  and  which  still  remained  in 
place:  that  the  defendants  supplied  to  the  retail  dealers  the 
cream  in  tubs  which  were  painted  yellow  with  the  words  "The 
Velvet  Kind*'  painted  in  black  on  the  yellow  background, 
thereby  making  it  impossible  for  one  to  distinguish  the  tubs 
used  by  the  defendant  from  those  of  plaintiff,  and  as  the  ice 
cream  was  retailed  from  the  tubs  bearing  the  name  and  hav- 
ing the  distinctive  coloring  aforesaid,  the  deception  of  the 
purchasing  public  was  made  easy  of  accomplishment ;  that 
plaintiff's  agent,  the  said  Roy  V.  Tydings,  protested (3)  to 
the  said  Krause  and  the  former  customers  of  plaintiff  against 
such  practices  and  their  using  the  signs  of  the  Chapin-Sacks 
Manufacturing  Company  in  selling  the  ice  cream  of  the  Hend- 
ler  Creamery  Company.  That  in  1913  the  Hendler  Creamery 
Company  opened  a  wholesale  store  in  Annapolis  for  the  sale 
of  ice  cream  and  placed  in  charge  the  said  Krause,  locating 
the  said  store  on  the  same  street  in  which  the  store  of  plain- 
tiff's agent,  the  said  Tydings,  was  located;  that  the  defend- 
ants had  the  front  of  said  store  painted  in  imitation  of  the 
front  of  said  store  of  said  Tydings ;  that  shortly  prior  to  the 
opening  of  the  said  store  in  1913,  the  said  L.  Manuel  Hendler 
came  into  the  store  of  said  Tydings  and  offered  him  a  posi- 
tion in  Annapolis  as  said  Hendler's  agent,  the  said  Hendler 
stating  that  the  said  Tydings  could  make  twice  as  much 
money  selling  his  (Hendler's)  cream  at  a  less  price,  and  that 
the  public  would  not  know  the  difference ;  that  at  other  times 
the  said  Tydings  was  approached  by  the  said  Hendler  with  a 
similar  proposition,  the  said  Hendler  stating  on  one  occasion 
that  The  Chapin-Sacks  Manufacturing  Company  were  adver- 
tising and  paying  for  the  name  as  well  as  the  quality,  but 
that  he  (Hendler)  was  skimming  the  cream.  That  in  1914 
for  the  first  time  the  defendants  started  to  place  the  name 
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"Hendler  Co..  Baltimore,"  on  their  signs,  such  signs  as  they 
had  used  prior  to  that  time  being  simulations  of  the  signs  of 
plaintiff,  but  without  the  name  "Hendler"  or  "Hendler  Co." 
thereon.  That  in  addition  to  simulating  the  signs  of  plaintiff, 
and  utilizing  those  which  had  been  erected  at  your  plaintiff's 
expense,  the  delivery  wagons  of  the  defendants  operating  in 
the  City  of  Annapolis  were  painted  the  same  color,  and  had 
the  words  "The  Velvet  Kind"  in  the  same  style  of  lettering 
so  as  to  imitate  the  delivery  wagons  operated  by  your  plain- 
tiff in  the  City  of  Annapolis.  That  prior  to  the  advent  of 
the  Hendler  Creamery  Co.  in  the  trade  of  Annapolis,  the 
public  had  learned  to  look  for  the  name  "The  Velvet  Kind" 
as  standing  for  a  good  quality  of  ice  cream,  but  because  of 
the  business  methods  a  nd  operations  of  the  defendants,  the 
trade  has  become  broken  up  and  disorganized  so  that  your 
plaintiff  has  only  three  customers  left,  and  the  public  scarcely 
ever  knows  when  it  is  buying  the  ice  cream  made  by 
plaintiff  or  ice  cream  made  by  the  defendant;  that  by  mis- 
representation, contracts  for  the  supply  of  ice  cream  in  large 
quantities  were  obtained  by  the  agent  of  defendants  in  the 
city  of  Annapolis  and  vicinity  and  that  because  of  the  in- 
ferior quality  of  cream  sold  by  defendants,  blame  for  the 
poor  quality  was  placed  on  plaintiff,  and  customers  were  lost 
in  that  way:  that  plaintiff  has  received  a  petition  signed  by 
some  of  the  best  retail  ice  cream  dealers  in  the  city  of  An- 
napolis, stating  in  substance  that  they  realize  that  the  ice 
cream  made  by  plaintiff  is  a  far  superior  product  to  any 
shipped  into  the  city  of  Annapolis,  that  the  public  prefer  it 
to  any  other  ice  cream,  and  hequesting  plaintiff  to  either  ad- 
vertise the  grade  and  quality  of  the  ice  cream  under  some 
other  name,  or  that  plaintiff  establish  its  rights  to  the  name 
"The  Velvet  Kind/'  and  protect  the  dealers  in  the  genuine 
article  from  the  indiscriminate  use  of  the  name  "The  Velvet 
Kind"  by  other  dealers  who  are  putting  out  an  inferior  grade 
of  cream  and  calling  it  "The  Velvet  Kind." 


TRADE-MARKS    AND    UNFAIR    COMPETITION.  1735 

X.  And  plaintiff  further  shows  unto  your  honors,  on  in- 
formation and  behef,  as  further  evidence  of  the  deliberate 
and  wilful  intention  of  the  defendants  to  invade  the  rights 
of  plaintiff,  deceive  the  public  and  practice  unfair  competi- 
tion in  carrying  on  its  business,  that  in  the  city  of  Laurel,  in 
the  State  and  District  of  Maryland,  the  firm  of  Crandall  & 
Myers  have  for  over  a  year  been  handling  "The  Velvet 
Kind"  ice  cream  sold  by  The  Chapin-Sacks  Manufacturing 
Company,  and  have  built  up  a  good  trade  in  Laurel  so  that 
customers  call  for  and  purchase  "The  Velvet  Kind"  ice  cream 
under  that  name;  that  during  the  month  of  March,  1915, 
Charles  C.  Mensinger,  representing  the  Hendler  Creamery 
Company  of  Baltimore,  visited  the  store  of  said  Crandall  & 
Meyers  and  talked  to  Mr.  Crandall  of  said  firm  and  offered 
on  behalf  of  the  Hendler  Creamery  Company  to  sell  Crandall 
&  Myers  '*The  Velvet  Kind"  ice  cream  at  15  cents  less  per 
gallon  than  what  Crandall  &  Myers  had  been  paying  The 
Chapin-Sacks  Manufacturing  Company;  that  the  said  agent 
claimed  the  Hendler  Creamery  Company  had  prior  rights  to 
the  use  of  the  words  "The  Velvet  Kind"  in  the  manufacture 
of  ice  cream,  and  made  other  false  representations  calculated 
to  discredit  plaintiff  in  the  eyes  of  its  customer;  that  re- 
cently the  Hendler  Creamery  Company  slarted  selling  "The 
Velvet  Kind"  ice  cream  to  a  druggist  name  Pence,  who  con- 
ducts the  Laurel  Pharmacy  in  the  city  of  Laurel,  in  the  State 
and  District  of  Maryland,  and  that  the  ice  cream  is  being 
shipped  by  the  defendants  from  Baltimore  to  the  Laurel 
Pharmacy  in  tubs  painted  yellow  and  bearing  the  label  "The 
Velvet  Kind"  substantially  and  deceptively  similar  to  the 
tubs  used  by  the  Chapin-Sacks  Manufacturing  Company. 

XL  And  plaintiff  further  shows  unto  your  honors  that 
notwithstanding  the  great  importance  and  value  of  the  said 
trade-mark  to  the  public  and  to  plaintiff,  and  wholly  dis- 
regarding the  rights  of  plaintiff,  and  contriving  to  injure 
plaintiff  and  to  deprive  it  of  the  benefits  and  advantages  which 
might  and  otherwise  would  accrue  to  plaintiff  from  the  sole 
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use  of  said  iradc-inark  as  aforesaid,  before  the  commence- 
ment of  this  suit,  as  plaintiff  is  informed  and  believes,  and 
without  the  license  or  allowance  and  against  the  will  of 
plaintiff,  and  in  wilful  violation  of  its  rights  secured  to  it 
as  aforesaid,  the  defendants  have  offered  for  sale  and  sold, 
and  are  now  offering  for  sale  and  selling,  within  the  Dis- 
trict of  Maryland,  ice  cream  bearing  on  its  tubs,  cabinets  or 
containers  the  mark  "The  Velvet  Kind/*  That  by  the  paint- 
ing of  its  tubs,  its  buckets  and  its  delivery  wagons,  and  by 
the  adoption  of  plaintiff's  methods  and  means  of  advertising, 
the  defendants  have  sought  to  confuse  the  public  and  ap- 
propriate to  itself  the  rights  of  plaintiff  in  said  trade- 
mark and  the  trade  plaintiff  has  built  up  in  the  cities  of 
Annapolis  and  Laurel  and  vicinity,  all  in  defiance  of  the 
rights  acquired  by  and  secured  to  plaintiff  as  aforesaid, 
and  to  its  great  and  irreparable  loss  and  injury,  and  by  which 
plaintiff  has  been  and  still  is,  being  deprived  of  great  gains 
and  profits  which  plaintiff  might  and  would  otherwise  have 
obtained,  but  which  are  being  received  and  enjoyed  by  the 
said  defendants  by  and  through  the  aforesaid  unlawful  acts 
and  doings  of  them  and  each  of  them,  and  by  which  also 
the  reputation  and  good  will  of  plaintiff  as  a  manufacturer 
of  ice  cream  of  standard  and  superior  qualilty  is  being  ir- 
reparably injured,  and  by  which  also  the  public  is  being  de- 
ceived into  buying  for  the  ice  cream  of  plaintiff,  inferior  ice 
cream  not  made  by  this  complainant  but  made  by  ihe  de- 
fendants and  offered  for  sale  and  sold  by  the  defendants,  and 
that  the  said  acts  and  doings  of  the  defendants  constitute  a 
violation  of  plaintiff's  rights  in  and  to  said  trade-mark,  and 
also  constitute  unfair  competition  with  plaintiff,  and  has 
the  tendency  to  incite,  instigate  and  induce  others  into  like 
infringing  and  fraudulent  acts. 

XII.  And  plaintiff  further  shows  unto  your  honors,  on 
information  and  belief,  that  the  purchasers  and  consumers 
of  the  ice  cream  manufactured  by  this  plaintiff,  are  deceived 
and  misled  by  the  aforesaid  unlawful  acts  and  doings  of  the 
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defendants,  and  by  its  and  their  imitation  and  simulation  of 
the  trade*mark,  signs,  receptacles  and  other  paraphernalia (4) 
used  in  selling  and  advertising  the  ice  cream,  and  that  there- 
by the  public  is  induced  to  buy  the  ice  cream  made  and  sold 
as  aforesaid  by  the  said  defendants  in  the  place  and  stead 
of.  and  as  the  ice  cream  manufactured  and  sold  by  plaintiff, 
and  that  the  said  Hendler  Creamery  Company,  and  the  said 
L.  Manuel  Hendler  have  made  and  realized  large  profits  and 
advantages  therefrom,  but  to  what  extent  plaintiff  does  not 
know,  and  prays  a  discovery  thereof,  but  plaintiff  alleges,  upon 
information  and  belief,  that  said  profits  and  plaintiff's  dam- 
ages from  the  infringement  by  the  defendants  have  amount- 
ed to  more  than  five  thousand  dollars,  exclusive  of  interest 
and  costs. 

XIII.  And  plaintiff  further  shows  unto  your  honors,  on 
information  and  belief,  that  the  ice  cream  manufactured 
and  offered  for  sale  and  sold  by  the  defendants  belongf  to 
the  same  general  grade  or  class  as,  but  is  greatly  inferior  in 
quality  to  the  ice  cream  manufactured  and  offered  for  sale 
and  sold  by  plaintiff,  and  bearing  its  registered  trade-mark 
"The  Velvet  Kind" ;  and  that  the  same  ice  cream  manu- 
factured, offered  for  sale,  and  sold  by  the  defendants,  is 
produced  at  much  less  cost,  and  sold  at  a  much  less  price, 
than  the  ice  cream  of  plaintiff  bearing  its  trade-mark 
aforesaid:  and  plaintiff  charges  that  the  object  and  design 
of  defendants,  and  each  of  them,  in  the  adoption  and  use  by 
them  of  the  words  "The  Velvet  Kind"  as  a  mark  upon  ice 
cream  as  aforesaid,  is  by  fraud  and  evil  practice  to  pass  off 
and  cause  to  be  passed  off  in  the  markets  of  the  cities  of 
Annapolis  and  Laurel  in  the  State  and  District  of  Maryland 
ice  cream  manufactured  by  the  Hendler  Creamery  Co.  as 
being  of  plaintiff's  manufacture,  when  in  fact  it  was  not  and 
is  not ;  and  the  defendants  and  each*  of  them  also  well  know 
the  quality  and  reputation  of  plaintiff's  ice  cream  as 
hereinbefore  alleged,  and  know'  that  the  ice  cream  manu- 
factured, offered  for  sale  and  sold  by  the  Hendler  Creamery 
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Company  is  of  an  inferior  quality,  as  aforesaid,  and  of  com- 
paratively little  or  no  favorable  reputation  in  the  market  yet 
the  said  Hendler  Creamery  Company  contrive  fraudulently 
and  falsely  to  cause  it  to  be  understood  at  large,  believed 
and  accepted  that  their  ice  cream  sold  as  "The  Velvet  Kind" 
is  genuine  ice  cream  manufactured  by  plaintiff,  the  complain- 
ant, which  ice  cream  manufactured  by  plaintiff  has  enjoyed 
beyond  all  others  a  deservedly  great  and  widespread  reputa- 
tion for  excellence  and  superiority  for  more  than  ten  years, 
as  aforesaid. 

XIV.  And  plaintiff  further  shows  unto  your  honors,  on 
information  and  belief,  that  by  reason  of  the  inferiority  of 
the  ice  cream  offered  for  sale  and  sold  by  the  defendants,  it 
is  the  occasion  of  frequent  dissatisfaction  to  those  who  have 
purchased  said  ice  cream,  thinking  it  of  plaintiff's  manu- 
facture, and  thereby  plaintiff  has  suffered  in  reputation,  and 
IS  likely  still  more  to  suffer  in  reputation  and  in  sales  from 
the  fact  of  there  being  an  imitation  and  simulation  of  plain- 
tiff's trade-mark  on  the  market  in  connection  with  the  sale 
of  ice  cream;  and  plaintiff  avers  that  the  said  infringing 
acts  of  the  said  defendants  have  already  been  productive  of 
irreparable  injury  to  it,  and  will  be  productive  of  increas- 
ing injury  and  damage,  unless  the  defendants  be  restrained 
and  enjoined  from  the  commission  and  continuance  of  the 
acts  hereinafter  prayed  to  be  enjoined. 

» 

XV.  And  forasmuch  as  plaintiff  can  have  no  adequate 
relief  except  in  this  court. 

To  the  end,  therefore,  that  said  defendant  may,  if  they 
can,  show  why  plaintiff  should  not  have  the  relief  hereby 
prayed  and  may  to  their  best  and  utmost  knowledge,  re- 
membrance, information  and  belief,  full,  true,  direct  and  per- 
fect answer  make  to  the  premises  and  to  all  the  several  matters 
hereinbefore  stated  and  charged  as  fully  and  particularly  as 
if  separately  and  severally  interrogated  as  to  each  and  every 
of  said  matters,  and  may  be  compelled  to  account  for  anil 
pay  over  to  plaintiff  the  profits  by  him  and  it  acquired,  and 
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the  damages  suffered  by  plaintiff  from  the  aforesaid  unlawful 
acts  and  doings;  and  that  the  amount  of  said  damages  may, 
in  view  of  the  wanton  character  of  the  infringement  com- 
mitted, be  increased  to  a  sum  not  exceeding  three  times  the 
amount  thereof,  and  be  required  to  deliver  up,  in  order  that 
they  may  be  destroyed,  all  labels,  signs,  prints,  packages, 
wrappers,  boxes,  buckets,  tubs,  cartons,  receptacles  or  other 
articles  in  his  or  its  possession  bearing  the  words  "The  Vel- 
vet Kind"  in  connection  with  ice  cream. 

And  the  said  defendants,  and  each  and  every  of  their 
servants,  agents  and  attorneys  and  workmen,  may  be  per- 
petually restrained  and  enjoined  by  the  order  and  injunction 
of  this  honorable  court  from  directly  or  indirectly  making, 
preparing,  or  in  any  way  using,  counterfeiting,  imitating 
or  simulating  the  said  trade-mark  of  this  plaintiff  as  afore- 
said, in,  upon  or  in  connection  with  ice  cream,  or  from  sell- 
ing or  offering  for  sale  ice  cream  so  marked,  or  otherwise 
disposing  of  tlie  same,  or  in  any  wise  unfairly  competing  in 
trade  with  plaintiff  in  the  manufacture  and  sale  of  ice  cream, 
and  that  the  said  defendants  may  be  restrained  in  like  man- 
ner during  the  pendency  of  this  suit. 

And  that  the  said  defendants  may  be  decreed  to  pay  the 
costs  of  this  suit,  and  that  plaintiff  may  have  such  other  and 
such  further  relief  as  to  this  honorable  court  shall  seem 
meet  and  as  shall  be  agreeable  to  equity. 

May  it  please  your  honors  to  grant  unto  plaintiff  the  writ 
of  injunction  issuing  out  of  and  under  the  seal  of  this  hon- 
orable court  in  due  form  of  law  commanding,  enjoining  and 
restraining  the  said  defendants,  their  and  each  of  their  ser- 
vants, agents,  attorneys,  confederates  and  workmen,  and  each 
and  every  of  them  as  is  hereinbefore  in  that  behalf  prayed. 

And  may  it  please  your  honor  to  grant  unto  plaintiff 
the  writ  of  subpoena  issuing  out  of  and  under  the  seal  of 
this  honorable  court  directed  to  the  said  defendants,  L. 
Manuel  Hendlcr  and  the  Hendler  Creamery  Company,  com- 
manding him  and  it  by  certain  day  and  under  a  certain  pen- 
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ally  to  be  and  appear  in  this  honorable  court  then  and  there 
to  answer  tlie  premises  and  to  stand  to  and  abide  such  order 
and  decree  as  may  be  made  against  him  and  it. 

Chapin-Sacks  Mfg.  Co.. 
Bv  A.  A.  Chapin,  Pres. 
Isaac  Lobe  Straus, 

Complainant's  Solicitor. 
Walter  A.  Johnston, 
E.  G.  Siggers, 
Of  Counsel. 
[Verification.] 

(a)  From  Chapin  Sacks  Co.  v.  Hendler  Creamery  Co..  254  Fed. 
553. 

(1)  As  to  jurisdiction  of  federal  courts  in  trademark  litigation,  see 
Jud.  Code,  Sec.  24,  par.  7  and  Trademark  Act  of  1905,  Sees.  17,  18. 

(2)  Trademark  must  be  affixed  to  the  goods  under  the  Act  of 
1905.  Diederich  v.  Schneider,  etc.,  Co.,  195  Fed.  36,  115  C.  C.  A.  27; 
Guth  Chocolate  Co.  v.  Guth,  215  Fed.  750. 

(3)  The  registrant  must  give  notice  of  the  registration.  Sec.  28, 
and  Heileman  Brewing  Co.  v.  Independent  Brewing  Co.,  191  Fed. 
489,  112  C.  C.  A.  133;  Rossman  v.  Gamier,  211  Fed.  401,  128  C.  C.  A.  73. 

(4)  For  unfair  competition,  see  Paul  on  Trademarks,  ch.  10; 
Hopkins  on  Trademarks,  pp.  39  to  46  and  notes. 


No.  1158. 

Notice  to  Desist  from  Use  of  Alleged  Infringing  Mark8.(l) 

Milwaukee,  Wis.,  Sept.   16,   1913. 
Houston  Ice  &  Brewing  Co.,  Houston,  Texas. 

Gentlemen:  The  Schlitz  Brewing  Company  of  this  city 
has  .submitted  to  us,  with  instructions  to  protect  its  rights 
against  infringement,  the  facts  and  circumstances  which  have 
just  come  to  its  attention  regarding  the  placing  on  the  mar- 
ket by  you  of  beer  in  bottles  bearing  a  label  which  is  mani- 
festly made  in  simulation  of  the  Schlitz  label. 

The  manner  in  which  the  words  "Southern  Select"  is 
placed  upon  the  label,  the  raised  script  style  of  shaded  letter- 
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ing  on  the  brown  background,  the  duplication  of  the  Schlitz 
"S"  and  of  the  triangular  underscoring  as  in  the  Schlitz 
label,  and  the  small  block  lettering  at  the  bottom  of  the  label 
and  the  location  of  the  trade-mark  on  the  label,  clearly  indi- 
cate an  intention  to  mislead  and  deceive  purchasers. 

Not  only  is  the  use  of  this  label  a  violation  of  the  right 
of  our  client  under  the  common  law  and  the  Federal  Statutes 
under  which  it  has  registered  its  label  and  the  trade-mark  in 
the  patent  office  of  the  United  States,  but  is  also  a  violation 
of  the  Statutes  of  Texas. 

You  are  undoubtedly  aware  that  your  use  of  this  label  is 
of  such  a  nature  insofar  as  it  is  a  simulation  of  the  label  of 
our  client  as  to  enable  retail  dealers  to  cause  consumers  to 
believe  that  the  contents  of  the  bottle  are  also  of  the  products 
of  our  client,  a  representation  which  is  of  course  entirely 
false  and  untrue,  but  which  is  a  natural  consequence  of  the 
close  imitation  of  the  word  "Schlitz"  in  script  upon  the 
label,  in  company  with  the  brown  color  of  the  label,  which 
are  commonly  known  and  understood  throughout  the  coun- 
try as  well  as  in  foreign  countries  to  indicate  the  superior 
quality  of  beer  produced  and  marketed  by  the  Joseph  Schlitz 
Brewing  Company  of  Milwaukee,  Wisconsin. 

We  are  writing  you  at  this  time  to  give  you  fair  notice 
and  demand  that  you  immediately  discontinue  the  further 
use  of  these  imitative  labels.  We  shall  expect  your  reply  to 
that  effect  by  October  15th  next. 

In  case  of  your  failure  so  to  do  we  shall  of  course  be 
obliged  to  commence  suit  to  protect  and  enforce  the  rights 
of  our  clients  by  injunction  or  such  other  proceedings  as  may 
be  necessary  in  the  premises. 

Yours  very  truly, 
(Signed)         Kronshage,  Hannan  &  McMillan. 

(1)  Sec.  28  of  Trademark  Act  of  1905. 
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No.  1159. 

Bill  of  Complaint  for  Infringement  of  Common-Law 

Trade  Mark,  (a) 

[Caption.] 

The  Joseph  Schlitz  Brewing  Company,  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Wisconsin,  and  a  citizen  of  the  State  of  Wisconsin, 
having  its  principal  office  and  place  of  business  in  the  City 
of  Milwaukee,  County  of  Milwaukee,  State  of  Wisconsin, 
brings  this,  its  full  bill  of  complaint  against  the  Houston  Ice  & 
Brewing  Company,  and  as  it  is  informed  and  believes  and 
on  such  information  and  belief  charges  the  fact  to  be,  a  cor- 
poration organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Texas,  a  citizen  of  the  State  of  Texas, 
and  resident  of  the  City  of  Houston,  Harris  County.  State 
of  Texas,  and  of  the  Southern  District  of  the  State  of 
Texas,(l)  defendant,  and  thereupon  plaintiff  complains  and 
charges  as  follows: 

I.  Plaintiff,  the  said  Joseph  Schlitz  Brewing  Company, 
was  in  or  about  the  year  18/3,  duly  organized  and  incor- 
porated under  and  by  virtue  of  the  lavvs  of  the  State  of 
Wisconsin,  with  principal  office  and  place  of  business  in  the 
City  and  County  of  Milwaukee,  State  of  Wisconsin, 
with  charter  power  and  authority  to  manufacture  and 
bottle  beer  and  similar  malt  beverages,  and  the  ex- 
ploitation and  sale  of  the  same  throughout  the  United  States 
of  America,  including  the  State  of  Texas  and  any  foreign 
couuntries,  and  under  said  name  and  style,  immediately  upon 
and  after  its  incorporation  began  and  henceforth  conducted 
in  the  City  of  Milwaukee  the  manufacture  and  bottling  of 
beer  and  other  malt  beverages,  and  has  continued  in  the  man- 
ufacture, putting  up,  marketing,  advertising  and  selling  said 
bottled  beer  and  other  malt  beverages  continuous  to  the  present 
time;  the  defendant  Houston  Ice  &  Brewing  Company,  as 
plaintiff  is  informed  and  believes,  and  upon  such  informatio!i 
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and  belief  charges  the  fact  to  be,  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Texas  and  a   resident   of  the   Citv  of  Houston,   Harris 

m 

County,  State  of  Texas,  and  a  citizen  of  the  State  of  Texas; 
that  the  said  defendant  under  said  corporate  name  is  en- 
gaged in  the  manufacture,  selling  and  dealing  in  and  bot- 
tling of  beer  and  other  malt  beverages,  with  principal  place 
of  business  in  the  said  City  of  Houston,  Harris  County,  State 
of  Texas. 

n.  Plaintiff  further  shows  that  in  or  about  the  year  1849, 
Joseph  Schlitz  owned,  operated  and  conducted  a  brewery  in 
the  then  Village  of  Milwaukee,  Milwaukee  Couunty,  State 
of  Wisconsin,  and  thereat  brewed,  manufactured,  and  put 
up  beer  and  sold  and  distributed  the  same  in  the  said  Village 
of  Milwaukee  and  vicinity;  that  in  the  said  year  of  1873  said 
Joseph  Schlitz  and  August  Uihlein  caused  plaintiff  to  be  or- 
ganized into  a  corporation  under  the  name  and  style  of  the 
Joseph  Schlitz  Brewing  Company,  and  that  at  said  time 
plaintiff  acquired  and  became  the  sole  owner  and  operator 
of  the  said  brewery  business  of  said  Joseph  Schlitz;  that 
from  and  after  the  organization  and  incorporation  of  plain- 
tiff in  the  year  1873,  plaintiff  began  the  manufacture,  pro- 
duction, brewing  and  bottling  of  beer  and  other  malt  bev- 
erages of  a  uniform,  superior  quality  and  high  grade,  and 
thenceforth  it  has  at  all  times  been  the  invariable  rule  and 
custom  of  plaintiff  to  conduct  the  manufacture  of  beer  of 
uniform  and  high  grade  materials  by  superior  and  high  grade 
machinery  and  competent,  skilled  workmen,  and  that  plain- 
tiff has  become  and  is  one  of  the  largest  and  most  successful 
brewers  in  the  world  and  its  plant  and  appliances  are  in 
every  way  adapted  to  the  production  of  beer  of  the  most 
wholesome  and  best  qualities  and  of  unexcelled  purity. 

HI.  Plaintiff  further  shows  that  from  early  in  the  history 
of  the  development  of  said  business  it  has  been  the  custom 
to  expend  large  sums  of  money  in  the  improvement  and  ad- 
vancement of  said  brewery  and  the  installation  of  improved 
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machinery,  methods  and  processes  thereat  and  also  in  the  ex- 
ploitation, advertising,  marketing  and  sale  of  the  products 
and  beer  of  plaintiff;  that  in  order  to  announce,  designate 
and  indicate  the  origin  and  manufacture  of  the  said  superior 
and  high  grade  beer  and  other  malt  beverages,  from  and  by 
plaintiff,  and  in  the  year  1894  and  before  any  use  thereof 
by  any  other  person,  firm  or  corporation,  in  connection  with 
the  manufacture,  marketing  or  sale  of  beer  or  other  malt 
beverages  had  been  made,  originated,  made  use  of  and  adapt- 
ed and  thereafter  used  as  its  trade-mark  and  badge  of  iden- 
tification and  origin  for  and  on  its  beer,  brewed,  prepared  and 
matured  by  plaintiff  at  its  said  brewery  as  herein  stated,  a 
fancy,  peculiar,  characteristic  and  distinctive  and  suitable 
symbol,  device  and  label  not  theretofore  used  by  any  other 
person,  firm  or  corporation  in  connection  with  the  manufac- 
ture, sale,  bottling,  manufacturing,  marketing  or  sale  of 
beer  or  other  malt  beverages;  that  it  is  the  practice  of 
plaintiff  to  affix  said  trade-marks  to  the  bottles  containing 
lager  beer  and  other  malt  liquors  brewed,  put  up  and  bot- 
tled by  plaintiff,  by  the  best  scientific  and  improved  processes, 
with  the  most  skillful  workmen,  out  of  the  best  materials,  and 
to  the  boxes  and  cases  in  which  said  bottles  may  be  packed 
by  means  of  suitable  labels,  pasted,  tacked  or  otherwise 
fastened  or  by  being  printed  or  stenciled  directly  thereon; 
that  the  said  trade-mark  and  badge  of  identification  and  ori- 
gin for  its  beer,  brewed^  prepared  and  matured  by  plaintiff 
was  a  peculiar,  characteristic,  distinctive  and  suitable  symbol, 
device  and  label  not  theretofore  used  by  any  other  person, 
finn  or  corporation  in  connection  with  the  manufacture,  mar- 
keting or  sale  of  beer  or  other  malt  beverages,  and  the  es- 
sential and  characteristic  features  thereof  are  as  follows: 

A  peculiar  and  characteristic  shaped  label,  having  a  pe- 
culiar, characteristic  and  distinctive  light  brown  color.  With- 
in the  outer  edges  of  the  said  label,  a  short  distance  there- 
from, and  parallel  thereto,  is  a  white  line  near  and  along 
the  entire  outer  edges  of  the  said  label:  conspicuously  promi- 
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nent  in  or  about  the  center  and  right  hand  portion  of  said 
label  is  the  said  word  "Schlitz"  in  fancy,  characteristic  white 
script  letters  arranged  on  a  slight  incline  or  angle  upwards  from 
left  to  right,  with  a  peculiar  and  characteristic  paraph, 
underneath  the  greater  portion  of  the  word,  said  letters  and 
paraph  being  printed  so  as  to  appear  in  white  with  a  heavy 
blue  and  fainter  black  shading  following  the  outer  line  of 
said  letters  to  give  the  impression  that  they  are  printed  or 
written  from  raised  type;  the  picture  of  the  globe,  the  gen- 
eral trade-mark  of  plaintiff,  is  printed  in  blue,  slightly  above 
the  center  on  the  left  hand  side  of  the  said  label.  Under- 
neath the  word  "Schlitz"  are  the  words  in  white,  block  let- 
ters :  "The  beer  that  made  Milwaukee  famous ;"  there  is  also 
other  lettering  on  said  label  which  does  not,  however,  prom- 
inently stand  out  on  plaintiff's  said  label,  all  of  which  more 
fully  appears  from  a  specimen  thereof  showing  the  color  and 
shape  of  the  label  and  devices,  symbol  and  words  thereon, 
hereto  annexed,  marked  "Exhibit  A"  and  made  a  part  here- 
of; that  plaintiff's  label  is,  and  has  at  all  times  since  in  or 
about  the  month  of  March,  1894,  been  placed  upon  its  bot- 
tles, which  are  of  a  dark  brown  glass,  so  as  to  occupy  the 
middle  portion  of  the  body  of  the  bottle,  all  of  which  furthur 
and  more  fully  appears  from  a  specimen  bottle  of  plaintiff's 
product,  filed  herewith,  marked  "Exhibit  B"  and  made  a  part 
hereof. 

IV.  Plaintiff  further  shows  that  at  the  time  of  the  adop- 
tion of  said  trade-mark  and  label  with  said  characteristic 
shape,  color  and  lettering  as  plaintiff's  insignia,  badge  and 
trade-mark  for  its  said  beer  in  bottles  said  trade-mark  and 
label  and  the  characteristic  features  thereof  as  heretofore  de- 
scribed had  not  been  appropriated,  applied  or  used  as  a  trade- 
mark, designation  or  in  connection  with  the  sale  of  beer  or 
malt  liquors,  and  plaintiff  further  shows  that  very  soon  after 
its  said  beer  was  put  upon  the  market  in  receptacles  bearing 
said  trade-mark  and  label  it  acquired  a  superior  reputation 
and  an  extensive  demand  for  the  same  was  created  through- 
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out  the  United  States  and  in  foreign  countries  including  the 
State  of  Texas,  and  that  the  business  of  selling  the  same 
throughout  the  country  including  said  State  of  Texas  be- 
came very  profitable  and  has  rapidly  increased,  and  that 
plaintiflF  has  at  all  times,  since  putting  said  beer  upon  the 
market,  brewed  said  beer  at  its  said  brewery  by  a  very  ex- 
pensive process  in  and  by  which  the  best  barley,  hops  and 
other  material  were  used  and  are  used  and  that  the  high 
standard  originally  established  by  plaintiff  has  been  con- 
stantly maintained  until  the  present  time. 

V.  That  from  and  after  the  adoption  of  said  trade-mark 
plaintiflF  printed,  pasted,  stamped  and  branded  the  said  trade- 
mark name  "Schlitz"  and  other  peculiar  features  of  its  said 
trade-mark,  symbol,  device  and  label  upon  the  wrappers, 
bottles  and  upon  the  cases  and  receptacles  containing  said 
bottled  beer  so  manufactured,  brewed,  bottled,  packed  and 
sold  by  plaintiflf;  that  by  reason  of  the  premises  aforesaid 
plaintiff  has  now  and  always  has  had  as  against  the  defend- 
ant and  otherwise  the  exclusive  right  to  use  said  label  and 
said  symbols  and  devices,  badge,  insignia  and  designation  to 
distinguish  and  identify  plaintiflF's  particular  and  superior 
beer  produced  and  brewed  and  bottled  as  hereinbefore  set 
forth ;  that  plaintiff  has  expended  large  sums  of  money  in  the 
advertising  of  its  said  beer  labeled  and  marked  as  heretofore 
described  throughout  the  United  States  of  America  and  for- 
eign countries,  including  the  State  of  Texas,  by  signs,  pla- 
cards, wall-signs,  bulletin  boards,  and  advertisements  in  news- 
papers, magazines  and  otherwise,  announcing  and  indicating 
and  identifying  the  origin,  manufacture  and  product  of  plain- 
tiflF, and  to  a  large  extent  described  and  advertised  its  said 
label  and  trade-mark  and  the  symbols  and  devices  appearing 
on  said  label  as  the  mark,  badge,  insignia  and  designation  which 
indicates,  identifies  and  distinguishes  the  said  beer  as  beer 
brewed  and  sold  by  plaintiff:  that  by  reason  of  the  premises 
the  said  trade-mark  and  tlie  symbols  and  devices  appearing 
on  said  label  soon  became  and  have  continued  and  now  are 
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by  the  public  understood,  used  and  employed  to  indicate 
and  identify  the  beer  of  plaintiff,  and  have  become  and  are 
the  trade-mark,  s3rmbol  and  device  of  said  product  of  plain- 
tiff and  have  long  been  and  are  now  used  and  employed  by 
purchasers  of  said  product  as  means  of  asking  for,  buying, 
selling  and  identifying  the  said  product  of  plaintiff;  that  by 
reason  of  the  said  superior  quality  of  the  beer  brewed  by 
plaintiff  and  of  the  means  used  in  announcing  and  advertising 
the  product  of  plaintiff,  the  demand  for  its  product  has  been 
very  great  and  has  rapidly  increased  until  during  the  six  years 
last  past  the  sale  of  beer  in  bottles  upon  which  said  label, 
symbol  and  device  appear  and  were  placed,  exceeded  three 
hundred  and  fifty  million   (350,000,000)  bottles. 

VI.  Plaintiff  further  shows  that  from  the  time  it  first 
began  to  sell  beer  bearing  said  symbol,  device  and  label,  ap- 
pearing on  said  Exhibit  A,  filed  herewith,  and  until  now,  the 
sale  of  said  beer  under  said  trade-mark,  symbol,  device  and 
label  has  been  and  now  is  a  source  of  great  profit  to  plaintiff; 
that  the  public  generally  has  recognized  and  acquiesced  in 
plaintiff's  exclusive  rights  as  aforesaid  and  by  reason  of  the 
premises  aforesaid  there  has  come  to  be,  and  before  the  acts 
of  the  defendants  hereinafter  complained  of,  there  existed  in 
connection  with  the  business  of  selling  plaintiff's  product  in 
bottles  bearing  said  trade-mark  and  label  a  good  will  of 
great  value  and  importance  to  plaintiff,  which  was  a  source 
of  large  profit  to  it  and  which  good  will  it  for  a  lopg  time 
enjoyed  without  interruption  and,  which, it  says,  it  is  equitably 
entitled  to  enjoy;  and  that  except  for  the  acts  of  the  defendant 
hereinafter  set  forth  the  fruits  of  said  business  would  have 
continued  to  be  uninterruptedly  and  exclusively  enjoyed  by 
plaintiff  without  loss  or  trouble. 

VII.  Plaintiff  further  shows  that  long  after  plaintiff  had 
adopted  and  used  the  peculiar  and  characteristic  trade-mark, 
s)rmbol,  device  and  label  aforesaid  upon  and  in  connection 
with  its  beer  in  the  manner  aforesaid,  and  long  after  buyers, 
users  and  consumers  of  beer,  and  the  public  generally,  had 
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thoroughly  associated  the  aforesaid  trade-mark,  symbol,  de- 
vice  and  label  of  plaintiff  as  a  badge  and  insignia  of  identi- 
fication of  plaintiff's  said  beer,  and  long  after  said  trade-mark, 
symbol  and  label  and  all  the  characteristic  features  thereof, 
as  herein  described  severally  and  in  combination,  had  become 
well  established  and  known  to  buyers,  users  and  consumers 
of  beer  and  the  public  generally,  as  indicating  and  announc- 
ing the  beer  of  plaintiff's  brewing  and  bottling,  the  defend- 
ant, Houston  Ice  &  Brewing  Company,  well  knowing  the  great 
reputation  of  plaintiff's  beer  and  the  exclusive  rights  of  plain- 
tiff in  and  to  the  aforesaid  peculiar  trade-mark,  symbol,  de- 
vice and  label,  and  each  and  all  the  peculiar  characteristic 
features  thereof,  for  the  purpose  of  profiting  by  the  great 
reputation  of  the  beer  brewed,  put  up,  bottled  and  sold  by 
plaintiff,  and  for  the  purpose  of  diverting  to  itself  the  profits 
and  gains  which  should  result  to  plaintiff  from  the  business 
of  selling  plaintiff's  said  bottled  beer,  and  intending  to  profit 
by  the  demand  created  by  plaintiff  for  its  said  beer,  and  for 
the  fraudulent  purpose  of  deceiving  and  gulling  the  public 
and  passing  and  palming  off  and  substituting  and  enabling 
others  to  pass  and  palm  off  and  substitute  beer  manufactured 
and  sold  by  said  defendant  as  and  for  the  beer  brewed  and 
bottled  by  plaintiff,  and  without  acquiescence,  license,  per- 
mission or  authority  of  or  from  plaintiff,  and,  contrary  to 
plaintiff's  wishes  and  desires,  manufactured,  brewed,  bottled 
and  put  up,  exposed  for  sale,  manufactured,  sold  and  deliv- 
ered to  consumers  and  retail  dealers  and  saloon  keepers  in 
the  City  of  Houston,  Harris  County,  Texas,  in  the  City  of 
Beaumont,  Jefferson  County,  Texas,  in  the  City  of  Waco, 
McLennan  County,  Texas,  in  the  City  of  Bryan,  Brazos 
County,  Texas,  in  the  City  of  LaPort,  Harris  County,  Texas, 
in  the  City  of  Sugar  Land,  Fort  Bend  County,  Texas,  in 
the  City  of  Galveston,  Galveston  County,  Texas,  in  the  City 
of  Hearne,  Robertson  County,  Texas,  and  elsewhere  for  use 
by  said  consumers,  and  to  sell  at  retail  by  said  retailers  and 
saloon  keepers  beer  not  manufactured,  brewed,  bottled  or  put 
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Up  by  plaintiff  in  bottles  of  the  same  shape,  form  and  color  as 
those  used  by  plaintiflf,  bearing  in  simulation  and  imitation 
of  plaintiff's  peculiar  and  characteristic  symbol,  device  and 
label,  a  label  upon  which  appeared  fancy  and  characteristic 
symbols  and  devices  in  the  following  colors  and  with  the 
following  marks,  to-wit: 

A  label  having  a  light  brown  body  color  and  within  the 
outer  edges  of  said  label  and  near  the  outer  edges  thereof 
and  parallel  thereto,  a  white  line  extending  around  and  near 
the  edge  of  the  said  label,  leaving  a  border  or  margin  of 
light  brown  color  along  the  edges  of  said  label;  occupying 
prominently  the  center  and  right  hand  portion  of  the  said 
label  are  the  words  "Southern  Select"  in  script  letters  ar- 
ranged on  a  slight  incline  or  angle  upwards  from  left  to 
right  with  a  paraph  underneath,  the  greater  portion  of 
the  words,  said  letters  and  paraph  being  printed  in  and  with 
the  same  style  of  lettering  as  is  used  by  plaintiflf  in  printing 
the  word  "Schlitz"  as  aforesaid,  said  letters  and  paraph  be- 
ing printed  so  as  to  appear  in  white  with  a  heavy  blue  and 
fainter  black  shading  following  the  outline  of  the  said  letters, 
to  give  the  impression  that  they  are  printed  or  written  from 
raised  type,  with  the  picture  of  a  red  star  encircled  with  a 
green  wreath  on  a  black  background,  and  a  picture  of  a  mag- 
nolia flower  in  white  and  leaves  of  green  in  the  center  of  said 
star,  and  the  whole  encircled  with  a  wide  band  of  blue  lo- 
cated slightly  above  the  center  on  the  left  hand  side  of  the 
said  label.  Underneath  the  words  "Southern  Select"  at  the 
bottom  of  said  label,  are  the  words  in  white  block  letters: 
"Beer,  Houston  Ice  &  Brewing  Company,  Houston,  Texas," 
all  of  which  together  with  the  printed  matter  on  said  label 
appear  more  fully  from  the  specimen  thereof  showing  the 
color  and  the  devices  and  S3mibols  and  words  thereon,  which 
is  annexed  hereto,  marked  "Exhibit  C"  and  made  a  part 
hereof,  and  a  specimen  bottle  of  the  defendant's  product 
showing  the  color  and  shape  of  the  bottle  and  the  label  with 
the  devices,  names  and  lettering  thereon,  and  the  manner  in 
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which  the  said  label  is  placed  upon  the  bottle  by  the  defend- 
ant is  filed  herewith,  marked  "Exhibit  B"  and  made  a  part 
hereof. 

VTIL  That  from  the  year  1900  to  the  year  1912,  and 
prior  to  the  said  wrongful  and  fraudulent  use  by  the  defend- 
ant of  the  said  label,  whereof  Exhibit  G  is  a  specimen,  the 
defendant  Houston  Ice  &  Brewing  Company  were  wholesale 
jobbers  of  plaintiff's  beer  in  the  State  of  Texas,  and  as  such 
wholesalers  ordered  from  plaintiff,  and  sold  in  and  about  the 
States  of  Texas  and  Louisiana  in  excess  of  eight  hundred 
(800)  carloads  of  beer,  aggregating  upwards  of  twelve  mil- 
lion (12,000,000)  bottles,  bearing  the  symbol,  device,  trade- 
mark and  label  whereof  Exhibit  A  is  a  specimen;  that  all  of 
said  time  during  which  the  said  Houston  Ice  &  Brewing 
Company  was  a  wholesale  jobber  of  plaintiff's  product,  plain- 
tiff had  located  in  the  State  of  Texas  upwards  of  fifty  (50) 
other  wholesale  jobbers  of  the  said  product  located  in  various 
towns  in  the  State  of  Texas  and  enjoyed  an  extensive  and 
an  ever  increasing  trade  for  its  beer  in  kegs  and  bottles,  all 
of  which  the  said  Houston  Ice  &  Brewing  Company  well 
knew,  and  that  by  reason  of  the  superior  quality  of  said  beer 
brewed  by  plaintiff  and  the  means  used  in  announcing  and 
advertising  the  said  product  of  plaintiff  and  of  distributing 
and  marketing  said  product  in  the  State  of  Texas,  the  de- 
mand for  its  beer  in  bottles  in  the  State  of  Texas  bearing  the 
peculiar  and  distinctive  trade-mark,  symbols,  devices  and 
labels,  of  which  Exhibit  A  is  a  specimen,  had  increased  from 
—  bottles  in  the  year  1900  to  —  bottles  in  the  year  1912, 
and  that  said  increase  had  until  the  acts  complained  of  by 
the  said  defendant  and  herein  set  out  been  regular  and  con- 
tinuous, and  by  reason  of  the  use  of  said  symbols,  label  and 
trade-mark  and  devices  appearing  upon  the  said  trade-mark 
so  marketed  in  the  State  of  Texas  and  elsewhere  as  herein- 
before set  out,  the  said  trade-mark,  symbol  and  device  of 
plaintiff  have  long  been  and  now  are  used  and  employed  by 
the  purchasers  of  the  said  product  in  the  State  of  Texas,  as 
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a  means  of  asking  for,  buying,  selling  and  identifying  said 
product  of  plaintiff. 

Plaintiff  further  shows  that  during  the  time  that  the  said 
defendant  Houston  Ice  &  Brewing  Company  was  such  whole- 
sale jobber  of  plaintiff's  product  in  the  State  of  Texas  and 
vicinity,  it  manufactured,  put  up,  bottled  and  sold  the  beer  of 
its  own  manufacture  in  bottles  made  of  transparent  glass, 
also  commonly  called  light  bottles,  with  a  label  entirely  and 
distinctively  different  from  the  label,  devices,  trade-mark  and 
lettering  of  plaintiff's  symbols,  label,  trade-mark  and  devices 
appearing  upon  plaintiff's  said  product,  to-wit: 

A  large  white  label,  bearing  in  the  center  thereof  the  trade- 
mark of  the  said  Houston  Ice  &  Brewing  Company,  a  silver 
or  drab  colored  star  with  a  white  magnolia  flower,  and  green 
magnolia  leaves  thereon,  encircled  with  a  green  wreath  on 
a  black  background  and  a  broad,  red,  circular  border,  upon 
and  around  which  were  the  words  in  white  block  letters: 
"Houston  Ice  &  Brewing  Company,  Magnolia  Brewery." 
To  the  left  of  said  trade-mark,  at  or  about  the  center  of  said 
label,  in  white  margin,  black  type,  on  a  curved  line,  were  the 
words  "Puritv  &"  and  on  the  risfht  hand  side  of  the  said  trade- 
mark  in  the  same  type,  also  curved,  the  word  "Strength." 
with  fancy,  thin  black  line  scrolls  above  and  below  the  said 
words;  above  the  said  trade-mark  and  across  the  upper  half 
of  said  label,  in  distinct  black  script,  were  the  words  "Hous- 
ton Ice  &  Brewing  Co."  on  a  horizontal  line,  and  below  the 
said  trade-mark  and  words,  across  the  lower  half  of  said 
label,  in  large,  plain  script  letters  in  a  horizontal  script  line 
"Southern  Select,"  and  below  the  words  "Southern  Select" 
in  dark,  shaded  lines,  the  words  "Houston,  Texas" ;  that  par- 
allel to  the  outward  edge  of  the  said  label  is  a  margin  of 
three  (3)  compact  black  lines,  all  of  which  more  fully  appear 
from  a  specimen  bottle  of  the  said  beer  of  the  said  defendant 
Houston  Ice  &  Brewing  Company,  bearing  the  said  label, 
which  is  filed  herewith,  marked  Exhibit  E,  and  made  a  part 
hereof. 
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IX.  Plaintiff  is  further  informed  and  verily  believes  and 
on  such  information  and  belief  charges  the  fact  to  be  that 
the  defendant  has  in  other  ways  unlawfully  imitated  plain- 
tiff's said  peculiar  and  characteristic  device,  symbol,  label 
and  trade-mark  in  connection  with  the  sale  of  beer  by  the 
defendant,  brewed  as  aforesaid,  and  sold  by  said  defendant,  all 
against  plaintiff's  protest  and  against  its  consent,  and  to  its 
great  loss  and  injury  actually  sustained:  that  as  a  result  of 
said  fraudulent  and  imitative  labels  and  the  colors,  devices 
and  lettering  placed  by  said  defendant  upon  the  bottles  con- 
taining beer  produced  and  put  up  by  said  defendant,  the  buy- 
ers, consumers  anS  users  of  beer  have  been  and  are  deceived, 
and  the  beer  of  said  defendant  has  been  and  is  constantly, 
systematically  and  habitually  sold  and  disposed  of  by  said 
defendants  and  by  retailers  supplied  by  said  defendant  as 
and  for  the  beer  of  plaintiff,  and  thereby  buyers,  users  and 
consumers  and  the  public  are  deceived ;  that  the  beer  so  man- 
ufactured and  brewed  and  bottled  by  said  defendant  and  ex- 
ploited, marketed  and  offered  for  sale  and  sold  by  them  and 
by  such  others  in  turn  to  the  public,  is  of  a  very  inferior 
aged  the  reputation  of  plaintiff's  beer  and  the  sale  thereof 
as  and  for  the  beer  of  plaintiff  lia^  greatly  injured  and  dam- 
aged the  reputation  o  f  plaintiff's  beer  and  the  sale  thereof 
and  the  demand  therefor;  plaintiff  is  further  informed  and 
believes  and  on  such  information  and  belief  charges  the  fact 
to  be  that  the  defendant  deliberately  and  purposely  furnished 
and  supplied  and  now  furnishes  and  supplies  beer  manu- 
factured, brewed,  bottled  and  put  up  by  it  in  bottles  and  re- 
ceptacles bearing  the  aforesaid  fraudulent  and  imitative  label, 
to  retailers  and  saloon  keepers  in  the  City  of  Houston,  Har- 
ris County,  in  the  Southern  District  of  Texas  and  elsewhere, 
with  the  express  intent  and  desire  that  the  same  shall  be  by 
said  retail  dealers  and  saloon  keepers  furnished  and  supplied 
to  users  and  consumers  and  purchasers  of  beer  who  desire 
and  ask  for  plaintiff's  beer,  meaning  thereby  beer  brewed  and 
put  up  by  plaintiff;  that  said  defendant   in  response  to  in* 
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quiries  and  demands  for  plaintiff's  beer,  and  with  full  knowl- 
edge on  the  part  of  said  defendant,  retailers  and  saloon  keep- 
ers, without  explanation,  furnished  and  supplied  and  now 
furnish  and  supply  the  aforesaid  inferior  product  of  the  de- 
fendant as  and  for  the  genuine  beer  brewed  and  bottled  by 
plaintiff;  that  said  defendant  well  knows  the  effect  of  its 
fraudulent  conduct  in  the  premises  but  refuses  to  desist  there- 
from and  continues  to  manufacture,  brew,  bottle  and  put  up 
beer  in  bottles  and  receptacles  containing  and  bearing  the 
aforesaid  fraudulent  and  imitative  label  of  the  color  and  with 
the  words  and  devices  thereon  as  aforesaid,  and  to  sell,  sup- 
ply and  market  said  beer  as  aforesaid;  and  plaintiff  verily 
believes  said  defendant  will  continue  so  to  do ;  that  the  fraud- 
ulent and  wrongful  conduct  of  the  said  defendant  has  greatly 
injured  and  damaged  the  value  of  plaintiff's  exclusive  prop- 
erty in,  to  and  under  said  fancy  and  characteristic  symbol, 
device,  label  and  trade-mark;  that  the  use  by  the  said  de- 
fendant of  said  fancy,  characteristic  label  and  symbols  and 
devices  thereon,  and  the  peculiar  characteristic  features  there- 
of, in  the  manner  and  form  as  herein  set  forth,  is  inequitable 
and  unjust  and  constitutes  an  injury  to  plaintiff  and  its  busi- 
ness and  the  good  will  thereof,  and  promotes  and  enables  an 
inequitable  competition  which  will  wholly  ruin  and  destroy 
the  rights  and  property  of  plaintiff  and  promotes  and  en- 
ables fraudulent  competition  which  equity  will  enjoin. 

Plaintiff  further  shows  that  it  was  first  advised  of  the 
wrongful  and  fraudulent  conduct  of  the  defendant  in  the 
premises  and  of  the  offering  for  sale  and  sale  of  said  spurious, 
imitative  and  inferior  beer,  with  the  peculiar  label  and  sym- 
bols and  devices  thereon,  in  or  about  the  spring  of  1913  and 
thereupon,  after  investigation  plaintiff  caused  due  notice  in 
writing  to  be  served  upon  said  defendant,  advising  said  de- 
fendant of  the  rights  of  plaintiff  in  the  premises  and  request- 
ing the  said  defendant  thereafter  to  entirely  desist  and  dis- 
continue using  the  said  label  and  symbols  and  devices  in 
connection  with  the  advertisement  or  sale  of  beer  not  made 
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by  plaintiff  unless  the  same  was  the  genuine  product  made 
by  plaintiff;  but  said  defendant  has  refused  to  desist  from 
his  conduct  in  the  premises  or  to  discontinue  the  use  of  the  said 
symbol,  devices  and  label  upon  the  bottles  of  beer  and  re- 
ceptacles containing  said  spurious  and  imitative  beer  not  made 
or  put  up  by  plaintiff,  and  still  persists  and  continues  in  the 
use  of  said  symbol,  devices  and  label,  and  plaintiff  verily  be- 
lieves that  said  use  of  the  said  imitative  symbol,  devices  and 
label  will  continue  unless  prevented  by  injunction. 

Forasmuch,  therefore,  as  plaintiff  is  without  remedy  in 
the  premises,  save  in  a  court  of  equity  where  such  matters 
are  cognizable  and  relievable,  and  to  the  end  that  said  defend- 
ant may  full,  true  and  perfect  answer  make  to  each  and  all 
of  the  allegations  of  this  Bill  of  Complaint,  but  not  under 
oath,  answer  under  oath  of  the  said  defendant  being  hereby 
waived  as  by  rule  provided;  that  the  hearing  be  had  herein 
and  the  rights  of  plaintiff  in  the  premises  adjudicated 
and  established  and  that  the  said  defendant,  its  agents, 
servants,  attorneys  and  employes,  and  each  of  them,  may 
be  at  first,  during  the  pendency  of  this  suit,  and  afterwards 
perpetually  enjoined  and  restrained  from  using  and  enjoying 
upon  or  in  connection  with  the  manufacture,  'advertisement, 
announcement,  offering  for  sale  and  sale  of  beer  in  bottles  or 
similar  products,  the  fancy  characteristic  label  and  symbols 
and  devices  therein  in  connection  with  the  manufacture,  brew- 
ing, advertisement,  offering  for  sale  or  sale  of  beer  in  bot- 
tles in  such  a  way  or  manner  as  to  be  calculated  to  induce 
the  belief  that  beer  not  made  or  manufactured  by  plaintiff 
is  the  product  of  plaintiff,  or  from  passing  off  or  furnishing, 
or  attempting  to  pass  off,  supply  or  furnish  any  beer  not 
made  by  plaintiff  as  the  beer  of  plaintiff,  and  that  plaintiff 
may  have  an  accounting  of  and  from  the  defendant  of  the 
gains  and  profits  wrongfully  attained  and  coming  to  the  de- 
fei'.dant  by  reason  of  his  unlawful  conduct  in  the  premises, 
and  also  an  assessment  of  damages  arising  and  accruing  to 
plaintiff  for  and  from  and  by  reason  of  the  wrongful  conduct 
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of  the  defendant  in  the  premises,  and  that  plaintiff  may  have 
such  other  and  further  relief  in  the  premises  as  shall  be  just 
and  equitable. 

Plaintiff  prays  for  a  Writ  of  Injunction,  first  during 
the  pendency  of  this  suit  and  afterwards  perpetually, 
directed  to  the  said  defendant,  its  agents,  servants,  employes, 
successors  and  assigns,  and  to  each  of  them,  commanding  and 
enjoining  them  in  the  manner  and  form  as  above  prayed; 
and  also  a  Writ  of  Subpoena  directed  to  the  said  defendant, 
commanding  it  under  penalty  therein  stated  to  appear  before 
this  Honorable  Court,  on  the  day  therein  named,  in  the  City 
of  Houston,  in  the  State  of  Texas,  there  to  make  answer 
and  abide  by  the  further  orders  of  the  Court  in  the  premises. 

Jos.  ScHLiTz  Brewing  Co., 

Complainant. 
By  Joseph  E.  Uihlein, 

Its  Vice  Pres't.  and  General  Manager. 
J.  V.  Meek, 

Solicitor  for  the  Complainant. 
Kronshage,  Hannan  &  McMillan, 

Of  Counsel. 
[Verification.] 

(a)  Taken  from  Schlitz  Brewing  Co.  v.  Houston  Ice,  etc.,  Co.,  250 
U.  S.  28,  63  U.  S.  (L.  Ed.)  — . 

(1)  As  to  the  nature  of  the  common  law  trademark,  see  Han- 
over Star  Milling  Co.  v.  Mctcalf,  240  U.  S.  403.  60  U.  S.  (L.  Ed.)  713. 

Where  a  common  law  trademark  is  infringed,  jurisdiction  depends 
upon  diversity  of  citizenship  and  requisite  amount  involved,  the  latter 
being  stated  in  this  bill  only  inferentially  in  paragraphs  5  and  6. 
Andrews  Co.  v.  Puncture  Proof  Footwear  Co.,  168  Fed.  762;  Samson 
Cordage  Works  v.  Puritan  Cordage  Mills,  211  Fed.  603,  128  C.  C.  A. 
201 

As  to  the  kinds  of  marks  registrable  under  the  Trademark  Act 
of  1905,  Sec.  S,  the  ten-year  prior  use  provision,  see  Thaddcns-Davids 
Co.  V.  Davids  Mfg.  Co.,  233  U.  S.  461,  58  U.  S.  (L.  Ed.)  1046. 
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Na  1160. 

Prayer  in  Bill  for  Delivery  Over  and  Destruction  of  Infringing 

Labels,  etc. 

That  all  infringing  labels,  cartons  and  packages  in  the 
possession  of  the  defendants  or  under  their  control,  be  de- 
livered up  to  plaintiff,  or  her  attorneys,  to  be  destroyed.  ( 1 ) 

(1)  As  to   destruction   of  the  infringing  labels  and   devices,  see 
Sec.  20  of  Trademark  Act  of  1905. 


No.  1161. 

Bill  Praying  an  Injunction  Against  Interference  with  Importa- 
tion of  Goods.  Involving  Trade  Mark,  (a) 

[Caption.] 

The  plaintiff,  Fred  Gretsch  Mfg.  Company,  respectfully 
represents : — 

I.  This  suit  involves  the  construction  and  validity  of 
Sec.  27  of  the  Trade-Mark  Laws  of  the  United  States  (Act 
Feb.  20,  1905,  as  amended),  a  statute  of  the  United  States, 
and  the  validity(l)  of  a  registration  of  a  trade-mark  by  the 
Patent  Office  of  the  United  States  to  the  defendant,  Shoen- 
ing,  under  the  laws  of  the  United  States  in  such  cases  made 
and  provided. 

II.  The  plaintiff  is  a  corporation  of  the  State  of  New 
York  doing  business  at  104  South  Front  Street  in  Brooklyn, 
County  of  Kings  and  State  of  New  York  in  the  Eastern 
District  of  New  York. 

III.  The  defendant,  Michael  E.  Schoening  is  a  citizen 
of  the  United  States,  doing  business  at  No.  26  East  22nd 
Street  in  the  City,  County  and  State  of  New  York  and  a 
resident  of  the  said  City,  County  and  State  in  the  Southern 
District  of  New  York. 

IV.  The  Defendant,  Dudley  Field  Malone,  is  Collector  of 
the  Port  of  New  York,  and  an  officer  of  the  Federal  Govern- 
ment, and  is  a  citizen  of  the  United  States  and  a  resident  of 
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New  York  in  the  County  of  New  York  and  State  of  New 
York  in  the  Southern  District  of  New  York. 

V.  Heretofore  and  prior  to  the  first  day  of  January, 
1878,  as  plaintiff  is  informed  and  believes,  one  C.  A.  Mueller, 
of  Unterwiesenthal,  Saxony,  in  the  German  Empire  was,  now 
is  and  at  all  times  hereinafter  mentioned  has  been  the  man- 
ufacturer, originator  and  sole  proprietor  of  a  certain  brand 
of  violin  strings  which  were  and  now  are  sold  freely  on  the 
open  market  in  Germany  and  elsewhere  and  the  origin  of 
which  was  and  is  identified  by  the  trade-mark  or  name 
*'Etemelle"  plainly  marked  on  the  paper  packages  in  which 
said  violin  strings  were  and  are  placed  and  contained  by  the 
manufacturer,  the  said  C.  A.  Mueller,  said  envelopes  further 
bearing  the  name  "Mueller"  and  the  statement  that  they  were 
made  at  his  ("our")  factory  in  Saxony  together  with  the 
words  "First  Violin  String"  and  certain  other  matter  de- 
scriptive and  explanatory  of  the  goods,  as  by  one  of  said  en- 
velopes and  the  strings  therein  here  ready  in  court  to  be 
produced  will  fully  and  at  length  appear. 

VL  That  the  defendant,  Schoening,  is  not  the  originator 
or  original  manufacturer  of  these  goods  but  derives  all  of 
his  supplies  thereof  from  the  said  C.  A.  Mueller  of  Unter- 
wiesenthal, Saxony,  German  Empire  and  all  of  such  goods 
dealt  in  by  said  defendant,  Schoening,  bear  the  identical, 
original  and  genuine  trade-mark  "Eternelle"  of  the  said  C.  A. 
Mueller,  the  originator,  manufacturer  and  sole  proprietor  of 
said  mark  or  brand  together  with  the  above  referred  to 
characteristic  and  descriptive  printed  matter  appearing  on  the 
envelopes  or  packages  in  which  the  strings  are  placed  and 
contained. 

VII.  The  plaintiff  has  in  the  past  freely  purchased  said 
violin  strings  of  the  manufacture  of  the  said  C.  A.  Mueller 
bearing  the  said  mark  *Eternelle"  and  the  other  said  char- 
acteristic and  descriptive  matter  in  the  open  market  in  Eu- 
rope and  elsewhere  and  has  freely  imported  the  same  to  the 
KJnited  States,  paying  the  lawful  duty  thereon  and  in  every 


1758  TRADE-MARKS   AND   UNFAIR    COMPETITION. 

and  all  other  ways  abiding  and  conforming  to  the  laws  of  the 
United  States  in  such  case  made  and  provided. 

VIII.  That  on  or  about  the  fifth  day  of  March,  1908, 
the  defendant  Schoening  applied  to  the  United  States  Patent 
Office  to  register  in  his  behalf  as  sole  proprietor,  the  said 
trade-mark  "Eternelle"  for  violin  strings  as  used  for  many 
years  prior  thereto  by  said  C.  A.  Mueller,  wrongfully,  un- 
lawfully and  falsely  alleging  under  oath  in  said  application 
for  registration  that  he,  Schoening,  was  the  successor  of  the 
said  C  A.. Mueller  and  that  "no  other  person,  firm,  corpora- 
tion or  association  to  the  best  of  his  knowledge  and  belief 
has  the  right  to  use  said  trade-mark*'  and  that  thereupon  the 
Patent  Office  of  the  United  States  wrongfully  and  unlaw- 
fully issued  under  the  seal  of  the  Patent  Office  and  the  sig- 
nature of  J.  T.  Newton,  Acting  Commissioner  of  Patents,  a 
certificate  of  the  registration  of  said  mark  "Eternelle*'  to  the 
said  Schoening  as  sole  proprietor,  as  by  a  duly  certified  copy 
of  the  application  of  the  said  Schoening  and  the  proceedings 
thereon  here  ready  in  court  to  be  produced  will  fully  and 
at  large  appear. 

IX.  That  the  said  Schoening  is  not  and  never  was  the 
successor  of  the  said  C.  A.  Mueller,  but  that  Mueller  \vas  and 
has  been  in  the  business  of  manufacturing  and  originating 
said  violin  strings  marked  with  said  trade-mark  "Eternelle" 
for  many  years  and  long  prior  to  the  said  Schoening's  appli- 
cation to  register  the  mark  in  the  United  States  Patent  Office, 
and  has  continued  in  said  business  up  to  the  present  time  and 
now  is  engaged  in  the  same,  freely  marketing  and  selling  the 
said  violin  strings  marketed  with  the  trade-mark  "Eternelle'* 
in  the  open  market  without  restraint  in  Europe  and  elsewhere. 

X.  That  on  or  about  the  7th  day  of  July,  1915,  the  plain- 
tiff purchased  at  outright  sale  in  the  open  market  in  Europe  a 
quantity  of  the  genuine  violin  strings  of  the  manufacture  of 
the  said  C.  A.  Mueller  and  bearing  his  said  genuine  trade- 
mark "Eternelle"  and  the  other  said  characteristic  and  de- 
scr'ptive  printed  matter  of  the  value  of  upwards  of  eighty 
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dollars  ($80).  and  was  then  and  now  is  the  true,  lawful  and 
exclusive  owner  of  said  quantity  of  violin  strings. 

XI.  That  the  importation  of  and  trade  in  said  violin 
strings  of  C.  A.  Mueller  brand  "Elernelle"  by  the  plaintiff 
is  lawful  and  proper  in  the  United  States  and  plaintiff  has  a 
lawful  right  to  engage  in  the  same. 

XII.  That  plaintiff  thereupon  caused  said  violin,  strings 
so  purchased  by  and  owned  by  him  to  be  transported  to  the 
United  States  and  was  at  all  times  and  now  is  ready  and  will- 
ing to  pay  the  lawful  duty  thereon  and  to  comply  in  every 
and  all  manner  with  all  of  the  valid  rules  and  laws  of  the 
United  States  relating  to  the  importation  of  foreign  merchan- 
dise and  has  made  tender  and  offer  of  the  same  to  the  United 
States  Custom  Authorities. 

XIII.  That  the  defendant,  Schoening,  as  plaintiff  is  in- 
formed and  believes,  has  wrongfully  and  unlawfully  caused 
to  be  filed  with  the  Department  of  Treasury  of  the  United 
States  at  the  Office  of  the  defendant,  Dudley  Field  Malone, 
Collector  of  the  Port  of  New  York,  notice  that  he  was  the 
proprietor  of  said  brand  or  trade-mark  **KternelIe"  for  violin 
strings  and  held  the  official  certificates  of  registration  of  the 
United  States  Patent  Office  thereon,  such  notice  purported  to 
have  been  made  under  and  in  accordance  with  section  17  of 
the  trade-mark  laws  of  tlie  United  States,  act  of  February  20, 
1905,  as  amended. 

XIV.  That  pursuant  to  this  notice  of  the  defendant, 
Schoeninff,  and  pursuant  to.  tiie  above-mentioned  statute  of 
the  United  States,  the  defendant,  the  said  Dudley  Field  Ma- 
lone,  Collector  of  the  Port  of  New  York,  has  caused  the 
aforesaid  violin  strings,  the  lawful  property  of  the  plaintiff, 
to  be  wrongfully  and  unlawfully  excluded  from  entry  to  the 
United  States,  and  that  the  said  violin  strings  are  now  held 
and  restrained  by  the  said  defendant,  Dudley  Field  Malone, 
and  the  possession  of  the  lawful  property  of  the  plaintiff  is 
thereby  denied  and  refused  to  him,  as  by  certain  letters  and 
correspondence  with  the  custom  authorities  of  the   Port  of 
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New  York  here  ready  in  court  to  be  produced  and  by  other 
evidence  ready  to  be  adduced  will  fully  and  at  large  appear, 
notwithstanding  that  the  plaintiff  has  at  all  times  been  willing 
and  ready  to  and  has  offered  to  pay  the  lawful  import  duties 
on  said  goods  and  in  every  other  way  to  abide  and  conform 
to  the  valid  rules  and  laws  of  the  United  States  in  such  cases 
made  and  provided. 

Wherefore  the  plaintiff,  having  no  plain,  adequate  and 
complete  relief  at  law,  humbly  prays  of  this  court  of  equity 
as  follows,  to-wit: 

1.  For  the  issuance  of  several  subpoena  ad  respondendum 
of  the  United  States  directed  separately  and  individually  to 
the  said  defendant,  Michael  E.  Schoening,  and  to  the  said 
defendant,  Dudley  Field  Malone,  Collector  of  the  Port  of 
New  York,  commanding  them  and  each  of  them  on  a  day 
certain  to  appear  in  this  court  and  answer  this  complaint  and 
otherwise  abide  by  and  conform  to  the  decrees  and  orders  of 
this  court  which  may  be  made  herein ; 

2.  That  the  defendant,  Michael  E.  Schoening,  be  enjoined 
from  serving  further  notice  upon  the  Treasury  Department  of 
the  United  States  or  upon  the  Collector  of  the  Port  of  New 
York  requiring  or  requesting  or  suggesting  to  him  to  hold 
and  detain  the  property  of  the  plaintiff  by  reason  of  said 
trade-mark  registration  and  in  any  and  all  other  ways  from 
interfering  with  complainant's  lawful  importation  of  said 
goods  and  lawful  trade  in  the  same; 

3.  That  the  said  defendant,  Michael  E.  Schoening,  be  or- 
dered to  withdraw  from  the  Treasury  Department  of  the 
United  States  and  from  the  Office  of  the  said  Dudley  Field 
Malone,  Collector  of  the  Port  of  New  York,  the  notice  or 
protest  heretofore  filed  against  the  importation  of  plaintiff's 
violin  strings  by  reason  of  the  said  trade-mark  registration; 

4.  That  the  said  Dudley  F.  Malone,  Collector  of  the  Port 
of  New  York,  be  ordered  or  instructed  or  advised  by  a  proper 
order  or  decree  of  this  court  to  admit  to  entry  to  the  United 
States  and  to  release  and  deliver  to  the  plaintiff  forthwith  his 
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lawful  property,  the  said  violin  strings,  upon  the  payment  to 
the  Treasury  Department  of  the  United  States  the  lawful 
custom  duties  on  and  applying  to  the  same  and  such  other 
dues  or  charges  that  may  be  lawfully  taxable  thereto ; 

5.  That  preliminary  and  perpetual  injunctions  or  orders  of 
this  court  issue  in  accordance  with  the  prayers  hereof; 

6.  And  for  such  other  and  further  relief  as  may  be  meet 
and  conformable  to  equity  and  good  conscience. 

Fred  Gretsch  Mfg.  Company, 
By  Isaac  B.  Owens,  Solicitor  and  Counsel, 
271  Broadway,  New  York,  N.  Y. 
M.  V.  McDonald  and  Patrick  A.  Bolger, 
Of  Counsel. 

(a)  Taken  from  Fred.  Gretsch  Mfg.  Co.  v.  Schoening,  et  al.,  151 
C  C.  A.  630,  238  Fed.  780. 

(1)  Registration  affords  a  prima  facie  presumption  of  validity. 
Spiegel  V.  Zuckerman,  188  Fed.  63,  110  C.  C.  A.  133. 

The  functions  of  the  patent  office  in  passing  upon  applications 
for  registration  are  quasi-judicial.  Joseph  Loy  Co.  v.  Indianapolis 
Brush  Co.,  ^  App.  Cas.  (D.  C.)  36. 


No.  1162. 

Answer  to  Bill  for  Infringement  of  Common-Law  Trade 

Mark«(a) 

[Caption,] 

This  defendant,  answering,  says: 

I.  It  admits  the  allegations  in  paragraph  I  of  the  Bill  of 
Complaint. 

II.  It  has  no  knowledge  of  and  is  without  sufficient  in- 
formation to  form  a  belief  respecting  the  matters  and  things 
alleged  in  paragraph  II  of  the  Bill  of  Complaint. 

III.  It  has  no  knowledge  of  and  is  without  sufficient  in- 
formation to  form  a  belief  respecting  the  matters  and  things 
alleged  in  paragraph  III  of  the  Bill  of  Complaint,  except  that 
it  admits  that  on  the  quart  bottles  of  beer  manufactured  and 
sold  by  Complainant  there  are  labels  identical  with  those,  a 
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specimen  of  which  is  attached  to  the  Bill  of  Complaint  as 
Exhibit  "A/'  and  that  on  the  pint  bottles  are  similar  labels 
except  that  they  are  smaller  and  the  words  and  figures  appear- 
ing thereon  are  proportionately  reduced  in  size. 

IV.  It  has  no  knowledge  of  and  is  without  sufficient  in- 
formation to  form  a  belief  respecting  the  matters  and  things 
alleged  in  paragraph  IV  of  the  Bill  of  Complaint. 

V.  It  has  no  knowledge  of  and  is  without  sufficient  in- 
formation to  form  a  belief  respecting  the  matters  and  things 
alleged  in  paragraph  V  of  the  Bill  of  Complaint. 

VI.  It  has  no  knowledge  of  and  is  without  sufficient  in- 
formation to  form  a  belief  respecting  the  matters  and  things 
alleged  in  paragraph  VI  of  the  Bill  of  Complaint.     *     *     ♦ 

VIII.  It  admits  that  in  bottling  the  beer  manufactured  by 
it,  it  uses,  and  for  some  time  has  used,  labels  of  the  kind 
described  in  paragraph  VIII  of  the  Bill  of  Complaint,  and  a 
specimen  of  which  is  attached  to  the  Bill  of  Complaint  and 
marked  Exhibit  "C."  But  it  denies  that  there  is  such  resem- 
blance between  said  labels  and  the  labels  used  by  the  Com- 
plainant as  would  cause  one  buying  beer  to  be  deceived  in  the 
kind  he  was  buying.  It  especially  denies  that  the  labels  used 
by  it  were  designed  by  it  or  by  any  one  else  for  the  purpose 
of  imitating  the  labels  of  the  Complainant,  or  for  the  purpose 
of  selling  or  enabling  any  one  else  to  sell  beer  manufactured 
by  this  Defendant  for  beer  manufactured  by  the  Complainant. 

It  avers  that  the  difference  in  appearance  between  the  labels 
used  by  it  and  those  used  by  the  Complainant  is  very  marked, 
and  no  one  who  was  at  all  attentive  to  the  kind  of  beer  sold 
him  would,  by  reason  of  the  labels,  be  misled  as  to  the  kind 
of  beer  given  him.  It  avers  that  the  Complainant's  label  at- 
tached as  Exhibit  "A"  to  the  Bill  of  Complaint  is  not  the 
label  which  is  used  on  the  same  size  bottle  as  that  on  which 
the  Defendant's  label  attached  as  Exhibit  "C"  is  used.  That 
the  label  marked  Exhibit  "A"  is  used  on  quart  bottles  of  beer 
manufactured  by  the  Complainant,  while  the  label  marked 
Exhibit  "C"  is  used  on  pint  bottles  of  beer  marwfactured  by 
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the  Defendant.  That  the  label  used  by  the  Complainant  on 
pint  bottles  is  very  much  smaller  than  the  label  shown  as  Ex- 
hibit "A"  to  the  Bill  of  Complaint;  and  the  difference  be- 
tween the  label  used  by  the  Complainant  on  its  pint  bottles- 
and  that  used  by  the  Defendant  on  its.  is  very  much  more 
noticeable  than  the  difference  between  the  label  shown  as  Ex- 
hibit "A"  and  Exhibit  "C"  to  the  Bill  of  Complaint.  The 
Defendant  attaches  hereto  as  Exhibits  "A"  and  "B,"  respec- 
tively, and  asks  that  they  may  be  made  a  part  hereof,  speci- 
mens of  the  labels  used  by  it  on  its  pint  bottles  and  the  labels 
used  by  the  Complainant  on  its  pint  bottles. 

The  Defendant  avers  that  the  difference  between  said  two 
labels  is  obvious  and  is  so  great  that  a  bottle  labeled  with  one 
would  not  naturally  or  probably  be  taken  for  a  bottle  labeled 
with  the  other.  That  the  label  of  this  Defendant  is  a  much 
larger  label,  being  almost  as  large,  if  not  quite,  as  the  label 
used  by  the  Complainant  on  its  quart  bottles.  That  its  label 
is  of  altogether  different  shape,  being  rectangular  in  shape, 
while  the  other  is  in  the  shape  of  a  parallelogram..  That  its 
label  is  distinctly  marked  in  large  letters  with  the  words 
''Houston  Ice  &  Brewing  Company,  Houston,  Texas,"  indi- 
cating clearly  that  it  designates  beer  manufactured  by  this 
Defendant  and  no  other ;  while  the  Complainant's  label  is  not 
so  marked.  That  its  label  has  on  it  the  trade-mark  of  this 
Defendant,  consisting  in  part  of  a  white  magnolia  on  a  bright 
red  star;  while  nothing  similar  appear  on  the  Complainant's 
label.  That  its  label  has  on  it  none  of  the  words  appearing 
on  the  Complainant's  label  except  the  one  word  "Beer,"  and 
is  otherwise  radically  different  from  the  label  of  the  Com- 
plainant. 

That  the  total  absence  of  such  similarity  in  the  appearance 
of  the  bottles  of  beer  manufactured  by  this  Defendant  and 
those  manufactured  by  the  Complainant  as  would  cause  one 
beer  to  be  taken  for  the  other,  is  manifestly  apparent  from 
other  distinguishing  marks  on  the  bottles.  The  bottle  of  the 
Complainant  has  no  neck  label,  but  only  a  small  crescent- 
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shaped  label  in  two  colors,  extending  not  so  much  as  half- 
way around  the  bottle,  and  placed  below  the  neck  of  the 
bottle,  a  specimen  of  this  label  being  hereto  attached  and 
marked  Exhibit  "D** ;  while  the  bottle  of  this  Defendant  has 
a  neck  label  made  in  all  the  colors  of  the  larger  label  above 
referred  to,  pasted  on  the  neck  of  the  bottle,  and  extending 
around  the  neck  thereof,  a  specimen  of  this  label  being  at- 
tached hereto  and  marked  Exhibit  "E"  and  made  a  part 
hereof. 

This  Defendant  prays  leave  to  refer  to,  and  to  have  con- 
sidered a  part  hereof,  a  pint  bottle  of  beer  manufactured  by 
it,  marked  Exhibit  "F,"  and  deposited  in  court  herewith  — , 
and  a  pint  bottle  of  beer  manufactured  by  the  Complainant, 
marked  Exhibit  "G,"  and  deposited  in  court  herewith. 

The  Defendant  represents  that  it  or  its  predecessors,  to  all 
of  whose  rights  it  succeeded,  including  their  rights  in  the 
established  reputation  of  beer  manufactured  by  them,  have 
been  engaged  in  the  manufacture  of  beer  in  Houston  and  in 
the  Southern  District  of  Texas  for  more  than  twenty  years, 
and  in  that  time  have  built  up,  and  the  Defendant  now  en- 
joys, a  large  sale  of  the  beer  manufactured  by  it  throughout 
the  states  of  Texas,  Louisiana,  Arkansas  and  Oklahoma  and 
elsewhere.  That  while  it  has  not  had  the  advantage  of  de- 
veloping its  trade  and  its  business  in  so  thickly  populated  a 
section  of  the  country  as  has  the  Complainant,  and  therefore 
its  business  is  small  compared  with  Complainant's,  yet,  never- 
theless, it  has  been  the  uniform  policy  of  this  Defendant  at 
all  times  to  use  the  very  best  machinery,  apparatus  and  appli- 
ances known  to  the  trade  in  the  manufacture  of  its  beer;  to 
use  the  purest  and  best  and  highest  grade  of  materials,  and  to 
ascertain,  adopt  and  use  those  processes  which  were  best  cal- 
culated to  produce  a  beer  of  the  highest  quality.  That  this 
fact,  together  with  the  further  fact  that  there  abounds  in  the 
locality  in  which  Defendant's  brewery  is  situated,  a  supply  of 
natural  water  peculiarly  adapted  to  the  manufacture  of  beer 
of  the  highest  quality,  which  is  not  to  be  found  where  other 
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breweries  are  located,  notably  that  of  the  Complainant,  has 
enabled  this  Defendant  to  manufacture  and  offer  to  the  trade 
a  beer  the  equal  of  any  manufactured  and  superior  to  that  of 
many  breweries,  including  the  Complainant's.  That  wher- 
ever both  beers  are  equally  well  known,  the  beer  of  the  De- 
fendant, generally  speaking,  is  preferred  to  that  of  Complain- 
ant because  of  its  superior  excellence.  This  Defendant  de- 
nies, therefore,  either  that  it  did  desire  to  imitate  the  label  of 
the  Complainant  for  the  purpose  of  palming  off  its  beer  for 
the  beer  of  the  Complainant  or  that  there  was  any  reason  why 
it  should  do  so. 

IX.  It  admits  that,  during  the  years  alleged  in  paragraph 
IX  of  the  Bill  of  Complaint,  it  was  a  jobber  of  beer  manu- 
factured by  the  Complainant  and  that  it  sold  a  large  number 
of  carloads  of  said  beer,  and  it  admits  that  such  of  the  beer 
that  it  sold  as  was  in  quart  bottles*  bore  on  it  the  label  whereof 
Exhibit  "A,"  attached  to  the  Bill  of  Complaint,  is  a  speci- 
men, but  it  denies  that  such  of  the  beer  as  was  in  pint  bottles, 
which  was  by  far  the  larger  part,  bore  such  labels ;  the  labels 
that  such  bottles  bore  being  smaller  labels  whereof  Exhibit 
"B"  to  this  answer  is  a  specimen.  It  avers,  however,  that  at 
the  same  time  it  was  itself  manufacturing  beer  and  the  de- 
mand for  its  beer  was  increasing  from  year  to  year. 

It  admits  that  at  the  time  referred  to  in  paragraph  IX  of 
the  Bill  of  Complaint  it  was  using,  in  part,  light  bottles  for 
bottling  its  beer;  and  it  admits  that  when  a  light  bottle  was 
used  by  it,  it  used  a  label  such  as  that  described  in  paragraph 
IX  of  the  Bill  of  Complaint.  It  avers  also  that  it  still  uses 
such  light  bottles  and  such  labels.  It  avers,  however,  that  an 
opinion  or  belief  is  becoming  prevalent  that  the  darker  bottles 
are  better  adapted  for  use  in  bottling  beer  than  the  light  bot- 
tles, because  of  the  effect  o£  the  rays  of  light  on  the  beer,  and 
the  use  of  the  dark  bottles  is  becoming  more  and  more  com- 
mon. That  it  is  a  recognized  fact,  in  the  trade,  that  there 
should  be  some  harmony  of  color  between  the  label  arid  the 
bottle.    That  all  of  the  leading  breweries  recognize  this.   That 
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in  consequence  of  this,  this  Defendant  uses  a  light  label  de- 
scribed in  paragraph  IX  of  the  Bill  of  Complaint  when  using 
the  light  bottles  and  uses  a  dark  brown  label  when  using  the 
brown  bottles. 

This  Defendant  avers,  that  it  is  the  common  practice  of  the 
breweries,  with  but  few  exceptions,  for  one  to  use  the  bottles 
of  the  other.  That  but  few,  if  any,  of  the  breweries  in  Texas, 
of  which  there  are  a  number  located  at  Galveston,  Houston, 
San  Antonio,  Fort  Worth  and  Dallas,  buy  new  bottles,  but 
all  of  them  buy  bottles  which  have  been  used.  That  a  large 
manufacturer  and  shipper  of  beer  to  Texas  is  the  Anheuser- 
Busch  Brewing  Association  of  St.  Louis,  Missouri.  That 
large  quantities  of  its  bottled  beer  are  shipped  to  Texas  and 
consumed  here.  That  the  bottles  used  by  it,  for  the  most 
part,  are  light  bottles.  From  this  it  results  that  many  of  the 
used  bottles  which  are  offered  to  the  breweries  in  Texas,  in- 
cluding this  Defendant,  are  light  bottles.  That,  on  the  other 
hand,  many  of  the  large  breweries  outside  of  the  state  who 
ship  beer  into  the  state  use  a  dark-brown  bottle  such  as  that 
deposited  in  court  as  Exhibit  "G."  That  many  of  such  used 
bottles  are  bought  by  the  breweries  in  Texas,  including  this 
Defendant.  That  many  of  each  kind  of  bottles  are  shipped 
back  to  the  breweries  from  which  they  came. 

That  the  breweries  outside  of  the  state,  and  especially  the 
Complainant,  encourage  the  use  of  their  bottles  by  other 
breweries.  That  the  dealers  in  Texas  are  offered  for  the 
return  of  them  but  little  more  than  the  cost  of  new  bottles  in 
Texas,  from  which  it  results  that  comparatively  few  bottles 
are  returned  and  they  buy  and  manufacture  and  use  a  large 
percentage  of  new  bottles.  That  if  they  desired  to  prevent 
other  breweries  from  using  their  empty  bottles,  they  could 
accomplish  this  by  having  their  name  blown  in  the  bottle; 
but  this,  with  rare  exceptions,  they  do  not  do.  Generally 
speaking,  there  is  no  mark  whatever  on  the  brown  bottles 
which  'are  found  in  Texas.  The  Defendant  avers,  therefore, 
that  its  use  of  a  brown  bottle  similar  to  that  used  by  the  Com- 


TRADE-MARKS   AND    UNFAIR   COMPETITION.  1767 

plainant  is  wholly  without  significance  and  that  its  practice  in 
this  regard  is  the  same  as  the  practice  of  breweries  generally 
in  the  State  of  Texas. 

X.  It  denies  all  and  singular  the  allegations  contained  in 
paragraph  X  of  the  Bill  of  Complaint. 

It  admits  that  on  or  about  September  16,  1913,  Complain- 
ant, by  its  attorneys,  wrote  a  letter  to  this  Defendant  making 
some  such  claim  as  that  set  forth  in  the  Bill  of  Complaint. 
This  Defendant  alleges  that  it  realized  then  as  it  avers  now 
that  there  was  no  just  cause  of  complaint  on  the  part  of  Com- 
plainant and  that  there  was  no  such  similarity  between  the 
label  used  by  this  Defendant  and  the  label  used  by  the  Com- 
plainant as  to  give  rise  to  any  of  the  suspicions  or  fears  which 
the  Complainant  had,  or  any  of  the  charges  that  it  made. 
However,  in  order  that  there  might  not  be  the  least  cause  of 
complaint,  this  Defendant  voluntarily  determined  to  change 
its  label  and  it  caused  its  attorneys  to  write  the  attorneys  of 
the  Complainant  accordingly.  The  Defendant  attaches  hereto 
a  copy  of  the  two  letters  referred  to,  marked  Exhibits  "H" 
and  "I,"  respectively. 

It  further  represents  that  it  has  changed  its  label  and  has 
procured  one  million  (1.000,000)  of  the  kind  shown  by  the 
specimen  attached  hereto  and  marked  Exhibit  "J."  That  it 
has  changed  not  its  main  label  only,  but  the  neck  label  as  well, 
and  attaches  hereto  a  specimen  of  this  label  marked  Exhibit 
"K."  That  it  still  has  on  hand  a  balance  of  the  supply  of 
old  labels  amounting  to  about  250,000.  That  as  soon  as  this 
supply  is  exhausted  it  proposes  and  will  use  the  new  labels 
referred  to.  The  Defendant  has  deposited  in  court  and  prays 
leave  to  refer  to  in  connection  herewith  a  bottle  of  beer  manu- 
factured by  it  with  the  new  label  thereon,  marked  Exhibit 

This  Defendant  denies  all  and  all  manner  of  unlawful  com- 
bination and  confederacv  wherewith  it  is,  bv  said  Bill  of  Com- 
plaint,  charged;  without  this,  if  there  is  any  other  matter, 
cause  or  thing  in  said  Bill  of  Complaint  contained  material 
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or  necessary  for  this  Defendant  to  make  answer  to,  and  not 
herein  and  hereby  already  and  sufficiently  answered,  con- 
fessed, traversed  and  avoided  or  denied,  is  true  to  the  knowl- 
edge and  belief  of  this  Defendant,  all  of  which  the  matters 
and  things  this  Defendant  is  ready  and  willing  to  aver,  main- 
tain and  prove  as  this  Honorable  Court  shall  direct;  and 
humbly  prays  to  be  hence  dismissed  with  its  reasonable  cost 
and  charges  in  this  behalf  most  wrongfully  sustained. 

Houston  Ice  &  Brewing  Company, 
Attest:  By  H.  Hamilton,  President 

J.  H.  Studdert,  Secretary. 

Baker,  Botts,  Parker  &  Garwood, 
[Seal]  Solicitors  for  Defendant,  Houston 

Ice  &  Brewing  Company. 
[Verification,] 

(a)  Taken   from   Schlitz,   etc.,    Co.   v.   Houston   Tee,  etc.,   Co.,  250 
U.  S.  28,  63  (L.  Ed.)  — . 


No.  1163. 

Answer  in  Suit  for  Infringement  of  Trade  Mark  Registered 
Both  Abroad  and  in  the  United  States,  (a) 

[Caption.] 

Separate  Answer  of  Tekla  Rossman,  the  above-named 
Defendant,  to  the  Bill  of  Complaint  of  Caroline  H.  Gamier. 

This  defendant  now  and  at  all  times  hereafter  saving  and 
reserving  to  herself  all  manner  of  benefit  and  advantage  of 
exception  to  the  many  errors,  insufficiencies  and  inaccuracies 
in  the  complainant's  said  Bill  of  Complaint  contained,  for 
answer  thereto  or  unto  so  much  and  such  parts  thereof  as 
this  defendant  is  advised  that  it  is  material  to  make  answer 
unto,  says: 

1.  This  defendant  admits  that  she  is  a  citizen,  resident  and 
inhabitant  of  the  State  of  Missouri  and  is  engaged  in  business 
at  the  City  of  St.  Louis,  Missouri,  under  the  name  and  style 
of  Joseph  L.  Rossmann  &  Co.     This  defendant  has  no  knowl- 
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edge  of  the  citizenship  or  residence  of  complainant  or  of  her 
being  engaged  in  business  or  of  the  name  and  style  under 
which  she  does  business;  therefore  this  defendant  calls  upon 
complainant  to  make  such  proof  thereof  as  may  be  material 
or  necessary. 

2.  This  defendant  has  no  knowledge  or  information  con- 
cerning the  pretended  adoption  by  complainant's  predecessors 
of  the  word  Abricotine  as  a  trade-mark  and  trade  name  for  a 
cordial  or  liqueur,  nor  of  the  use  of  said  word  as  a  trade- 
mark or  trade  name  by  complainant's  predecessors  or  by  com- 
plainant, nor  of  the  succession  by  inheritance  or  otherwise  of 
complainant  to  the  business  of  her  alleged  predecessors,  nor 
whether  the  complainant  is  now  carrying  on  or  has  ever  car- 
ried on  the  business  of  making  and  selling  cordials  or  liqueur, 
nor  whether  the  complainant  is  now  marking  or  has  ever 
marked  packages  containing  her  goods  with  the  word  Abri- 
cotine as  a  trade-mark  or  trade  name;  and  therefore  this  de- 
fendant calls  upon  complainant  to  make  such  proof  of  her 
averments  in  these  respects  as  may  be  material  or  necessary. 

3.  This  defendant  denies  that  complainant  has  the  sole 
and  exclusive  right  and  privilege  of  selling  cordials  or  liqueurs 
in  packages  marked  with  the  word  Abricotine;  and  this  de- 
fendant denies  that  complainant  has  ever  enjoyed  the  exclu- 
sive right  and  privilege  of  using  the  word  Abricotine  as  a 
trade-mark  or  trade  name  for  cordials  or  liqueur. 

4.  This  defendant  is  not  informed,  except  by  said  Bill  of 
Complaint,  whether  complainant  or  her  predecessors  in  busi- 
ness registered,  under  the  laws  of  the  French  Republic,  the 
word  Abricotine  as  a  trade-mark  or  trade  name  for  a  cordial 
or  liqueur,  and  this  defendant  calls  upon  complainant  to  make 
such  proof  thereof  as  may  be  material  or  necessary. 

5.  This  defendant  denies  that  the  word  Abricotine  has 
been  used  as  a  trade-mark  in  this  country  by  complainant  or 
her  predecessors  in  business;  and  this  defendant  particularly 
denies  that  any  use  that  complainant  or  her  predecessors  may 
have  made  of  the  word  Abricotine  during  the  ten  years  next 
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preceding  the  passage  of  the  Act  of  February  20,  1905,  was 
use  as  a  trade-mark  of  the  word  Abricotine,  and  that  such 
use  was  exckisive;  and  this  defendant  avers  that  whatever  use 
was  made  of  the  word  Abricotine  by  complainant  and  her 
predecessors  in  business  has  been  as  a  word  descriptive  of 
their  goods  and  as  a  mere  incidental  and  accessory  feature  of 
their  label,  and  that  the  real  and  true  trade-mark  of  com- 
plainant and  her  predecessors  for  the  cordials  or  liqueur 
mentioned  in  said  Bill  of  Complaint  is  the  arbitrary  letters 
P.  G.  appearing  on  a  shield  or  tabard  and  associated  with  the 
fac-simile  signature  of  "P.  Garnier." 

6.  This  defendant  denies  that  either  of  the  alleged  certifi- 
cates of  registration,  Nos.  57,214  and  80,049,  mentioned  in 
said  Bill  of  Complaint,  purports  to  be  a  certificate  of  regis- 
tration of  the  word  Abricotine  as  a  trade-mark  or  trade  name; 
but  this  defendant  avers  that  the  pretended  certificates,  Xos. 
57,214  and  80,049,  purport  to  cerlify  to  the  registration  of  a 
trade-mark  whose  characteristic  and  essential  features  consist 
of  the  arbitrary  letters  P.  G.  on  a  shield  or  tabard  associated 
with  the  fac-simile  signature  of  "P,  Garnier,"  and  that  they 
do  not  purport  to  certify  to  the  registration  of  the  word  Abri- 
cotine as  a  trade-mark  or  trade  name.(l) 

7.  Further  answering,  this  defendant  sets  up  and  charges 
that  the  alleged  Act  of  Cc^ngress  of  February  20,  1905,  by 
virtue  of  which  said  alleged  certificates  of  registration  pur- 
port to  have  been  issued,  was  and  is  unconstitutional  and  in- 
vah'd  and  that  said  pretended  certificates  were  and  are  in- 
valid, ineflFective  and  inoperative. (2^) 

8.  This  defendant  denies  that  tlie  public  has  ever  acquiesced 
in  the  pretended  exclusive  right  of  complainant  or  her  prede- 
cessors in  business  to  the  use,  as  a  trade-mark  or  trade  name, 
of  the  word  Abricotine  as  applied  to  cordials  or  liqueurs;  but 
on  the  contrary  this  defendant  avers  that  the  word  Abricotine 
is  and  for  years  past  has  been  in  common  use  throughout  the 
United  States  as  the  descriptive  name  of  a  cordial  made  from 
apricots.     This  defendant  further  avers  that  in  Old  English 
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and  in*  modern  French  the  spelling  of  the  word  "apricot"  is 
"abricot."  and  that  the  word  "abricotine"  is  merely  an  equiva- 
lent form  of  the  word  "apricot ine"  used  immemorially  as  the 
name  of  a  liqueur  made  from  apricots. 

9.  This  defendant  denies  that  she  has  ever  meant  or  in- 
tended to  divert  and  secure  to  herself  any  portion  of  the  good 
will  of  complainant's  business,  and  she  denies  that  she  has 
ever  diverted  or  secured  any  portion  of  the  good  will  of  com- 
plainant's business;  this  defendant  avers  that  the  cordial  or 
liqueur  sold  by  her  is  a  cordial  made  from  apricots  by  the 
firm  Gaschwindt  of  Budapest,  Hungary,  one  of. the  largest 
and  best-known  houses  of  the  kind  in  the  world;  that  the 
cordial  sold  by  this  defendant  is  imported  by  her  directly  from 
Hungary  and  is  far  superior  to  the  goods  upon  which  com- 
plainant uses  the.  word  Abricotine;  defendant  further  avers 
that  the  goods  of  complainant  are  of  inferior  quality  and 
artificially  colored  a  bright  red  and  bear  a  distinctive  label  in 
black  and  white  upon  which  the  word  Abricotine  appears 
as  a  mere  accessory  and  not  as  a  characteristic  or  essential 
feature  of  complainant's  trade-mark;  and  in  contrast  there- 
with, the  goods  upon  which  this  defendant  uses  the  word 
Abricotine  are  of  a  far  superior  quality  and  of  natural  color, 
to-wit,  of  a  bright,  handsome  yellow,  and  the  only  label  used 
by  defendant  is  a  label  of  distinctive  appearance,  having  con- 
spicuously printed  thereon  a  pictorial  representation  of  an 
ai)ricot  twig  with  ripe  apricots  tliereon  and  having  none  of 
the  features  that  are  characteristic  of  the  label  used  by  com- 
plainant. 

10.  This  defendant  denies  that  she  has  diverted  any  of 
complainant's  trade,  injured  the  reputation  of  complainant's 
goods  or  the  reputation  or  good  will  of  complainant's  business 
or  misled  or  injured  the  public;  and  she  particularly  denies 
that  any  goods  sold  or  oflFered  for  sale  by  her  were  ever  repre- 
sented to  have  been  manufactured  by  complainant  or  her 
predecessors. 
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11.  This  defendant  denies  that  complainant  has  any  good 
will  in  the  word  Abricotine  as  a  trade-mark  or  trade  name 
and  denies  that  she  has  any  exclusive  right  in  the  word  Abri 
cotine,  and  enies  that  complainant  has  suffered  any  damage* 
cotine,  and  denies  that  complainant  has  suffered  any  damages 
by  reason  of  any  acts  whatsoever  of  this  defendant. 

All  of  which  this  defendant  is  willing  to  aver,  maintain  and 
prove  as  this  honorable  court  may  direct,  and  she  prays  hence 
to  be  dismissed  with  her  reasonable  costs  and  charges  in  this 
behalf  most  wrongfully  sustained. 

Tekla  Rossmann, 
Albert  C.  Davis. 

James  A.  Carr, 

Albert  C.  Davis, 

Of  Counsel. 

(1)  Taken  from  Rossman  v.  Gamier.  211  Fed.  401,  128  C.  C.  A.  73. 

The  purpose  and  eflFect  of  the  Trademark  Act  is  not  finally  to  de- 
termine the  right  of  property  in  the  trademark  registered,  yet  the 
patent  ofRce  acts  in  a  quasi-judicial  capacity  and  its  proceedings  in 
awarding  registration  fall  within  the  doctrine  of  res  adjudicata. 
Loy  Co.  V.  Indianapolis  Brush,  etc.,  Co.,  40  App.  Cas.  (D.  C.)  ^. 

(2)  In  Rossman  v.  Garnier,  211  Fed.  401,  128  C.  C.  A.  73,  at  p.  76, 
the  court  says  that  the  trademark  legislation  of  congress  has  stood 
for  more  than  thirty  years,  has  been  enforced  by  the  Supreme  Court 
of  the  United  States  and  all  the  other  courts,  and  "we  see  no  reason 
to  suppose  the  law  is  not  sustainable,  under  clause  3  of  Sec.  8  of  Art. 
I  of  the  Constitution." 

The  ten-year  clause  of  Sec.  5  of  the  Act  of  1905  was  upheld  in 
Coca  Cola  Co.  v.  Nashville  Syrup  Co.,  200  Fed.  153. 

The  supreme  court  has  upheld  rights  claimed  through  registration 
under  the  ten-year  clause  without  mention  of  constitutionality. 
Thaddeus  Davids,  etc.,  v.  Davids,  etc..  233  U.  S.  461,  58  U.  S.  (L.  Ed.) 
1046. 


No.  1164. 

Reply  to  Answer  Setting  Out  Affirmative  Defenses.  (1) 

[Caption,] 

This  Complainant,  now  and  at  all  times  hereafter  saving  and 
reserving  to  itself  all  and  all  manner  of  advantages  of  excep- 
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lion  and  otherwise  which  may  be  had  or  taken  in  the  mani- 
fold errors,  uncertainties  and  insufficiencies  of  the  Answer  of 
the  Defendant,  Houston  Ice  &  Brewing  Company,  for  reply 
thereunto  says  that  it  does  and  will  aver,  maintain  and  prove 
its  said  Bill  to  be  true,  certain  and  sufficient  in  the  law  to  be 
answered  unto  by  the  Defendant,  and  that  the  Answer  of  the 
said  Defendant  is  very  uncertain,  evasive  and  insufficient  in 
the  law  to  be  replied  unto  without  that  it  admits  that  the 
specimen  of  label  attached  to  the  Bill  of  Complaint  as  Exhibit 
"A"  is  of  slightly  larger  size  than  the  label  placed  upon  the 
pint  bottles  of  Plaintiff,  all  of  which  is  manifest  from  a  speci- 
men filed  with  the  said  Complaint,  marked  Exhibit  **B";  that 
in  all  other  respects  the  said  label,  in  color  and  the  symbols, 
devices,  insignia,  letterpress,  arrangement  and  location  upon 
the  bottle,  as  well  as  the  color  of  the  bottle  used,  are  identical, 
as  fully  appears  from  a  casual  examination  of  the  said  Ex- 
hibits "B"  and  "D"  filed  with  the  Complaint. 

Further  replying  to  the  Defendant's  alleged  pretences  that 
they  have  no  design  to  infringe  Plaintiff's  label,  and  their 
further  attempt  to  distinguish  Defendant's  label  froni  that  of 
the  Complainant's,  Plaintiff  avers  and  submits  to  this  Honor- 
able Court  that  all  of  the  salient  features,  color,  arrangement 
of  design,  appearance  of  Plaintiff's  trade-mark,  label,  letter- 
press, location  upon  the  bottle,  color  of  bottle  and  every  other 
conspicuously  prominent,  fancy  and  characteristic  element  of 
Plaintiff's  label  and  trade-mark,  including  color,  location  and 
general  get-up  and  dress,  are  imitated  not  only  by  the  original 
unlawful  label  complained  of,  but  by  the  pretended,  fraudu- 
lent and  imitative  substitute  offered  in  the  answer  of  the  said 
Defendant,  Exhibit  "J»"  attached  to  Defendant's  answer,  and 
that  the  said  label,  Defendant's  Exhibit  "J^"  ^s  an  infringe- 
ment of  Plaintiff's  said  characteristic  trade-mark  and  label, 
and  the  color,  appearance  and  distinguishing  and  character- 
istic features  thereof. 

Plaintiff  further  avers  and  submits  to  this  Honorable  Court 
that  the  Defendant,  by  offering  to  adopt  such  substituted  label 
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as  aforesaid,  Exhibit  "J»**  conclusively  negatives  its  pretences 
contained  in  its  said  answer  and  letter,  of  no  design  to  in- 
fringe Plaintiff's  trade-mark  and  label,  and  Plaintiff  submits 
that  the  Defendant  is  not  honestly  endeavoring  to  sell  its 
goods  upon  their  own  merits,  but  by  the  simulation  of  Plain- 
tiff's trade-mark  and  label,  in  color,  appearance  and  character- 
istic get-up,  is  endeavoring  to  appropriate  a  share  of  Plain- 
tiff's good  will  acquired  by  extensive  advertising  and  distri- 
bution of  its  superior  product:  that  it  is  evident  from  the 
simulation  of  the  general  appearance,  features  and  color  of 
Plaintiff's  trade-mark  and  label,  that  tlie  Defendant  has  not 
adopted  such  design  for  his  label  upon  his  product  by  inadver- 
tence, ignorance  or  mistake,  but  with  the  design  and  intention 
of  profiting  by  Plaintiff's  good  will  as  hereinbefore  alleged, 
all  of  which  matters  and  things,  in  addition  to  the  allegations 
of  its  complaint.  Plaintiff  is  ready  to  aver,  maintain  and  prove 
as  this  Honorable  Court  shall  direct,  and  humbly  prays  as  in 
and  by  the  said  Bill  it  has  already  prayed. 

Kronshage,  Hannan  &  McMillan, 

(1)   Equity  Rule,  31. 


No.  1165. 

Temporary  Injunction  in  Trade  Mark  Infringement  Suit.(l) 

[Caption.] 

Tlie  United  States  of  America :    To  the  Hanover  Star  Mill- 
ing Company,  its  agents,  servants  and  all  corporations, 
persons  or  partnerships  claiming  or  holding  through  or 
under  it — Greeting: 
Whereas,  the  Allen  &  Wheeler  Company,  a  corporation, 
had  filed  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Illinois,  on  the  Chancery  side  thereof,  its 
certain  bill  of  complaint  against  you,  the  said  Hanover  Star 
Milling  Company,  defendant  in  said  bill  of  complaint,  touch- 
ing the  matters  and  things  set  forth  in  said  bill,  and  that  your 
actings  and  doings  in  the  premises  are  contrary  to  equity  and 
good  conscience,  and, 
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Whereas,  an  order  was  entered  by  said  Court  on,  to-wit, 
the  10th  day  of  June,  A.  D.  1912,  on  a  hearing  of  the  bill  of 
complaint,  affidavits  of  complainant  in  support  of  said  bill  of 
complaint  and  affidavits  presented  on  behalf  of  defendant 
upon  said  application,  and  after  due  notice  to  said  defendants, 
allowing  an  injunction  as  prayed  in  said  bill  of  complaint; 

Now,  therefore,  we  having  regard  to  the  matters  in  said 
bill  contained,  do  hereby  command  and  strictly  enjoin  you, 
the  said  Hanover  Star  Milling  Company,  your  agents,  serv- 
ants and  all  corporations  or  persons  or  partnerships  doing 
or  transacting  business  through  or  under  you  or  by  order  of 
you,  and  each  and  every  of  you,  to  desist  and  refrain  from  in 
any  form  or  manner  whatever  making  use  of  the  words  "Tea 
Rose*'  in  connection  with  any  flour  manufactured  by  it,  the 
defendant,  or  defendant's  agents  or  servants,  or  persons 
claiming  through  or  under  it,  and  not  manufactured  by  the 
complainant,  and  from  the  use  of  the  words  "Tea  Rose"  as  a 
trade-mark  on  flour,  and  from  using  the  said  words  "Tea 
Rose"  as  a  part  of  a  trade-mark  or  as  a  trade-mark  or  as  part 
of  a  label  for  sacks,  barrels  or  packages  containing  flour,  and 
from  using  the  said  words  "Tea  Rose"  as  a  part  of  a  brand 
or  brands,  and  from  in  any  way  attaching,  affirming  or  apply- 
ing the  words  "Tea  Rose"  by  means  of  labels  or  otherwise  to 
sacks,  barrels  or  packages  containing  flour  not  of  the  com- 
plainant's manufacture,  as  specifically  prayed  for  in  the  bill 
of  the  complainant  herein  until  the  further  order  of  the  court 
in  the  premises. 

Witness,  the  Hon.  Francis  M.  Wright,  Judge  of  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of 
Illinois,  at  Danville,  in  said  district,  this  24th  day  of  June, 
A.  D.  1912.  Daniel  Hogan. 

[Seal,]  Clerk. 

(1)  Taken  from  Hanover  Star  Milling  Co  v.  Metcalf.  240  U.  S.  403. 
60  L,  Ed.  713.    Sec  Sec.  19  of  the  Trademark  Act  of  1905. 
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No.  1166. 

Interlocutory  Decree  in  Suit  for  Infringement  of  Trade  Mark 

and  Unfair  Competition.(l) 

This  cause  having  come  on  to  be  heard  by  the  Court  upon 
Bill,  Answer,  Exhibits  and  Testimony,  and  all  the  proceed- 
ings and  evidence  having  been  considered,  and  the  cause 
having  been  argued  by  the  Solicitors  for  the  respective 
parties,  and  duly  submitted,  and  due  deliberation  having  been 
had,  and  this  Court  having  filed  its  opinion  on  the  16th  day 
of  March,  1916;  and  the  Court  being  of  the  opinion 

1.  That  the  words  "The  Velvet  Kind/'  in  question  herein, 
are  descriptive  and  can  not  be  registered  under  the  laws  of 
the  United  States  or  appropriated  at  Common  Law  as  a 
valid  trade-mark. 

2.  That  the  plaintiff  is  not  entitled  to  any  relief  by  in- 
junction, damages,  accouunting  or  otherwise  by  reason  of 
any  rights  which  it  alleges  and  claims  in  its  Bill  of  Com- 
plaint in  and  to  the  words  "The  Velvet  Kind"  as  a  valid 
trade-mark. 

3.  That  both  before  and  since  the  filing  of  the  Bill  of 
Complaint  herein  the  defendants  have  been  competing  unfair- 
ly with  the  plaintiffs  in  Annapolis  and  Laurel,  in  the  State 
of  Maryland. 

4.  That  the  advertising  and  sale  by  the  defendants  of 
their  ice  cream  in  Baltimore  City,  as  shown  by  the  evidence, 
have  not  constituted  and  do  not  constitute  unfair  competition 
upon  their  part  with  the  plaintiff. 

5.  That  the  plaintiff  is  not  barred  by  laches  or  es- 
toppel from  prosecuting  this  suit ;  and 

6.  That  the  plaintiff  is  entitled  to  an  injunction  against 
and  an  accouunting  and  damages  from  the  defendants  be- 
cause and  on  account  of  the  unfair  competition  which  the 
latter  had  carried  on  at  Annapolis  and  Laurel  as  stated 
above. 

It  is  now,  accordingly,  ordered,  adjudged  and  decreed, 
this  twelfth  day  of  May,  1916 : 
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1.  That  the  relief  prayed  for  by  the  plaintiff  in  its  Bill 
of  Complaint  by  way  of  injunction,  accounting,  damages 
or  otherwise  by  reason  or  on  accouunt  of  any  rights  which 
it  alleges  and  claims  in  its  said  Bill  in  and  to  the  words 
"The  Velvet  Kind"  as  a  valid  trade-mark,  or  by  reason  of 
any  alleged  infringement  or  infringements  upon  the  part  of 
the  defendants  of  said  rights,  be  and  the  same  is  hereby  de- 
nied. 

2.  That  the  defendants,  their  representatives,  their  agents 
and  employees  be  and  they  are  hereby  perpetually  enjoined 
and  restrained  from  advertising,  marking,  designating,  ship- 
ping, displaying,  selling  and  offering  for  sale,  directly  or 
indirectly,  their  ice  cream  in  the  States  of  Virginia,  West 
Virginia,  North  Carolina,  South  Carolina  and  in  Annapolis, 
Laurel  and  other  places  in  the  State  of  Maryland,  except- 
ing the  City  of  Baltimore  and  the  Counties  of  Baltimore  and 
Hartford,  and  such  places  in  the  Counties  of  Howard  and 
Anne  Arundel  as  may  be  within  ten  miles  of  the  now  exist- 
ing limits  of  the  City  of  Baltimore,  by  or  under  the  name  of 
"The  Velvet  Kind"  without  in  immediate  connection  with 
said  words  "The  Velvet  Kind"  and  in  letters  of  the  same 
character,  style  and  size,  stating  that  their,  the  defendants.' 
ice  cream  is  not  "The  Velvet  Kind"  made  by  the  Chapin- 
Sacks  Manufacturing  Company  of  Washington,  D.  C. ;  and  the 
defendants  be  and  they  are  hereby  ordered  and  commanded 
forthwith  to  cease  using  and  to  remove  from  all  places  in  the 
States  of  Virginia,  West  Virginia,  North  Carolina  and  South 
Carolina,  and  from  Annapolis  and  Laurel,  and  all  other  places 
in  the  State  of  Maryland,  excepting  the  City  of  Baltimore 
and  the  Counties  of  Baltimore  and  Hartford,  and  such  places 
in  the  Counties  of  Howard  and  Anne  Arundel  as  may  lie 
within  ten  miles  of  the  present  limits  of  Baltimore  City,  all 
advertisements,  signs,  prints,  labels,  tubs,  buckets,  cartons, 
cabinets,  boxes,  wrappers,  wagons,  etc.,  marked  or  used  in 
a  manner  tending  or  likely  to  infringe  the  injunction  above 
awarded  and  decreed. 
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3.  The  defendants  shall  render  an  accounting  and  pay 
over  to  the  plaintiff  all  profits  realized  or  derived  by  the  de- 
fendants from  the  sale  of  their  ice  cream  in  Annapolis  and 
Laurel  under  the  name  of  **The  Velvet  Kind"  in  connection 
with  signs,  advertisements,  prints,  labels,  wrappers,  tubs, 
buckets,  cartons,  cabinets,  wagons,  letterings  and  coloring 
similar  to  those  used  by  the  plaintiff  in  connection  with  the 
advertisement  and  sale  of  its  "Velvet  Kind"  within  Annapo- 
lis and  Laurel,  and  it  shall  also  pay  to  the  plaintiff  all  dam- 
ages resulting  to  and  suffered  by  the  plaintiff  by  reason  of 
said  sales,  advertisements  and  unfair  competition  upon  the 
part  of  the  defendant  with  the  plaintiff  at  said  places,  said 
profits  and  damages  to  be  estimated  from  the  beginning  of 
said  unfair  competition  on  the  part  of  the  defendants  at  or 
in  said  places  to  the  date  of  this  decree,  and  that  the  matter 
of  estimating  said  profits  and  damages  be  and  the  same  is 
hereby  referred  to  Louis  J.  Burger,  as  Special  Master,  to 
inquire  fully  into  same  in  accordance  with  the  usual  course 
and  practice  in  such  matters,  and  to  report  his  findings  therein 
to  the  Court  on  or  before  the  1st  day  of  October,  1916. 

4.  The  plaintiff  to  pay  one-half  and  defendant  one-half 
of  all  costs  of  this  proceeding. 

John  C.  Rose^ 
District  Judge. 

(1)  Taken  from  Chapin  Sacks  Co.  v.  Hendler,  etc.,  Co.,  254  Fed. 
553,  166  C.  C.  A.  111. 


No.  1167. 

Final  Decree  in  Suit  for  Infringement  of  Trade  Mark.(l) 

[Caption,] 

The  matter  of  the  Exceptions  heretofore  filed,  by  and  on 
behalf  of  the  respective  parties  to  the  above  entitled  cause, 
to  the  Report  of  Louis  J.  Burger,  Esquire,  Special  Master, 
appointed  by  this  Court,  in  pursuance  of  the  interlocutory 
decree  passed  herein  on  the  12th  day  of  May,  1916,  for  the 
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purpose  of  ascertaining  the  amount  of  profits  and  damages 
to  which  the  plaintiff  was  entitled  as  provided  in  said  decree 
of  May  12,  1916,  having  come  on  for  hearing,  and  said  Re- 
port and  Exceptions  having  been  considered,  counsel  for  the 
respective  parties  having  been  heard  thereupon,  and  said 
parties  having  agreed  through  their  respective  counsel,  in 
the  course  of  said  hearing  in  Court,  that  the  sum  of  two 
thousand  dollars  ($2,000)  be  decreed  to  be  the  amount  of 
profits  and  damages  to  be  awarded  to  the  plaintiflf  in  ac- 
cordance with  the  said  Decree  of  May  12,  1916;  and  the  Pe- 
tition of  the  Defendant,  the  Hendler  Creamery  Company, 
filed  herein  on  the  6th  day  of  June,  1917,  for  a  modi- 
fication of  said  Decree  of  May  12,  1916,  and  for  such 
other  relief  as  the  Court  might  deem  proper  to  grant,  having 
also  come  on  for  hearing,  and  said  Petition  and  the  Answer 
thereto  as  well  as  the  arguments  of  counsel  for  the  parties 
thereupon  having  been  duly  considered — 

It  is  this  16th  day  of  July,  1917,  by  the  District  Court  of 
the  United  States  for  the  District  of  Maryland,  Ordered, 
Adjudged  and  Decreed: 

1.  That  the  said  Decree  of  May  12,  1916,  be  and  the 
same  is  hereby  finally  entered  and  confirmed,  and  that  the 
aforesaid  Petition  for  a  modification  thereof  and  for  other 
relief  is  hereby  denied  and  overruled,  and  that  the  petitioner, 
the  Hendler  Creamery  Company,  pay  the  costs  incurred  in 
connection  with  said  Petition. 

2.  That  the  sum  of  two  thousand  dollars  ($2,000)  is 
ascertained  and  determined  to  be  the  amount  to  which  the 
plaintiff  is  entitled  for  profits  and  damages  from  the  de- 
fendants, as  provided  and  awarded  in  said  Decree  of  May  12, 
1916,  and  that  the  defendants  shall  pay  unto  the  plaintiff 
the  said  amount  in  full  satisfaction  and  discharge  of  the 
defendants'  liability  to  the  plaintiff  for  profits  and  damages 
under  said  award  and  provisions  of  said  Decree;  and  that 
the  plaintiff  shall  pay  one-half  and  the  defendants  the  other 
half  of  the  costs  of  the  reference  to  and  proceedings  before 
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the  Special  Master  in  the  matter  of  ascertaining  said  profits 
and  damages,  and  of  said  Exceptions  to  the  Special  Master's 
Report  and  the  hearing  thereupon,  including  in  said  costs 
the  stenographer's  charges  and  a  fee  of  four  hundred  ($400) 
hereby  allowed  and  awarded  as  compensation  to  the  said 
Special  Master,  Louis  J.  Burger,  for  his  services  in  the 
premises. 

3.  That  the  ascertainment  aforesaid  of  the  amount  of 
damages  and  profits  to  be  paid  to  the  plaintiff  by  agreement, 
as  aforesaid,  be  and  the  same  is  without  prejudice  to  the 
rights  of  either  of  the  parties  to  this  cause  to  appeal  from 
the  Decree  herein  or  from  any  provision,  finding  or  determi- 
nation in  said  Decree  contained,  saving  and  excepting  only 
the  amount  of  said  damages  and  profits  ascertained  by  agree- 
ment between  the  parties  as  aforesaid. 

John  C.  Rose, 
U.  S.  District  Judge. 

(1)  Taken  from  Chapin  Sacks  Mfg.  Co.  v.  Hendler  Creamery  Co^ 
248  U.  S.  90,  63  L.  Ed.  — . 


No.  1168. 

Final  Decree  in  Suit  for  Infringement  of  Trade  Mark.(l) 

(Another  Form.) 

[Caption,] 

This  cause  came  on  to  be  heard  at  this  term  and  was 
argued  by  counsel,  and  the  Court  being  sufficiently  advised, 
delivered  an  opinion  in  writing,  which  is  filed;  and  pursuant 
to  said  opinion,  it  is  ordered,  adjudged  and  decreed,  as  fol- 
lows: 

I.  Since  prior  to  the  year  1880  and  up  to  and  including 
the  present  time  the  plaintiff,  United  Drug  Company,  and  its 
predecessors  in  title  have  been  continuously  vested  with  the 
exclusive  right  and  title  in  and  to  the  trade-mark  "Rex"  as 
a  trade-mark  for  medicinal  preparations  for  the  treatment  of 
dyspepsia  and  kindred  diseases  of  the  stomach  and  digestive 
organs,  headache,  heartburn,  gas  in  stomach,  sour  stomach. 
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bloating  after  meals,  nervous  dyspepsia,  dizziness,  palpitation 
of  the  heart  caused  by  indigestion,  biliousness,  constipation, 
and  for  purifying  the  blood. 

II.  The  plaintiff,  United  Drug  Company,  is  now  vested 
with  said  right  and  title  in  and  to  the  trade-mark  "Rex"  as 
successor  in  business  to  E.  M.  Regis  &  Co.,  a  partnership, 
and  its  predecessor  in  business,  Mrs.  E.  M.  Regis,  who,  prior 
to  the  year  1880,  adopted  and  used  said  trade-mark  "Rex"  in 
commerce  and  trade  as  a  trade-mark  for  a  medicinal  prepara- 
tion which  preparation  she  represented  to  have  the  properties 
and  uses  aforesaid.  Said  trade-mark  was  registered  by  said 
partnership,  E.  M.  Regis  &  Co.,  on  November  27,  1900,  in  the 
United  States  Patent  Office  under  the  number  35,503;  and 
the  plaintiff,  as  between  the  parties  to  this  action,  is  now 
vested  with  the  entire  right,  title  and  interest  in  and  to  said 
registration  and  the  rights  secured  thereby. 

III.  The  defendant,  Theodore  Rectanus  Company,  and  its 
predecessor,  Theodore  Rectanus,  have  used  continuously,  since 
the  year  1883,  the  word  "Rex"  for  the  purpose  of  a  trade- 
mark upon  a  medicinal  preparation  called  "Rex  for  the  Blood" 
or  "Rex  Blood  Purifier" ;  and  defendant,  Theodore  Rectanus 
Company,  has  also  used  since  a  later  date  the  word  "Rex" 
for  the  purposes  of  a  trade-mark  upon  a  preparation  called 
"Rex  Celery  and  Iron  Compound";  and  all  such  use,  until  a 
comparatively  few  months  before  this  action  was  brought, 
had  been  in  ignorance  of  the  prior  adoption  and  use  of  said 
trade-mark  by  plaintiff's  predecessor  as  aforesaid. 

IV.  The  use  by  defendant  and  its  predecessor  of  the  word 
"Rex"  as  aforesaid  has  been  and  is  in  infringement  of  the 
said  exclusive  rights  of  the  plaintiff  in  and  to  said  trade- 
mark. 

V.  The  plaintiff's  preparation  called  "Rex  Dyspepsia 
Cure,"  and  the  defendant's  preparation  called  "Rex  for  the 
Blood"  and  'Rex  Celery  and  Iron  Compound,"  are  sufficiently 
related  as  to  their  uses  and  descriptive  properties,  as  to  re- 
quire injunctive  relief  against  infringement  of  the  plaintiff's 
exclusive  right  to  the  use  of  the  word  "Rex." 
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VI.  The  Bill  is  dismissed  as  to  all  of  the  defendants,  ex- 
cept the  defendant,  Theodore  Rectanus  Company. 

VII.  An  injunction  shall  issue  perpetually  enjoining  the 
defendant,   Theodore  Rectanus  Company,   its  officers,  attor- 
neys,  agents,   servants,  employes  and  privies,   from   further 
infringing  upon  the  aforesaid  exclusive  rights  of  the  plain- 
tiff, and  especially  from  employing  and  using  or  displaying 
the  aforesaid  trade-mark  or  name  "Rex,"  or  any  variation 
thereof  or  any  word  or  symbol  so  nearly  similar  thereto  as 
to  be  calculated  to  be  mistaken  for  or  confused  with  said 
trade-mark  or   name   "Rex,"  either  alone  or   in  connection 
with  other  words,  figures,  s)mibols  or  accompaniments,  upon 
or  in  connection  with  any  medicinal  or  other  article  or  prep- 
aration for  the  treatment  or  cure  of  dyspepsia  or  any  or  all 
diseases,  ailments  or  disorders  of  the  digestive  organs  or  the 
blood,  or  for  purifying  and  building  up  the  blood;  also  from 
publishing  or  causing  to  be  published  or  displayed,  in  any 
form  or  manner  whatsoever,  signs  or  placards  or  labels  or 
advertisements  exhibiting  the  word  "Rex"  or  the  words  "The 
Rex  Store"  in  connection  directly  or  indirectly  with  the  offer 
for  sale  or  selling  of  any  medicinal  or  other  article  or  prep- 
aration for  the  treatment  or  cure  of  dyspepsia,  or  any  or  all 
diseases,  ailments  or  disorders  of  the  digestive  organs  or 
the  blood,  or  for  purifying  and  building  up  the  blood;  also 
from  making,  or  causing  to  be  made,  or  assisting  in  making, 
any  misleading  use   whatever  of  the  word   "Rex,"  or  any 
similar  word  calculated  to  be  mistaken  therefor,  or  confused 
therewith,   in   connection   with   the   manufacture   or   sale  of 
any  medicinal  or  other  article  or  preparation  for  the  treat- 
ment or  cure  of  dyspepsia,  or  any  or  all  diseases,  ailments  or 
disorders  of  the  digestive  organs  or  the  blood,  or  for  puri- 
fying and  building  up  the  blood;  also  from  in  any  form  or 
manner  whatsoever  infringing  or  trespassing  upon  the  plain- 
tiff's rights  as  the  owner  as  aforesaid  of  the  trade-mark  and 
name  "Rex." 

VIII.     Nothing  in   said   injunction   shall   restrain   the  de- 
fendants, or  any  of  them,  from  selling  such  of  the  prepara- 
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tions  heretofore  called  "Rex  Blood  Purifier"  and  "Rex  Celery 
and  Iron  Compound"  as  have  heretofore  made  and  labeled  by 
defendant  or  its  predecessor,  provided  that  before  any  such 
sale  and  before  any  negotiation  or  offer  or  display  for  sale, 
the  word  "Rex"  shall  have  been  utterly  and  entirely  obliter- 
ated from  all  and  every  part  and  label  and  accompaniment  of 
every  container  thereof. 

IX.  Nothing  in  said  injunction  shall  restrain  the  de- 
fendants, or  any  of  them,  from  the  manufacture  or  sale  in 
the  future  of  any  medicinal  preparation  of  the  composition 
of  the  remedies  heretofore  made  or  sold  by  the  defendant, 
Theodore  Rectanus  Company,  and  therefore  called  respec- 
tively, "Rex  Blood  Purifier"  and  "Rex  Celery  and  Iron  Com- 
pound," this  injunction  being  intended  only  to  restrain  the 
use  thereon  of  the  word  "Rex." 

X.  There  shall  be  no  accounting  for  profits  nor  any 
assessment  of  damages  for  unfair  trade. 

XI.  The  plaintiff  shall  recover  its  costs  against  the  The- 
odore Rectanus  Company  and  execution  may  issue  therefor; 
the  defendants,  M.  S.  Preston,  C.  A.  Dralle  and  Otto  K. 
Dietrich,  shall  recover  any  separate  costs  they  may  have  in- 
dividually incurred  and  execution  may  issue  therefor. 

(1)  Taken  from  United  Drug  Co.  v.  Theodore  Rectanus  Co.,  213 
U.  S.  90,  63  L.  Ed.  — . 


No.  1169. 

In  the  Court  of  Appeals  of  the  District  of  Columbia 

Opposition  to  Registration. 
No.  952,  Patent  Appeal  Docket. 

Anglo-American  Incandescent  Light  Company 

V. 

General  Electric  Company. (a) 

To  the  Court  of  Appeals  of  the  District  of  Cohimbia:(l) 

Your  petitioner,  the  Anglo-American  Incandescent  Light 
Company,  of  Pittsburgh,  in  the  County  of  Allegheny,  and 
State  of  Pennsylvania,  respectfully  represents: 
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That  it  is  the  original  and  first  user  of  a  certain  new  trade- 
mark **Mazda*'  for  incandescent  gas  mantles. 

That  on  the  15  th  day  of  January,  1912,  in  the  manner  pre- 
scribed by  law,  your  petitioner  presented  its  application  to 
the  Patent  Office,  praying  that  registration  of  the  trade-mark 
"Mazda"  for  incandescent  gas  mantles  be  granted  your  peti- 
tioner and  that  on  the  19th  day  of  March,  1912,  said  trade- 
mark of  your  petitioner  was  published  on  Page  741,  Vol.  176 
of  No.  3  of  the  Official  Gazette  of  the  Patent  Office. 

That  thereafter,  to  wit,  on  the  2nd  day  of  May,  1912,  an 
opposition  proceeding  against  the  registration  of  the  trade- 
mark to  your  petitioner,  said  opposition  being  No.  1172,  was 
filed  in  the  United  States  Patent  Office,  by  the  General  Elec- 
tric Company  of  Schenectady,  N.  Y.,  and  that  the  subject- 
matter  of  such  opposition  which  accompanied  the  official 
declaration  relative  thereto  was  as  follows: 

United  States  Patent  Office. 
General  Electric  Co. 

V. 

Anglo-American   Incandescent  Light  Co. 

In  the  Matter  of  Opposition  of  Registration  of  Trade-Mark 
Application  No.  60,826,  Filed  Jan.  15,  1912,  Published 
March  19,  1912,  for  Heating,  Lighting,  and  Ventilating 
Apparatus,  not  Including. Electrical  Apparatus. 

Notice  of  Opposition.  (2) 

To  the  Commissioner  of  Patents: 

In  the  matter  of  the  application  for  registration  of  a  trade- 
mark for  heating,  lighting  and  ventilating  apparatus,  not  in- 
cluding electrical  apparatus.  Serial  No.  60,826,  filed  Jan- 
uary 15,  1912,  by  the  Anglo-American  Incandescent  Light 
Company  of  Pittsburgh,  Pennsylvania,  which  was  published 
on  page  741,  Vol.  176,  No.  3  of  the  Official  Gazette  of 
March  19,  1912,  the  General  Electric  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  State  of  New 
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York,  and  having  its  office  and  principal  place  of  business 
in  the  City  of  Schenectady,  County  of  Schenectady,  State 
of  New  York,  hereby  gives  notice  of  its  intention  to  oppose 
the  registration  of  said  trade-mark. 

The  grounds  for  opposition  are  as  follows: 

1.  That  said  trade-mark,  consisting  essentially  of  the 
word  "Mazda,"  is  substantially  identical  with  the  trade-mark 
"Mazda"  registered  by  the  General  Electric  Company  in  the 
United  States  Patent  Office  on  May  3,  1910,  as  number 
77,779. 

2.  That  said  trade-mark  is  used  upon  goods  of  the  same 
descriptive  properties  as  the  goods  to  which  the  registered 
trade-mark  "Mazda"  is  applied  by  the  General  Electric  Com- 
pany. 

3.  That  the  trade-mark  "Mazda"  has  been  continuously 
used  since  December  21,  1909,  by  the  General  Electric  Com- 
pany, and  is  still  in  use  by  said  Company  upon  goods  of  the 
same  descriptive  properties  as  the  goods  to  which  said  trade- 
mark is  applied  by  said  Anglo-American  Incandescent  Light 
Company. 

4.  That  said  trade-mark  was  adopted  by  said  Anglo-Amer- 
ican Incandescent  Light  Company  subsequent  to  the  extensive 
and  continuous  use  of  the  trade-mark  "Mazda"  by  the  Gen- 
eral Electric  Company  upon  incandescent  electric  lamps,  which 
extensive  and  continuous  use,  as  the  General  Electric  Com- 
pany  believes,  was  well  known  to  the  said  Anglo-American 
Incandescent  Light  Company  at  the  time  it  adopted  said  trade- 
mark "Mazda." 

5.  That  the  manner  of  printing  and  using  said  trade- 
mark by  the  Anglo-American  Incandescent  Light  Company 
so  closely  resembles  the  manner  in  which  the  General  Elec- 
tric Company  has  for  many  years  printed  and  used  its  trade- 
mark "Mazda"  as  to  lead  purchasers  of  goods  manufactured 
by  the  Anglo-American  Incandescent  Light  Company  to  be- 
lieve that  said  goods  are  manufactured  ty  the  General  Elec- 
tric Company,  or  by  some  one  having  the  iauthority  and  con- 
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sent  of  the  General  Electric  Company  and  that  the  General 
Electric  vouches  for  the  superiority  and  high  character  of 
the  goods  bearing  such  trade-mark,  all  of  which  causes  great 
damage  and  injury  to  the  General  Electric  Company. 

6.  That  said  trade-mark  is  applied  by  the  Anglo-Ameri- 
can Incandescent  Light  Company  to  incandescent  mantles  in 
a  manner  substantially  identical  to  that  in  which  the  trade- 
mark "Mazda"  is  applied  to  incandescent  electric  lights  by  the 
General  Electric  Company  and  these  articles  to  which  said 
trade-mark  is  applied  are  sold  to  the  trade  and  consumers  in 
the  various  states,  are  sold  by  the  same  dealers,  and  are 
purchased  by  the  same  class  of  customers. 

7.  That  either  the  incandescent  mantles  to  which  said 
trade-mark  is  applied  or  the  incandescent  lamps  to  which  the 
trade-mark  "Mazda"  is  applied  by  the  General  Electric  Com- 
pany are  used  indifferently,  as  may  be  most  convenient,  to 
accomplish  the  same  object,  and  come  in  direct  competition 
with  each  other  in  sale  and  use  for  the  same  purpose. 

8.  That  the  use  of  said  trade-mark  by  the  Anglo-Ameri- 
can Incandescent  Light  Company  on  incandescent  mantles 
will  enable  unscrupulous  dealers  to  palm  off  on  unsuspecting 
purchasers  the  goods  of  the  Anglo-American  Incandescent 
Light  Company  as  goods  made  by  the  General  Electric  Com- 
pany, or  with  the  authority  and  consent  of  the  General  Elec- 
tric Company. 

That  thereafter,  to  wit,  on  the  28th  day  of  February,  1914, 
the  case  having  been  submitted  upon  the  evidence  presented 
by  the  parties  thereto,  the  Examiner  of  Interferences  rendered 
a  decision  dismissing  the  opposition  and  judged  your  peti- 
tioner entitled  to  the  registration  to  which  it  has  made  ap- 
plication. 

That  pursuant  to  the  statutes  and  the  rules  of  practice  in 
the  Patent  Office  in  such  case  made  and  provided,  the  Gen- 
eral Electric  Company  appealed  from  the  said  decision  of  the 
Examiner  of  Interferences  to  the  Commissioner  of  Patents, 
and  the  same  coming  on  to  be  heard,  and  having  been  argued 
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and  submitted,  a  decision  was,  on  the  13th  day  of  June» 
1914,  rendered  by  the  Commissioner  adverse  to  your  peti- 
tioner, reversing  the  decision  of  the  Examiner  of  Interfer- 
ences and  sustaining  the  opposition  to  the  registration  of  the 
trade-mark  to  your  petitioner. 

That  on  or  about  the  31st  day  of  July,  1914,  your  pe- 
titioner, pursuant  to  Sections  4912  and  4913,  Rev.  Stat., 
United  States,  gave  notice  to  the  Commissioner  of  his  ap- 
peal to  this  honorable  court  from  his  decision  sustaining  the 
opposition  of  the  General  Electric  Company,  and  filed  with 
him  in  writing  the  following  reasons  of  appeal: 

1st.  That  the  Commissioner  erred  in  sustaining  the  oppo- 
sition, as  such  action  on  the  part  of  the  Commissioner  was 
contrary  to  the  law  as  provided  by  the  Trade-Mark  statute 
governing  the  facts  in  the  case. 

2nd.  That  the  Commissioner  erred  in  holding  that  con- 
fusion in  trade  could  exist  between  the  articles  sold  by  the 
appellant  with  respect  to  the  articles  sold  by  the  appellee. 

3rd.  That  the  Commissioner  erred  in  holding  that  there 
was  a  substantial  identity  of  goods. 

4th.  That  the  Commissioner  erred  in  holding  the  doctrine 
as  set  forth  in  the  decision  of  the  Court  of  Appeals  of  the 
District  of  Columbia  in  American  Stove  Company  v.  Detroit 
Stove  Company,  134  O.  G.  2245,  31  App.  D.  C.  304  applied 
to  the  facts  at  issue. 

5th.  That  the  Commissioner  erred  in  holding  that  there 
was  an  analogy  between  the  facts  in  the  case  upon  which  the 
decision  referred  to  was  based  and  the  facts  in  the  case 
at  bar. 

6th.  That  the  Commissioner  erred  in  holding  that  testi- 
mony has  been  presented  to  show  that  purchasers  have  been 
confused  by  the  use  of  the  word  "Mazda"  by  the  Anglo- 
American  Incandescent  Light  Company  with  respect  to  the 
electrical  appliances  of  the  appellee. 

7th.  That  the  Commissioner  erred  in  sustaining  the  op- 
position as  such  holding  was  in  contradistinction  to  the  Act 
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of  May,  1906,  for  establishing  distinct  classes  of  merchandise 
in  connection  with  the  registration  of  trade-mark. 

8th.  That  the  Commissioner  erred  in  holding  a  gas  man- 
tle was  a  similar  article  of  merchandise  as  an  incandescent 
electric  light. 

9th.  That  the  Commissioner  erred  in  holding  that  the 
use  of  the  mark  by  the  appellant  was  injurious  to  the  ap- 
pellee. 

That  the  Commissioner  of  Patents  has  furnished  your  pe- 
titioner a  certified  transcript  of  the  record  and  proceedings 
relative  to  said  opposition,  which  .transcript  is  filed  herewith 
and  is  to  be  deemed  and  taken  as  a  part  thereof. 

Wherefore  your  petitioner  prays  that  his  said  appeal  may 
be  heard  upon  and  for  the  reasons  assigned  therefor,  as 
aforesaid,  and  that  the  said  appeal  may  be  determined  and 
the  decision  of  the  Commissioner  be  revised  or  reversed,  that 
justice  may  be  done  in  the  premises. 

Anglo-American  Incandescent  Light  Co., 

By  Henry  C.  Evert,  Attorney. 


Solicitor  and  of  Counsel. 

Certificate. 

United  States  of  America,  Department  of  the  Interior,  United 
States  Patent  Office. 

To  all  to  whom  these  presents  shall  come.  Greeting: 

This  is  to  certify  that  the  annexed  is  a  true  copy  from 
the  Records  of  this  Office  of  Certain  Papers,  including  Print- 
ed Testimony,  as  used  before  the  Office  in  the  matter  of 
Opposition  Number  1,172,  General  Electric  Company  v.  Anglo- 
American  Incandescent  Light  Co.,  Trade-Mark  for  Heating, 
Lighting  and  Ventilating  Apparatus,  not  including  Electrical 
Apparatus;  said  Papers  being  the  Record  for  the  Court  of 
Appeals  of  the  District  of  Columbia. 

In  Testimony  Whereof  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Patent  Office  to  be  affixed  at  the  City 
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of  Washington,  this  1st  day  of  September,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  fourteen  and  of  the 
Independence  of  the  United  States  of  America  tlie  one 
hundred  and  thirty-ninth. 

[Seal  Patent  Office,  United  States  of  America.] 

J.  T.  Newton, 
Acting  Commissioner  of  Patents. 

(a)   From  43  App.  Cas.,  385. 

(1)  Appeal  to  the  Court  of  Appeals  of  the  District  of  Columbia 
from  the  decision  of  the  Commissioner  of  Patents  is  authorized  by 
Sec.  9  of  the  Act  in  case  of  rejection,  interference  or  opposition. 

(2)  Opposition  is  provided  for  by  Sec.  6  of  the  Act  of  1905. 


Ho,  1170. 

Bill  of  Complaint  to  Compel  Renewal  of  Registration  of 

Trade  Mark.(l) 

In  the  Supreme  Court  of  the  District  of  Columbia.   In  Equity. 

Standard  Oil  Company  of  New  York 

V. 

Edward  B.  Moore,  Commissioner  of  Patents. 

To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 
District  of  Columbia,  Sitting  as  a  Court  of  Equity: 

Standard  Oil  Company  of  New  York,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of  New 
York,  having  its  principal  office  and  place  of  business  in  the 
Borough  of  Manhattan,  in  the  City  of  New  York,  in  said 
State,  a  citizen  of  said  State  of  New  York  and  a  resident 
and  inhabitant  of  the  Southern  District  of  New  York,  brings 
this  its  bill  of  complaint  against  Edward  B.  Moore,  Commis- 
sioner of  Patents,  residing  at  Washington,  in  the  District  of 
Columbia. 

And  thereupon  plaintiff  alleges: 

1.  This  is  a  suit  arising  under  the  Patent  and  Trade-Mark 
laws  of  the  United  States. 
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2.  In  or  prior  to  the  year  1872,  Sone  &  Fleming  Manu- 
facturing Company,  Limited,  adopted,  applied  and  used  in 
advance  of  all  others  a  certain  trade-mark  for  illuminating 
oil  consisting  of  the  words  "White  Rose."  Said  Sone  & 
Fleming  Manufacturing  Company,  Limited,  continuously, 
notoriously  and  exclusively  used  said  trade-mark  in  connec- 
tion with  the  marketing  of  illuminating  oils  in  the  business 
owned  by  it  in  commerce  both  within  the  United  Stales  and 
with  foreign  nations  until  plaintiff  acquired  said  business, 
as  hereinafter  set  forth. 

3.  On  or  about  the  22nd  day  of  April,  1879,  said  Sone  & 
Fleming  Manufacturing  Company,  Limited,  duly  filed  an  ap- 
plication for  the  registration  of  said  trade-mark  "White 
Rose"  in  the  United  States  Patent  Office  and  thereafter,  after 
due  proceedings  had,  said  trade-mark  was  duly  registered  by 
said  Sone  &  Fleming  Manufacturing  Company,  Limited,  on 
October  14th,  1879,  No.  7728,  under  the  statute  of  tlie  United 
States  subsequently  declared  unconstitutional  by  the  Supreme 
Court  of  the  United  States. 

4.  After  the  enactment  of  a  constitutional  statute  for  the 
registration  of  trade-marks  and  on  or  about  August  29th, 
1881,  said  Sone  &  Fleming  Manufacturing  Company,  Lim- 
ited, being  the  owner  of  said  trade-mark  "White  Rose,'*  made 
due  application  for  the  registration  of  said  trade-mark  in 
the  Patent  Office  of  the  United  States  and  complied  with 
each  and  all  the  requirements  and  regulations  in  such  cases 
made  and  provided,  and  thereafter,  on  September  27th,  1881, 
the  said  trade-mark  was  duly  and  lawfully  registered  under 
the  laws  of  the  United  States  then  in  force,  and  a  certain 
certificate  of  registration  of  said  trade-mark,  Xo.  8674,  dated 
September  27th,  1881.  was  duly  and  lawfully  issued  and  de- 
livered to  said  Sone  &  Fleming  Manufacturing  Company, 
Limited. 

5.  Thereafter  and  prior  to  the  year  1893,  plaintiff  ac- 
quired (2)  and  became  the  owner  of  the  business,  good-will, 
plant,  works  and  assets  theretofore  belonging  to  said  Sone  & 
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Fleming  Manufacturing  Company,  Limited,  and  all  the  rights 
and  properties  of  said  Sone  &  Fleming  Manufacturing  Com- 
pany, Limited,  including  said  trade-mark  **\\'hite-Rose"  and 
said  certificate  of  registration  No.  8674  of  September  27th, 
1881,  and  all  rights  evidenced  or  secured  thereby,  and  plain- 
tiff since  its  acquisition  thereof  has  continued  and  still  con- 
tinues said  business  and  the  use  of  saifl  trade-mark. 

6.  Plaintiff  and  its  said  predecessor  in  business  have  con- 
tinually and  notoriously  used  said  trade-mark  in  connection 
with  illuminating  oil  in  commerce  among  the  several  State-^ 
and  with  foreign  nations  since  its  adoption  by  plaintiffs 
said  predecessor  in  business  in  or  about  the  year  1872  and 
have  created  a  large  demand  for  the  oil  identified  by  said 
trade-mark  in  this  and  many  foreign  countries,  which  de- 
mand is  of  great  value  and  importance  to  plaintiff. 

7.  The  demand  for  the  oil  of  plaintiff  in  many  foreign 
countries  is  a  demand  for  oil  identified  bv  said  trade-mark 
**White  Rose"  and  the  protection  of  plaintiff's  business  and 
good-will  in  such  countries  depends  largely  upon  preventing 
others  from  selling  oil  under  the  designation  *'\\'hite  Rose"  in 
such  countries.  Under  the  laws  of  inanv  such  countries 
others  can  be  prevented  from  using  said  trade-mark  "White 
Rose"  upon  oil  which  is  not  the  genuine  oil  of  plaintiff 
only  by  virtue  of  the  registrations  of  said  trade-mark 
**White  Rose"  by  plaintiff  in  such  countries  and  these  regis- 
trations (under  the  laws  of  such  countries)  are  valid  and 
enforceable  only  so  long  as  the  registration  oi  said  trade- 
mark in  the  United  States  is  in  full  force  and  effect. 

8.  Under  the  provisions  of  the  Statutes  and  Laws  of  the 
United  States,  said  certificate  of  registration  No.  8674  of 
September  27th,  1881,  remained  in  force  for  a  period  of  thirty 
years  from  said  27th  day  of  September.  1881,  and  was  then 
renewable. 

9.  On  or  about  April  22nd,  1910,  plaintiff,  being  the  owner 
of  said  trade-mark  "White  Rose/'  registered  as  aforesaid, 
made  due  application  to  re-register  the  same  in  the  United 
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States  Patent  Office  by  complying  with  each  and  all  of  the 
requirements  of  the  statutes  and  rules  and  by  paying  into 
the  Treasury  of  the  United  States  the  sum  of  Ten  Dollars. 
In  connection  with  the  proceedings  in  the  matter  of  said  ap- 
plication of  plaintiflF,  plaintiff  notified  the  Patent  Office  of  the 
fact  that  plaintiff  was  the  owner  of  said  trade-mark  "White 
Rose,"  registered  by  said  Sone  &  Fleming  Manufacturing 
Company.  Limited,  No.  8674,  of  September  27th,  1881.  and 
filed  due  and  sufficient  proof  thereof  in  the  Patent  Office,  and 
informed  the  Patent  Office  in  substance  and  effect  that  said 
trade-mark  had  not  been  abandoned  but  was  still  in  use  and 
that  its  continuance  on  the  Register  of  trade-marks  was  re- 
quested by  the  owner,  the  sum  of  Ten  Dollars,  being  the 
amount  of  the  renewal  fees  required  by  the  statute,  having 
been  paid  to  the  Patent  Office  as  required  by  law,  plaintiff's 
request  for  renewal  taking  this  form  because  of  the  facts 
hereinafter  recited. 

10.  Plaintiff  has  long  been  the  owner  of  another  trade- 
mark for  oils  consisting  of  the  word  "Sylvan,"  which  was 
registered  July  Sth,  1881,  No.  8432,  by  a  predecessor  in 
business  of  plaintiff.  Within  six  months  of  the  expiration  of 
said  registration  of  said  trade-mark  "Sylvan."  plaintiff 
filed  in  the  Patent  Office  a  formal  request  for  tlie  renewal  of 
said  registration,  accompanied  by  the  fee  of  Ten  Dollars, 
which  request  and  payment  in  all  things  complied  in  form 
and  substance  with  the  requirements  of  Section  12  of  the  Act 
of  Congress  of  February  20th.  1905,  and  the  law  in  such 
cases  provided.  The  Patent  Office,  by  actions  dated  March 
31st,  1911,  and  April  15th,  1911,  erroneously  refused  to  re- 
new the  said  registration,  and  on  or  about  May  Sth,  1911, 
plaintiff  was  notified  that  the  defendant  herein,  the  Com- 
missioner of  Patents,  ruled  that  a  renewal  of  a  registration 
should  not  be  granted  upon  literal  compliance  in  form  and 
substance  with  the  terms  of  said  Section  12  of  the  Act  of 
Congress  of  February  20th,  1905.  In  consequence  of  these 
rulings  and  holdings  of  the  Patent  Office  plaintiff  was  pre- 
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eluded  from  filing  an  additional  formal  request  for  the  re- 
newal of  the  registration  of  plaintiff's  trade-mark  "White 
Rose."  registered  as  aforesaid  on  September  27th,  1881,  with- 
in the  six  months  prior  to  the  expiration  of  the  period  for 
which  said  registration  was  granted,  but  by  virtue  of  the 
aforesaid  application  filed  by  plaintilBF  April  22nd,  1910,  and 
the  aforesaid  notice  that  it  was  desig^ned  to  secure  the  con- 
tinuance of  the  registration  of  plaintiff's  said  trade-mark 
"White  Rose''  and  the  proof  that  plaintiff  was  the  owner 
of  said  prior  registration  of  the  mark  and  the  payment  of 
the  fee  required  for  renewal,  the  Patent  Office  was  in  effect 
requested  by  plaintiff  to  renew  said  registration  of  the  trade- 
mark "White  Rose,"  registered  September  27th,  1881.  No. 
8674,  at  a  time  not  more  than  six  months  prior  to  the  expira- 
tion of  the  period  for  which  said  registration  was  granted. 
And  the  Patent  Office  and  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  have  held  that  the  proceedings  taken  by 
plaintiff  are,  under  the  circumstances,  to  be  taken  and  con- 
strued as  a  request  for  renewal  of  said  registration  and  that 
they  can  not  be  properly  considered  as  anything  else. 

11.  The  Examiner  in  the  Patent  Office  refused  to  register 
or  renew  the  registration  of  plaintiff's  said  trade-mark  "White 
Rose"  on  the  ground  that  it  could  not  be  continued  on  the 
Register  as  matter  of  right  without  consideration  of  other 
registrations  made  subsequent  to  the  first  registration  of 
plaintiff's  said  trade-mark  by  plaintiff's  said  predecessor  in 
business. 

12.  Thereupon  plaintiff  duly  perfected  its  appeal  to  the 
Commissioner  of  Patents  in  accordance  with  the  Statute  and 
Rules,  and,  after  hearing  said  appeal,  the  Commissioner  of 
Patents  affirmed  the  decision  of  the  Examiner,  refusing  to 
re-register  or  renew  the  registration  of  plaintiff's  said  trade- 
mark "White  Rose"  on  the  ground  stated  in  the  decision,  a 
copy  of  which  is  produced  herewith  and  marked  "Commis- 
sioner's Decision,"  which  rests  upon  another  decision  in  the 
matter  of  another  application  of  plaintiff  to  re-register  or 
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renew  the  registration  of  a  trade-mark  heard  by  saitl  Commis- 
sioner of  Patents  and  decided  by  him  at  the  same  time,  a 
copy  of  which  decision  is  produced  herewith  and  marked 
"Commissioner's  Decision  in  Sylvan  Application." 

13.  Thereupon  plaintiff  duly  perfected  an  appeal  to  the 
Court  of  Appeals  of  the  District  of  Columbia,  and  said 
Court  dismissed (3)  the  appeal  of  plaintiff  on  the  ground  that 
the  present  application  being  a  request  to  renew  under  Sec- 
tion 12  of  the  Trade-mark  Act  of  1905  and  nothing  else, 
notwithstanding  its  form,  the  Court  was  without  jurisdic- 
tion to  hear  said  appeal.  A  copy  of  the  opinion  of  the  Court 
of  Appeals  is  produced  herewith  and  marked  "Opinion  of  the 
Court  of  Appeals." 

14.  The  Patent  Office  has  thus  established  and  applied  in 
this  case  a  rule  that  a  duly  registered  trade-mark  can  not  be 
continued  on  the  trade-mark  Register  by  renewal  as  a  matter 
of  right,  but  an  application  or  request  for  renewal  is  open  to 
all  objections  which  may  be  interposed  to  an  application  to 
register  an  unregistered  mark,  including  objections  based  on 
registrations  made  after  the  original  registration  and  before 
the  request  for  renewal,  and  is  subject  to  all  delays  incident 
to  an  application  to  register  an  unregistered  mark,  including 
examination,  advertisement,  interference  and  opposition  pro- 
ceedings and  other  delays,  which  necessarily  consume  a  period 
of  more  than  six  months  between  the  filing  of  the  application 
and  the  registration  in  most,  if  not  all,  cases,  with  the  result 
that  it  is  impossible  (by  reason  of  said  erroneous  rule)  to 
keep  a  trade-mark  continuously  on  the  trade-mark  Register. 

15.  The  right  to  continue  trade-marks  upon  the  trade-mark 
Register  given  by  the  trade-mark  Statutes  of  the  United  States 
is  of  great  impv:)rtance  to  plaintiff  and  others  engaged  in 
shipping  their  products  to  foreign  countries  where  laws  are 
in  force  which  give  protection  to  indicia  or  origin  only  when 
registered  therein  and  make  such  registrations  depend  upon 
the  continuing  in  effect  of  the  registration  in  the  country  of 
origin. 
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16.  Plaintiff  respectfully  conceives  that,  in  recognition  of 
the  facts  aforesaid  and  for  similar  reasons,  the  Statutes  of 
the  United  States  provide,  in  substance,  that  upon  the  owner 
of  a  registered  trade-mark  giving  satisfactory  evidence  that 
the  mark  has  not  been  abandoned  by  a  request  for  renewal 
and  the  payment  of  Ten  Dollars  his  registration  shall  be 
continued  as  a  matter  of  right  without  being  subject  to  the 
objections  which  may  be  interposed  to  an  application  to  regis- 
ter a  mark  not  theretofore  on  the  trade-mark  Register  and 
the  delays  incidental  thereto.  And  plaintiff  respectfully  avers 
that  this  provision  of  the  law  and  plaintiff's  just  rights  in  the 
premises  have  been  in  effect  nullified  by  the  action  of  the 
Patent  Office  herein. 

17.  Under  the  decision  of  the  Court  of  Appeals  of  the 
District  of  Columbia  herein,  the  erroneous  ruling  of  the 
Patent  Office  and  the  denial  of  plaintiff's  rights  in  the  prem- 
ises can  be  corrected  only  in  this  Honorable  Court,  where 
alone  plaintiff  can  obtain  relief.  Having  exhausted  all  rem- 
edies by  appeal  in  and  from  the  Patent  Office  in  attempting 
to  procure  the  continuance  on  the  trade-mark  Register  of  its 
trade-mark  "White  Rose"  and  a  certificate  of  re-registration 
or  renewal  having  been  refused  by  the.  Commissioner  of 
Patents  and  the  Court  of  Appeals  of  the  District  of  Columbia, 
plaintiff  avers  that  it  has,  by  virtue  of  the  Statutes,  a  remedy 
by  bill  in  equity  to  compel  the  granting  of  said  renewal  or 
re-registration  of  plaintiff's  said  trade-mark  "White  Rose." 

Plaintiff  therefore  prays: 

(1)  That  process  of  subpoena  issue  herein  directed  to  the 
said  the  Honorable  Commissioner  of  Patents,  Edward  B. 
Moore,  directing  him  to  appear  and  answer  the  allegations 
herein  contained,  but  not  under  oath,  answer  under  oath 
being  hereby  expressly  waived. 

(2)  That  this  Honorable  Court  adjudge  that  according 
to  law  and  under  and  pursuant  to  the  Statutes  of  the  United 
States,  plaintiff  is  entitled  to  have  its  said  trade-mark  "White 
Rose"  continued  on  the  trade-mark  Register  of  the  United 
States  Patent  Office  as  a  registered  trade-mark. 
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(3)  That  this  Honorable  Court  authorize  and  direct  the 
Commissioner  of  Patents  to  renew  the  registration  of  or  to 
re-register  plaintiff's  said  trade-mark  "White  Rose''  and  to 
issue  to  plaintiff  a  proper  certificate  evidencing  the  contin- 
uance of  plaintiff's  said  trade-mark  on  the  trade-mark  Reg- 
ister of  the  United  States  Patent  Office  as  a  registered  trade- 
mark. (4) 

(4)  That  plaintiff  may  have  such  other  and  further  relief 
as  may  be  just. 

Alfred  M.  Houghton, 
Solicitor  for  Complainant, 
918  F  Street,  Washington,  D.  C. 
Archibald  Cox, 
Wm.  Wallace  White, 
Of  Counsel  for  Complainant. 

(1)  See  Sec.  12  of  Trademark  Act  of  1905  and  Ewing  v.  Standard 
Oil   Co.,  42  App.   Cas.    (D.   C.)   321,   from   which  this   bill   is  taken. 

Renewals  are  provided  for  the  sole  purpose  of  negativing  abandon- 
ment of  the  mark,  and  so  furnishing  evidence  of  the  continuous 
user  which  is  a  prerequisite  to  the  successful  assertion  of  exclusive 
rights. 

The  right  of  appeal  given  in  Sec.  9  of  the  Trademark  Act  of 
1905,  to  the  District  of  Columbia  Court  of  Appeals,  extends  only  to 
cases  where  original  registration  has  been  refused  by  the  Commis- 
sioner of  Patents.     In  re  Standard  Oil  Co.,  39  App.  Cas.  (D   C.)  491. 

Upon  refusal  by  the  Commissioner  of  an  application  for  renewal 
of  registration  under  Sec.  12  of  the  Trademark  Act  of  1905,  the  remedy 
must  be  pursued  by  bill  in  equity  and  such  suit  may  be  prosecuted 
against  the  Commissioner  of  Patents  under  R.  S.  U.  S..  Sec.  4915,  in 
the  Supreme  Court  of  the  District  of  Columbia,  thence  by  appeal  to 
the  D.  C.  Ct.  of  Appeals.  Ewing  v.  Standard  Oil  Co  ,  42  App.  Cas. 
(D.  C.)  321. 
•   Further  on  jurisdiction,  see  Trademark  Act.  Sees.  9  and  17. 

(2)  Assignment  of  a  registered  trademark  is  authorized  by  Sec. 
10  of  the  Act.  But  it  must  carry  with  it  also  the  good  will.  Eiseman 
V.  Schiffer.  157  Fed.  473;  Jackson  Corset  Co.  v.  Cohen,  38  App.  Cas. 
(D.  C.)  482. 

(3)  See  In  re  Standard  Oil  Co.,  39  App.  Cas.  (D.  C.)  491. 

(4)  The  contention  of  the  Standard  Oil  Co.  in  this  case  was  upheld 
in  42  App.  Cas.  (D.  C.)  321,  above. 
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Ho.  1171. 

Decree  in  Suit  to  Compel  Renewal  of  Registration  of 

Trade  Mark.(l) 

[Caption.] 

This  cause  having  come  on  to  be  heard  at  final  hearing 
and  the  same  having  been  argued  by  counsel  for  the  respec 
tive  parties  hereto,  and  after  consideration  thereof,  it  is  this 
24th  day  of  February,  1914, 

Ordered,  adjudged  and  decreed  that  the  defendant.  Thomas 
Ewing,  Commissioner  of  Patents,  is  hereby  authorized  and 
directed  to  renew  the  registration  of  complainant's  trade- 
mark, consisting  of  the  word  "White  Rose,'*  applied  to  re- 
fined petroleum  for  illuminating,  heating  and  power  purposes, 
registered  September  27,  1881.  No.  8674.  and  to  issue  to 
complainant  a  proper  certificate  evidencing  the  due  renewal 
of  the  registration  of  said  trade-mark  pursuant  to  the  laws 
of  the  United  States. 

And  it  is  further  ordered  and  adjudged  that  this  decree 
shall  be  binding  upon  and  of  force  upon  the  successor  or  suc- 
cessors in  office  of  the  defendant  herein,  Thomas  Ewing, 
Commissioner  of  Patents. 

Ashley  M.  Gould^  Justice. 

No  objection  as  to  form  of  decree. 
R.  F.  Whitehead, 

Counsel  for  the  Commissioner  of  Patents. 

(1)  See  preceding^  form. 


No.  1172. 

Declaration  at  Law — Infringement  of  a  Registered  Trade 

Mark. 

[Caption  and  commencement.] 

For  that  whereas  the  said  plaintiflF,  for  divers  years  before 
and  at  the  time  of  the  committing  of  the  grievances  herein- 
after next  mentioned,  did   manufacture,  vend  and   sell,  and 
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continued  to  manufacture,  vend  and  sell,  and  still  does  con- 
tinue to  manufacture,  vend  and  sell,  for  profits,  in  commerce 
with'  Canada  and  other  foreign  countries,  and  through- 
out the  United  States,  divers  large  numbers  of  a  certain  reap- 
ing machine  called  the  "Ohio.*'  which  said  machine  the  said 
plaintiff  was  then,  and  still  is.  used  and  accustomed  to  sell, 
each  machine  bearing  a  representation  of  '*Time"  with  a 
scythe,  and  the  word  "Ohio"  in  raised  characters  as  a  trade- 
mark therefor. 

And  the  said  plaintiff  says,   that  being  then  domiciled  at 

,  in  the  state  of ,  and  for  the  purpose  of  informing 

the  public  of  his  rights  in  the  premises,  and  in  order  that  his 
title  might  be  made  more  clear  and  certain,  caused  said  trade- 
mark to  be  registered  according  to  the  statute  of  the  United 
States,  as  appears  by  the  certificate  of  such  registration,  to- 

wit :  Certificate  No.  .  registered  the  day  of  , 

1894,  which  certificate  was  duly  granted  as  aforesaid  to  re- 
main in  force  for  thirty  years  from  that  date,  and  was  in  full 
force  when  the  grievances  hereinafter  complained  of  were 
committed,  the  essential  features  of  which  trade-mark  con- 
sist in  [state  what,  as  a  representation  of  "Time"  with  a 
scythe,  and  the  word  "Ohio"  in  raised  characters],  as  by  said 
original  certificate  of  registration,  or  a  duly  certified  copy 
thereof,  here  in  court  ready  to  be  produced,  will  more  fully 
and  at  large  appear,  a  copy  of  the  statement,  declaration  of 
the  registration  of  the  trade-mark,  and  of  said  certificate  be- 
ing hereto  attached,  and  made  part  hereof,  and  marked  "A." 

And  the  plaintiff  further  says  that  the  said  trade-mark  re- 
ferred to  in  the  said  certificate  is  adapted  to  be  used,  and  has 
been  used  by  him  in  connection  with  reaping  machines   for 

more  than  years,  in  commerce  with  Canada  and  other 

foreign  countries,  and  very  extensively  throughout  the  United 
States,  and  that  he  has  been  and  is  entitled  to  the  exclusive 
use  of  the  said  trade-mark  as  applied  to  reaping  machines. 

And  the  said  plaintiff  further  says  that  before,  and  at  the 
time  of  committing  the  grievances  hereinafter  next  mentioned. 
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he  had  gained  and  acquired  great  fame  and  reputation  with 
the  public  on  accouunt  of  the  excellent  properties  of  the  said 
reaping  machines  so  by  him  manufactured,  vended  and  sold, 
whereby  the  said  plaintiff  daily  acquired  and  obtained  great 
gain  and  profit.  Yet  the  said  defendant,  well  knowing  the 
premises,  but  contriving  to  injure  the  said  plaintiff  in  his  said 
sale  of  reaping  machines,  and  to  deprive  him  of  the  great 
gains  and  profits  which  the  said  plaintiff  would  otherwise 
have  acquired  by  manufacturing,  vending  and  selling  the  said 

machine,  did.  on  the day  of ,  1894,  and  at  divers 

other  times  before  and  afterwards,  and  before  the  commence- 
ment of  this  suit,  unlawfully  and  wrongfully,  injuriously,  de- 
ceitfully and  fraudulently,  against  the  will  and  without  the 
license  or  consent  of  the  said  plaintiff,  manufacture  and  make, 
and  cause  to  be  manufactured  and  made,  divers,  to-wit :  Five 
hundred  reaping  machines,  marked  in  imitation  of,  and  bear- 
ing an  almost  exact  copy  of.  the  said  plaintiff's  trade-mark, 
to-wit,  [the  said  representation  of  "Time"  with  a  scythe,  and 
the  word  "Ohio"  in  raised  characters]  as  hereinbefore  set 
forth,  in  order  to  denote  that  the  reaping  machine  of  the  said 
defendant  was  the  genuine  reaping  machine  manufactured, 
vended  and  sold  by  the  said  plaintiff;  and  did  knowingly, 
wrongfully,  injuriously,  deceitfully  and  fraudulently  vend  and 
sell,  for  his  own  lucre  and  gain,  the  last-mentioned  reaping 
machines;  by  reason  of  which  said  premises  the  said  plaintiff 
has  been  greatly  injured,  and  deprived  of  great  profit  and 
advantage,  in  being  hindered  and  prevented  by  the  said  de- 
fendant from  selling,  vending  and  disposing  of  divers  large 
numbers,  to-wit,  five  hundred  of  the  said  reaping  machines, 
which  the  said  plaintiff  would  otherwise  have  sold,  vended 
and  disposed  of,  and  has  thereby  sustained  actual  damage  to 
the  amount  of  ten  thousand  dollars. 

Yet  the  said  defendant,  though  requested,  has  never  paid 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  but  has 
refused,  and  yet  refuses,  so  to  do. 

Wherefore  the  plaintiff  prays  judgment  in  the  said  sum  of 
ten  thousand  dollars,  and  for  costs  herein. 
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No.  1173- 

Bill  of  Complaint  for  Unfair  Competition  in  Gathering  and 

Selling  News,  (a) 
[Caption.] 

The  plaintiff,  humbly  complaining,  shows  unto  your  Hon- 
ors as  follows: 

I.  Complainant  is  a  corporation  created  and  organized  un- 
der the  laws  of  the  State  of  New  York,  and  is  a  citizen  and 
resident  of  that  state,  and  of  the  Southern  District  thereof. 

II.  The  defendant  is  a  corporation  created  and  organized 
under  the  laws  of  the  State  of  New  Jersey,  and  is  a  citizen 
and  resident  of  that  state. 

III.  The  complainant  is  a  co-operative  organization  and 
was  incorporated  in  the  year  1900  under  the  Membership 
Corporations  Law  of  the  State  of  New  York,  and  its  mem- 
bers have  been  and  are  the  proprietors  or  representatives  of 
numerous  newspapers,  both  evening  and  morning,  published 
throughout  the  United  States. 

Ever  since  its  said  organization  and  in  accordance  with  the 
powers  granted  by  its  certificate  of  incorporation  and  pursu- 
ant to  its  by-laws  duly  enacted,  it  has  been  and  still  is  en- 
gaged in  gathering  from  sources  all  over  the  world  by  means 
of  its  own  instrumentalities,  by  exchange  with  its  said  mem- 
bers, and  by  other  appropriate  means,  any  and  all  kinds  of 
information,  news  and  intelligence,  telegraphic  or  otherwise, 
for  the  use  and  benefit  of  its  members,  and  distributing  the 
same  among  its  members  for  publication  in  the  newspapers 
owned  or  represented  by  them  under  and  subject  to  the  pro- 
visions of  its  bv-laws. 

IV.  The  complainant  has  its  own  representatives  in  every 
important  capital  and  city  in  llie  world.  It  also  has  reciprocal 
arrangements  with  many  important  news  agencies  in  foreign 
countries  for  the  interchange  of  news.  It  has  about  950 
members,  each  owning  or  representing  a  daily  newspaper  in 
the  United  States.  Each  of  tliese  members,  as  required  by 
the  by-laws,  supplies  to  the  complainant  the  local  news  gath- 
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cred  by  the  newspapers  represented  by  such  member.  All 
news  thus  collected  by  the  complainant  is  promptly  transmit- 
ted by  wire  or  telephone  or  other  appropriate  means  to  its 
members  for  publication  in  their  newspapers. 

The  complainant  is  thus  able  to  assure  to  its  members  the 
prompt  collection  and  transmission  of  news  from  every  point 
on  the  globe  where  any  event  of  importance  may  occur. 

In  addition  to  the  great  cost  of  collecting  the  local  and 
foreign  news  which  the  complainant  thus  obtains  by  inter- 
change with  its  members  and  with  foreign  news  agencies,  the 
direct  expense  of  gathering  the  news  which  it  obtains  through 
its  own  agents  and  of  transmitting  the  news  to  its  members 
is  very  great,  having  amounted  during  the  year  1915  to  more 
than  three  millions  of  dollars. 

The  cost  of  obtaining  and  transmitting  such  news  is  equit- 
ably divided  amongst  the  members  in  accordance  with  the 
provisions  of  the  by-laws. 

V.  The  service  of  the  complainant  is  of  great  financial  and 
business  importance  to  its  members,  for  the  reason  that  it  is 
practically  impossible  for  any  one  of  them  alone  to  establish 
or  maintain  the  machinery  requisite  for  collecting  all  the  news 
of  the  world  or  any  substantial  part  thereof.  Aside  from  the 
administrative  difficulties  of  such  an  effort,  the  financial  cost 
is  so  great  that  no  newspaper  acting  alone  could  sustain  it. 

This  ser\'ice  of  world-wide  collection  of  news,  which  is 
essential  to  the  conduct  of  a  modern  newspaper,  can  be  ob- 
tained only  by  some  such  co-operative  administration  of  the 
work  of  collecting  and  distributing  the  news  and  division  of 
the  expense  or  by  purchase  of  tlie  news  from  one  of  the  exist- 
ing news  agencies  which  are  privately  owned  and  managed 
for  profit. 

Aside  from  the  business  importance  to  its  members  and  the 
newspapers  represented  by  them  of  its  said  service,  the  work 
of  complainant,  conducted  in  the  co-operative  manner  in 
which  it  is  conducted,  is  of  great  public  importance,  in  that 
it  provides  an  assurance  of  accurate  and  impartial  news  serv- 
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ice  to  the  public  of  a  sort  which  a  profit-making  news  agency 
is  not  so  likely  to  provide.  The  newspapers  represented  in 
the  complainant  are  of  all  varieties  and  shades  of  political 
opinion  and  news  policy,  and  the  control  of  the  complainant's 
news-gathering  service  by  co-operation  of  all  these  different 
newspapers  insures  the  absence  of  any  partisan  or  other  dis- 
tortion of  the  news  or  its  coloring  to  represent  the  views  or 
further  the  special  interests  of  any  individual  or  group. 

VI.  The  value  of  the  news  service  thus  furnished  by  the 
complainant  to  its  members  largely  depends  upon  the 
promptness  of  the  service  and  the  accuracy  and  impartiality 
of  the  news  and  also  upon  the  requirement  that  the  news  of 
the  day  shall  be  iransnn'tted  by  the  complainant  to  its  mem- 
bers earlier  than  similar  information  can  be  furnished  to 
other  competing  newspapers  and  at  as  low  a  cost  as  possible, 
and  that  such  news  or  information  collected  by  the  complain- 
ant shall  not  be  furnished  to  other  newspapers  which  are  not 
represented  by  members  of  the  Associated  Press  and  do  not 
contribute  to  the  expense  of  gathering  such  news. 

An  essential  part  of  the  plan  of  operation  of  the  complain- 
ant accordingly  is  that  news  collected  by  it  shall  remain  con- 
fidential and  secret  until  its  publication  has  been  fully  accom- 
plished by  all  of  complainant's  members,  because  otherwise 
competing  newspapers,  which  bear  no  part  of  the  cost,  would 
unfairly  and  inequitably  receive  the  benefit  of  the  service,  and 
such  a  result  would  ultimately  greatly  impair  the  usefulness 
of  the  Association  to  its  members  and  imperil  its  very  exist- 
ence. 

Accordingly  the  by-laws  of  complainant,  to  which  each  of 
its  members  agrees  upon  assuming  membersliip,  provide  that 
news  received  through  complainant's  service  is  received  ex- 
clusively for  the  purpose  of  publication  in  the  specific  news- 
paper, language  and  place  specified  in  the  member's  certificate, 
and  that  the  members  shall  permit  no  other  use  to  be  made  of 
it  whatever;  and  also  tliat  no  member  shall  furnish  or  pennit 
any  one  in  his  employ  or  connected  with  the  newspaper  speci- 
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fied  in  the  said  certificate  to  furnish  any  of  complainant's 
news  in  advance  of  publication  to  any  person  who  is  not  a 
member,  or  to  furnish  even  to  another  member  any  news  re- 
ceived from  complainant  which  the  complainant  itself  is  de- 
barred from  furnishing  to  such  member:  or  to  conduct  his 
business  in  such  a  manner  that  the  news  furnished  by  the 
complainant  may  be  communicated  to  any  person,  firm,  cor- 
poration or  association  not  entitled  to  receive  the  same;  or  to 
iurnish,  or  permit  any  one  else  to  furnish,  to  any  one  outside 
me  membership  of  the  complainant  any  of  the  news  which  he 
is  required  by  the  by-laws  to  supply  to  the  complainant. 

VII.  There  exists  in  the  United  States  other  news  agencies 
which  are  o])erated  for  profit  and  to  a  greater  or  less  extent 
rompete  with  the  complainant  and  are  constantly  endeavoring 
to  induce  the  members  of  the  complainant  to  withdraw  from 
membership  and  purchase  the  service  of  such  competing  news 
agencies. 

There  are  also  in  the  United  States  many  newspapers  which 
are  not  represented  by  membership  in  the  complainant,  but 
purchase  their  news  service  from  such  competing  news  agen- 
cies, and  such  newspapers  are  in  competition  with  the  news- 
papers owned  or  represented  by  the  members  of  the  Asso- 
ciated Press. 

It  is  of  great  importance  to  the  complainant  and  its  mem- 
bers that  it  shall  have  as  large  and  widely  distributed  a  mem- 
bership as  possible  because,  under  its  by-laws,  it  is  entitled  to 
receive  the  local  news  gathered  by  such  members  and  also 
because  the  cost  of  maintaining  its  service  is  distributed 
among  all  its  members :  any  practice,  therefore,  which  impairs 
the  efficiency  or  exclusiveness  or  economy,  compared  with 
other  news  agencies  or  newspapers,  of  its  service  has  a  direct 
tendency  to  injure  or  destroy  its  usefulness  to  its  members 
and  must  inevitably  result  in  the  loss  of  members  and  direct 
damage  to  the  complainant  and  its  remaining  members. 

VIII.  The  defendant  was  organized  in  the  year  1909,  un- 
der an  Act  of  the  State  of  New  Jersey  entitled  "An  Act  con- 


1804  TRADE-MARKS    AND   UNFAIR    COMPETITION. 

cerning  corporations,  Revision  of  1896,"  and  in  1913  it  was 
merged  and  consolidated  with  another  New  Jersey  corpora- 
tion known  as  the  National  News  Association,  and  as  such 
consolidated  corporation,  retaining  its  own  original  name,  it 
has  ever  since  continued  to  carry  on  its  business. 

This  business  chiefly  consists  of  the  gathering  and  selling 
of  news  to  its  customers  and  clients,  which  consist  of  news- 
papers throughout  the  United  States,  under  contract  by  which 
such  newspapers  undertake  to  pay  at  stated  times  the  amounts 
therein  specified  for  the  said  service. 

IX.  Ever  since  the  organization  of  the  defendant  it  has 
constantly  and  continuously  engaged  in  the  practice  of  obtain- 
ing unlawfully,  and  in  some  cases  corruptly,  and  without  any 
substantial  expense  to  itself,  the  news  which  the  Associated 
Press  has  gathered  at  very  large  expense  for  the  use  of  its 
members  and  appropriating  the  said  news,  and  in  return  for 
the  payments  above  mentioned,  selling  and  transmitting  such 
news  to  its  own  clients  as  if  the  same  had  been  gathered  by 
its  own  independent  efforts  and  at  great  expense  and  from  its 
own  original  sources  of  information,  and  in  frequent  cases 
the  clients  of  the  defendant  have  thus  been  able  to  publish 
such  news  simultaneously  with  or  prior  to  its  publication  by 
the  members  of  the  complainant 

This  practice  the  defendant  has  pursued  and  is  still  pur- 
suing by  numerous  methods,  including  the  following : 

(a)  It  has  arranged  with  telegraph  editors  and  other  em- 
ployes of  newspapers  owned  or  represented  by  members  of 
complainant,  by  which  for  consideration  reg^ilarly  paid  they 
have  communicated  to  it  news  received  by  them  from  com- 
plainant as  soon  as  the  same  was  received  and  before  its  publi- 
cation by  complainant's  members. 

(b)  It  has  made  improper  and  unconscionable  use  of  the 
memberships  held  in  the  complainant  by  representatives  of 
the  New  York  American,  the  San  Francisco  Examiner  and 
the  Los  Angeles  Examiner,  and  has  unlawfully  and  wrong- 
fully induced  these  members  of  the  complainant  to  violate  the 
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by-laws  of  the  complainant  and  the  agreement  created  there- 
by, by  which  their  membership  in  the  complainant  is  con- 
trolled, and  to  disregard  the  secret  and  confidential  character 
of  the  news  transmitted  to  them  by  the  complainant,  in  that 
they  permit  representatives  of  the  defendant  to  copy  news 
immediately  upon  its  receipt  from  the  complainant  and  to  sell 
and  transmit  the  same  to  defendant's  clients  and  customers 
prior  to  its  publication  by  complainant's  members. 

(c)  It  has  copied  the  news  furnished  by  complainant  to  its 
members  from  early  bulletins  and  early  editions  of  news- 
papers published  by  complainant's  members  and  sold  and 
transmitted  the  same  systematically  to  its  customers  and 
clients  throughout  the  United  States,  and  so,  by  availing  itself 
of  the  difference  in  time  between  the  more  easterly  cities  and 
those  further  west,  and  the  uncertainties  and  irregularities  in 
telegraphic  transmission,  it  has,  as  a  common  and  continuous 
practice,  been  able  to  supply  its  clients  with  the  said  news 
in  many  cases  simultaneously  with  or  prior  to  its  publication 
by  complainant's  members. 

X.  As  complainant  is  informed  and  believes,  the  above 
practices  have  occurred  especially  in  the  cities  of  New  York, 
Detroit,  San  Francisco,  Los  Angeles  and  Cleveland,  which 
have  been  used  especially  as  points  for  tapping  and  pirating 
complainant's  news  and  distributing  it  to  defendant's  clients 
and  customers  throughout  the  country. 

XL  Ever  since  the  organization  of  defendant,  the  said 
news,  belonging  as  aforesaid  to  the  complainant,  and  obtained 
by  the  defendant  by  the  said  methods,  has  been  systematically, 
constantly  and  continuously,  and  still  is  unlawfully  appropri- 
ated by  the  defendant  and  sold  and  transmitted  to  its  said 
customers  and  clients  as  its  own  and  under  the  pretense  and 
false  representation  that  it  was  obtained  by  the  defendant 
from  its  own  original  and  independent  sources;  and  for  this 
said  news  the  defendant  has  collected  compensation  from  its 
said  clients  and  costomers  as  aforesaid. 
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XII.  The  aforesaid  practices  have  been  particularly  flagrant 
and  injurious  to  the  complainant  during  the  latter  part  of  tht- 
past  year,  owing  to  the  fact  that  a  large  amount  of  news  re- 
lating to  the  European  war  of  the  greatest  importance  and 
of  intense  interest  to  the  newspaper  reading  public  has  been 
unavailable  to  the  defendant  through  its  former  channels.  In 
the  months  of  October  and  November.  1916,  the  British, 
French,  Canadian,  Portuguese  and  Japanese  Governments 
have  each,  one  after  another,  prohibited  the  defendant  from 
securing  any  news  in  their  several  countries  and  from  using 
any  of  the  cable  or  telegraph  lines  running  therefrom. 

To  meet  these  prohibitions,  the  defendant  has  extended  and 
enlarged  its  application  of  the  above-mentioned  methods  and 
has  thereby  taken  and  appropriated  the  news  obtained  from 
the  countries  by  the  complainant,  and  sold  it  as  aforesaid 
under  the  pretense  and  false  representation  of  having  col- 
lected it  and  received  it  by  cable  from  the  country  of  its 
origin. 

In  doing  this  defendant  has  systematically  pirated  and  is 
still  systematically  pirating  news  collected  by  the  complainant 
from  all  over  the  world  through  its  own  representatives  and 
also  through  exchange  with  foreign  news  agencies  and  with 
its  own  members  as  hereinbefore  alleged. 

XIII.  Competition  has  to  some  extent  existed  between  the 
complainant  and  the  defendant,  in  respect  to  speed  in  the 
collection  of  news,  promptness  in  its  distribution,  secrecy  prior 
to  its  publication  and  cheapness  of  the  service. 

Furthermore,  defendant's  clients  or  customers,  while  in- 
cluding some  newspapers,  representatives  of  which  are  mem- 
bers of  complainant,  are  chiefly  newspapers  which  are  not 
represented  in  complainant's  said  membership,  and  therefore 
any  appropriation  and  distribution  by  the  defendant  of  news 
collected  by  the  complainant  not  only  reduces  the  value  of  the 
complainant  to  its  own  members  and  endangers  its  existence, 
but  it  enables  the  defendant  to  obtain  fees  from  its  clients 
without  cost  or  legitimate  effort,  and  such  clients  to  obtain 
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complainant's  services  without  contributing  to  the  expense  or 
cost  thereof. 

XIV.  By  the  aforesaid  acts  of  the  defendant,  the  complain- 
ant and  its  members  have  been,  and  are  being,  greatly  in- 
jured. They  have  been,  and  are  being,  deprived  of  the  just 
benefits  of  their  labors  and  expenditure;  and  the  complainant 
has  been  further  prejudiced  by  dissatisfaction  among  its  mem- 
bers due  to  the  fact  that  the  defendant,  through  a  profit- 
making  corporation,  has  thus  been  able  to  provide  news  at 
less  cost  than  the  complainant,  which  is  a  purely  co-operative 
non-profit-making  corporation. 

XV.  Complainant  is  advised  and  believes  that  defendant 
intends  to  continue  the  aforesaid  practices  and  will  do  so 
unless  restrained. 

Such  future  continuance  will  increasingly  cause  the  afore- 
said irreparable  damage  to  complainant,  in  a  degree  especially 
injurious  owing  to  the  existing  world  crisis.  Day  by  day, 
and  indeed  minute  by  minute,  events  are  occurring  and  will 
continue  to  occur  of  profound  public  importance  and  of  the 
greatest  news  value.  Unless  restrained,  the  defendant  will 
continue  to  pirate  the  news  of  these  events  by  the  aforesaid 
means,  and  so  deprive  the  complainant  and  its  members  and 
the  newspapers  represented  by  them  of  their  labor  and  ex- 
penditures as  aforesaid. 

XVL  Complainant  is  without  adequate  or  substantial  relief 
in  the  premises,  except  by  the  interposition  of  this  Honorable 
Court  by  its  order  of  injunction,  enjoining  and  restraininj^ 
defendant,  and  all  of  its  officers,  agents  and  employes,  front 
committing  or  aiding  in,  advising  or  encouraging  the  com- 
mission of  any  of  the  acts  hereinbefore  complained  of. 

Wherefore,  complainant  prays : 

(1)  That  the  defendant  answer  the  several  matters  and 
things  hereinbefore  set  forth  as  fully  and  particularly  as  if 
the  same  were  herein  again  repeated  and  it  were  particularly 
interrogated  in  respect  thereto,  and 
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(2)  That  a  writ  of  injunction  may  be  issued  out  of  and 
under  the  seal  of  this  court  to  be  directed  to  the  defendant 
and  its  officers,  agents,  servants,  employes,  assigns,  successor 
and  successors,  and  all  others  acting  for  it  or  any  or  either 
of  them,  and  all  persons  aiding  or  abetting  them  or  any  of 
them,  and  all  persons  whomsoever,  to  restrain  them  per- 
petually from  and  after  the  time  when  they  severally  have 
knowledge  of  the  existence  of  the  said  writ: 

(a)  From  inducing  or  procuring  any  telegrapli  editors  or 
other  employes  or  agents  of  any  of  the  complainant's  nfembers 
or  of  any  newspaper  or  newspapers  owned  or  represented  by 
them  or  any  of  them,  or  any  such  members  or  newspapers, 
to  communicate  to  defendant  or  to  permit  defendant  to  take 
or  appropriate,  for  consideration  or  otherwise,  any  news  re- 
ceived from  complainant,  and  from  purchasing,  receiving,  sell- 
ing, transmitting  or  using  any  such  news. 

(&)  From  purchasing,  obtaining  or  receiving,  or  causing 
to  be  purchased,  obtained  or  received  for  it  by  any  one,  di- 
rectly or  indirectly,  any  of  the  news  furnished  by  the  com- 
plainant to  its  members  and  from  selling,  transmitting,  dis- 
tributing or  using  the  said  news. 

(c)  From  copying,  receiving,  selling,  transmitting,  using 
or  causing  to  be  copied,  received,  sold,  transmitted  or  used, 
the  news  furnished  by  complainant,  from  bulletins  issued  by 
the  complainant  or  any  of  its  members  or  from  editions  of 
newspapers  published  by  any  of  complainant's  members. 

(d)  From  inducing  or  procuring,  directly  or  indirectly, 
any  of  complainant's  members,  or  any  of  the  newspapers 
represented  by  them,  to  violate  the  agreements  fixed  by  the 
charter  and  by-laws  of  the  complainant,  by  which  their  mem- 
bership and  representation  are  controlled. 

{e)  From  competing  with  complainant  or  aiding  or  abet- 
ting the  defendant's  clients  and  customers  in  competing  with 
complainant's  members,  by  the  unfair  or  corrupt  methods 
hereinefore  alleged  or  by  any  other  unfair  or  corrupt  methods 
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(3)  That  a  temporary  injunction  may  issue  to  the  same 
effect  pending  the  final  determination  of  the  issues  herein. 

(4)  That  the  complainant  may  have  such  other  and  fur- 
ther relief  in  the  premises  as  the  nature  of  the  case  may 
require. 

(5)  That  a  writ  or  writs  of  subpoena  directed  to  the  de- 
fendant may  issue,  commanding  the  defendant  at  a  certain 
day  and  under  a  certain  penalty  to  be  therein  provided,  per- 
sonally to  be  and  appear  before  this  Honorable  Court,  and 
then  and  there  full,  true  and  direct  answer  make  to  this  bill 
of  complaint  (but  not  under  oath,  answer  under  oath  being 
hereby  waived)  ;  and  further  stand  to,  perform  and  abide  by 
such  further  orders,  directions  and  decrees  herein  as  your 
Honors  shall  deem  fit. 

And  complainant  will  ever  pray. 

By  Stetson,  Jennings  &  Russell, 
Frederic  B.  Jennings,  Its  Solicitors. 

W.  T.  Denison, 

Counsel. 
[Verification.] 

(a)  Taken  from  International  News  Service  Co.  v.  Associated 
Press,  248  U.  S.  215.  63  L.  Ed.  — . 


Ho,  1174. 

Restraining  Order  in  Unfair  Competition  Case.(l) 

[Caption.] 

This  cause  having  come  on  to  be  heard,  and  after  hearing 
counsel  for  both  parties,  and  it  being  established  to  my  satis- 
faction : 

(1)  That  the  complainant  is  a  co-operative  organization 
engaged  in  gathering  from  sources  all  over  the  world  and 
distributing  to  its  members  and  to  newspapers  represented  by 
them  all  kinds  of  information,  news  and  intelligence,  tele- 
graphic and  otherwise,  for  publication  in  the  said  newspapers ; 
that  the  defendant  is  a  corporation  engaged  in  a  similar  busi- 
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ness  for  its  own  profit  and  not  as  a  co-operative  organization; 
that  the  value  of  the  service  to  each  of  the  parties  hereto  to 
its  members  or  customers  largely  depends  upon  the  require- 
ment that  news  which  it  collects  shall  be  transmitted  to  its 
members  and  their  newspapers  earlier  than  similar  informa- 
tion can  be  furnished  to  other  competing  newspapers,  and  that 
such  news  shall  not  be  furnished  to  other  newspapers  than 
those  of  its  members  or  customers,  as  the  case  may  be,  who 
co-operate  in  the  expense  of  its  work:  that  an  essential  part 
of  the  operation  of  the  complainant  and  also  of  the  defendant 
is  that  news  collected  by  them  shall  remain  confidential  and 
not  be  sold  or  published  by  any  rival  news  agency  until  a 
reasonable  opportunity  shall  be  afforded  for  publication  by  all 
of  their  respective  members  or  customers. 

(2)  That  the  by-laws  of  the  complainant  to  which  each  of 
its  members  agrees  upon  assuming  membership  provide  that 
news  received  through  complainant's  service  shall  be  pub- 
lished exclusively  in  the  newspapers,  language  and  place  speci- 
fied in  the  certificate  of  membership;  that  members  shall  per- 
mit no  other  use  to  be  made  of  it  whatever :  that  no  member 
shall  furnish  or  permit  any  of  its  employes  or  any  one  con- 
nected with  its  newspaper  to  furnish  any  of  said  news  in 
advance  of  publication  to  any  other  person,  or  to  furnish  even 
to  another  member  any  of  such  news  which  the  complainant 
itself  is  debarred  from  furnishing  to  such  member,  or  to  con- 
duct its  business  in  such  a  manner  that  any  of  such  news  may 
be  communicated  to  any  one  else  not  entitled  to  receive  it,  or 
to  furnish  or  permit  any  one  else  to  furnish  any  one  outside 
the  membership  of  the  complainant  any  of  the  news  which 
the  respective  meml>er  is  required  by  the  by-laws  to  supply  to 
complainant,  which  includes  the  local  news  of  his  district. 

That  the  defendant  furnishes  the.  news  and  information 
collected  by  it  to  its  customers  under  an  express  understand- 
ing and  agreement  with  such  customers  that  the  same  will  not 
be  furnished  or  communicated  by  them  to  any  other  person 
or  persons  and  that  it  will  remain  confidential  and  secret  until 
it  has  been  regularly  published  by  them  in  their  newspapers. 
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(3)  That  the  annual  cost  to  the  complainant  of  its  news 
gatherings  and  distribution  to  its  800  members  is  very  great, 
being  in  the  year  1915  about  $3,500,000,  all  of  which  cost 
was  assessed  among  the  members  on  a  co-operative  basis  as 
provided  by  the  by-laws;  and  that  the  annual  cost  to  the  de- 
fendant of  its  news  gathering  and  distribution  to  its  450 
customers  is  very  great,  amounting  to  upwards  of  $2,000,000. 

(4)  That  defendant  has  engaged  in  obtaining  and  selling 
to  its  clients  for  publication  by  them  complainant's  despatches 
before  their  publication,  and  has  employed  and  paid  one  B.  E. 
Gushing,  the  telegraph  editor  of  the  Cleveland  News,  a  paper 
holding  a  certificate  of  membership  from  the  Associated 
Press,  to  furnish  it,  for  sale  to  its  clients  and  publication  by 
them,  not  only  with  the  local  news  of  the  Cleveland  district, 
but  also  with  a  substantial  amount  of  other  and  particularly 
of  foreign  news  which  had  come  to  the  said  Qeveland  News 
from  the  Associated  Press  and  over  its  wire:  and  that  such 
service  by  the  said  B.  E.  Cushing  was  in*  violation  of  his 
obligations  as  an  employe  of  the  said  Cleveland  News  and  of 
its  obligations  as  a  member  of  the  Associated  Press. 

(5)  That  defendant  has  repeatedly  taken  news  furnished 
by  the  complainant  to  its  members  representing  the  New 
York  American  by  causing  the  despatches  to  be  taken  on  its 
behalf  after  being  received  over  the  Morkrum  receiving  ma- 
chine before  publication  thereof. 

(6)  That  defendant  has  taken  and  sold  to  its  clients  for 
publication  by  them  complainant's  news,  taken  either  from 
bulletin  boards  or  early  editions  of  newspapers  published  by 
complainant's  members,  either  transcribing  them  bodily  or  re- 
writing them,  but  in  either  case  without  original  investiga- 
tion by  its  own  agencies  and  without  expense ;  and  thereby  it 
has  enabled  its  own  subscribers  to  publish  the  said  news  des- 
patches in  competition  with  complainant's  members. 

(7)  That  complainant  has  not  authorized  any  of  the  afore- 
said practices  and  such  instances,  if  any,  as  may  have  occurred 
have  been  contrary  to  its  rules. 


1812  TRADE-MARKS    AND    UNFAIR    COMPETITION. 

(8)  That  the  complainant's  rules  and  the  practices  author- 
ized by  its  officers  have  been  to  use  defendant's  .published 
despatches  only  as  rumors  and  to  cause  them,  if  important,  to 
be  investigated  at  the  points  of  origin  by  complainant's  own 
representatives  and  at  its  own  expense,  and  then  to  distribute 
to  its  members  such  reports  as  its  own  investigations  shall 
have  justified. 

(9)  That  in  ihe  particulars  aforesaid  defendant  has  acted 
unfairly  in  competition  with  the  complainant. 

(10)  That  in  the  particulars  aforesaid,  and  each  of  them, 
the  defendant  has  greatly  injured  and  is  injuring  the  com- 
plainant and  its  members,  and  has  been,  and  is,  depriving 
them  of  the  just  benefits  of  their  labors  and  expenditures,  and 
has  been  and  is  causing  them  irreparable  damage,  for  which 
they  are  without  adequate  or  substantial  relief  except  by  the 
interposition  of  this  court  by  its  order  of  restraint  and  in- 
junction. 

Now,  therefore,  upon  motion  of  Stetson,  Jennings  &  Rus- 
sell, solicitors  for  complainant,  it  is 

Ordered,  that  from  and  after  the  filing  by  the  complainant 
of  a  proper  undertaking  to  be  approved  by  the  court  in  the 
sum  of  one  thousand  dollars,  and  from  and  after  the  time 
when  the  said  persons  shall  severally  have  knowledge  of  this 
restraining  order,  and  until  the  final  hearing  and  determina- 
tion hereof  or  the  further  order  of  this  court,  the  defendant, 
its  officers,  agents,  servants,  employes,  assigns,  successor  and 
successors,  and  each  of  them,  and  all  other  persons  acting  for 
them,  or  any  or  either  of  them,  and  all  persons  aiding  or 
abetting  them  or .  any  of  them,  and  all  persons  whosoever, 
though  not  named  herein,  be  and  hereby  are  enjoined  and 
restrained, 

(a)  From  inducing,  procuring  or  permitting  any  telegraph 
editors  or  other  employes  or  agents  of  the  complainant  or  any 
of  its  members  or  of  any  newspaper  or  newspapers  owned  or 
represented  by  them  or  any  of  them,  or  any  such  members, 
to  communicate  to  defendant  or  to  permit  defendant  to  take 
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or  appropriate,  for  consideration  or  otherwise,  any  news  re- 
ceived from  or  gathered  for  complainant,  and  from  purchas- 
ing, receiving,  selling,  transmitting  or  using  any  news  so 
obtained. 

(6)  From  inducing  or  procuring,  directly  or  indirectly, 
any  of  complainant's  members  or  any  of  the  newspapers 
represented  by  them,  to  violate  any  of  the  agreements  fixed 
by  the  charter  and  by-laws  of  the  complainant. 

And  it  is  further  ordered,  that  the  motion  of  complainant 
for  a  preliminary  injunction  against  the  copying,  receiving, 
selling,  transmitting,  using  or  causing  to  be  copied,  received, 
sold,  transmitted  or  used  any  of  the  news  furnished  by  conii- 
plainant  from  bulletins  and  editions  of  newspapers  published 
by  any  of  complainant's  members,  be,  and  it  hereby  is,  de- 
nied, for  the  reason  that,  although  the  court  is  satisfied,  both 
on  the  facts  and  the  law  that  the  said  practice  is  unlawful  and 
inequitable,  and  that  complainant  is  entitled  to  the  injunction, 
upon  condition  that  it  submit  to  a  similar  injunction  in  favor 
of  the  defendant,  which  it  has  offered  to  do,  the  legal  ques- 
tion is  one  of  first  impression  and  should  remain  for  decision 
by  the  Circuit  Court  of  Appeals  before  an  injunction  should 
be  granted. 

And  it  is  further  ordered,  that  the  said  denial  of  temporary 
injunction  in  the  aforesaid  particular  is  conditional  upon  the 
co-operation  of  the  defendant  and  its  counsel  with  any  motion 
made  by  the  complainant  to  advance  the  hearing  of  any  ap- 
peal it  may  take  to  the  Circuit  Court  of  Appeals,  and  their 
co-operation  in  obtaining' a  speedy  disposition  of  such  appeal; 
and,  in  the  event  of  a  failure  of  the  defendant  or  its  counsel 
to  perform  these  conditions,  the  complainant  may  renew  its 
application  for  such  preliminary  injunction. 

Dated  April  13,  1917.  Augustus  N.  Hand, 

Enter.  U.  S.  Judge. 

(1)  See  preceding  form  for  origin. 
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Ho.  1175. 

Amended  Bill  of  Complaint — ^Unfair  Competition  in  the  Use 

of  a  Similar  Mark.(l) 

[Caption.] 

1.  Respectfully  presents  your  petitioner.  Goldsmith  Silver 
Company,  a  corporation  duly  organized  and  existing  by  law 
under  the  laws  of  the  commonwealth  of  Massachusetts,  and 
located  and  having  its  place  of  business  at  Boston,  in  the 
county  of  Suffolk  and  commonwealth  of  Massachusetts;  that 
it  is  engaged  in  the  manufacture  and  sale  of  cigars,  and  espe- 
cially in  the  manufacture  and  sale  of  a  certain  cigar  known 
imder  the  name  of  "108." 

2.  That  the  respondent,  Llewellyn  W.  Savage,  a  resident 
and  a  citizen  of  Bangor,  in  the  county  of  Penobscot,  within 
said  district  (of  Maine),  is  a  jobber  and  wholesaler  of  cigars 
and  tobacco,  having  a  place  of  business  in  said  Bangor,  and 
is  engaged  in  the  sale  of  a  certain  cigar  known  under  the 
name  of  "208." 

3.  That  about  the  year  1886  a  certain  corporation  con- 
trolled by  the  present  officers  of  the  Goldsmith  Silver  Com- 
pany was  organized  imder  the  laws  of  the  commonwealth  of 
Massachusetts  under  the  name  of  the  "Massachusetts  Co- 
operative Cigar  Company,"  and  that  under  said  name  it  did 
manufacture  and  sell  a  certain  cigar  known  as  "108,"  which 
mark  was  used  by  it  for  the  purpose  of  identifying  its  cigars 
as  made  by  it  and  to  identify  the  manufacturer  thereof,  and 
that  the  said  "Massachusetts  Co-operative  Cigar  Company" 
was  a  priority  user  of  the  trade-mark  "108"  in  connection 
with  the  sale  and  manufacturing  of  cigars,  and  therefore 
acquired  both  by  common  law  and  by  statute  an  exclusive 
right  to  the  use  of  the  number  "108"  to  be  used  in  connection 
with  the  sale  and  manufacturing  of  cigars  as  a  trade-mark. 

4.  That  in  1895  the  "Massachusetts  Co-operative  Cigar 
Company"  conveyed  to  a  co-partnership  under  the  name  of 
the  Goldsmith  Silver  and  Company  its  interest  and  all  its 
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copyrights  and  trade-marks,  and  by  virtue  of  said  conveyance 
Goldsmith  Silver  and  Company  obtained  the  exclusive  right 
to  the  use  of  the  symbol  "108"  in  connection  with  the  sale 
and  manufacture  of  cigars,  and  that  by  assignment  from 
Goldsmith  Silver  and  Company  your  petitioner  in  the  year 
1912  obtained  all  the  rights  and  privileges  to  the  use  of  the 
symbol  *'108"  enjoyed  by  the  "Massachusetts  Co-operative 
Cigar  Company"  and  Goldsmith  Silver  and  Company.  That 
at  all  times  the  "Massachusetts  Co-operative  Cigar  Company" 
and  its  various  assignees  of  its  copyrights  and  trade-marks 
have  continued  to  use  and  to  exercise  the  right  to  use  the 
symbol  "108"  in  the  manufacture  and  sale  of  cigars,  and  that 
your  petitioner  now  manufactures  and  sells  a  cigar  known 
as  the  "108." 

5.  That  the  various  owners  and  holders  of  the  right  to  the 
use  of  the  symbol  "108,"  as  mentioned,  have  spent  large  sums 
of  money  in  advertising  and  placing  their  product  upon  the 
market  under  the  name  of  "108,"  and  have  built  up  an  ex- 
tensive business  in  the  manufacture  and  sale  of  cigars  imder 
the  name  "108"  and  are  selling  said  cigars  wholesale  through- 
out the  New  England  States  and  the  other  states  of  tlie  union. 

6.  That  tlie  word  and  syml)ol  *M08"  designating  the  num- 
ber of  the  building  in  which  the  "Massachusetts  Co-operative 
Cigar  Company'*  had  its  first  place  of  business,  was  and  is 
used  by  the  plaintiff  and  its  predecessors  in  the  use  of  said 
trade-mark  for  the  purpose  of  identifying  the  cigar  manu- 
factured by  it  and  for  the  protection  of  its  trade  and  its  rights 
and  for  the  information  of  dealers,  consumers  and  the  public, 
and  that  it  has  used  said  mark  continuously  from  the  date  it 
was  first  adopted  in  1886  until  the  present  day  in  connection 
with  cigars  manufactured  by  the  plaintiff  and  its  predecessors 
in  the  ownership  of  said  word  symbol  "108." 

7.  That  the  said  word  symbol  "108"  has  been  applied  to 
boxes  in  which  said  cigars  have  been  packed  for  the  market 
and  sold  to  retail  dealers,  and  were  also  printed  and  stamped 
or  branded  upon  the  outer  surface  of  the  cigar  itself  for  the 
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purpose  of  identifying  it  as  a  cigar  manufactured  by  the 
plaintiff  and  the  prior  owners  of  said  trade-mark. 

8.  That  on  the  27th  day  of  July,  1886,  the  said  "Massa- 
chusetts Co-operative  Cigar  Company,"  the  original  owners 
of  said  trade-mark  "108,"  did  register  and  give  notice  by 
recording  with  the  United  States  Tobacco  Journal  Trade  and 
Registration  Bureau  notice  of  the  adoption  of  said  trade-mark 
"108"  as  a  trade-mark  for  cigars  and  claiming  the  exclusive 
right  to  the  use  thereof. 

9.  That  for  many  years  past  the  plaintiff  and  its  predeces- 
sors in  the  ownership  of  said  trade-mark  have  packed  their 
cigars  sold  with  the  trade-mark  "108"  in  boxes  having  dis- 
tinctive peculiarities  of  labeling,  color  and  general  appear- 
ance; and  the  plaintiff  files  herewith  a  box  of  cigars,  as  now 
and  for  many  years  last  past  put  up  and  distinctively  pre- 
pared for  market  to  sell,  said  box  being  marked  "Plaintiff's 
Exhibit  A." 

10.  That  in  consequence  of  the  years  of  use  of  the  trade- 
mark word  symbol  "108,"  as  aforementioned,  the  plaintiff's 
cigars  have. become  known  to  dealers  and  to  the  consuming 
public  as  "108"  cigars,  are  so  spoken  of  by  dealers  and  the 
public  universally  and  familiarly;  and  the  plaintiff  alleges 
that  at  the  present  time  when  the  name  "108"  is  used  by  the 
trade  and  by  the  public  in  connection  with  or  in  relation  to 
or  as  the  name  of  a  cigar,  the  cigar  made  by  the  plaintiff  as 
aforementioned  is  meant,  and  no  other. 

11."  That  prior  to  the  adoption  and  use  by  the  plaintiff  and 
its  predecessors  in  the  ownership  of  said  trade-mark  of  the 
trade-mark  "108"  for  cigars,  as  above  set  forth,  the  said  word 
has  not  previously  been  used  as  a  trade-mark  for  cigars  by 
any  person  whatsoever. 

12.  That,  since  the  adoption  of  the  trade-mark  "108"  as  a 
trade-mark  for  cigars,  as  above  set  forth,  the  plaintiff  and  its 
predecessors  in  the  ownership  of  said  trade-mark  have  ex- 
tensively and  at  great  expense  advertised  said  cigars  under 
said  name  and  continuously  from  the  inception  of  the  manu- 
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facture  of  said  cigars  as  above  set  forth  to  the  present  time : 
said  cigars,  under  said  name  and  trade-mark,  have  been  manu- 
factured, put  upon  the  market  and  sold  in  large,  quantities 
under  said  name  and  trade-mark,  labeled  and  stamped  as 
above  set  forth,  and  that  the  said  cigars  have  been  from  the 
inception  of  the  business  of  high  quality,  which  quality  has 
been  uniformly  and  continuously  maintained,  and  in  conse- 
quence of  this  fact  the  said  cigars  have  become  widely  and 
favorably  known  to  ultimate  purchasers  and  to  the  trade  of 
said  cigars,  and  said  cigars  so  made  and  branded  liave  ob- 
tained a  valuable  reputation  of  cigars  of  good  and  uniform 
quality,  which  representation  is  of  great  value  to  your  peti- 
tioner, and  the  trade  in  said  cigars  has  become  large,  increas- 
ing and  profitable  and  the  demand  of  same  very  steady  and 
uniform  throughout  the  New  England  States  and  in  other 
states  of  the  union. 

13.  That  the  said  Llewellyn  W.  Savage,  defendant  herein, 
has  for  many  years  been  connected  with  the  cigar  business, 
and  as  such  well  knowing  the  facts  within  before  set  forth; 
and  that  well  knowing  these  facts,  prior  to  the  bringing  of 
this  bill,  upon  divers  times  and  in  divers  places  during  the 
year  1912  and  up  to  the  date  of  the  bringing  of  this  bill,  and 
particularly  in  the  city  of  Bangor,  in  the  state  of  Maine,  as 
aforesaid,  the  said  defendant  fraudulently  in  disregard  of 
the  rights  of  this  plaintiff  placed  upon  the  market  and  offered 
for  sale,  both  at  wholesale  and  retail,  and  is  now  offering  to 
sell  and  is  selling  to  the  public  at  wholesale  and  retail  *  in 
Bangor,  Maine,  and  elsewhere  in  the  New  England  States 
and  in  other  states  of  the  union,  spurious  and  inferior  cigars 
similar  in  style,  size  and  appearance  to  the  **108"  cigar  manu- 
factured by  the  plaintiff,  and  packed  similarly  to  the  "108" 
cigar  manufactured  by  the  plaintiff,  and  the  said  cigars  so 
made  and  sold  by  the  defendant  bearing  the  mark  "208"  both 
upon  the  labels  of  the  boxes  and  the  packing  of  the  cigar 
boxes  and  the  cigar  so  offered  for  sale  and  sold  by  the  de- 
fendant and  the  symbol  "208,"  so  closely  resembles  the  pack- 
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ing  and  symbol  of  the  goods  of  the  plaintiff's  cigars,  that 
purchasers  desirous  of  and  intending  to  purchase  the  cigars 
made  by  plaintiff  are  liable  to  be  deceived  and  misled,  and  are 
in  fact  deceived  and  misled  into  the  belief  that  the  cigars  are 
made  by  the  plaintiff,  all  of  which  acts  and  pretenses  are  done 
with  the  intention  to  deceive  and  mislead  the  public  and  to 
sell  the  cigars  of  the  defendant  as  and  for  the  cigars  manu- 
factured by  the  plaintiff,  and  the  box  of  said  defendant's 
cigars  complained  of  is  filed  herewith  and  marked  "Plaintiff's 
Exhibit  B." 

14.  That  the  cigars  so  sold  by  the  defendant  are  greatly 
inferior  in  quality  to  the  cigars  manufactured  and  sold  by  the 
plaintiff,  as  above  set  forth;  that  in  consequence  of  this  in- 
feriority the  reputation  of  the  genuine  and  original  "108" 
cigars  made  and  sold  by  the  plaintiff  suffers  greatly  and  the 
good  will  of  plaintiff's  business  is  greatly  damaged. 

15.  That  the  said  cigars  manufactured  and  sold  as  afore- 
said by  the  defendant  are  sold  at  a  much  lower  price  than 
the  cigars  made  by  the  plaintiff  and  at  a  much  lower  price 
than  the  plaintiff  could  afford  to  sell  cigars  made  by  the 
plaintiff,  and  that  in  consequence  of  this  lower  price  at  which 
defendant's  cigars  are  sold  to  the  trade,  certain  dealers  are 
induced  to  purchase  said  cigars  and  to  palm  off  said  cigars 
upon  the  customers  and  to  substitute  the  said  cigars  when 
consuming  purchasers  ask  for  "108"  cigars,  meaning  thereby 
the  well  and  favorably  known  cigars  made  by  the  plaintiff; 
that  in  consequence  of  the  defendant's  offering  for  sale  and 
selling  his  cigars  as  herein  set  forth,  the  public  is  liable  to  be 
deceived  and  is  deceived,  as  aforesaid,  and  the  defendant 
wrongfully  and  unlawfully  diverts  and  injures  the  plaintiff's 
business  and  is  fraudulently  selling  his  goods  as  and  for  the 
plaintiff's  and  upon  the  reputation  acquired  for  the  said  "108" 
cigars  and  upon  the  advertising  therefor  done  by  the  plaintiff 
at  great  expense,  and  thereby  the  plaintiff  is  deprived  of  large 
sales,  gains  and  profits,  and  that  if  the  defendant  is  not  com- 
pelled to  desist  from  the  tortious  use  of  the  word  symbol 
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"208"  in  connection  with  cigars,  the  significance  of  said  trade- 
mark and  name  "108"  as  identified  and  connected  with  cigars 
of  high  quality  and  the  cigars  of  said  plaintiff  will  be  de- 
stroyed to  the  great  and  irreparable  injury  and  damage  of 
the  plaintiff. 

Wherefore  the  plaintiff  prays : 

That  the  defendant  and  his  agents,  attorneys  and  servants, 
and  all  other  persons,  may  be  enjoined  perpetually  by  writs 
of  injunction  to  be  issued  by  this  honorable  court  from  pack- 
ing, selling  or  offering  for  sale  any  cigars  of  which  the  pack- 
age bears  the  trade-mark  "208,"  or  any  word,  number  or 
mark  so  nearly  resembling  the  said  s)rmbol  as  to  be  likely  to 
be  mistaken  therefor,  or  likely  to  cause  the  said  cigars  to 
become  known  in  the  market  as  "108"  cigars,  unless  said 
cigars  are  made  by  the  plaintiff;  or  from  packing,  selling  or 
offering  for  sale  any  cigars  packed  or  marked  in  the 
manner  shown  in  "Plaintiff's  Exhibit  B,"  or  in  any  such 
near  resemblance  thereto  as  will  be  likely  to  cause  the  cigars 
so  packed  or  marked  to  be  mistaken  as  cigars  made  by  the 
plaintiff  and  packed,  marked  and  branded  as  shown  by  the 
"Plaintiff's  Exhibit  A,"  or  otherwise  so  packed,  marked  and 
branded  as  to  be  likely  to  deceive  purchasers  thereof,  or  to 
enable  retail  dealers  in  cigars  to  induce  a  belief  in  the  ultimate 
purchasers  that  said  cigars  are  manufactured  by  the  plaintiff: 
that  there  may  be  an  assessment  of  the  damages  sustained  by 
the  plaintiff  by  reason  of  the  wrongful  acts  of  the  defendant 
hereinabove  set  forth,  and  of  the  profits  unlawfully  and 
wrongfully  accrued  to  the  defendant  from  his  aforesaid  inva- 
sion of  the  plaintiff's  rights. 

That  your  petitioner  is  informed  and  believes  that  the  said 
defendant  has  a  large  number  of  cigars  now  on  hand  and  m 
the  process  of  manufacture  known  as  the  "208"  for  the  pur- 
pose of  sale,  and  the  plaintiff  says  that  the  sale  of  said  cigars 
now  on  hand  and  in  the  process  of  manufacture  will  cause 
irreparable  harm  to  the  plaintiff,  and  prays  that  a  temporary 
injunction  may  now  issue  enjoining  and  restraining  said  de- 
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fendant  from  selling  or  disposing  of  any  of  said  cigars  under 
the  name  of  '^208,"  and  that  he  be  enjoined  and  restrained 
from  using  said  trade  name,  so-called,  until  further  orders  of 
this  honorable  court;  and  your  plaintiff  also  prays  that  a 
subpoena  be  directed  to  said  defendant,  Llewellyn  W.  Savage, 
directing  him  to  appear  and  answer  to  this  bill  of  complaint, 
and  for  such  further  orders  and  decrees  as  justice  may  re- 
quire and  as  to  this  honorable  court  may  seem  meet. 

Goldsmith  Silver  and  Company, 
By  its  Attorney,  Maurice  £•  Rosen. 
[Verification  by  Attorney.] 

(1)  From  Goldsmith  Silver  Co.  v.  Savage*  144  C  C  A.  33L 


No.  1176. 

Bill  of  Complaint  for  Unfair  Competition,  in  Simulating  the 
Appearance  of  a  Manufactured  Article.(l) 

[Caption.] 

1.  The  Eisenstadt  Manufacturing  Company,  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  state  of 
Missouri,  a  citizen  of  said  state  and  having  its  principal  place 
of  business  in  the  city  of  St'  Louis  in  the  said  state,  brings 
its  bill  of  complaint  against  J.  M.  Fisher  Company,  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the 
state  of  Rhode  Island,  and  a  citizen  and  inhabitant  of  said 
state  and  of  the  judicial  district  of  Rhode  Island,  and  states 
that  the  matter  in  dispute,  exclusive  of  interest  and  costs, 
exceeds  the  sum  of  $3,000.    And  thereupon  plaintiff  says : 

2.  That  it  is  now  and  has  been  for  a  great  many  years 
engaged  in  the  manufacture  and  sale  at  wholesale  of  articles 
of  jewelry,  and  that  on  or  about  April  1,  1915,  it  entered 
into  an  agreement  with  one  H.  B.  Pr?tt  whereby  plaintiff 
Succeeded  to  the  business  and  good  will  of  said  Pratt  in  the 
manufacture  and  sale  of  links  of  distinct  form  and  appear- 
ance, originated  by  the  said  Pratt,  and  which  links  are  de- 
signed, when  joined  together  or  when  carried  upon  a  common 
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support,  to  form  bracelets.  That  since  said  date  plaintiff  has 
been  continuously  manufacturing  and  selling  the  said  links, 
illustrations  of  which  are  shown  in  the  advertising  circular 
hereto  attached,  made  a  part  of  this  bill  of  complaint  and 
marked  ^'Plaintiff's  Exhibit  A" ;  and  that  at  the  time  plaintiff 
began  to  manufacture  and  sell  said  links,  no  links  of  the  same 
or  similar  form  and  appearance  were  being  made  by  others; 
and  that  said  distinctive  type  of  links  had  never  theretofore 
been  made  and  sold  except  by  said  H.  B.  Pratt,  or  under  his 
authority. 

Plaintiff  further  states  that  at  great  expense  it  has  widely 
advertised  the  said  links  throughout  the  United  States,  and 
as  a  result  of  this  enterprise  and  of  the  high  quality  and 
attractive  character  of  said  links,  it  has  sold  over  six  hundred 
thousand  thereof,  and  has  created  a  great  demand  for  its 
said  links,  which  demand  plaintiff  is  fully  able  to  supply,  and 
that  the  good  will  of  said  plaintiff's  business  in  the  said  links 
is  of  a  value  in  excess  of  $100,000. 

3.  That  subsequent  to  the  beginning  of  manufacturing,  ad- 
vertising and  placing  on  the  market  of  the  said  bracelet  links 
by  your  plaintiff,  the  defendant,  well  knowing  the  premises, 
without  consent  of  plaintiff  and  fraudulently  contriving  to 
injure  plaintiff  and  to  deceive  the  public  and  to  divert  plain- 
tiff's bracelet  link  business  to  itself,  began,  and  at  the  time  of 
the  commencement  of  this  suit  is  continuing,  wrongfully  and 
unlawfully  to  manufacture  and  sell  throughout  the  United 
States  links  for  bracelets,  which  links  are  exactly  or  substan- 
tially identical  in  size,  shape,  material,  ornamentation  and 
general  appearance  to  the  links  made  and  sold  by  plaintiff, 
with  the  fraudulent  intent  and  purpose  of  deceiving  the  public 
and  the  purchasers  of  said  links  into  purchasing  links  manu- 
factured by  defendant,  believing  them  to  be  links  of  plain- 
tiffs manufacture,  and  purchasers  have  been  and  are  misled 
by  the  said  unfair  competition  of  the  defendant.  Plaintiff 
further  states  that  the  identity  or  deceptive  familiarity  in 
appearance  of  the  said  links  manufactured  and  sold  by  the 
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defendant  to  the  links  manufactured  and  sold  by  plaintiff  is 
not  the  necessary  result  of  any  requirement  of  structure,  func- 
tion, cost  or  necessary  method  of  manufacture  of  bracelet 
links,  but  it  is  due  solely  to  the  defendant's  intent  and  pur- 
pose to  make  and  sell  bracelet  links  of  the  same  or  decep- 
tively similar  appearance  to  plaintiff's  links,  and  by  deceiving 
purchasers  to  divert  business  from  plaintiff  to  itself  and  to 
deprive  plaintiff  of  profits  to  which  it  is  lawfully  entitled. 

4.  That  by  reason  of  its  acts  herein  complained  of,  the 
defendant  has  made  large  profits  and  caused  plaintiff  great 
loss  and  damage,  the  amount  of  which  plaintiff  does  not  know 
and  can  not  ascertain  without  the  assistance  of  this  honorable 
court,  but  avers  that  it  has  suffered  damage  to  the  extent  of 
more  than  ten  thousand  dollars  as  a  result  of  defendant's 
aforesaid  unlawful  acts,  and  that,  unless  restrained,  the  de- 
fendant will  continue  to  wrongfully  manufacture  and  sell 
bracelet  links  in  simulation  of  the  links  manufactured  and 
sold  by  plaintiff. 

To  the  end,  therefore,  that  plaintiff  may  obtain  adequate 
relief  in  the  premises,  which  relief  can  be  afforded  only  in 
this  court,  plaintiff  prays : 

1.  That  the  said  defendant  shall  be  required,  to  the  best  of 
its  knowledge,  information  and  belief,  to  make  full,  true, 
direct  and  perfect  answer  to  all  of  the  matters  and  things 
hereinbefore  stated  and  charged  in  the  same  manner  as  if 
specifically  interrogated  as  to  each. 

2.  That  a  writ  of  subpoena  may  issue,  directed  to  the  said 
defendant,  J.  M.  Fislier  Company,  requiring  it  to  appear  and 
answer  this  bill  of  complaint  on  a  day  certain  to  be  named 
therein,  and  to  abide  by  and  perform  such  orders  and  decrees 
as  to  this  court  may  seem  just  and  as  required  by  the  prin- 
ciples of  equity  and  good  conscience. 

3.  That  the  said  defendant  may  be  required  to  render  a 
full,  true  and  perfect  account  of  all  profits  of  every  descrip- 
tion which  it  has  made  by  reason  of  the  manufacture  and  sale 
of  simulated  bracelet  links  complained  of,  and  that  it  be  ad- 
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judged  and  decreed  to  pay  over  all  of  the  said  profits  to  plain- 
tiff; and  that  the  loss  and  damage  which  plaintiff  has  suffered 
by  reason  of  the  unlawful  manufacture  and  sale  of  said  simu- 
lated bracelet  links  by  the  said  defendant  may  be  also  ascer- 
tained and  that  the  defendant  may  be  adjudged  and  decreed 
to  pay  tlie  same  lo  plaintiff. 

4.  That  a  writ  of  injunction  may  issue  from  and  under 
the  seal  of  this  court  perpetually  enjoining  and  restraining 
the  said  defendant,  its  oflicers,  clerks,  agents  and  employes 
from  further,  directly  or  indirectly,  placing  upon  the  market 
or  causing  to  be  placed  upon  the  market,  selling  or  causing 
to  be  sold,  anv  link  for  bracelets  which  shall  not  be  so  dif- 
ferentiated  and  distinguished  in  outward  form  and  appear- 
ance from  plaintiff's  links,  that  purchasers  thereof  will  not  be 
likely  to  be  deceived  by  the  similarity  of  form  and  appearance 
into  purchasing  links  made  and  marketed  by  tlie  defendant, 
thinking  the  same  to  be  plaintiff's  links:  and  also  from  doing 
any  act  or  thing  calculated  to  induce  the  belief  that  bracelet 
links  not  manufactured  or  offered  for  sale  by  plaintiff  are, 
in  fact,  of  plaintiff's  manufacture. 

5.  That  a  provisional  or  preliminary  injunction  may  be 
issued  restraining  the  said  defendant,  its  officers,  directors, 
clerks,  agents  and  employes  from  selling  or  offering  for  sale 
the  form  of  bracelet  links  herein  complained  of  pending  this 
cause. 

6.  That  such  other  and  further  relief  may  be  granted  and 
decreed  to  plaintiff  as  the  equity  of  the  case  may  require  and 
as  to  your  honor  may  seem  just. 

ElSENSTADT  MANUFACTURING  COMPANY, 

By  M.  Eisenstadt,  President. 
A.  B.,  Counsel  for  Plaintiff. 
X.  Y.,  Solicitor  and  of  Counsel. 

(1)  From  Eisenstadt  Mfg.  Co.  v.  Fisher,  154  C.  C  A.  161. 
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PROCEEDINGS    BEFORE    THE    FED- 
ERAL TRADE  COMMISSION,  IN 
CASES  OF  UNFAIR  METHODS 
IN  COMPETITION 


Ho.  1176. 

Order  to  File  Petition  for  Review  of  Order  of  Federal  Trade 

Coinmi88ion.(l) 

IN    THE 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

For  THE  Seventh  Circuit. 

October  Term,  A.  D.  1917. 

Sears,  Roebuck  and  Company,  a  cor- 
poration, 

Petitioner, 

V. 

Federal  Trade  Commission, 

Respondent, 

Original  Petition  to  Rcviezu  an  Order  of  the  Federal  Trade 

Commission. 

Now  this  day  comes  Sidney  Adler,  solicitor  for  Sears, 
Roebuck  and  Company,  a  corporation,  and  presents  a  peti- 
tion to  review  an  order  to  cease  and  desist  entered  against 
the  petitioner  by  Federal  Trade  Commission  on  the  twenty- 
fourth  day  of  June,  A.  D.  1918,  in  a  cause  lately  pending 
before  said  commission,  entitled  Federal  Trade  Commission 
V.  Sears,  Roebuck  and  Company,  a  corporation. 

It  is  now  here  ordered  that  the  said  petition  to  review  be 
filed  and  that  a  copy  of  said  petition  be  forthwith  served 
upon  said  Federal  Trade  Commission  and  that  said  Federal 
Trade  Commission,  upon  service  of  such  copy,  forthwith  cer- 
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tify  and  file  in  this  court  a  transcript  of  the  record  of  the 
said  cause. 

Enter : 

Alschuler,  C.  J., 
By  E.  M.  HoLLowAY, 

Qerk. 

(1)  Taken  from  Sears,  Roebuck  &  Co.  v.  Federal  Trade  Commis- 
sion, 258  Fed.  307. 

The  Federal  Trade  Commission  is  created  under  the  provisions  of 
the  Act  of  September  26,  1914,  38  Stat.  L.  717,  to  prevent  the  use  of 
unfair  methods  of  competition  in  commerce,  declared  in  section  5  of 
the  Act  to  be  unlawful. 

From  the  order  of  the  Commission  requiring  that  the  respondent 
cease  and  desist  from  the  practice  complained  of,  the  respondent  may 
apply  to  the  United  States  Circuit  Court  of  Appeals  as  specified  in 
the  Act,  section  5,  for  an  order  to  review  the  "cease  and  desist" 
order.  The  Circuit  Court  of  Appeals  has  exclusive  jurisdiction  in  the 
matter  of  review,  and  may  enforce,  set  aside  or  modify  the  order. 

Application  for  enforcement  of  the  order  may  be  made  by  the 
Commission,  section  5  of  the  Act. 

The  Commission  is  also  charged  (38  Stat.  L.  734,  approved  Oct.  15, 
1914 — the  so-called  Clayton  Anti-trust  Act,  sec.  11)  with  the  enforce- 
ment of  certain  provisions  of  the  Clayton  Act  which  relate  to  com- 
merce and  not  applicable  to  common  carriers  or  banks.  Also,  by 
Act  of  April  10,  1918,  40  Stat.  L.  518,  with  the  enforcement  of  pro- 
visions of  the  Webb  Export  Act. 

The  quasi-judicial  and  investigatory  powers  of  the  Commission 
are  set  forth  with  much  detail  in  the  Act  and  the  procedure  is  out- 
lined especially  in  section  9;  the  Commission  has  formulated  rules 
of  practice  in  conformity  to  such  statutory  regulations. 

The  constitutionality  of  the  Act  was  attacked  in  this  case  on  the 
ground  that  it  provided  for  a  delegation  of  legislative  and  judicial 
power,  but  it  was  held  constitutional,  congress  thereby  having  merely 
declared  the  public  policy.  ' 

The  provision  of  section  5.  "unfair  methods  of  competition,"  was 
attacked  for  indefiniteness  but  the  court  upheld  the  provision,  and 
placed  it  on  the  same  plane  as  "due  process  of  law,"  "unfair  use," 
"unjust  discrimination,"  and  others,  all  of  which  cover  situations  not 
capable  of  the  sharp  definition  which  marks  the  limits  of  inclusion 
and  exclusion.  In  these  cases  the  party  affected  is  entitled  to  his 
day  in  court,  where  common  law  principles  control. 

That  the  Act  does  not  empower  the  Commission  to  interpose  in 
the  interest  of  an  individual,  but  only  of  the  public,  sec  Federal  Trade 
Commission  v.  Gratz,  258  Fed.  314. 
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No.  1177. 

Service  of  Original  Petition  to  Review. 

Service  upon  respondent  of  a  copy  of  the  original  petition 
to  review  filed  in  tlie  above  cause  is  hereby  acknowledged  this 
13th  day  of  August,  1918. 

Federal  Trade  Commission, 

By  L.  L.  Bracken, 

Secretary. 


No.  1178. 

Petition  for  Review. 

[Caption.] 

To  the  Honorable  Judges  of  Said  Court: 

Your  petitioner,  Sears,  Roebuck  and  Company,  respect- 
fully represents  that  it  now  is,  and  has  been  for  a  period  of 
upward  of  ten  years  next  preceding  the  filing  of  this  petition, 
a  corporation  organized  and  existing  under  the  laws  of  the 
state  of  Xew  York  and  authorized  by  law  to  transact  busi- 
ness in  the  state  of  Illinois,  in  this  circuit,  and  that  it  now  is 
carrying  on  business  and  during  all  said  time  has  been  carry- 
ing on  business  in  the  city  of  \rhicago,  county  of  Cook,  and 
state  of  Illinois,  in  the  said  circuit. 

That  Federal  Trade  Commission  on  or  about  February  26, 
1918,  filed  and  exhibited  its  complaint  before  the  Federal 
Trade  Commission  against  your  petitioner,  in  the  words  and 
figures  following,  to-wit :  [Here  follows  the  reeord,] 

Your  petitioner  further  represents  tliat  the  said  decree  or 
order  to  cease  and  desist  ( 1 )  is  erroneous  and  ought  to  be  re- 
viewed, reversed  and  set  aside  for  many  apparent  errors  and 
imperfections,  inasmuch  as  it  appears,  from  the  record  in  the 
said  cause,  that  no  unfair  method  or  methods  of  competition 
in  commerce  are  averred  or  alleged  against  your  petitioner 
in  the  said  complaint  filed  in  said  cause,  and  no  proof  was 
made  in  said  cause  of  any  unfair  method  or  methods  of  com- 
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petition  in  commerce  by  your  petitioner,  and  the  findings  of 
the  commission  aS  to  the  facts  are  not  supported  by  testi- 
mony ;  wherefore  no  decree  or  order  to  cease  and  desist  ought 
to  have  been  made  or  grounded  thereon,  but  said  complaint 
ought  to  have  been  dismissed  for  the  reasons  aforesaid.  For 
all  which  errors  and  imperfections  in  the  said  decree  or  order 
to  cease  and  desist  appearing  upon  the  face  of  the  record  in 
said  cause,  your  petitioner  has  brought  this  petition  for  re- 
view, to  be  relieved  in  the  premises. 

Forasmuch,  therefore,  as  your  petitioner  is  without  remedy 
in  the  premises  except  in  this  court (2)  as  by  statute  in  such 
case  made  and  provided,  and  to  the  end  that  said  Federal 
Trade  Commission  may  be  required  to  certify  and  file  in 
this  court  a  transcript  of  the  record  of  said  cause  as  pro- 
vided by  statute,  and  that  the  said  decree  or  order  to  cease 
and  desist  may  be  reviewed,  reversed  and  set  aside  and  no 
further  proceedings  taken  thereon,  and  that  your  petitioner 
may  have  such  other  and  further  relief  in  the  premises  as 
the  equities  of  the  cause  may  require  and  to  your  honors 
seem  meet. 

May  it  please  your  honors  to  cause  a  copy  of  this  petition 
to  be  forthwith  served  upon  said  Federal  Trade  Commission 
and  that  said  Federal  Trade  Commission  be  required,  upon 
service  of  such  copy,  to  forthwith  certify  and  file  in  this 
court  a  transcript  of  the  record  of  the  said  cause. 

Sears,  Roebuck  and  Co., 
By  Adler  Lederer  &  Beck, 

Its  Solicitors. 
Adler  Lederer  &  Beck, 

Solicitors  for  Petitioner. 

(1)  See  this  order  below,  No.  1183. 

(2)  See  section  5  of  the  act,  38  Stat.  L.  7201 


Commissioners. 
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Na  1179. 

Complaint  before  Federal  Trade  Commission. 

UNITED  STATES  OF  AMERICA. 

Before  Federal  Trade  Commission:  ss. 

At  a  regular  session  of  the  Federal  Trade  Commission, 
held  at  its  office  in  the  city  of  Washington,  D.  C,  on  the  26th 
day  of  February,  A.  D.  1918. 
Present : 

William  J.  Harris,  Chairman, 
Joseph  E.  Davies, 
William  B.  Colver, 
J.  Franklin  Fort, 
Victor  Murdock, 

Federal  Trade  Commission      ^ 

V.  >    Docket  80. 

Sears,  Roebuck  &  Company.    ) 

Complaint  (1)  in  the  matter  of  the  alleged  violation  of  Sec- 
tion 5  of  the  Act  of  Congress  approved  September  26, 
1914,  and  of  the  alleged  violation  of  Section  2  of  the 
Act  of  Congress  approved  October  15,  1914. 
The  Federal  Trade  Commission  having  reason  to  believe 
from  a  preliminary  investigation  made  by  it,  that  Sears,  Roe- 
buck &  Company,  hereinafter  referred  to  as  the  respondent, 
has  been  and  is  using  unfair  methods  of  competition  in  inter- 
state commerce  in  violation  of  the  provisions  of  Section  5 
of  the  Act  of  Congress  approved  September  26,   1914,  en- 
titled "An  Act  to  Create  a  Federal  Trade  Conimission,  to 
define  its  powers  and  duties,  and  for  other  purposes,"  and  it 
appearing  that  a  proceeding  by  it  in  respect  thereof  would 
br  t/>  the  interest  of  the  public,  issues  this  complaint,  stating 
its  cAarges  in  that  respect,  on  information  and  belief,  as 
follows : 

L 

Paragraph   I.     That   the   respondent.    Sears,    Roebuck   & 
Company,   is   a  corporation   organized,    existing   and   doing 
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business  under  and  by  virtue  of  the  laws  of  the  state  of  New 
York,  having  its  office  and  principal  place  of  business  located 
in  the  city  of  Chicago,  in  the  state  of  Illinois,  and  is  now, 
and  was  at  all  times  hereinafter  mentioned,  engaged  in  the 
business  of  selling  goods,  wares  and.  merchandise  throughout 
the  states  and  territories  of  the  United  States  and  the  Dis- 
trict of  Columbia,  from  one  central  office,  by  catalogue, 
parcel  post,  express  and  other  means,  and  has  carried  on  and 
conducted  such  business  at  all  times  hereinafter  mentioned  in 
direct  trade  competition  with  other  persons,  firms,  copartner- 
ships and  corporations  similarly  engaged. 

Paragraph  II.  That  in  the  conduct  of  its  business,  the 
respondent,  Sears,  Roebuck  &  Company,  owns  and  operates 
warehouses,  situated  in  different  slates  of  the  United  States, 
and  purchases  large  amounts  of  such  merchandise  both  in 
foreign  countries  and  in  different  states  of  the  United  States, 
and  transports  the  same  through  other  states  of  the  United 
States  to  these  warehouses,  to  await  resale  and  delivery  to 
the  public;  and  that  respondent  manufactures  a  certain  pro- 
portion of  the  merchandise  sold  by  it,  and  in  so  doing  pur- 
chases and  enters  into  contracts  of  purchase  for  the  neces- 
sary ingredients  and  materials  therefor  in  foreign  countries 
and  different  states  of  the  United  States,  transporting  the 
same  to  the  various  manufacturing  plants  owned  or  con- 
trolled by  it,  where  they  are  made  into  the  finished  products, 
and  then  assembled  in  warehouses,  as  aforesaid,  or  shipped 
direct  to  the  purchasers  thereof;  after  such  merchandise  is 
so  purchased  or  manufactured  or  produced  in  the  various 
states  and  territories  of  the  United  States  and  the  District 
of  Columbia,  or  in  foreign  countries,  it  is  continuously  moved 
to,  from  and  among  other  states  and  territories  of  the  United 
States  and  the  District  of  Columbia,  and  there  continuously 
has  been  at  all  times  herein  mentioned  a  constant  current  of 
trade  and  commerce  in  said  merchandise  between  and  among 
the  various  states  and  territories  of  the  United  States  and  the 
District  of  Columbia,  and  especially   from  other  states  and 
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territories  of  the  United  States  and  the  District  of  Columbia 
to  and  through  the  city  of  Chicago,  state  of  Illinois,  and 
therefrom  to  and  through  the  other  states  and  territories  of 
the  United  States  and  the  District  of  Columbia. 

Paragraph  III.  That,  the  respondent,  Sears,  Roebuck  & 
Company,  in  the  sale  of  certain  goods,  wares  and  merchan- 
dise, in  interstate  commerce,  and  more  especially  groceries, 
has,  for  more  than  two  (2)  years  last  past,  circulated  through- 
out the  various  states  and  territories  of  the  United  States 
and  the  District  of  Columbia,  advertisements,  offering  for 
sale  to  the  general  public  sugar  at  prices  of  from  three  to 
four  cents  per  pound,  and  that  said  advertisements  are  false 
and  misleading,  in  that  they  cause  customers  and  prospective 
customers  to  believe  that  respondent,  because  of  large  pur- 
chases of  sugar  and  because  of  quick-moving  stock,  is  able 
to  sell  sugar  at  a  i)rice  lower  than  others  offering  sugar  for 
sale;  whereas,  in  fact,  respondent  is  selling  said  sugar  at  a 
loss,  and  its  offer  to  so  sell  is  limited  to  a  definite  quantity 
of  sugar  and  is  made  only  upon  the  express  condition  that 
certain  specific  amounts  of  other  groceries  be  purchased 
therewith,  for  which  respondent  receives  a  price  sufficient  to 
give  it  a  profit  on  the  combined  sale,  including  sugar. 

Paragraph  IV.  That  respondent.  Sears,  Roebuck  &  Com- 
pany, has,  for  more  than  two  (2)  years  last  past,  circulated 
throughout  the  states  and  territories  of  the  United  States  and 
the  District  of  Columbia  the  advertisements  heretofore  re- 
ferred  to,  and  more  particularly  described  in  Paragraph  III 
of  this  complaint,  and  that  said  advertisements  are  false  and 
misleading,  being  calculated  to  lead  the  trade  and  general 
public  to  believe  that  respondent  is  selling  its  sugar  at  a 
price  much  lower  than  that  of  its  competitors,  and  thereby 
imputing  its  competitors  with  the  purpose  of  charging  more 
than  a  fair  price  for  their  sugar. 

Paragraph  V.  That  the  respondents,  Sears,  Roebuck  & 
Company,  with  the  purpose,  intent  and  effect  of  harassing 
and  embarrassing  its  competitors  and  destroying  their  trade 
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and  suppressing  and  stifling  competition  in  the  sale  of  its 
merchandise  in  interstate  commerce,  has,  for  more  than  two 
(2)  years  last  past,  sold  certain  of  its  merchandise  at  less 
than  cost,  on  the  express  condition  that  the  customer  simul- 
taneously purchase  other  merchandise  upon  which  the  re- 
spondent makes  a  profit. 

Paragraph  VI.  That  the  respondent,  Sears,  Roebuck  & 
Company,  with  the  purpose,  intent  and  effect  of  injuring  and 
embarrassing  and  discrediting  its  competitors,  for  more  than 
two  (2)  years  last  past,  has  circulated  catalogues  throughout 
the  various  states  and  territories  of  the  United  States,  the 
District  of  Columbia  and  in  foreign  countries,  among  cus- 
tomers and  prospective  customers  of  competitors,  containing 
certain  advertisements,  wherein  it  is  represented  that: 

(a)  The  quality  of  goods,  wares  and  mercliandise  handled 
and  sold  by  its  competitors  is  inferior  to  that  of  similar  mer- 
chandise sold  by  respondent. 

(b)  Certain  of  respondent's  competitors  do  not  deal  justly, 
fairly  and  honestly  with  their  customers. 

(c)  Respondent  can  and  does  buy  its  commodities  in  mar- 
kets, which  are  not  accessible  to  its  competitors,  and  by  rea- 
son thereof  is  able  to  give  customers  better  advantages  in 
quality  and  price  than  those  offered  by  its  competitors,  and 
that  such  advertisements  and  statements  are  false  and  mis- 
leading and  calculated  and  designed  to  deceive  the  trade  and 
general  public. 

11. 

The  Federal  Trade  Commission,  having  reason  to  believe 
from  a  preliminary  investigation  made  by  it  that  Sears,  Roe- 
buck &  Company,  hereinafter  referred  to  as  the  respondent, 
has  been,  and  is,  violating  the  provisions  of  Section  Two  (2) 
of  the  Act  of  Congress  approved  October  15,  1914,  entitled 
"An  Act  to  Supplement  Existing  Laws  Against  Unlawful 
Restraints  and  Monopolies,  and  for  other  purposes,'* (2) 
issues  this  complaint,  slating  its  charges  in  that  respect  on 
information  and  belief  as  follows: 
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Paragraph  I.  That  the  respondent,  Sears,  Roebuck  &  Com- 
pany, for  several  years  last  past,  in  the  course  of  interstate 
commerce,  has  discriminated  in  price,  and  is  discriminating 
in  price,  between  different  purchasers  of  sugar,  which  sugar 
is  sold  for  use,  consumption  and  resale  within  the  United 
States  and  the  territories  thereof  and  the  District  of  Colum- 
bia, and  that  the  respondent  has  made  a  special  price  to 
customers,  who  buy  simultaneously  with  said  sugar  certain 
definite  amounts  of  other  merchandise,  and  that  the  effect  of 
such  discrimination  may  be  to  substantially  lessen  competi- 
tion, or  tend  to  create  a  monopoly. 

Therefore,  notice  is  hereby  given  you.  Sears,  Roebuck  & 
Company,  that  the  charges  of  this  complaint  will  be  heard  by 
the  Federal  Trade  Commission  at  its  office  in  the  Federal 
Trade  Commission  Building,  15th  and  K.  streets,  N.  W., 
in  the  city  of  Washington,  D.  C,  on  the  11th  day  of  April, 
1918,  at  10:30  o'clock,  in  the  forenoon  of  said  day,  or  at 
soon  thereafter  as  the  same  may  be  reached,  at  which  time 
and  place  you  shall  have  the  right  to  appear  and  show  cause 
why  an  order  should  not  be  entered  by  the  Federal  Trade 
Commission,  requiring  you  to  cease  and  desist  from  the  vio- 
lation of  law  charged  in  this  complaint.. 

You  will  take  notice  that  within  thirty  (30)  days  after  the 
service  of  this  complaint,  you  are  required  to  file  with  the 
commission  an  answer  in  conformity  with  Rule  III  of  the 
Rules  of  Practice  before  the  commission. 

In  witness  whereof,  the  Federal  Trade  Commission  has 
caused  this  complaint  to  be  issued,  signed  by  its  secretary, 
and  its  official  seal  to  be  affixed  hereto,  at  the  city  of  Wash- 
ington, D.  C,  this  26th  day  of  February,  A.  D.  1918. 

By  the  commission. 

(Signed)     Leonidas  L.  Bracken, 

[Seal.]  Secretary. 

(Signed)     John  Walsh, 
.    Chief  Counsel  for  the  Commission. 

(1)  The  complaint  is  made  by  the  commission  on  behalf  of  the 
public,  generally  if  not  always,  on  the  application  of  a  person,  part- 


THE   FEDERAL   TRADE   COMMISSION.  1833 

nership,  corporation  or  association.     Section  5  of  the  act  and  rule  2 
of  the  Rules  of  Practice  before  the  Commission. 

(2)  This  complaint  is  authorized   by  section   11   of  the  act  men- 
tioned, 38  Stat.  L.  734,  the  so-called  Clayton  Act. 


Ho.  1180.      . 

Answer  to  Complaint  before  Federal  Trade  Commission.  (1) 

UNITED  STATES  OF  AMERICA. 

Before  Federal  Trade  Commission :  ss. 

Federal  Trade  Commission      \ 

V.  >   Docket  80. 

Sear^,  Roebuck  &  Company.    ) 

Sears,  Roebuck  &  Company,  respondent,  makes  answer 
unto  the  complaint  above  filed  as  follows : 

1.  It  admits  that  it  is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  state 
of  New  York,  having  an  office  and  its  principal  place  of  busi- 
ness in  the  city  of  Chicago,  Illinois,  and  is  now  and  was  at 
all  times  mentioned  in  the  complaint  engaged  in  the  business 
of  selling  goods,  wares  and  merchandise  throughout  the  states 
and  territories  of  the  United  States  and  the  District  of  Co- 
lumbia from  one-  central  office  by  catalogues,  parcel  post,  ex- 
press and  other  means,  and  has  carried  on  and  conducted  such 
business  at  all  times  in  said  complaint  mentioned  in  direct 
trade  competition  with  other  persons,  firms,  copartnerships 
and  corporations  similary  engaged. 

2.  That  in  the  conduct  of  its  business  it  owns  and  oper* 
ates  warehouses  situated  in  different  states  of  the  United 
States,  and  purchases  large  amounts  of  such  merchandise 
both  in  foreign  countries  and  in  the  different  states  of  the 
United  States,  and  transports  the  same  through  other  states 
of  the  United  States  to  these  warehouses,  to  await  resale  and 
delivery  to  the  public;  and  that  it  manufactures  a  certain 
proportion  of  the  merchandise  sold  by  it,  and  in  so  doing 
purchases  and  enters  into  contracts  of  purchase  for  the  nee- 
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essary  ingredients  and  materials  therefor  in  foreign  countries 
and  different  states  of  the  United  States,  transporting  the 
same  to  the  various  manufacturing  plants  owned  and  con- 
trolled by  it,  where  they  are  made  into  the  finished  products 
and  then  assembled  in  warehouses  or  shipped  direct  to  the 
purchasers  thereof;  after  such  merchandise  is  so  purchased  or 
manufactured  or  produced  in  the  various  states  and  territories 
of  the  United  States  and  the  District  of  Columbia,  or  in 
foreign  countries,  it  is  continuously  moved  to,  from  and 
among  other  states  and  territories  of  the  United  States  and 
the  District  of  Columbia,  and  there  continuously  has  been  at 
all  times  mentioned  in  the  complaint  a  constant  current  of 
trade  and  commerce  in  said  merchandise  between  and  ahiong 
the  various  states  and  territories  of  the  United  States  and  the 
District  of  Columbia,  and  especially  from  other  states  and 
territories  of  the  United  States  and  the  District  of  Columbia 
to  and  through  the  city  of  Chicago,  state  of  Illinois,  and 
therefrom  to  and  through  the  other  states  and  territories  of 
the  United  States  and  the  District  of  Columbia. 

3.  The  respondent  denies  that  it,  in  the  sale  of  certain 
goods,  wares  and  merchandise  in  interstate  commerce,  and 
more  especially  groceries,  has,  for  more  than  two  years  last 
past,  at  the  time  of  filing  said  complaint  or  since  filing  said 
complaint,  circulated  throughout  the  various  states  and  terri- 
tories of  the  United  States  and  the  District  of  Columbia  ad- 
vertisements offering  for  sale  to  the  general  public  sugar  at 
prices  of  from  three  to  four  cents  per  pound,  but  on  the  con- 
trary that  it  has  not  for  a  long  space  of  time  prior  to  the 
filing  of  said  complaint  offered  for  sale  to  the  general  public 
or  others  any  sugar  at  prices  of  from  three  to  four  cents  per 
pound.  Respondent  further  denies  that  any  of  its  advertise- 
ments referred  to  in  the  complaint  are  or  were  false  and  mis- 
leading in  that  they  cause  or  caused  customers  and  prospec- 
tive customers  to  believe  that  respondent,  because  of  large 
purchases  of  sugar  and  because  of  quick-moving  stock,  is  or 
was  able  to  sell  sugar  at  a  price  lower  than  others  offering 
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sugar  for  sale,  or  that  such  advertisements  are  or  were  false 
or  misleading  upon  any  ground  whatsoever. 

Respondent  admits  that  at  a  time  long  since  past  it  did 
offer  to  sell  definite  quantities  of  sugar  at  a  price  below  cost 
to  it  of  said  sugar  in  connection  with  the  purchase  by  its 
customer  or  customers  of  certain  specific  amounts  of  other 
groceries,  but  that  all  offers  to  sell  sugar  in  such  manner  was 
made  to  the  public  generally  without  discrimination  as  to  any 
purchasers  whatsoever,  and  further,  that  such  offers  to  sell 
sugar  below  cost,  whether  in  combination  with  other  orders 
or  otherwise,  was  discontinued  for  a  long  space  of  time  prior 
to  the  filing  of  the,  complaint  in  this  matter,  and  has  not  been 
resumed  since  the  filing  of  said  complaint,  and  that  the  re- 
spondent does  not  now  propose  or  threaten,  nor  has  it  any 
intention  of  resuming  such  offer  or  sale  of  sugar  below  cost, 
either  separately  or  in  combination  with  other  goods  pur- 
chased. 

4.  Respondent  denies  that  it  has  or  had  for  more  than  two 
years  last  past  at  the  time  of  the  filing  of  the  said  complaint 
or  since  that  time,  or  at  any  other  time,  circulated  through- 
out the  states  and  territories  of  the  United  States  and  the 
District  of  Columbia,  or  any  part  of  the  said  states  or  terri- 
tories or  District  of  Columbia,  any  advertisements  which  are 
or  were  false  or  misleading  or  which  were  in  anywise  calcu- 
lated to  lead  the  trade  or  the  general  public  to  believe  that  by 
reason  of  the  respondent  selling  its  sugar  at  a  price  much 
lower  than  that  of  its  competitors  such  competitors  were 
charging  more  than  a  fair  price  for  their  sugar. 

5.  Respondent  denies  that  it,  with  the  purpose,  intent  or 
effect  of  harassing  or  embarrassing  its  competitors,  or  de- 
stroying their  trade,  or  suppressing  or  stifling  competition  in 
the  sale  of  its  merchandise  in  interstate  commerce,  or  for 
any  other  reason  not  hereinafter  specifically  admitted,  has  for 
more  than  two  years  last  past  at  the  time  of  the  filing  of  the 
said  complaint,  or  since  that  time,  or  at  any  other  time,  sold 
certain  of  its  merchardise  at   less  than  cost   on  the  exprers 
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condition  that  the  customer  simultaneously  purchase  other 
merchandise  upon  which  the  respondent  makes  a  profit,  but 
on  the  contrary  that  at  any  and  afl  times  such  sales,  if  any, 
at  less  than  cost  were  made  for  the  purpose  of  encouraging 
purchasers  to  purchase  goods  in  combination  to  an  amount 
which  would  effect  an  economy  in  the  handling  and  shipping 
of  the  goods,  thus  effecting  a  saving  and  economy  to  the  pur- 
chaser, and  thus  reducing  the  price  to  the  purchaser  of  such 
goods  bought  in  combination. 

6.  The  respondent  denies  that  it,  with  the  purpose,  intent 
or  effect  of  injuring  and  embarrassing  and  discrediting  its 
competitors,  or  for  any  other  purpose,  has  for  more  than  two 
years  last  past  at  the  time  of  filing  said  complaint,  or  since 
that  time,  circulated  catalogs  throughout  the  various  states 
and  territories  of  the  United  States,  the  District  of  Columbia 
and  in  foreign  countries,  or  in  any  part  of  said  states  or  terri- 
tories, district  or  countries,  among  customers  or  prospective 
customers  of  competitors,  containing  certain  advertisements 
wherein  any  of  the  following  matters,  set  up  in  the  complaint, 
are  represented,  to-wit: 

(a)  The  quality  of  goods,  wares  and  merchandise  handled 
and  sold  by  its  competitors  is  inferior  to  that  of  similar  mer- 
chandise sold  by  respondent; 

(b)  Certain  of  respondent's  competitors  do  not  deal  justly, 
fairly  and  honestly  with  their  customers; 

(c)  Respondent  can  and  does  buy  its  commodities  in  mar- 
kets which  are  not  accessible  to  its  competitors,  and  by  reason 
thereof  is  able  to  give  customers  better  advantages  in  quality 
and  price  than  those  offered  by  its  competitors; 

And  denies  that  any  of  its  advertisements  in  any  of  its 
catalogs  at  any  time  by  it  circulated  are  false  or  misleading 
or  calculated  or  designed  to  deceive  the  trade  or  general 
public. 

Respondent  further  answering  denies  that  it  has  been  or  is 
violating  the  provisions  of  section  2  of  an  act  of  Congress 
approved  October  15,   1914,  entitled  "An  act  to  supplement 
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existing  laws  against  unlawful  restraints  and  monopolies,  and 
for  other  purposes/'  and  further  denies  that  it  has  for  several 
years  last  past>  or  at  any  other  time  in  the  course  of  inter- 
state commerce,  discriminated  in  price  or  is  now  discrimi- 
nating in  price  between  different  purchasers  of  sugar,  which 
sugar  is  sold  for  use,  consumption  and  resale  vrithin  the 
United  States  and  the  territories  thereof  and  the  District  of 
Columbia,  and  that  whenever  in  the  past  it  has  made  a  special 
price  for  sugar  when  bought  in  combination  with  other  mer- 
chandise, such  price  or  offer  was  not  discriminatory,  but  was 
made  to  the  public  generally  without  discrimination  as  to  any 
purchaser  or  purchasers  whatever. 

The  respondent  having  fully  answered  the  above  complaint, 
prays  that  the  same  be  dismissed. 

Dated  March  25,  1918. 

Sears,  Roebuck  and  Company, 
(Signed)     By  Julius  Rosen wald, 

(Signed)     Sidney  Adler,  Counsel.  Its  President. 

(1)   Provided  for  by  section  5  of  the  Act. 


No.  1181. 

Stipulation  as  to  the  Facts.(l) 

United  States  of  America. 

Before  Federal  Trade  Commission,  ss. 

Federal  Trade  Commission 

V.  >    Docket  Xo.  80. 

Sears,  Roebuck  &  Company. 

For  the  purpose  of  formally  disposing  of  the  above  entitled 
proceedings,  alleging  violations  of  section  5  of  an  act  of  Con- 
gress approved  September  26,  1914,  entitled  "An  act  to  create 
a  Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes,"  and  violation  of  section  2  of  an  act 
of  Congress  approved  October  15,  1914,  entitled  "An  act  to 
supplement    existing    laws    against    unlawful    restraints    and 
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monopolies,  and  for  other  purposes,'*  it  is  hereby  stipulated 
of  record: 

That  the  complaint  herein,  having  been  duly  issued  and 
served,  and  the  respondent  having  entered  its  appearance  by 
its  attorney,  Sidney  Adler,  the  respondent  makes  and  files  the 
attached  stipulation  as  to  the  facts. 

(Signed)     Alexander  M.  Daly, 
L.  A.  S  PI  ESS, 
Attorneys  for  Federal  Trade  Commission. 

Sidney  Adler, 
Attorney  for  Respondent. 
Dated  this  10th  day  of  April,  A.  D.  1918. 

(1)  "It  has  been  the  policy  of  the  legal  department,  ♦  *  ♦  to 
bring,  whenever  possible,  formal  proceedings  to  a  conclusion  by  stipu- 
lation or  agreement  as  to  the  facts  *  ♦  * .  This  has  been  ac- 
complished by  submitting  cases  to  the  Commission  for  considera- 
tion upon  agreed  statements  of  facts  wherein  it  is  stipulated  between 
the  counsel  for  the  Commission  and  the  respondents,  that  the  Com- 
mission shall  proceed  forthwith  upon  "such  agreed  statement  of  facts 
to  make  and  enter  its  findings  and  order  to  cease  and  desist  from  the 
practices  charged  without  the  introduction  of  evidence."  .Annual  Re- 
port of  the  Federal  Trade  Commission  for  the  year  ending  June 
30.  191?,  pp.  55,  56. 


No.  1182. 

Findings  as  to  the  Facts  and  Conclusions  of  Law. 

[Caption.] 

The  Federal  Trade  Commission,  having  issued  its  com- 
plaint wherein  it  is  alleged  that  it  had  reason  to  believe  that 
the  above-named  respondent  has  been  and  now  is  using  unfair 
methods  of  competition  in  interstate  commerce,  in  violation 
of  the  provisions  of  section  5  of  an  act  of  Congress,  approved 
September  26,  1914,  entitled  "An  act  to  create  a  Federal 
Trade  Commission,  to  define  its  powers  and  duties,  and  for 
other  purposes,"  and  has  been  and  now  is  discriminating  in 
prices  between  diflferent  purchasers  of  its  goods,  wares  and 
merchandise  in  violation  of  section  2  of  an  act  of  Congress, 
approved  October  lf>.  1Q14,  entitled  "An  act  to  supplement 
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existing  laws  against  unlawful  restraints  and  monopolies,  and 
for  other  purposes,"  and  that  a  proceeding  by  it  in  respect 
to  the  allegations  therein  set  forth  would  be  to  the  interest  of 
the  public,  and  fully  stating  its  charges  in  this  respect,  and 
the  respondent,  having  entered  its  appearance  and  made  an- 
swer in  these  proceedings  by  Sidney  Adler,  its  attorney,  who 
having  stipulated  and  agreed  in  writing  with  the  attorneys 
for  the  commission  that  a  certain  statement  of  facts  which 
had  been  agreed  upon  by  said  attorneys  be  filed  and  taken  as 
the  evidence  in  these  proceeth'ngs :  so  that  the  commission 
could  determine  as  to  whether  the  said  respondent  had  vio- 
lated the  provisions  of  the  statutes  hereinbefore  designated; 
and  after  hearing  the  arguments  of  the  respondent's  attorney, 
and  the  attorneys  for  the  commission  upon  said  evidence,  the 
commission  makes  its  report  and  its  findings  as  to  the  facts 
and  conclusions  of  law. 

/.  Findings  as  to  the  Facts. 

Paragraph  One:  That  the  respondent,  Sears,  Roebuck  and 
Company,  is  a  corporation  created  by,  and  existing  under,  the 
laws  of  the  stale  of  New  York,  having  a  capital  stock  of 
$83,000,030,  and  has  for  a  long  time  past  been  engaged  in 
the  business  of  selling  goods,  wares  and  merchandise  tlirough- 
out  the  various  states  and  territories  of  the  United  States  in 
competition  with  certain  persons,  firms,  copartnerships  and 
corporations  similarly  engaged;  that'  its  sales  for  the  year 
1913  were  $95,584,716;  for  1914,  $101,121,661;  for  1915, 
$112,665,573;  for  1916,  $145,000,000,  and  for  1917,  $176,- 
000,000;  that  a  part  of  the  business  transacted  by  said  com- 
pany consists  of  the  sale  in  interstate  commerce  through  the 
various  states  and  territories  of  the  United  States  and  the 
District  of  Columbia  of  large  quantities  of  groceries,  the 
volume  of  which  for  the  year  1913  was  $6,202,000;  1914, 
$8,696,000;  1915,  $8,792,6bO;  1916.  $10,900,000.  anJ  1917, 
$13,200,000. 

Paragraph  Two :  That  the  respondent.  Sears,  Roebuck  and 
Company,  in  the  sale  of  certain  of  its  goods,  wares  and  mer- 
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chandise  in  interstate  commerce,  and  more  especially  groceries, 
has  for  more  than  two  years  last  past  circulated  throughout 
the  various  states  and  territories  of  the  United  States  and  the 
District  of  Columbia  catalogues  containing  advertisements 
offering  for  sale  to  its  customers,  prospective  customers  and 
customers  of  competitors,  and  to  the  general  public,  sugar  at 
from  three  to  four  cents  per  pound,  wherein  it  was  repre- 
sented that  the  respondent,  because  of  large  purchases  of 
sugar  and  of  quick-moving  stock,  was  able  to  sell  sugar  at  a 
price  lower  than  others  offering  the  same  for  sale,  that  such 
advertisements  were  false  and  misleading  by  reason  of  the 
fact  that  the  respondent  sold  such  sugar  in  all  cases  at  less 
than  cost,  and  its  offer  so  to  sell,  as  aforesaid,  was  always 
limited  to  a  definite  quantity  of  sugar,  and  was  always  made 
upon  the  condition  that  certain  specific  amounts  of  other 
groceries  be  purchased  therewith,  for  which  respondent  re- 
ceived a  price  sufficient  to  give  it  a  profit  on  the  combined 
sale  including  sugar. 

Paragraph  Three:  That  the  respondent,  Sears,  Roebuck 
and  Company,  with  the  intent,  purpose  and  effect  of  harassing 
and  embarrassing  its  competitors  and  destroying  their  trade, 
did  for  a  long  period  of  time  prior  to  August,  1917,  and 
continuously  during  such  period,  sell,  throughout  the  various 
states  and  territories  of  the  United  States  and  the  District  of 
Columbia,  large  quantities  of  sugar  at  less  than  cost:  that  for 
the  latter  half  of  1915  said  respondent  sold  sugar  throughout 
the  various  states  and  territories  of  the  United  States  and 
the  District  of  Columbia  in  the  aggregate  amounting  to  the 
sum  of  $780,000,  and  at  a  loss  of  approximately  $196,000. 
and  at  all  other  times  during  said  period  the  respondent  sold 
other  large  quantities  of  sugar  continuously  at  a  loss,  all  of 
such  sales  being  made  on  the  express  condition  that  the  pur- 
chasers thereof  simultaneously  purchase  other  merchandise 
upon  which  the  respondent  made  a  profit. 

Paragraph  Four :  That  the  respondent,  Sears,  Roebuck  and 
Company,  did  for  more  than  two  years  last  past,  circulate 
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throughout  the  states  and  territories  of  the  United  States  and 
the  District  of  Columbia,  certain  advertisements  offering  for 
sale  its  sugar  to  customers,  prospective  customers  and  cus- 
tomers of  competitors  and  to  the  general  public  which  were 
calculated  to  lead  the  trade  and  the  general  public  to  believe 
that  competitors  in  selling  their  sugar  were  charging  more 
than  a  fair  price  for  the  same. 

Paragraph  Five:  That,  with  the  intent,  purpose  and  effect 
of  embarrassing  and  discrediting  competitors,  the  respondent 
did,  for  more  than  two  years  last  past,  circulate  throughout 
the  various  states  and  territories  of  the  United  States  and 
the  District  of  Columbia,  among  its  customers  and  prospective 
customers,  and  among  customers  of  its  competitors,  certain 
catalogues  containing  advertisements  offering  for  sale  its 
goods,  wares  and  merchandise,  in  which  it  was  represented 
that  respondent's  competitors  did  not  deal  justly,  fairly  and 
honestly  with  their  customers. 

Paragraph  Six:  That  for  more  than  two  years  last  past 
the  respondent  did  circulate  through  the  various  states  and 
territories  of  the  United  States  and  the  District  of  Columbia 
catalogues  containing  advertisements  offering  for  sale  its  teas 
to  its  customers,  prospective  customers  and  customers  of  its 
competitors  and  to  the  general  public,  and  claiming  therein 
that  such  teas  were  purchased  through  a  special  representative 
of  said  respondent  who  was  sent  to  Japan  for  such  purpose, 
and  who  personally  supervised  the  picking  of  the  same,  and 
by  such  method  of  purchase  and  supervision  as  aforesaid,  the 
respondent  not  only  secured  the  finest  and  choicest  leaves  for 
its  best  grade  of  teas  so  purchased,  but  saved  the  middle- 
man's profit  as  well ;  that  such  statements  were  false  and  mis- 
leading by  reason  of  tlie  fact  that  the  respondent  purchased  a 
very  large  percentage  of  its  teas  from  importers  located  in 
the  United  States  and  in  the  same  manner  in  which  teas  were 
purchased  by  its  competitors. 

Paragraph  Seven :  That  the  respondent  for  more  than  two 
years  last  past  circulated  through  the  various  states  and  terri- 
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tories  of  the  United  States,  catalogues  containing  other  ad- 
vertisements offering  for  sale  its  coffees  to  customers,  pros- 
pective customers,  customers  of  competitors  and  the  general 
public,  in  which  it  was  represented  that  said  respondent  pur- 
chased all  of  its  coffees  direct  from  the  best  plantations  in 
the  world,  thereby  securing  not  only  the  pick  of  the  crop,  but 
also  enabling  the  respondent  to  sell  to  its  customers  the  very 
best  coffees  at  very  low  prices;  that  such  statements  were 
false  and  misleading  by  reason  of  the  fact  that  it  appears  the 
coffees  purchased  by  said  respondent  for  a  number  of  years 
last  past  were  purchased  from  importers  located  in  the  United 
States  and  from  whom  its  competitors  purchased  their  coffees. 

//.  Conclusions  of  Law. 

That  the  methods  of  competition  as  set  forth  in  paragraphs 
2  to  7,  inclusive,  of  the  foregoing  findings  as  to  the  facts  are 
unfair  methods  of  competition  in  interstate  commerce. in  vio- 
lation of  the  provisions  of  section  5  of  an  act  of  Congress, 
approved  September  26,  1914,  entitled  "An  act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties, 
and  for  other  purposes." 

Dated  this  24th  day  of  June,  A.  D.  1918. 

(Signed)     William  B.  Colver,  Chairman, 

John  Franklin  Fort, 
Victor  Mltrdock, 

Commissioners. 


No.  1183. 

Order  to  Cease  and  Desist. 

[Calyfion.] 

The  Federal  Trade  Commission,  having  issued  and  served 
its  complaint  herein,  and  the  respondent,  Sears,  Roebuck  and 
Company,  having  entered  its  appearance  and  filed  its  answer 
by  Sidney  Adler,  its  attorney,  who  having  stipulated  and 
agreed  in  writing  with  the  attorneys  for  the  commission  that 
a  certain  statement  of  facts  which  had  been  agreed  upon  by 
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said  attorneys  should  l)e  filed  and  taken  to  be  the  evidence  in 
these  proceedings,  and  the  Federal  Trade  Commission  having 
made  and  filed  a  report  containing  its  findings  as  to  the  facts 
and  its  conclusions  that  the  respondent  had  violated  section  5 
of  an  act  of  Congress,  approved  September  26,  1914,  entitled 
"An  act  to  create  a  Federal  Trade  Commission,  to  define  its 
powers  and  duties,  and  for  other  purposes,"  which  said  re- 
port is  hereby  referred  to  and  made  a  part  of  these  proceed- 
ings ;    • 

Therefore,  it  is  ordered,(l)  that  the  respondent,  Seafs, 
Roebuck  and  Company,  its  officers  and  agents,  cease  and  de- 
sist from: 

(1)  Circulating  throughout  the  states  and  territories  of  the 
United  States  and  the  District  of  Columbia,  catalogues  con- 
taining advertisements  oflfering  for  sale  sugar,  wherein  it  is 
falsely  represented  to  its  customers  or  prospective  customers 
of  said  respondent  or  to  customers  of  competitors,  or  to  the 
public  generally,  or  leads  them  to  believe,  that  because  of 
large  purchasing  power  and  quick-moving  stock,  respondent 
is  able  to  sell  sugar  at  a  price  lower  than  its  competitors. 

(2)  Selling,  or  oflfering  to  sell,  sugar  below  cost  through 
catalogues  circulated  throughout  the  states  and  territories  of 
the  United  States  and  the  District  of  Columbia  among  its 
customers,  prospective  customers  and  customers  of  its  com- 
petitors. 

(3)  Circulating  throughout  the  various  states  and  terri- 
tories of  the  United  States  and  the  District  of  Columbia, 
among  customers,  prospective  customers  and  customers  of  its 
competitors,  catalogues  containing  advertisements  represent- 
ing that  respondent's  competitors  do  not  deal  justly,  fairly 
and  honestly  with  their  customers. 

(4)  Circulating  throughout  the  various  states  and  terri- 
tories of  the  United  States  and  the  District  of  Columbia, 
among  customers,  prospective  customers  or  customers  of  its 
competitors,  catalogues  containing  advertisements  oflfering  for 
sale  its  teas,   in  which  sail   advertisements  it   falselv  stated 
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that  the  respondent  sends  a  special  representative  to  Japan 
who  personally  goes  into  the  tea  gardens  of  said  country  and 
personally  supervises  the  picking  of  such  teas. 

(5)  Circulating  through  the  various  states  and  territories 
of  the  United  States  and  the  District  of  Columbia,  among 
customers,  prospective  customers  or  customers  of  its  competi- 
tors, catalogues  containing  advertisements  offering  for  sale  its 
coffees,  in  which  it  falsely  stated  that  the  respondent  pur- 
chases all  his  coffees  direct  from  the  best  plantations  in  the 
world.  By  the  Commission, 

[Seal.]  (Signed)     L.  L.  Bracken,  Secretary. 

(1)  Uphekl  in  258  Fed.  307  (C.  C.  A.)  except  in  par.  2,  which  was 
modified  by  adding  thereto  the  following:  '*by  means  of  or  in  con- 
nection with  the  representations  prohibited  in  the  first  paragraph 
of  this  order,  or  similar  representation." 
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CRIMINAL  PROCEEDINGS 

BEFORE  U.  S.  COMMISSIONERS. 

No.  1184. 

Affidavit  of  Complaint.  (1) 

The  United  States  of  America, 
-  District  of ,  City  of ,  ss. 


Before  me.  T.   N.,  a  United  States  commissioner  for  the 
district  of  .  personally  appeared  this  day  E.   P.. 


who  being  first  duly  sworn  deposes  and  says  that  on  the 

day  of ,  1894,  at ,  in  the  district  aforesaid,  L.  H., 

in  violation  of  section ,  U.  S.  revised  statutes,  did  unlaw- 
fully, knowingly  and  willfully  [or,  feloniously]  [here  state 
the  facts  ftecessary  to  constitute  an  offense  against  the  laws  of 
the  United  States,  as,   for  example,  "misapplied  the   funds, 

moneys  and  credits  of  a  banking  association,  to-wit,  the 

National  Bank,  an  association  duly  incorporated  under  the 
banking  laws  of  the  United  States,  in  this,  to-wit,  that  the 
said  L.  H.,  president  of  the  said  association,  did,  then  and 
there,  without  the  authority  of  the  directors  of  said  associa- 
tion, issue  certain  certificates  of  deposit,  to-wit,  one  certificate 

of  deposit,  No. ,  for  the  sum  of  $ ,  issued  to  himself, 

with  intent  then  and  there  to  injure  and  defraud  the  said 
association'*],  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  E.  P. 

Sworn  to  before  me  and  subscribed  to  in  my  presence  this 
day  of ,  1894.  J.  N., 

[Seal.]  United  States  Commissioner 

for  tlie District  of . 

• 

(1)  A  commissioner  is  not  authorized  to  issue'  a  warrant  except 
upon  a  complaint  on  oath.    U.  S.  v.  Tureaud,  20  Fed.  621. 

United  States  commissioners  are  appointed  under  sec.  19  of  the 
Act  of  May  28,  1896,  29  Stat.  L.  140.  They  have  the  same  powers  and 
duties  that  commissioners  of  the  circuit  courts  formerly  had. 

The  duties  of  these  officers  are  prescribed  by  law  and  are  in  general 
summarized  in  U.  S.  v.  Allred,  155  U.  S.  594,  to-wit: 
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'*To  issue  warrants  for  offenses  against  the  United  States;  to  cause 
the  offenders  to  be  arrested  and  imprisoned,  or  bailed,  for  trial,  and 
to  order  the  removal  of  offenders  to  other  districts  (R.  S.  sec.  1014); 
to  hold  to  security  of  the  peace  and  for  good  behavior  (sec.  727);  to 
carry  into  effect  the  award  or  arbitration,  or  decree  of  any  consul  of 
any  foreign  nation;  to  sit  as  judge  or  arbitrator  in  such  differences  as 
may  arise  between  the  captains  and  crews  of  any  vessels  belonging  to 
the  nations  whose  interests  are  committed  to  his  charge;  and  to  en- 
force obedience  by  imprisonment  until  such  award,  arbitration,  or 
decree  is  complied  with  (sec.  728);  to  take  bail  and  affidavits  in  civil 
causes  (sec.  945);  to  discharge  poor  convicts  imprisoned  for  non- 
payment of  fines  (sec.  1042) ;  to  take  oaths  and  acknowledgments  (sec. 
1778);  to  institute  prosecutions  under  the  laws  relating  to  crimes 
against  the  elective  franchise,  and  civil  rights  of  citizens,  and  to  appoint 
persons  to  execute  warrants  thereunder  (sees.  1982  to  198S);  to  issue 
search  warrants  authorizing  internal  revenue  officers  to  search 
premises,  where  a  fraud  upon  the  revenue  has  been  committed  (sec. 
3462);  to  issue  warrants  for  deserting  foreign  seamen  (sec.  5280);  to 
summon  masters  of  vessels  to  appear  before  him  and  show  cause  why 
process  should  not  issue  against  such  -vessel  (sec.  4546);  to  issue 
warrants  for  and  examine  persons  charged  with  being  fugitives  from 
justice  (sees.  5270  and  5271);  and  to  administer  oaths  in  bankruptcy 
proceedings  (Bankruptcy  Act  of  1898,  sec.  20,  30  Stat.  L.  544)." 

In  general,  for  procedure  before  United  States  commissioners  and 
copious  collection  of  forms  applicable  thereto,  see  "United  States 
Commissioner's  Manual,"  by  Borden  H.  Mills  (1917);  also  sec  4  Fed. 
Stat.  Anno.,  2d  ed.,  pp.  631,  632,  for  references  and  cross-references 
relating  to  commissioners,  and  especially  see  Mills,  above  cited,  sec. 
3  and  footnotes.  Further,  see  Foster's  Fed.  Prac,  5th  ed.,  sees.  487, 
488,489. 


No.  1185. 

Warrant  of  Arrest. 

The  President  of  the  United  States  of  America  to  the  Marshal 

of  the  United  States  for  the District  of  ,  and 

his  Deputies,  or  any  or  either  of  them : 

Whereas,  complaint  on  oath  and  in  writing  has  been  made 

before  me,  a  United  States  commissioner  for  the district 

of ,  charging  that  L.  H.  did,  on  or  about  the day 

of ,  in  the  year  of  our  Lord  18 — ,  at ,  in  said  dis- 
trict, unlawfully  and  willfully,  etc.  [according  to  the  facts  set 
forth  in  the  affidavit],  contrary  to  the  form  of  the  statute  in 
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such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States ; 

Now,  therefore,  you  are  hereby  commanded  in  the  name  of 
the  President  of  the  United  States  to  apprehend  the  said  L.  H. 
and  bring  his  body  forthwith  before  me,  or  any  other  com- 
missioner having  jurisdiction  of  the  case,  to  answer  the  said 
complaint  and  to  be  dealt  with  according  to  law  for  the  said 
offense. 

Given  under  my  hand  and  seal  this day  of ,  in 

the  year  of  our  Lord  18—.  J.  N., 

[Seal.]  United  States  Commissioner 

Approved :  for  the District  of  , 

J.  H.,  U.  S.  Attorney. 

No.  1186. 

Temporary  Recognizance.  (1) 

The  United  States  of  America, 
District  of ,  City  of ,  ss. 


Be  it  remembered  that  on  this  day  of  ,  1894, 

before  me,  J.  N.,  a  United  States  commissioner  for  the  said 

district  of ,  personally  came  L.  H.,  as  principal,  and 

B.  H.,  E.  F.  and  G.  H.,  as  sureties,  and  jointly  and  severally 
acknowledged  themselves  to  owe  the  United  States  of  Amer- 
ica the  sum  of dollars,  to  be  levied  on  their  goods  and 

chattels,  lands  and  tenements,  if  default  be  made  in  the  con- 
dition following,  to-wit: 

The  condition  of  this  recognizance  is  such  that  if  the  said 
L.  H.  shall  personally  appear  before  me,  J.  N.,  a  commis- 
sioner as  aforesaid,  at  my  office.  No. street,  in  the 

city  of  — --,  on  the day  of ,  to  answer  the  charge 

of  [name  crime  charged],  and  then  and  there  abide  the  order 
of  said  commissioner,  and  not  depart  from  said  district,  then 
this  recognizance  to  be  void ;  otherwise  to  remain  in  full  force 
and  virtue.  B.  H. 

E.  F. 

G.  H. 
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Taken  and   acknowledged  before  me  on   the   day   above 
written.  J.  N., 

[Seal,]  United  States  Commissioner 

for  the District  of . 

(1)    This  may  not  be  required  or  permitted  in  New  York.    Foster's 
Fed.  Prac,  5th  ed.,  sec.  488 


Ho.  1187. 

Justification  of  Surety  to  Bond. 

The  United  States  of  America, 
-  District  of ,  City  of ,  ss. 


B.  H.,  of  No. street,  in  the  city  of ,  in  said 

district,  and  E.  F.,  of  No. street,  in  the  city  of 

,  in  said  district,  and  G.  H.,  of  No. street,  in 

the  city  of  ,  in  said  district,  sureties  on  the  foregoing 

recognizance,  make  oath  and  say,  each  for  himself,  that  he  is 

a  freeholder  in  the  city  of ;  that  he  is  worth  the  sum  of 

$ ,  over  and  above  his  just  debts  and  liabilities,  in  prop- 
erty subject  to  execution  and  sale,  and  that  his  property  con- 
sists of  [here  state  the  property  of  each  surety  separately]. 

B.  H. 
E.  F. 
G.  H. 

Sworn  to  before  me  this day  of ,  1894. 

J.  N., 
\Seal.]  United  States  Commissioner 

for  the District  of . 


Ho.  1188. 

Release  of  Suretie8.(l) 

[In  case  the  sureties  wish  to  surrender  their  principal  the 
following  indorsement  should  be  made  on  the  bond  given 
above:] 
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The  defendant,  L.  H.,  surrendered  on  this  bond  by  his 
sureties,  and  accepted  by  the  United  States  attorney,  and  the 

sureties  are  hereby  released  this day  of ,  1894. 

J.N., 
[Seal.]  United  States  Commissioner 

for  the District  of . 

(I)  Sec  R.  S.,  sec  1018;  Desty's  Fed.  Proc,  sec.  551. 


No.  1189. 

Final  Recognizance  for  Appearance  before  District  Court* 

The  United  States  of  America, 
District  of ,  City  of ,  ss. 

Be  it  remembered  that  on  this day  of ,  1894,  be- 
fore me,  J.  N.,  a  United  States  commissioner  for  the  said 

— —  district  of ,  personally  came  L.  H.,  as  principal,  and 

B.  H.,  E.  F.  and  G.  H.,  as  sureties,  and  jointly  and  severally 
acknowledged  themselves  to  owe  the  United  States  of  Amer- 
ica the  sum  of  $  ■■  ,  to  be  levied  on  their  goods  and  chattels, 
land  and  tenements,  if  default  be  made  in  the  condition  fol- 
lowing, to-wit: 

The  condition  of  this  recognizance  is  such  that  if  the  said 
L.  H.  shall  personally  appear  before  the  district  court  of  the 

United  States  for  the district  of ,  held  in  the  city 

of ,  in  the  district  aforesaid  on  the  first  day  of  the  next 

regular  term,  then  and  there  to  answer  the  charge  of  [here 
set  forth  offense  charged  in  the  affidavit],  and  then  and  there 
abide  the  order  of  the  said  court  and  not  depart  from  said 
district  without  leave,  then  this  recognizance  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue.  L.  H. 

B.  H. 
E.  F. 
G.  H. 
Taken   and   acknowledged  before  me  on   the   day   above 
"written.  J.  N., 

for  the District  of . 

[Seal.l  United  States  Commissioner 
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No.  1190. 

Temporary  Mittimus. 

The  United  States  of  America, 

-  District  of ,  City  of ,  ss. 


The  President  of  the  United  States  of  America  to  the  Keeper 
of  the  Jail  in County,  of  the  State  of ,  Greet- 
ing: 

Whereas,  L.  H.  has  been  arrested  upon  the  oath  of  E.  P., 

for  having  on  or  about  the day  of ,  1894,  at , 

in  the  district  aforesaid,  unlawfully  [here  set  forth  the  offense 
charged  in  the  affidavit],  and  has  not  been  examined  by  me, 

J.  N.,  a  United  States  Commissioner  for  the district  of 

,  and  has  been  required  to  give  bail  in  the  sum  of 

dollars  for  his  appearance  before  me  on  the day  of , 


at  ten  o'clock  a.  m.,  with  which  requisition  he  has  failed  to 
comply;  this  is  therefore  to  command  you  in  the  name  and 
by  the  authority  aforesaid  to  receive  the  said  L.  H.,  prisoner 
of  the  United  States  of  America  in  the  jail  of  said  county, 
there  to  remain  until  he  be  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal  in  the  district  aforesaid  on 
the day  of ,  1894.  J.  N., 

[Seal.]  United  States  Commissioner 

for  the District  of . 


No.  1191. 

Final  Mittimus. 

The  United  States  of  America, 
-  District  of ,  City  of ,  ss. 


The  President  of  the  United  States  of  America  to  the  Marshal 

of  said  District,  and  to  the  Keepet  of  the  Jail  in  

County,  of  the  State  of ,  Greeting : 

Whereas,  L.  H.  has  been  arrested  on  the  oath  of  E.  P.  for 
having  on  or  about  the day  of ,  at ,  in  the  dis- 
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trict  aforesaid,  unlawfully,  etc.    [here  set  forth  the  offense 
charged  in  the  affidaznt],  and  has  been  examined  by  me,  J. 

N.,  a  United  States  commissioner  for  the  said district  of 

,  upon  the  aforesaid  charge,  and  it  appearing  to  me  that 

said  offense  has  been  committed,  and  probable  cause  shown  to 
believe  said  L.  H.  committed  said  oflFense»  and  said  L.  H.  has 

been  required  to  give  bail  in  the  sum  of dollars  for  his 

appearance  at  the  first  day  of  the  next  regular  term  of  the 

court   for  the  district  of  ,  at  ,   which 

requisition  he  has  failed  to  comply  with; 

This  is  therefore  to  command  you,  in  the  name  and  by  the 
authority  aforesaid,  to  commit  the  said  L.  H.  to  the  custody 
of  the  jailer  of  said  county,  and  you,  the  keeper  of  said  jail 
in  said  county,  to  receive  the  said  L.  H.,  prisoner  of  the 
United  States  of  America,  in  the  jail  of  said  county,  there 
to  remain  until  he  be  discharged  by  due  course  of  law. 

Given  under  my  hand  and  seal  in  the  said  district  aforesaid 
this day  of ,  1894.  J.  N., 

[Seal,]  United  States  Commissioner 

for  the District  of . 


No.  1192. 

Return  by  the  Marshal  on  the  above  Mittimus. 

Received  this  mittimus,  with  the  within-named  prisoner, 
on  the day  of ,  1894,  and  on  the  same  day  I  com- 
mitted the  said  prisoner  to  the  custody  of  the  keeper  within 
named,  with  whom  I  left  at  the  same  time  a  certified  copy 
of  this  mittimus.  H.  C, 

United  States  Marshal 

Dated .  for  the District  of . 
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No.  1193. 

Recognizance  of  Witnesses.  (1) 

The  United  Slates  of  America, 

-  District  of  — ^ — ,  City  of ,  ss. 


.  Be  it  remembered  that  on  this day  of ,  1894,  be- 
fore me,  J.  N.,  a  United  States  commissioner  for  the  

district  of  ,  personally  came  [set  forth  names  of  wit- 
nesses'], and  acknowledged  themselves  to  own  and  be  indebt- 
ed to  the  United  States  of  America  in  the  full  and  just  sum 

of dollars,  to  be  levied  on  their  goods  and  chattels,  lands 

and  tenements,  if  default  should  be  made  in  the  conditions 
following: 

The  conditions  in  this  recognizance  are  such  that  if  the 
above-named [here  insert  names  of  witnesses]  shall  per- 
sonally appear  before  the  district  court  of  the  United  States 

for  the district  of ,  on  the  first  day  of  its  next  term 

thereof,  to  be  begun  and  held  at  ,  in  the  said  district, 

then  and  there  to  testify  in  a  cause  wherein  the  United  States 
are  plaintiffs,  and  L.  H.  is  defendant,  on  the  behalf  of  the 
United  States,  and  shall  not  at  any  time  be  absent  from  said 
court  without  leave,  then  this  recognizance  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

In  testimony  whereof  the  obligors  have  hereunto  set  their 
hands  the  day  and  year  above  written. 

Signature  of  witnesses:  .     [Seal.] 

.     [Seal.] 

.     [Seal.] 

Subscribed  in  niy  presence  and  acknowledged  before  me 
this day  of  — ,  1894.  J.  N., 

[Seal.]  United  Stales  Commissioner 

for  the District  of . 

(1)  R.  S..  sec.  879. 
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Ho.  1194. 

Subpoena  for  Witnesses.  (1) 

The  United  States  of  America, 
-  District  of ,  City  of ,  ss. 


The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the District  of : 

You  are  hereby  commanded  to  summon  J.  K.,  L.  M.  and 
W.  C,  if  they  are  to  be  found  in  your  district,  to  be  and 
appear  before  me,  J.  N.,  a  United  States  commissioner  for 

the  district  of  aforesaid,  at  my  office,  No.  

street,  in  the  city  of ,  state  of ,  on  the 

day  of ,  1894,  at  ten  o'clock  a.  m.,  to  give  testimony  and 

the  truth  to  say  in  a  cause  pending  before  me,  wherein  the 
United  States  are  plaintiffs,  and  L.  H.  defendant,  in  behalf 
of  the  United  States;  hereof  fail  not,  under  penalty  of  the 
law,  and  have  you  then  and  there  this  writ. 

Given  under  my  hand  and  seal  this  day  of  , 

1894.  J.  N., 

[SeaL]  United  States  Commissioner 

for  the District  of . 


(1)  The  power  to  issue  is  inherent  in  the  office  of  commissioner; 
no  statute  gives  direct  authority.  Mills,  Commissioner's  Manual, 
sec.  27. 


No.  1195. 

Affidavit  of  Attendance. 

The  United  States  of  America, 
District  of  ,  ss. 

Before  me,  ].  N.,  a  United  States  commissioner  for  the 
district  of  ,  personally  came  M.  H.,  who  makes 


oath  and  says  that  he  has  attended  the  examination  in  the 
cause  of  the  United  States  against  L.  H.,  charged  with  [mur- 
der, embezzling  money,  or  as  it  may  be],  as  witness  in  bc^half 
of  the  United  States,  days;  that  he  resides  miles 
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from  the  place  where  said,  examination  was  held,  for  which 
attendance  and  mileage  while  traveling  to  and  returning  from 
said  examination  he  claims  the  compensation  allowed  by  law. 

M.  H. 

Sworn  to  and  subscribed  to  before  me  this  day  of 

,  1894.  J.  H., 

[SeaL]  United  States  Commissioner. 


No.  1196. 

Order  to  Pay  Witness.  (1) 

The  United  States 

V.  ^    [The  charge  against  the  defendant.] 

L.  H. 

This  is  to  certify  that  the  several  persons  hereinafter  named 
have  attended  before  me  as  witnesses  in  behalf  of  the  United 
States  in  the  above  entitled  cause,  and  that  they  are  entitled 
to  receive  from  the  United  States  the  sum  set  opposite  their 
respective  names,  for  attendance  and  mileage,  which  said  sum 
the  marshal  is  hereby  ordered  to  pay  the  said  witnesses. 

[Here  should  follow  the  names  of  the  witnesses  who  at- 
tended, number  of  miles  traveled,  amount  due,  and  should  be 
signed  below  by  the  commissioner  with  his  official  seal  and 
title.] 

(1)  See  Mills,  Commissioner's  Manual,  p.  205. 


Ho.  1197. 

Transcript  from  Commissioner.(l) 


Before  J.  N.,  United  States 

Commissioner  for  the 

District  of . 

The  United  States 

V. 

L.  H. 


J.  H., 
Attorney  for  the  United 
States. 

J.  W., 

Attorney  for  the  Defendant. 


Two  affidavits  and  complaints  of  E.   P.   taken  and  filed, 
charging  that  on  or  about  the  day  of  ,  1894,  at 
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,  in  the district  of ,  the  said  L.  H.,  defendant 

herein,  did  violate  sections of  the  United  States  revised 

statutes,  contrary  to  the  form  of  the  statute,  etc. 

June  21,  18 — ,  issued  warrant  for  arrest  of  defendant  to 
United  States  marshal. 

June  22,  18 — ,  issued  three  subpoenas  for  witnesses  to 
United  States  marshal. 

June  21,  18 — ,  warrant  returned,  executed  by  arrest  of  de- 
fendant at ,  in  the  district  of ,  on  the  21st  day  of 

June,  18 — . 

June  21,  18 — ,  defendant  present  in  court,  waived  examina- 
tion ;  bail  fixed  at  $ . 

June  22,  l&r- ,  defendant  present  in  court;  arrested  upon 
second  warrant. 

[Continue  with  docket  entries  of  all  proceedings  before  the 
commissioner,  after  which  follows  the  transcript  of  the  record 
before  said  commissioner,  and  conclude  as  follows:] 
The  United  States  of  America, 
District  of . 

I,  J.  N.,  a  United  States  commissioner  in  and  for  the  said 
district,  do  hereby  certify  that  the  foregoing  writing  is  a  true 
transcript  of  the  entries  on  my  docket  in  the  cause  therein 
named,  and  the  process,  writs  and  papers  in  said  cause  are 
hereby  returned  unto  the  district  court  of  the  United  States 
for  the district  of in  pursuance  of  law. 

In  witness  whereof  I  hereunto  set  my  hand  ^nd  seal  at  my 
office,  in ,  in  said  district,  this day  of ,  1894. 

[Seal,]  J.  N., 

United  States  Commissioner 
for  the District  of . 

(1)  See  Mills,  Commissioner's  Manual,  p.  210. 
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Ho.  1198. 

Affidavit  for  Search  Warrant  (Internal  Revenue). 

The  United  States  of  America, 
District  of  ,  ss. 

Be  it  remembered  that  on  this  day,  before  me,  J.  N.i  a 

United  States  commissioner  for  the  district  of  , 

came  A.  B.,  who  being  by  me  duly  sworn,  deposes  and  says 
that  he  has  good  reason  to  believe,  and  does  verily  believe, 
that  a  fraud  upon  the  revenue  of  the  United  States  has  been 
and  is  being  committed  upon  and  by  use  of  a  certain  [state 
the  facts  as  may  be],  being  the  premises  of  G.  W.,  and  being 

situated  in  the  city  of ,  in  the  county  of ,  and  state 

of ,  and  within  the  district  above  named.  A.  B. 

Sworn  to  before  me  and  subscribed  to  in  my  presence  this 
day  of ,  1894.  J.  N.. 

[Seal.}  United  States  Commissioner 

as  aforesaid. 


No.  1199. 

Search  Warrant  (Internal  Revenue).(l)  , 

The  United  States  of  America, 
District  of  : ,  ss. 

To  S.  \\'..  Internal  Revenue  Officer  of  the  United  States  for 

District  of  ,  and  to  his  Deputies,  or  any  of 

them : 

* 

Whereas,  complaint  on  oath  and  in  writing  has  this  day 
been  made  before  me,  J.  N.,  a  United  States  commissioner  in 
and  for  the  said  district,  by  A.  B.,  alleging  that  he  has  reason 
to  believe  that  a  fraud  upon  the  revenue  of  the  United  States 
is  being  committed,  upon  and  by  use  of  a  certain  [stat,e  facts 
as  in  afRdavit],  being  the  premises  of  G.  W.,  and  being  situ- 
ated in  the  city  of ,  in  the  county  of ,  and  state  of 

,  and  within  the  district  above  named. 

You  are  therefore  hereby  commanded,  in  the  name  of  the 
President  o^  the  United  States,  to  enter  said  premises  with 
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the  necessary  and  proper  assistance,  and  there  diligently  to 
investigate  and  search  into  and  concerning  said  fraud,  and  to 
report  and  act  concerning  the  same  as  required  by  law. 

Given  under  my  hand  on  this day  of ,  1894. 

J.  N., 

[Seal,]  United  States  Commissioner. 

(1)  R.  S.  U.  S.,  sec.  3642. 


No.  1200. 

Affidavit  for  Search  Warrant  under  Penal  Code,  Sec.  173. 

The  United  States  of  America, 
District  of  ,  ss. 

Be  it  remembered  that  on  this  day,  before  me,  J.  N.,  a 

United  States  commissioner  for  the  district  of  — r-, 

came  A.  B.,  who,  being  by  me  duly  sworn,  deposes  and  says 
that  he  has  good  reason  to  believe,  and  does  verily  believe, 
that  the  manufacture  of  counterfeit  money,  and  the  conceal- 
ment of  counterfeit  money,  and  the  manufacture  and  conceal- 
ment of  counterfeit  obligations  and  coins  of  the  United  States 
[or  any  foreign  government,  naming  iV],  and  the  manufac- 
ture and  concealment  of  dies,  hubs,  molds,  plates,  and  other 
things  fitted  and  intended  to  be  used  for  the  manufacture  of 
counterfeit  money,  coins  and  obligations  of  the  United  States 
[or  any  foreign  government,  naming  it;  or,  of  a  bank  doing 
business  under  the  authority  of  the  United  States,  or  of  any 
state  or  territory,  naming  it;  or,  of  a  bank  doing  business  un- 
der the  authority  of  a  foreign  government ;  or,  of  a  political 

division  of  a  foreign  government  in  ],  is  being  carried 

on  and  practiced  upon  the  premises,  of  G.  W.,  and  being  situ- 
ated in  the  city  of ,  in  the  county  of ,  and  state  of 

,  and  within  the  district  above  named.  A.  B. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 
day  of ,  1894.  J.  N., 


[SeaL]  United  States  Commissioner 

as  aforesaid. 
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No.  1201. 

Search  Warrant  under  Penal  Code,  Sec  173. 

The  United  States  of  America, 
District  of ,  ss. 

To  the  Marshall  of  the  United  States  for  the District  of 

,  or  to [naming  the  special  deputy] : 

Whereas,  complaint  on  oath  and  in  writing  has  this  day 
been  made  before  me,  J.  N.,  a  United  States  Commissioner 
in  and  for  the  said  district,  by  A.  B.,  alleging  that  he  has 
reason  to  believe  and  does  believe  that  [state  the  facts  as  in 
affidavit],  being  the  premises  of  G.  W.,  and  being  situated  in 

the  city  of ,  in  the  county  of ,  and  state  of ,  and 

within  the  district  above  named; 

You  are  therefore  hereby  commanded,  in  the  name  of  the 
President  of  the  United  States,  to  enter  said  premises  with 
the  necessary  assistance,  in  the  daytime  only,  and  there  search 
for  any  such  counterfeit  money,  coins,  dies,  hubs,  molds, 
plates,  and  other  things,  and  of  any  such  obligations,  and  if 
any  such  be  found,  to  seize  and  secure  the  same,  and  to  make 
return  thereof  to  the  proper  authority. 

Given  under  my  hand  and  seal  this  day  of  , 

1894.  J.  N., 

[Seal.]  United  States  Commissioner 

as  aforesaid. 


No.  1202. 

Seaman's  Wages.     Proceedings  before  Commissioner. 

For  forms,  see  under  title  "Admiralty." 
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POOR  CONVICT. 

No.  1203. 

Application  for  Discharge. (I) 

The  United  States  of  America, 
District  of  ,  ss. 

The  United  States     "i*,..       .       ,.,  r 

I    Apphcation  for  discharge  from  im- 

^      '  \        prisonment  under  R.  S.,  sec.  1042. 

To  J.  N.,  a  United  Stales  Commissioner  for  the District 

of : 

Your  petitioner  represents  and  states  that  he  was  sentenced 

to  pay  a  fine  of and  costs  by  the  district  court  of  the 

United  States  for  the district  of ;  that  he  has  been 

imprisoned  for  thirty  days  in  the county  jail,  in  the  state 

of ,  for  non-payment  of  such  fine  and  costs,  and  that  he 

is  unable  to  pay  the  same ;  wherefore  he  hereby  makes  applica- 
tion in  writing  for  discharge  from  imprisonment  in  the 

county  jail,  under  the  provisions  of  section  1042  of  the  re- 
vised statutes  of  the  United  States.  L.  H., 

Dated  this day  of ,  1894.  Applicant. 

(1)  See  Desty's  Fed.  Proc,  sec.  578;  R.  S.,  sees.  1042,  5296. 


No.  1204. 

Mandate  to  Jailer  to  Produce  Prisoner. 

The  United  States  of  America, 
District  of . 

The  United  States  of  America  to  the  Jailer  of County, 

Greeting : 

Whereas,  L.  H.  has  this  day  made  an  application  in  writing 
before  J.  N.,  a  United  States  commissioner  for  the  district 
aforesaid,  for  a  discharge  from  imprisonment  in  the  
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county  jail,  in  the  state  of ,  under  the  provisions  of  sec- 
tion 1042  of  the  revised  statutes  of  the  United  States; 

This  is  therefore  to  command  you  to  produce  the  body  of 
said  L.  H.  forthwith  before  me,  J.  X.,  a  United  States  com- 
missioner for  the  district  of  ,  at  No. 

street,  in  the  city  of ,  in  said  district,  and  the  marshal 

of  the  district  aforesaid  is  directed  to  execute  this  mandate. 

In  witness  whereof  I  hereunto  set  my  hand  and  seal  this 
day  of ,  1894.  J.  N., 

[Seal,]  United  States  Commissioner 

for  the District  of . 


No.  1205. 

Oath  of  Poor  Convict.  (1) 

The  United  States  of  America, 
District  of . 


The  United  States     )     .     ,.      .        .        ,.    , 

f    Application   for  discharge   from   im- 

,     '  C        prispnment  unrder  R.  S.,  sec.  1042. 

I,  L.  H.,  do  solemnly  swear  that  I  have  not  any  property, 
real  or  personal,  to  the  amount  of  $20,  except  such  as  is  by 
law  exempt  from  being  taken  on  civil  precept  for  debt  by  the 
laws  of  [state  where  oath  is  administered]  ;  and  that  I  have 
no  property  in  any  way  conveyed  or  concealed,  or  in  any  way 
disposed  of,  for  my  future  use  or  benefit,  so  help  me  God. 

L.  H. 

Subscribed  and  sworn  to  before  me  this day  of , 

1894.  J.  N., 

[Seal.]  United  States  Commissioner 

for  the District  of . 


(1)  This  form   of  oath  is  prescribed  by   statute.     See    R.   S.,   sec. 
1042;  Dcsty's  Fed.  Proc,  sec.  578. 
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No.  1206. 

Certificate  of  Discharge. 

The  United  States  of  America, 
District  of . 


The  United  States 

v. 

L.  H. 


Application  for  discharge  from  im- 
prisonment under  R.  S.,  sec.  1042. 


It  appearing  to  me,  J.  N.,  a  United  States  commissioner 

for  the  district  of  ,  that  L.  H.,  the  above-named 

defendant,  has  been  imprisoned  in  the county  jail  for  the 

period  of  30  days,  solely  for  the  non-payment  of  a  fine  and 
costs  adjudged  against  him  by  the  district  court  of  the  United 

States  for  the district  of ,  and  that  he  is  unable  to 

pay  the  same,  and  has  complied  with  all  the  requirements  of 
law,  it  is  therefore  ordered  that  L.  H.  be  discharged  from 
further  imprisonment,  and  go  hence  without  day. 

J.  N., 

[Seal.]  United  States  Commissioner 

for  the District  of . 

Dated  this day  of ,  1894. 
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EXTRADITION. 

Ho.  1207. 

Complaint  for  Warrant.(l) 

The  United  States  of  America, 
District  of ,  ss. 


On  this day  of personally  appeared  before  me, 

J.  N.,  a  United  States  commissioner  for  the  —. —  district  of 

,  and  duly  authorized  by  the  said  court  to  issue  warrants 

for  the  extradition  of  fugitives  from  justice  of  foreign  govern- 
ments, A.  B.,  of ,  who  makes  solemn  oath,  and  says  that 

L.  H.  did,  on  the day  of ,  at ,  within  the  juris- 
diction and  government  of ,  commit  the  crime  of  murder 

[or  as  the  case  may  be],  in  that  he  did,  on  the  said day 

of ,  at  the aforesaid  [here  set  forth  facts  sufficient 

to  constitute  an  offense  under  the  treaty],  against  the  peace 

and  government  of  said ;  that  the  said  L.  H.  is  now  a 

fugitive  from  the  justice  of  the  said  government  of ,  and 

that  he  did,  on  or  about  the day  of ,  flee  into  and 

is  now  found  within  the  limits  of  this  judicial  district. 

A.  B. 

Subscribed  and  sworn  to  before  me  on  the  day  and  year 

first  mentioned  above,  at  my  office,  No. street,  in 

the  city  of ,  in  the  district  aforesaid.  J.  N., 

[Seal]  United  States  Commissioner 

for  the District  of . 

(1)  Sec  Desty's  Fed.  Proc,  sees.  585  et  seq.;  R.  S.,  sees.  5270  ct 
scq.;  Foster's  Fed.  Prac,  5th  cd.,  sec.  490. 

If  the  affidavit  is  made  by  the  representative  of  the  foreign  govern- 
ment this  fact  should  appear.  Ex  parte  Lane,  6  Fed.  34;  In  re  Herris, 
32  Fed.  583.  For  discussion  of  scope  of  treaty  provisions,  sec  Ex  parte 
Charlton,  185  Fed.  880.  229  U.  S.  447. 
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Ho.  1208. 

Warrant  to  Arrest  Fttgitive.(l) 

The  United  States  of  America, 
District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the District  of ,  Greeting : 

\Miereas,  complaint  on  oath  and  in  writing  has  this  day 
been  made  by  A.  B.  before  me,  J.  N.,  a  United  States  com- 
missioner for  the district  of ,  duly  authorized  by  the 

said  court  to  issue  warrants  for  the  extradition  of  fugitives 
from  justice  of  foreign  governments,  and  particularly   for 

L.  H.,  a  fugitive  from  justice  from  the  republic  of  , 

wherein  it  is  alleged  that  L.  H.  did  on  the day  of , 

1894,  at  ,  within  the  jurisdiction  and  government   of 

,  commit  the  crime  of  murder  [or  as  the  case  may  be],  in 

that  he  did  then  and  there  [set  forth  the  zvords  of  the  com- 
plaint  zi'iih  reference  to  the  facts  constiiuting  the  offense], 
against  the  peace  and  government  of  the  said  government  of 

,  and  that  the  said  L.  H.  is  now  a  fugitive  from  justice 

of  said ,  and  is  now  within  the  limits  of  this  judicial  dis- 
trict; and,  whereas,  it  appears  to  me  that  a  treaty  or  conven- 
tion exists  between  the  government  of  the  United  States  and 

the  government  of for  the  extradition  of  fugitives  from 

justice,  and  that  the  crime  of  murder,  with  which  the  said 
L.  H.  is  charged,  is  embraced  in  the  terms  of  said  treaty  or 
terms  of  extradition; 

These  are  therefore  to  command  you  forthwith  to  appre- 
hend the  said  L.  H.,  and  to  bring  him  before  me,  to  be  dealt 
with  according  to  law  and  the  provisions  of  said  treaty  of 
extradition. 

Given  under  my  hand  and  seal  this day  of ,  1894, 

at  my  office.  No. street,  in  the  city  of  ,  in 

the  district  aforesaid.  J.  N., 

[Seal,]  United  States  Commissioner 

for  the District  of . 

(1)  The  first  step  in  extrarliting  a  fugitive  from  justice  of  a  foreign 
country  under  a  treaty  with  the  United  States  is  to  file  a  complaint 
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under  oath  with  a  United  States  commissioner,  who  has  heen  previ- 
ously authorized  by  a  court  under  R.  S.,  sec.  5270,  to  issue  such  warrants 
and  to  hold  a  preliminary  examination.  The  commissioner  then  issues 
a  warrant  for  arrest  of  the  fugitive.  The  fugitive  is  arrested  by  the 
marshal  of  the  district  in  which  the  warrant  issues  and  the  fugitive 
is  brought  before  the  commissioner  for  a  preliminary  hearing.  Evi- 
dence, either  oral  or  written,  is  introduced  on  behalf  of  and  against 
the  fugitive  If  the  evidence  is  written  it  must  be  authenticated  as 
provided  in  R.  S.,  sec.  5271.  Arguments  of  counsel  are  heard  and  the 
commissioner,  if  he  finds  the  evidence  sufficient  to  identify  the 
prisoner  and  show  probable  cause,  certifies  his  findings  to  the  Secre- 
tary of  State  of  the  United  States  together  with  a  record  of  the  evi- 
dence and  proceedings  before  him.  The  State  Department  thereupon 
issues  a  warrant  of  extradition  which  authorizes  the  counsel  or  other 
agent  of  the  foreign  government  to  take  the  prisoner  to  the  govern- 
ment requesting  his  extradition.  See  In  re  Heinrich  Herrle,  47  O. 
W.  L.  Bui.  304. 

If  the  complaint  is  upon  more  than  one  charge  the  commissioner 
should  specify  in  his  certificate  to  the  Secretary  of  State  upon  which 
charges  he  finds  probable  cause. 

The  commissioner  is  not  ordinarily  authorized  to  admit  fugitive 
from  justice  to  bail  in  an  international  extradition  proceeding.  In  re 
Carrier,  57  Fed.  578;  In  re  Wright,  123  Fed.  463. 


Ho.  1209. 

Final  Commitment.(l) 

The  United  States  of  America, 
District  of  ,  ss. 

In  the  Matter  of 
the  Extradition  of  L.  H. 

This  cause  coming  on  to  be  heard  this  day  of , 

1894,  before  me,  J.  N.,  a  United  States  commissioner  for  the 

district  of ,  on  requisition  presented  by  [here  state 

the  name  and  official  character,  as  F.  L,,  consul  at  the  port  of 
Cincinnati  for  the  Republic  of  France],  that  the  said  L.  H. 
be  committed  for  the  purpose  of  being  delivered  up  as  a  fugi- 
tive from  justice  pursuant  to  the  provisions  of  a  treaty  dated 

the day  of ,  and  made  between  the  government  of 

the  United  States  and  that  of  France,  and  a  hearing  being 
had,  and  evidence  produced,  I  find  and  adjudge  that  the  evi- 
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dence  produced  against  the  said  L.  H.  is  sufficient  in  law  to 
justify  his  commitment  on  the  charge  of  [here  set  forth  the 
crime  charged]  had  the  crime  been  committed  within  the 
United  States.  I  therefore  order  that  the  said  L.  H.  be  com- 
mitted pursuant  to  the  provisions  of  the  treaty  aforesaid,  to 
abide  the  order  of  the  President  of  the  United  States  in  the 
premises. 

Given  under  my  hand  and  seal  at  the  city  of ,  this 

day  of ,  1894.  J.  N., 

[Seal]  United  States  Commissioner 

for  the District  of . 

(I)  R.  S.  U.  S^  sec.  S27a 


No.  1210. 

Certificate  of  EztracBtion  Proceedings.  (1) 

The  United  States  of  America,  In  the  Matter  of  the  Ex- 
District  of         ,,  ss.  tradition  of  L.  H. 

I,  J.  N.,  a  United  States  commissioner  for  the district 

of ,  being  duly  authorized  by  the  said  court  to  issue  the 

warrant  for  the  arrest  of  L.  H.,  and  hear  evidence  in  respect 
to  the  charges  against  L.  H.,  and  proceed  according  to  law  in 
the  matter  of  the  extradition  of  said  L.  H.,  a  fugitive  from 
justice  from  the  republic  of ,  a  foreign  government,  un- 
der a  treaty  existing  between  the  United  States  and  said  re- 
public of ,  do  hereby  certify  that  a  complaint  was  duly 

made  on  oalh  and  in  writing  before  me  by  A.  B.,  charging 
L.  H.  with  having  committed  the  crime  of  murder  [or  as  the 
case  may  be],  within  the  jurisdiction  and  government  of  — , 
and  that,  being  a  fugitive  from  justice  of  said  country,  I  there- 
upon issued  my  warrant  for  the  arrest  of  the  said  L.  H., 
directed  to  the  marshal  of  the  United  States  for  the  said  dis- 
trict, and  by  virtue  thereof  the  said  L.  H.  was  by  the  marshal 
arrested  ?nd  brought  before  me  for  examination  and  hearirtg 
upon  said  charge,  and  that  said  examination  and  hearing  was 
held  on  the day  of ,  1894,  at  my  office  at  No.  -  ~  - 
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•Street,  in  the  city  of ,  and  that  R.  X.,  Esq.,  was 


present  as  counsel  for  the  [foreign  government],  and  R.  Y., 
Esq.,  was  present  as  counsel  for  the  prisoner,  and  that  the 
evidence  adduced  before  me  I  consider  sufficient  evidence  to 
sustain  the  charge  under  the  law  and  the  provisions  of  the 
treaty  of  extradition  between  the  government  of  the  United 
States  and  the  government  of  [foreign  power],  and  that  I 
have  accordingly,  by  my  warrant  under  my  hand  and  official 

seal,  this day  of ,  1894,  committed  him  to  the 

county  jail  in  the  city  of ,  to  await  the  order  of  the  Presi- 
dent of  the  United  States  in  the  premises. 

I  further  certify  that  the  following  is  a  true  copy  of  the 
testimony  taken  before  me  on  said  hearing  and  examination 
[here  set  forth  the  testimony  in  fidl]. 

Witness  my  hand  and  seal  this day  of ,  1894. 

J.  N., 

[Seal.]  United  States  Commissioner  • 

for  the District  of . 

(1)  R.  S.  U.  S..  sec  S27a 


Ho.  1211. 

Complaint  for  Warrant  of  Arrest  to  Remove  under  R.  S., 

Sec.  1014. 

United  States  of  America, 
District  of ,  ss. 

This  day  of personally  appeared  before  me,  J, 

N.,  a  United  States  commissioner  for  the  district  of 

,  who  makes  solemn  oath  and  says  that  L.  H.  did  on  the 

day  of ,  at ,  within  the  state  of ,  commit 

the  crime  of  [state  the  offense  according  to  the  case],  in  that 

he  did  on  the  said day  of ,  at aforesaid  [here 

set  forth  facts  suMcieni  to  constitute  an  offense  under  the  laws 
of  the  United  States],  against  the  peace  and  government  of 
the  said  United  States ;  that  the  said  L.  H.  is  now  a  fugitive 
from  the  justice  and  that  he  did  on  or  about  the  day 
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of flee  into  and  is  now  found  within  the  limits  of  this 

judicial  district.  A.  B. 

Subscribed  and  sworn  to  before  me  on  the  day  and 

year  above  mentioned  at  my  office,  No. street,  in 

the  city  of ,  in  the  district  aforesaid.  J.  N., 

United  States  Commissioner 

for  the District  of . 

[Se(U.'\  United  States  Commissioner 


No.  1212. 

Warrant  to  Arrest  a  Fugitive  for  Removal  under 
R.  S.,  Sec.  1014.(1) 

The  United  States  of  America, 
District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Marshal 
of  the District  of ,  Greeting: 

Whereas,  complaint  on  oath  and  in  writing  has  this  day 
been  made  by  A.  B.  before  me,  J.  N.,  a  United  States  commis- 
sioner for  the district  of ,  where  it  is  alleged  that 

L.  H.  did  on  the  day  of ,  A.  D.  ,  at  , 

within  the  state  of ,  in  the  district  of ,  commit  the 

crime  of  [here  state  the  crime  complained  of],  in  that  he  did 
then  and  there  [set  forth  the  words  of  the  complaint  with  ref- 
erence to  the  facts  constituting  the  offense]  against  the  peace 
and  government  of  the  United  States,  for  which  offense  the 
said  L.  H.  has  been  indicted  by  the  grand  jury,  duly  empan- 
eled, sworn  and  charged  to  inquire  in  and  for  the dis* 

trict  of ,  and  that  said  L.  H.  is  now  a  fugitive  from  the 

justice  of  the  said  district,  and  is  now  within  the  limits  of 
this  judicial  district;  and  whereas,  it  appears  to  me  that  the 
said  L.  H.  should  be  brought  before  me  to  determine  if 
he  should  be  removed  to  the  said  district  for  trial  pursuant  to 
the  provisions  of  Section  1014  of  the  Revised  Statutes  of  the 
United  States; 
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These  are  therefore  to  command  you  forthwith  to  appre- 
hend the  said  L.  H.  and  bring  him  before  me  to  be  dealt  with 
according  to  law. 

Given  under  my  hand  and  seal  this day  of ,  A.  D. 

,  at  my  office,  No. , street,  in  the  city  of 

in  the  district  aforesaid.  J.  N., 

[Seal.]  United  States  Commissioner 

for  the District  of '. 


(1)  When  a  warrant  is  issued  and  the  accused  arrested  he  is 
brought  before  a  commissioner.  He  thereupon  pleads.  If  his  plea  is 
guilty  he  should  be  held  to  bail  or  committed.  If  his  plea  is  not 
guilty  he  may  waive  examination  or  demand  a  hearing  Unless  he 
waives  examination  he  is  entitled  to  a  speedy  hearing. 

At  the  examination  before  a  commissioner  evidence  may  be  intro- 
duced for  and  against  the  accused  and  counsel  may  be  heard.  The 
magistrate  must  determine  the  identity  of  the  prisoner  and  his 
probable  guilt.  If  he  is  satisfied  as  to  these  two  questions  it  is  his 
duty  to  admit  the  accused  to  bail  for  trial  before  such  court  as  by  law 
is  cognizant  of  the  ofCense.  If  the  accused  fails  to  tender  sufficient 
bail  the  magistrate  may  then  commit  him  to  the  custody  of  the 
marshal  to  await  a  warrant  for  his  removal.  If  on  the  other  hand 
there  is  no  probable  cause  of  his  guilt,  or  his  identity  is  not  established, 
the  accused  is  entitled  to  be  discharged  by  the  magistrate.  When  the 
accused  is  discharged  or  admitted  to  bail  by  the  magistrate,  extradi- 
tion proceedings  are  at  an  end. 

When  the  accused  has  been  committed  to  the  custody  of  the 
marshal,  the  United  States  attorney  appears  before  the  judge,  usually 
attended  by  the  marshal  with  the  prisoner,  and  makes  an  application 
for  an  order  for  a  warrant  of  removal.  This  should  be  done  as  soon 
as  possible  after  the  commitment  by  the  commissioner.  The  order 
or  warrant  of  removal  is  not  issued  as  a  matter  of  course.  It  is  the 
duty  of  the  judge  to  determine  judicially  whether  the  prisoner  should 
be  taken  to  another  district  for  trial,  or  whether  he  is  entitled  to  his 
freedom.  The  practice  in  the  several  districts  is  not  uniform  as  to 
how  far  the  judge  will  go  in  his  inquiry  before  he  takes  action  in  the 
shape  of  an  order  either  granting  or  refusing  the  transfer  of  the 
prisoner.  He  must  in  any  case  be  satisfied  with  the  proof  of  the 
identity  of  the  prisoner.  And  if  no  opposition  is  made  he  may  rely 
upon  the  finding  of  the  commissioner  in  respect  to  the  probable  cause 
of  guilt.  But  he  is  not  obliged  to  do  so.  The  judge  may  allow  an 
examination  de  novo  before  him  upon  the  facts  to  determine  this 
question.  In  re  Dana.  68  Fed.  886;  In  re  Wolf,  27  Fed.  606.  At  such-  a 
hearing  it  seems  to  be  not  only  the  right  but  the  duty  of  the  judge  to 
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look  into  the  indictment  and  probably  into  an  order  of  court  so  far  as 
to  be.  satisfied  that  an  offense  is  charged,  which*  may  be  lawfully  tried 
in  the  forum  to  which  it  is  claimed  the  accused  should  be  removed. 
Horner  v.  U.  S.,  44  Fed.  677  (143  U.  S.  214);  Callan  v.  Wilson,  127  U. 
S.  540;  In  re  Pallister,  136  U.  S.  261;  In  re  Terrell.  51  Fed.  213;  In  re 
Doig,  4  Fed.  193;  U.  S.  v.  Brawner,  7  Fed.  86;  U.  S.  v.  Rogers,  23  Fed. 
658;  U.  S.  V.  Yarborough,  122  Fed.  293;  Green  v.  Henkel,  183  U.  S. 
249,  46  U.  S.  (L.  Ed.)  177;  In  re  Benson,  131  Fed  969. 


No.  1213. 

Bench  Warrant  for  Removal  (R.  S^  Sec  1014).(1) 

The  United  States  of  America, 
District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the  United  States  for  the  District  of , 

and  to  his  Deputies,  or  any  or  either  of  them : 

Whereas  L.  H.  has  been  brought  before  me  upon  a  com- 
mitment made  by  a  United  States  commissioner  in  this  dis- 
trict for  the  purpose  of  obtaining  a  warrant  for  the  removal 
of  the  said  L.  H.  to  the district  of ,  in  which  dis- 
trict the  offense  for  which  said  prisoner  has  been  committed 
is  to  be  tried,  a  copy  of  which  commitment  is  hereto  annexed. 

And  whereas,  the  United  States-  district  attorney  for  the 

district  of  has  made  application  to  me  under  the 

provisions  of  Section  1014  of  the  Revised  Statutes  of  the 
United  States  for  a  warrant  for  the  removal  of  said  prisoner 

to  the  said district  of ,  and  an  examination  of  the 

matter  having  been  made  by  me:  now,  therefore,  you  arc 
hereby  commanded   to   remove   said   prisoner,   now   in   your 

custody,  forthwith  to  the  said  — —  district  of ,  and  there 

deliver  him  to  the  United  States  marshal  for  the  dis- 
trict of ,  or  some  other  proper  officer  authorized  to  re- 
ceive the  said  prisoner,  in  order  that  he  may  be  dealt  with 
according  to  law. 
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Given  under  my  hand  and  seal  of  the  district  court  of  the 

United  States  for  the  district  of  ,  at  the  city  of 

,  this day  of ,  189—.  G.  W., 

[Seal.]  District  Judge. 

Attest : 
B.  R.,  Clerk. 

(I)  When  it  is  sought  to  remove  a  prisoner  under  R.  S..  sec.  1014, 
and  the  prisoner  has  been  brought  before  the  judge  and  he  is  satisfied 
with  the  identity  of  the  prisoner  a?id  of  the  probable  cause  of  his 
guilt  he  issues  an  order  or  warrant  of  removal.  Horner  v.  U.  S.,  143 
207;  In  re  Burkhardt,  33  Fed.  25;  U.  S.  v.  White.  25  Fed.  716.  This 
warrant  should  be  directed  to  the  marshal  of  the  district  within  which 
the  prisoner  is  confined  and  extradition  proceedings  had. 

Only  one  writ  or  watrant  is  necessary  to  remove  a  prisoner  from 
one  district  to  another,  R.  S.,  sec.  1029. 

The  marshal  of  the  district  where  the  prisoner  is  confined  may 
deputize  the  marshal  of  the  district  in  which  the  trial  is  to  be  held  to 
execute  the  warrant  of  removal.    U.  S.  v.  Fletcher,  147  U.  S.  664. 

If  upon  the  hearing  it  appears  that  the  removal  should  not  be  made 
the  judge  will  refuse  the  warrant  and  order  the  prisoner  discharged. 
In  re  Dana,  68  Fed.  886;  U.  S.  v.  Rogers,  23  Fed.  658.  He  may  admit 
the  party  to  bail  and  should  do  so  if  the  party  can  furnish  bail,  and  to 
this  end  he  may  reduce  or  increase  the  bail  fixed  by  the  commis- 
sioner. U.  S.  v.  Brawner,  7  Fed.  86;  U.  S.  v.  Rogers,  28  Fed.  661;  In  re 
Wolf,  27  Fed.  615;  see  also  Pettit  v.  Walshe,  194  U.  S.  205,  48  L.  Ed. 
938;  see  also  Foster's  Fed.  Prac,  Sth  ed.,  sec.  491. 

See  also  note  to  extradition  warrant  to  arrest  prisoner,  above. 


No.  1214. 

Fee  Bill  of  United  States  Commissioners.  (1) 

United  States  to ,  Dr.,  United  States  Commissioner  for 

the  District   of  ,   residing  at ,   for  the 

quarter  ending ,  190 — . 

Complaint  made  by .    His  official  title. 

.     Offense  charged,  ,  in  violation 

United  States  \  of  Section  ,  R.   S.,  U.   S.     Complaint 

V.  ^  approved  by  U.   S.  attorney,  day  of 

,   190 — .     Offense  committed  at  , 

on  the day  of ,  190 — .     Place  of 

arrest,  .    Disposition  of  case,  . 
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Date. 


Drawing  complaint,  with  oath  and  jurat  to 
same,  50c 

G>py  of  complaint,  with  certificate  to  same, 
30c .^ 

Issumg  warrant  of  arrest,  *75c ;  entering  re- 
turn,  15c 

Issuing  subpoena  or  subpcenas  in  said  case, 

25c. ;  with  5c.  for  each  of witnesses 

in  addition  to  the  first,  cts. ;  en- 
tering  return,   isc 


Drawing  temporary  bond  of  defendant  and 
sureties,  taking  acknowledgment  of 
same  and  justification  of  sureties,  75c. 

Issuing  temporary  commitment,  and  making 
copy  ot  same,  $1.00;  entering  return, 


15c. 


U.  S.  witnesses 


Administering  oaths  to  — 
on  trial,  loc  each. 

Hearing  and  deciding  on  criminal  charges 
on  the day  of ,  i<x^— .  and  re- 
ducing the  testimony  to  writing  when 
required  by  law  or  order  of  court,  per 
diem,    $5.00. 

Same,  for  one  additional  day  on  the 

day  of 1  I9t>— »  because  the  hearing 

could  not  be  completed  in  one  day,  per 
diem,  $5*00.  . 

Drawing  bond  of  defendant  and  surejties, 
taking  acknowledgment  of  same,  and 
justification  of  sureties,  75c 

Issuing  commitment  and  making  copy  of 
same,  $1.00;  entering  return,   15c 

Recognizance  of  all  witnesses  in  the  case,  de- 
defendant  being  held  for  court,  50c.     . 

Oath  to U.  S.  witnesses  as  to  attend 

ance  and  travel,  5c  each 

Order,  in  duplicate,  to  pay  first  witnesses 
on  behalf  U.  S.  30c.,  and  5c.  for  each 
of  additional  U.  S.  witnesses, 
cts. 


Transcript  of  proceedings  required  by  order 
of  court,  and  transmission  of  papers  to 
court.  60c 

Copy  of  warrant  of  arrest,  with  certificate 
to  same,  when  defendant  is  held  for 
court  and  original  papers  are  not  sent 
to  court,  40C 

Examination  and  certificate  in  cases  of  ap- 
plication for  discharge  of  poor  convict, 
(under  f  1042  R.  S.,)  and  all  services 

connected  therewith  in  case  vs. $3-00 

Total  fees  in  case 


Amount    carried    forward 


> 

Ml 

9- 
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" . — 

WITNESSES  IN    ABOVE   CASE. 

SUKETIES    OF   DEFENDANTS    IN    ABOVE 
KECOGNIZANCES. 

NAME. 

RESIDENCE. 

NAME. 

&ESIDENCK. 

•                  •                 •                 At            1^             M> 

•                 •                 •                 ^             lA.             "M 

•                    •                   •                  •'              ^9                  W 

■ 

(1)  See  Mills, 

Commissioner's  Manual,  p.  217. 

« 

Ho.  1215. 

Affidavit  by  a  United  States  Commissioner  to  His  Account.(l) 

United  States  of  America, 
District  of . 

I,  J.  N.,  United  States  commissioner  for  the  district 

of ,  being  duly  sworn,  depose  and  say  that  the  foregoing 

account,  amounting  to  $ ,  is  just  and  true,  as  stated  there- 
in ;  that  no  payment  has  been  received  by  me  on  account  there- 
of, and  that  the  services  therein  charged  have  been  actually 
and  necessarily  performed  as  stated ;  that  in  no  internal  revenue 
case  mentioned  in  said  account  was  the  warrant  issued  upon 
the  sworn  complaint  of  a  private  citizen  unless  first  approved 
in  writing  by  the  United  States  district  attorney,  and  that  in 
each  case  where  two  per  diems  are  charged  in  the  account  the 
hearing  could  not  be  completed  in  one  day.  J.  N., 

United  States  Commissioner. 

Subscribed  and  sworn  to  before  the  undersigned  this 

day  of ,  190—.  B.  R., 

[Official  character.] 

(1)  See  Mills,  Commissioner's  Manual,  pp.  216-220. 


Ho.  1216. 

Order  Approving  an  Account  of  a  United  States  Commis- 
sioner. (1) 

IWhereas,  J.  N.,  United  States  commissioner  for  the  

<listrict  of  ,  has  forwarded  an  account  for  his  official 
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services  for  the  quarter  ending ,  190 — ,  duly  certified  by 

oath  attached  to  the  account,  and  the  district  attorney  has  sub- 
mitted said  account  for  approval  in  open  court,  and  it  appear- 
ing to  the  satisfaction  of  the  court  that  the  services  therein 
charged  have  been  actually  and  necessarily  performed  as  there- 
in stated;  and  It  being  proved  to  the  satisfaction  of  the  court 
that  in  each  of  the  cases  wherein  more  than  one  per  diem  is 
charged  the  hearing  could  not  be  completed  in  one  day,  two 
per  diems  in  each  of  said  cases  are  specially  approved  and 
allowed  by  the  court ;  and  whereas,  the  charges  in  said  account 
appear  to  be  just  and  according  to  law,  it  is  ordered  that  said 

account,  amounting  to  ($ ).  be,  and  the  same  is 

hereby,  approved  this day  of ,  190 — . 

(I)  Such  order  is  not  a  prerequisite  to  right  to  payment.     Knox 
V.  U.  S..  128  U.  S.  230,  32  L.  Ed.  465. 


Ho.  1217. 

Certificate  to  Account  in  Which  a  United  States  Commis- 
sioner Charges  Fees  in  an  Internal  Revenue  Case  or  Cases. 

I,  W.  B.,  United  States  attorney  for  the  district  of 

,  hereby  certify  that  I  have  examined  the  account  of 

J.  N.,  United  States  commissioner  for  the  said  district,  for 

the  quarter  ending ,  19 — ;  and  that  in  no  internal  revenue 

case  mentioned  in  said  account  was  the  warrant  of  arrest 
issued  upon  the  sworn  complaint  of  a  private  citizen  unless 
first  approved  in  writing  by  the  district  attorney. 

W.  B., 
United  States  Attorney. 

No.  1218. 

Pay  Roll  of  Witnesses  before  Commissioner.  (1) 
United  States  Charge before ,  United  States  Com- 
missioner for  the  District  of  ,  at 

,  on ,  19 — . 

V. 
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s 

pes 

Per  diem. 

Mileage. 

Total 
amount. 

Received  of  — ,  U. 
S.    marshal,    ^^ 

€  1 

No 
days. 

• 

4-* 

c 

1 

1 

• 

4-* 

§ 

i 

< 

district  of—,  the 
amount  set  oppo- 
site our  respec- 
tive names. 

$" 

Witnesses' 
signatures. 

Attest 

.  .miles,  .of. 
.  .miles,  .of 
.  .miles,  .of 
•  .miles,  .of 
.  .miles,  .of 
.  .miles,  .of 

Total 

Having  sworn  and  examined  the  above  named 


per- 
sons, I  certify  that  they  attended  as  witnesses  in  behalf  of  the 
United  States  in  the  above  entitled  cause,  and  are  each  en- 
titled to  the  sums  set  opposite  their  respective  names  for  at- 
tendance   and   travel   as   such   witnesses,    amounting   in    the 

aggregate  to  dollars  and  cents.     It  is  therefore 

ordered  that  the  marshal  pay  said  witnesses  accordingly  this 
,  190 — .  ,  U.  S.  Commissioner. 

I  certify  that  all  the  above  witnesses  were  material  and 
important.  (2) 

,  U.  S.  Attorney. 

[The  commissioner's  pay  roll  should  be  folded  and  indorsed 
as  follozvs:] 

Voucher  No.  .  United  States  v.  .  ,  com- 
missioner.     ,  190 — .    $ . 

(1)  See  Mills,  Commissioner's  Manual,  p.  205. 

(2)  R.  S.  U.  S.,  sec.  981. 
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INDICTMENTS. 

No.  1219. 

Writ  of  Venire  for  Grand  Jury.(l) 

The  United  States  of  America, 

Southern  District  of  Ohio, Division,  ss. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  Ohio,  Greeting; 

We  command  you  to  summon,  without  delay:  [here  enter 
names],  to  be  and  appear  before  our  district  court  of  the 
United  States  within  and  for  the  division  and  district  afore- 
said, at  the  court  rooms  in  the  city  of  ,  on  ,  the 

day  of A.  D.  19 — ,  at o'clock  — .  M.,  then 

and  there  to  serve  as  grand  jurors  for  and  during  the 

term  A.  D.  19 — ,  of  said  court,  and  not  depart  the  court, 
without  the  leave  thereof. 

Hereof  fail  not  and  have  then  and  there  this  writ,  with 
your  proceedings  thereon. 

Witness  the  Honorable ,  district  judge  of  the  United 

States,  this day  of ,  A.  D.  19 — ,  and  in  the 

year  of  the  Independence  of  the  United  States  of  America. 

Attest : 


t 


Clerk  U.  S.  District  Court,  S.  D.  O. 

By ,  Deputy. 

(Reverse) 
United  States  District  Court, 
Southern  District  of  Ohio, 
Division. 

VENIRE   FOR 

GRAND  JURORS. 

Term,  19 ... . 

Filed 


Clerk 
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Ho.  1220. 

Oath  or  Affirmation  of  Foreman  of  Grand  Jury. 

You  do  solemnly  swear  [or  affirm]  that,  saving  yourself 
and  your  fellow-jurors,  you,  as  foreman  of  this  grand  inquest, 
shall  diligently  inquire,  and  true  presentment  make,  of  all 
such  matters  and  things  as  shall  be  given  you  in  charge,  or 
otherwise  come  to  your  knowledge,  touching  the  present 
service;  the  counsel  of  the  United  States,  your  own  and  your 
fellows,  you  shall  keep  secret,  unless  called  on  in  a  court  of 
justice  to  make  disclosures;  that  you  shall  present  no  person 
through  malice,  hatred,  or  ill-will,  nor  shall  you  leave  any 
person  unpresented  through  fear,  favor,  or  affection,  or  for 
any  reward  or  hope  thereof,  but  in  all  your  presentments  you 
shall  present  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  according  to  the  best  of  your  skill  and  understanding, 
and  this  you  do  as  you  shall  answer  to  God.  [If  the  foreman 
should  aflirm,  then  add  here,  "and  this  you  do  under  the  pains 
and  penalties  of  perjury."] 


No.  1221. 

Oath  or  Affirmation  of  Grand  Jurors.  ( 1 ) 

You,  and  each  of  you,  do  solemnly  swear  [or,  affirm]  the 
same  oath  which  H.  B.,  your  foreman,  has  now  taken  before 
you  on  his  part;  you  and  each  of  you  shall  well  and  truly 
observe,  and  keep  on  your  respective  parts,  and  this  you  do 
as  you  shall  answer  to  God.  [If  an  afHrmation  is  taken  in 
place  of  oath,  then  add  here,  "and  this  you  do  under  the  pains 
and  penalties  of  perjury."] 

(1)  For  statutory  provisions  relating  to  grand  juries,  see  Jud. 
Code,  sees.  282-285;  further,  sec  Foster's  Fed.  Prac,  Sth  ed.,  scCs. 
507-512. 


_j 
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No.  1222. 

General  Form  of  Indictment.  (3) 

The  United  States  of  America,  No. 
District  of ,  ss. 


In  the  Circuit  Court  of  the  United  States  within  and  for  the 

District  of ,  in  the  Judicial  Circuit,  of 

the  Term  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ninety . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn  and  charged  to  inquire  in  and  for  the  said 
district,  upon  their  oaths  and  affirmations,  present  that  L.  H. 

on,  to-wit,  the day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,  in  the  county  of  , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  did,  then  and  there,  un- 
lawfully, knowingly  and  with  force  and  arms  [here  state  the 
offense  according  to  the  case,  and  conclude],  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of 
America. 

[Additional  charges  may  be  added,  if  necessary,  as  fol- 
lows:] 

Second  Count.  And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to-wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court  [here  set  forth  all  the 
offenses,  and  conclude], (I)  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America.  J.  H., 

A  true  bill.  United  States  Attorney. (2) 

H.  B.,  Foreman. 

(1)  The  remainder  of  this  indictment  is  not  of  the  substance  of 
the  charge,  and  its  omission  docs  not  prejudice  defendant.  Frisbie  v. 
U.  S.,  157  U.  S.  160,  39  L.  Ed.  657;  U.  S.  v.  Berry,  96  Fed.  842. 

(2)  Foster's  Fed.   Prac,  5th  ed.,  sec.  498. 

(3)  For  the  indictment  generally,  sec  Foster's  Fed.  Prac,  5th  ed., 
sec.  497. 
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INDICTMENTS  IN  SPECIAL  CASES. 

No.  1223. 

Misapplication  of  Funds  by  National  Bank  Officer. 

The  United  States  of  America, 
District  of ,  ss. 


In  the  District  Court  of  the  United  States,  within  and  for 

the  District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  . 

And   the   grand  jurors   aforesaid,    upon   their   oaths   and 
affirmations  aforesaid,  do  present  that  L.  H.,  on,  to-wit,  the 

day  of  ,   in  the  year  of  our  Lord  ,  in  the 

county  of ,  in  the  state  of ,  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  he, 
the  said  L.  H.,  being  then  and  there  president  of  a  certain 
national  banking  association,  then  and  there  known  as  the 

National  Bank  of ,  in  the  state  of ,  which  said 

association  had  been  lieretofore  created  and  organized  under 
and  by  virtue  of  the  laws  of  the  United  States,  and  which 
said  association  was  then  and  there  acting  and  carrying  on 

the  banking  business  at  ,  in  the  said  district,  did  then 

and  there  unlawfully,  and  willfully,  and  with  intent  to  injure 
and  defraud  the  said  association,  for  the  use,  benefit  and  ad- 
vantage of  himself,  misapply  certain  of  the  moneys,  funds 
and  credits  of  the  said  association,  to-wit:  the  sum  of  twenty 
thousand  dollars  ($20,000),  in  the  manner  and  by  the  means 
following,  that  is  to  say:  that  he,  the  said  L.  H.,  as  such 
president  as  aforesaid,  did  then  and  there  cause  to  be  credited 
upon  the  books  of  said  association  to  his,  the  said  L.  H.'s, 
individual  account,  the  said  sum  of  twenty  thousand  dollars 
($20,000),  he,  the  said  L.  H.,  not  being  entitled  to  be  then 
and  there  credited  upon  the  said  books  with  the  said  sum  of 
money,  or  any  part  thereof,  as  he,  the  said  L.  H.,  then  and 
there  well  knew,  and  did  thereby  falsely  and  fraudulently 
represent  to  the  directors,  officers,  clerks  and  tellers  of  the 
said  banking  association  that  he,  the  said  L.  H.,  was  entitled 
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to  draw  and  liave  paid  out  of  the  moneys  and  funds  of  the 
said  association  the  sum  of  twenty  thousand  dollars  ($20,- 
000).  and  did  thereby  place  at  the  disposal  and  subject  to 
the  order  of  the  said  L.  H.  certain  of  the  moneys  and  funds 
of  the  said  association,  to-wit:  the  said  sum  of  twenty  thou- 
sand dollars  ($20,000),  he,  the  said  L.  H.,  then  and  there 
unlawfully,  wickedly  and  fraudulently  devising  and  intending 
that  he  should  be  enabled  to  draw  and  have  paid  out  of  the 
moneys  and  funds  of  the  !iaid  association,  and  should  appro- 
priate and  convert  to  his  own  use,  without  right  and  without 
being  justly  entitled  thereto,  the  said  sum  of  twenty  thousand 
dollars  ($20,000),  and  thereupon  the  checks  of  the  said  L. 
H.,  drawn  upon  the  said  association  for  the  said  sum  of 
twenty  thousand  dollars  ($20,000)  being  then  and  there  pre- 
sented to  the  said  association  for  payment,  were,  by  reason 
of  the  credit  so  made  upon  the  books  of  the  said  association, 
as  aforesaid,  and  by  the  authority  of  the  said  L.  H.,  as  ex- 
pressed in  the  said  credit,  and  in  pursuance  of  the  intent 
aforesaid  of  the  said  L.  H.,  then  and  there  drawn  and  paid 
out  of  the  moneys  and  funds  of  the  said  association,  although 
as  he,  the  said  L.  H.,  then  and  there  well  knew  the  said  sum 
of  twenty  thousand  dollars  ($20,000),  so  drawn  out,  paid 
and  appropriated,  had  not  been  deposited  with  the  said  asso- 
ciation by  him,  or  by  any  other  person  for  his  use,  and  was 
not  then  and  there  due  and  owing  by  and  from  the  said  asso- 
ciation to  the  said  L.  H.,  and  the  repayment  thereof  to  the 
said  association  was  not  then  and  there  in  any  way  secured, 
and  the  said  L.  H.  had  no  manner  of  right  to  the  same,  he, 
the  said  L.  H.,  then,  there  and  thereby  intending  to  defraud 
and  injure  the  said  association,  contrary  to  the  form  of  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America.  J.  H., 

A  true  bill.(l)  Attorney. 

H.  B.,  Foreman. 

(1)  The  omission  of  these  words  goes  to  form  and  not  to  sub- 
stance, and  an  objection  comes  too  late  when  made  for  the  first  time 
in  the  supreme  court.  Frisbie  v.  U.  S.,  157  U.  S.  160,  39  L.  Ed.  657. 
They  are  indorsed  on  the  bill  in  general.  Foster's  Fed.  Prac,  5th  ed., 
sec.  499. 
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No.  1224. 

National  Bank  Officers  Embezzling,  etc..  Pund8.(l) 

The  United  States  of  America, 
District  of ,  ss. 


In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

First  Count.  The  grand  jurors  of  the  United  States  of 
America,  duly  empaneled,  sworn  and  charged  to  inquire 
.within  and  for  the  said  district,  upon  their  oaths  and  affirma- 
tions, present  that  L.  H.,  on,  to-wit,  the day  of , 

and  at  various  times  between  that  date  and  the day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and ,  in  the  county  of ,  in  the  state  of ,  in  the 

circuit  and  district  aforesaid,  and  within  the  jurisdiction  of 
this  court,  the  said  L.  H.  being  then  and  there  a  director  and 
the  vice-president  of  a  certain  national  banking  association, 

then  and  there  known  and  designated  as  the  National 

Bank  of  ,  in  the  state  of  ,  which  said  association 

had  been  heretofore  created  and  organized  under  the  laws  of 
the  United  States  of  America,  and  which  said  association 
was  then  and  there  carrying  on  a  banking  business  in  the 

city  of  ,  state  of  ,  did  then  and  there  unlawfully 

and  willfully  misapply  the  moneys,  funds  and  credits  of  the 
said  association,  without  the  knowledge  and  consent  thereof, 
and  with  intent  to  convert  the  same  to  his  own  use,  to-wit: 
three  million  dollars  ($3,000,000)  of  the  moneys,  funds  and 
credits  of  the  said  association,  in  this,  to-wit:  that  the  said 
L.  H.,  as  aforesaid,  did  pay,  and  cause  to  be  paid  to  J.  K. 
&  Co.,  L  G.  &  Co.,  W.  E.  &  Co.,  J.  W.  H.,  and  other 
persons  to  the  grand  jurors  unknown,  the  said  sum  of  three 
million  dollars  ($3,000,000)  of  the  funds,  moneys  and 
credits  of  the  said  association,  to  be  used  in  certain 
hazardous  and  gambling  transactions  in  the  city  of  Chicago, 
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Illinois,  to  wit;  To  buy  for  the  said  L.  H.  large  quantities, 
to  wit :  thirty  million  bushels  of  wheat  in  the  city  of  Chicago, 
Illinois ;  he,  the  said  L.  H.,  not  intending  to  pay  the  full 

price  for  said  wheat,  nor  to  receive  the  same  in , , 

but  to  use  the  said  three  million  dollars  ($3,000,000)  in  part 
payment  of  the  price,  in  expectation  of  a  contingent  ad- 
vance in  the  market  value  of  said  wheat  for  the  benefit,  use, 
and  profit  and  gain  of  the  said  L.  H.,  and  certain  other 
persons  other  than  the  said  association  to  the  grand  jurors 
unknown,  and  with  intent  to  injure  and  defraud  the  said 
association ;  the  willful  misapplication  of  the  moneys,  funds, 
and  credits  of  the  association  by  him,  for  the  use  and  ben- 
efit and  with  the  intent  aforesaid  by  him,  the  said  L.  H. 
as  aforesaid,  being  then  and  there  contrary  to  the  form  of 
statute  in  such  case  mafle  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

Second  Count,  And  the  grand  jurors  of  the  United 
States  of  America,  duly  empaneled,  sworn,  and  charged  to 
inquire  within  and  for  the  said  district,  upon  their  oaths  and 

afl&rmations  present  thatL.  H.,  on,  to  wit,  the day  of 

,   and   at   various   times  between   that  date    and    the 

day  of ,  in  the  year  of  our    Lord  one  thousand 

eight  hundred  and ,  in  the  county  of ,  state  of , 

in  the  circuit  of  the  district  aforesaid,  and  within  the  juris- 
diction of  this  court,  the  said  L.  H.  being  then  and  there  a 
director  and  agent  of  a  certain  national  banking  association 

then  and  there  known  and  designated  as  the National 

Bank  of ,  in  the  state  of ,  and  which  said  associa- 
tion had  been  therefore  created  and  organized  under  the 
laws  of  the  United  States  of  America,  and  which  said  asso- 
ciation was  then  and  there  acting  and  carrying  on  a  banking 

business  in  the  city  of ,  in  said  district  aforesaid,  and 

the  said  L.  H.,  director  and  agent  as  aforesaid  did,  by  virtue 
of  such  his  employment,  and  whilst  so  employed  as  afore- 
said, receive  and  take  into  his  possession  large  sums  of 
money  and  funds  to  and  for  the  said National  Bank,  to 
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wit :  the  sum  of  three  million  dollars,  for  and  in  the  name 

and  on  the  account  of  the  said  association,  the National 

Bank,  and  the  said  L.  H.,  at  the  times  aforesaid  and  the 
place  aforesaid,  did  unlawfully  embezzle  and  convert  to  his 
own  use  certain  sums  of  said  funds,  moneys,  and  credits  of 

the  said National  Bank  of ,  to  wit:  the  sum  of  two 

million  dollars  thereof,  a  more  particular  description  of  the 
funds,  moneys,  and  credits  so  embezzled  as  aforesaid  being  to 
the  jurors  aforesaid  unknown,  with  intent  then,  there,  and 

thereby  to  injure  and  defraud  the  said National  Bank, 

contrary  to  the  form  and  provisions  of  Section  5209  of  the 
United  States  Revised  Statutes  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Third  Count,     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord  one 

thousand   eight   hundred  and  ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  being  then  and  there  a 

director  and  vice-president  of  the National  Bank  of , 

in  the  state  of ,  and  which National  Bank  was  then 

and  there  a  national  banking  association,  duly  organized 
under  the  laws  of  the  United  States,  and  then  and  there  car- 
rying on  the  business  of  banking,  did,  then  and  there,  with 
intent  to  injure  said  association,  and  without  the  knowledge 
and  consent  thereof,  unlawfully  and  willfully  misapply  of  the 
moneys,  funds,  and  credits  of  the  said  association  the  sum  of 
two  hundred  thousand  dollars  ($200,000.00),  in  this,  to  wit,  that 
the  said  L.  H.,  as  aforesaid,  caused  himself  to  be  credited  on 
the  books  of  said  banking  association  to  the  credit  of  said  L. 
H.,  and  subject  to  his  order  and  draft  and  withdrawal,  the 
said  sum  of  two  hundred  thousand  dollars,  with  intent  to  con- 
vert the  same  to  his  own  use,  and  the  grand  jurors,  as  afore- 
said, further  say  that  the  said  L.  H.,  as  aforesaid,  did  then  and 
there  make  a  certain  writing,  to  wit,  charge  ticket,  in  the 
words  and  figures  following,  to  wit : 


INDICTMENTS   IN    SPECIAL   CASES.  1883 

The National  Bank, ,  Feb. ,  1887. 

Credit  L.  H $200,000.00. 

Amount  deposited  to  credit 

National  Bank  in 

L.  H. 
Charge  First  National  Bank,  New  York,  $200,000.00. 

And  caused  the  same  to  be  entered  on  the  books  of  sail? 

National  Bank  to  the  credit  and  subject  to  the  order  and 

disposal  of  the  said  L.  H.;  which  said  writing,  to  wit,  charge 
ticket,  did  in  substance  and  effect  declare  that  L.  H.  had  de- 
posited to  credit  of  the  said National  Bank  in  the  First 

National  Bank  of  New  York  City,  the  sum  of  two  hundred 
thousand  dollars,  whereas,  in  truth  and  fact,  as  he,  the  said 
L.  H.,  then  and  there  well  knew,  that  the  said  sum  of  two 
hundred  thousand  dollars  had  not  been  by  him  deposited  in 
said  First  National  Bank  of  New  York,  to  the  credit  of  said 

National  Bank  aforesaid,  and  the  said  L.  H.,  fraudulently 

intending  and  devising  to  convert  the  same  to  his  own  use;  and 
the  grand  jurors  further  say  that  the  said  L.  H.  did  then 
and  there  willfully  misapply  the  said  sum  of  two  hundred 
thousand  dollars,  moneys,  funds,  and  credits,  and  convert  the 
same  to  his  own  use,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

Fourth  Count,   And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  the  said  L.  H.  being 
then  and  there  a  director  and  vice-president  of  a  certain 
national  banking  association,  then  and  there  known  and  des- 
ignated as  the  National  Bank  of ,  in  the  state  of 

,  which  said  association  has  been  heretofore  created  and 

organized  under  the  laws  of  the  United  States  of  America, 
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and  then  and  there  carrying  on  a  banking  business  in  the 
city  of ,  in  the  state  of ,  did  then  and  there,  know- 
ingly and  unlawfully  issue  and  put  forth,  without  the  author- 
ity of  the  directors  of  said  association,  and  with  intent  to  con- 
vert the  same  to  his  own  use,  to  the  First  National  Bank  of 
New  York  City,  state  of  New  York,  a  certificate  of  deposit  in 
the  following  words  and  figures,  to  wit : 

^  °  The National  Bank, 

No.  500.  ,  April  — 


«'S 


•d 


•fi  p 


^       tfl    CO 

V     go. 


Q 
(^ 

o 

a; 


' 3    S  ^  First  National  Bank,  N.  Y.,  has  deposited  in  this 

Bank 

Two  Hundred  Thousand  Dollars, 
^  -M   .    payable  to  the  order  oi  E.  S.,  Cas.  at  First  National 
S  tc  2  ^  '  Bank,  N.  Y.,  on  return  of  this  Certificate,  in  current 

^  ^^  ^ 

Si  rt 


tj 


funds  with    five  per  cent,  interest  on  July  - 
,  fixed.  L.  H., 


$200,000.00.  V.  P. 

Due  July , . 


And  did  cause  the  same  to  be  forwarded  to  the  said  First 
National  Bank  of  New  York,  he,  the  said  L,  H.,  as  aforesaid, 
then   and   there  well  knowing  that  the  said  First  National 

Bank  had  not  deposited  in  the National  Bank  of , 

'• ,  the  sum  of  two  hundred  tliousand  dollars  ($200,000.00) 


as  set  forth  in  said  certificate  of  deposit,  and  that  no  consid- 
eration had  been  received  by  the  said  association  for  the 
said  certificate  of  deposit. 

And  the  grand  jurors  further  say  that  he,  the  said  L.  H.,  as 
aforesaid,  did  then  and  there  procure  a  loan  of  two  hundred 
thousand  dollars  from  the  First  National  Bank  on  the  said  cer- 
tificate of  deposit  for  the  use,  benefit,  and  gain  of  the  said  L. 
H.,  the  issue  of  the  said  certificate  of  deposit,  as  aforesaid, 
without  the  authority  of  the  directors  of  the  said  association, 
and  without  the  knowledge  and  consent  thereof,  with  intent 
to  convert  the  proceeds  thereof  to  his  own  use,  and  to  injure 
said  association,  being  then  and  there  contrary  to  the  form 
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of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States  of  America. 

Fifth  Count,     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to  wit,  the day  of  April,  in  the  year  of  our  Lord 

one   thousand   eight  hundred   and ,  in    the   county   of 

,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  the  said  L.  H. 

being  then  and  there  director  and  vice-president  of  the 

National  Bank  of ,  then  and  there  a  national  banking  as- 
sociation heretofore  organized  under  the  laws  of  the  United 
States,  and  then  and  there  carrying  on  a  banking  business  in 

the  city  of ,  state  of ,  and  of  the  district  aforesaid, 

and  that  he,  the  said  L.  H.,  director  and  vice-president  as 
aforesaid,  did  then  and  there  unlawfully  and  willfully,  and 

with  intent  to  injure  the  said  association,  the National 

Bank   of ,  and   without   the    knowledge   and   consent 

thereof,  and  with  intent  to  convert  the  same  to  his  own  use, 
misapply  the  funds,  moneys,  and  credits  of  said  association 
in  this,  to  wit:  that  the  said  L.  H.,  as  aforesaid,  did  then  and 
there  procure  from  the  First  National  Bank  of  New  York  the 
loan  of  a  large  sum  of  money,  two  hundred  thousand  dollars 

($200,000.00),  upon  a  certificate  of  deposit  of  the  said 

National  Bank  for  the  sum  of  two  hundred  thousand  dollars, 
and  certain  collateral  securities,  to  wit:  bills  receivable, 
choses  in  action,  drafts,  and  promissory  notes,  discounted  by 

the  said  National  Bank,  unmatured  and  not  then  due, 

and  taken  by  the  said  National  Bank  in  the  regular 

course  of  its  business,  and  then  and  there  the  property,  as- 
sets, funds,  and  credits  of  the  said  association,  of  the  total 
face  value  of  one  hundred  and  thirteen  thousand  dollars 
($113,000.00),  and  then  and  there  of  the  total  money  value 
of  one  hundred  and  thirteen  thousand  dollars;  the  said  bills 
receivable,  drafts,  promissor}-  notes,  choses  in  action,  and  cer- 
tificates of  deposit  being  too  voluminous,  lengthy,  and  numer- 
ous to  be  set  forth  in  this  indictment; 
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And  the  grand  jurors  aforesaid  further  say  that  the  said 
L.  H.,  as  aforesaid,  did  then  and  there  convert  the  said  two 
hundred  thousand  dollars,  so  obtained  as  aforesaid,  to  his  own 
use,  in  the  purchase  by  him,  the  said  L.  H.,  for  the  use,  ben- 
efit, and  gain  of  the  said  L.  H.,  a  large  quantity  of  wheat,  to 
wit,  ten  million  bushels  of  wheat ;  a  more  particular  descrip- 
tion thereof,  and  the  persons  through  whom  said  purchases 
were  made,  being  to  the  jurors  aforesaid  unknown. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  say  that  the  said  L.  H.,  director 
and  vice-president  as  aforesaid,  in  the  manner  and  form,  and 
by  the  means  and  for  the  use  and  benefit,  and  with  the 
intent,  and  without  the  knowledge  and  consent  aforesaid, 
did  then  and  there  willfully  misapply  of  the  moneys,  funds, 
and  credits  of  the  said  association  the  said  sum  of  two  hun- 
dred thousand  dollars  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

Sixth  Count,  And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L.  H., 
on,  to  wit,  the  -- —  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-seven,  in  the  county 
of ,  in  the  State  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  the  said  L.  H. 

being  then  and  there  director  and  vice-president  of  the 

National  Bank  of ,  then  and  there  a   national  banking 

association,  heretofore  organized  under  the  banking  laws 
of  the  United  States,  and  then  and  there  carrying  on  a  bank- 
ing business  in  the  city  of ,  state  of ,  and   of  the 

district  aforesaid,  and  that  he,  the  said  L.  H.,  director  and 
vice-president  as  aforesaid,  did  then  and  there  unlawfully  and 
willfully,  and  with  intent  to  injure  the  said  association,  the 

National  Bank  of ,  and  without  the  knowledge  and 

consent  thereof,  misapply  the  funds,  moneys,  and  credits  of 
said  association,  and  did  pay,  and  caused  to  be  paid,  to  O.  & 
C,  of  Chicago,  state  of  Illinois,  out  of  the   moneys,  funds, 
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and  credits  of  said  association,  the  sum  of  fifty  thousand 
dollars,  lawful  money  of  the  United  States,  in  the  purchase, 
by  him,  the  said  L.  H.,  from  the  said  O.  &  C,  and  other  per- 
sons to  said  jurors  unknown,  for  the  use,  benefit,  and  advan- 
tage of  the  said  L.  H.,  of  a  large  quantity  of  wheat,  to  wit  : 
One  million  bushels  of  wheat,  a  more  particular  description 
of  said  purchase,  and  the  particulars  thereof,  and  of  the 
moneys,  funds,  and  credits  so  paid,  and  of  the  persons  and 
parties  composing  said  copartnership  of  O.  &  C,  as  afore- 
said, being  to  the  said  jurors  unknown. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  say  that  he,  the  said  L.  H.,  director 
and  vice-president,  as  aforesaid,  in  the  manner  and  form, 
and  by  the  means,  and  for  the  use  and  benefit,  and  with  the 
intent,  and  without  the  knowledge  and  consent  aforesaid,  did 
then  and  there  willfully  misapply  of  the  moneys,  funds,  and 
credits  of  the  said  association  the  said  sum  of  fifty  thousand 
dollars  aforesaid,  a^id  convert  the  same  to  his  own  use,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Seventh  Count.  And  the  grand  jurors  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,  do  further  present  that 

L.  H.,  on,  to  wit,  the day  of  April,  in  the  year  of  our 

Lord  one   thousand  eight  hundred  and ,  in  the  county 

of ,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  the  said  L. 
H.  being  then  and  there  a  director  and  vice-president  of  the 

National  Bank  of ,  in  the  state  of ,  and  which 

said National  Bank  was  then  and  there  a  national  bank- 
ing association,  duly  organized  under  the  laws  of  the  United 
States,  and  then  and  there  carrying  on  the  business  of  bank- 
ing, did  then  and  there  unlawfully  and  willfully,  and  with 

intent  to  injure  the  said National  Bank,  and  without 

the  knowledge  and  consent  thereof,  misapply  of  the  moneys, 
funds,  and  credits  of  the  said  association  the  sum  of  sixty- 
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seven  thousand  and  thirty-seven  dollars  and  fifty  cents 
($67,037.50),  lawful  money  of  the  United  States,  in  this, 
to  wit:  .That  the  said  L.  H.,  as  aforesaid,  did  pay,  and  cause 
to  be  paid,  out  of  the  moneys,  funds,  and  credits  of  the  said 

National  Bank,  for  the  use,  profit,  and  gain  of  the  said 

L.  H.,  a  draft  in  the  following  words  and  figures,  to  wit : 

$67,037.50.  American  Exchange 

Nat'l  Bank.  I.  G.  &  Co. 

No.  97.        Chicago. 

Chicago,  April  29,  1887. 
Pay  to  order  of  A.  L.  D.,  Cashier, 
Sixty  Thousand  and  Thirty-seven  50-100  Dollars. 

The Nata  Bank, 

, .  Value  received,  and  charge  the 

same  to  account  of 

I.  G.  &  Co. 

On  the  back  of  which  said  draft  are  indorsed  the  following 
words : 

"  Pay Nat'l  Bank, , ,  or  order, 

for  collection,  account  of  American  Exchange 
Nat'l  Bank  of  Chicago. 

A.  L.  D.,  Cashier." 

He,  the  said  L.  H.,  well  knowing  that  the  said  I.  G.  &  Co. 

had  no  moneys,  funds,  or  credits  in  said National  Bank 

to  pay  said  draft,  and  that  the  said  association  had  received 
no  consideration  for  the  same,  and  that  the  same  was  with- 
out its  knowledge  and  consent ;  and  he,  the  said  L.  H.,  then 
and  there  fraudulently  intending  and  devising  that  the  said 
I.  G.  &  Co.  should  obtain  possession  of  the  said  sixty-seven 
thousand  and  thirty-seven  dollars  and  fifty  cents  ($67,037.50) 
for  the  use,  benefit,  and  gain  of  the  said  L.  H.;  and  the  grand 
jurors  further  say  that  the  said  sum  of  sixty-seven  thousand 
and  thirty-seven  dollars  and  fifty  cents  ($67,037.50),  moneys, 
funds,  and  credits  of  the  said National  Bank,  a  more  ac- 
curate and  particular  description  of  said  moneys,  funds,  aud 
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credits  being  to  the  jurors  aforesaid  unknown,  was  then  and 
there  unlawfully  misapplied  and  converted  to  the  use  of  the 
said  L.  H.,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

Eighth  count.     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to  wit,  the day  of  June,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  the  said  L.  H.  being 
then  and  there  a  director  and  the  vice-president  of  a  national 
banking  association  organized  under  the  banking  laws  of  the 

United  States,  to  wit,  the National  Bank  of ^  in  the 

state  of ,  and  of  the  district  aforesaid,  and  which  said 

National  Bank  as  aforesaid  was  then  and  there  carry- 
ing on  the  business  of  banking  as  aforesaid,  did,  without  the 
knowledge  and  consent  of  said  bank,  knowingly  make  and 
cause  to  be  made  by  one  C.  T.  A.,  then  and  there  a  clerk  in 
said  bank,  in  a  book  then  and  there  belonging  to  and  in  use 
by  the  said  association  in  the  transaction  of  its  banking  busi- 
ness, and  designated  and  known  as  *'  Individual  No.  2,  A.  to 
J.,"  a  certain  entry  to  the  credit  of  I.  G.  &  Co.,  of  Chicago, 
in  the  state  of  Illinois,  in  the  words  and  figures  following, 
to  wit : 

I.  G.  &  Co. 
Cr.  Bal. 

18 .     June ,  $285,000.  $285,000. 

And  which  said  entry,  so  as  aforesaid  made  in  said  book,  did^ 
in  substance  and  effect,  declare  that  the  said  association  had 
in  its  possession  the  sum  of  two  hundred  and  eighty-five 
thousand  dollars  ($285,000)  belonging  to  said  I.  G.  &  Co., 
subject  to  the  order  of  said  I.  G.  &  Co.;  and  the  grand  jurors 
aforesaid  further  say  that  the  said  entry  so  made  as  aforesaid 
was  false  in  this,  to  wit,  that  the  said  association  did  not 
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have  in  its  possession  tlie  sum  of  two  hundred  and  eighty- 
five  thousand  dollars  ($285,000),  nor  any  part  thereof,  as  he, 
the  said  L.  H.  as  aforesaid,  then  and  there  well  knew,  and 
that  the  said  entry  so  made  was  false  in  this,  to  wit,  that  the 
said  association  had  not  received  from  any  person  or  persons 
the  said  sum  of  two  hundred  and  eighty-five  thousand  dol- 
lars ($285,000)  for,  to,  and  on  account  of  said  I.  G.  &  Co., 
nor  had  the  said  association  loaned  to  the  said  I.  G.  &  Co. 
the  said  sum  of  two  hundred  and  eighty-five  thousand  dollars 
($285,000),  as  he,  the  said  L.  H.,  then  and  there  well  knew ; 
he,  the  said  L.  H.,  intending  then,  there,  and  thereby  to  de- 
fraud the  said  association,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

Ninth  Count.     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to  wit,  the day  of  June,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  the  said  L.  H.  being 

then  and  there  a   director   and  agent  of  the National 

Bank  of ,  then  and  there  a  national  banking  association 

heretofore  organized  under  the  banking  laws  of  the  United 
States,  and  then  and  there  carrying  on  a  banking  business 
in  the  city  of ,  state  of *-,  and  of  the  district  afore- 
said; and  he,  the  said  L.  H.,  as  aforesaid,  did  then  and  there 
unlawfully  and  fraudulently  abstract  and  convert  to  his  own  use 

property,  credits,  and  funds  of  the  said National  Bank 

of  the  value  of  one  million  dollars,  which  had  come  into  his 
possession,  and  which  were  entrusted  to  him,  the  said  L.  H., 
as  such  director  and  vice-president  of  the  said  association ; 
and  the  grand  jurors  aforesaid  further  say  that  the  said  L. 
H.,  as  aforesaid,  did  then  and  there  abstract,  and  surrepti- 
tiously obtain,  without  the  knowledge  and  authority  of  the 
directors  of  the  said  association,  and  without  the  knowledge 
and  consent  of  said  association,  and  with  intent  to  convert 
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the  same  to  his  own  use,  a  large  number  of  bills  receivable, 
drafts,  choses  in  action,  and  promissory  notes  unmatured  and 
not  then  due  and  payable,  and  other  collateral  securities  then 
and  there  the  assets,  funds,  credits  and  property  of  said  asso- 
ciation, and  heretofore  discounted  and  taken  in  the  regular 

course  of  its  business  by  the  said  National   Bank,  as 

aforesaid,  of  the  total  face  value  of  one  million  dollars,  and 
of  the  total  money  value  of  one  million  dollars,  the  said  bills 
receivable,  choses  in  action,  drafts,  promissory  notes,  and  a 
more  accurate  description  of  the  same  being  too  numerous, 
voluminous  and  lengthy  to  be  set  out  in  this  indictment  (and 
a  more  particular  description  of  the  same  being  to  the  said 
jurors  aforesaid  unknown),  the  unlawful  and  fraudulent  ab- 
straction of  the  said  funds,  assets  and  property  of  the  said 

National  Bank  by  him,  the  said  L.  H.,  as  aforesaid, 

with  intent  to  convert  the  same  to  his  own  use,  and  to  de- 
fraud said  association,  being  then  and  there  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of  Amer- 
ica. J.  H., 

U.  S.  Attorney. 

(1)  See  R.  S.,  sec.  5209.  Taken  from  the  record  in  U.  S.  v.  E.  L. 
Harper,  and  sustained  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio.  See  U.  S.  v.  Harper,  33  Fed.  471;  as  to 
sufficiency  of  indictment,  see  Sheridan  v.  U.  S.,  236  Fed.  305,  149  C. 
C.  A.  437;  Stout  v.  U.  S..  227  Fed.  799,  142  C.  C.  A.  323. 


No.  1225. 

Using  Mails  Concerning  Scheme  to  Defraud.(l) 

The  United  States  of  America,  No. . 

District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  18t-. 

The  grand  jurors  of  the  United  States  of  America,  duly 

empaneled,  sworn  and  charged  to  inquire  within  and  for  the 
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district  of ,  upon  their  oaths  and  affirmations  pre- 


sent that  L.  H.  (doing  business  under  the  name  and  style  of 

L.  H.  &  Co.),  on,  to  wit,  the day  of ,  i8 — ,  in  the 

county  of ,  in  the  state  of ,  in  the  circuit  and  district 

aforesaid,  and  within  the  jurisdiction  of  this  court,  did  then 
and  there  unlawfully,  knowingly,  and  fraudulently  devise  a 
scheme  and  artifice  to  defraud  various  persons,  whose  names 
are  to  the  grand  jurors  aforesaid  unknown  ;  said  scheme  and 
artifice  to  be  effected  by  inciting  the  said  various  persons, 
whose  names  are  to  the  grand  jurors  aforesaid  unknown,  to 
open  communication  with  him,  the  said  L.  H.  (doing  business 
under  the  name  and  style  of  L.  H.  &  Co.),  by  means  of  the 
post-office  establishments  of  the  United  States,  and  which 
said  misuse  of  the  post-office  establishments  of  the  United 
States  was  then  and  there  a  part  of  said  scheme  to  defraud, 
by  falsely  pretending  in  and  through  certain  advertisements, 
letters,  and  circulars,  which  said  advertisements,  letters,  and 
circulars  are  too  lengthy,  voluminous,  and  otherwise  unfit  to 
be  set  forth  in  this  instrument,  to  be  desirous  of  employing 
persons  to  advertise  electric  belts,  and  tack  up  advertisements 
and  show-cards  of  electric  goods  in  town  and  countrj',  and  if 
the  said  persons  would  introduce  two  of  said  electric  belts, 
and  secure  written  testimonials  from  not  less  than  two  per- 
sons who  had  been  cured  or  benefited  by  the  belts,  that  then 
he,  the  said  L.  H.  (doing  business  under  the  name  and  style 
of  L.  H.  &  Co.),  would  enter  into  an  agreement  to  pay  the 
said  persons  so  introducing  belts  and  securing  written  testi- 
monials as  aforesaid,  a  monthly  salary  of  $ (payable 

semi-monthly),  and  all  necessary  expenses  to  advertise  said 
belts,  and  also  to  be  desirous  of  making  two  trial  belts  abso- 
lutely free  to  all  honest  applicants  for  said  employment,  and 

if  the  said  persons  would  pay  $ for  said  two  trial  belts  as  a 

guarantee,  that  then  he,  the  said  L.  H.,  would  refund  the 
same  after  they,  the  said  persons,  had  commenced  work  per- 
manently by  the  month  as  aforesaid ; 

When,  in  truth  and  in  fact,  he,  the  said  L.  H.  (doing  busi- 
ness as  aforesaid),  was  not  desirous  of  employing  persons  to 
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advertise  electric  belts,  and  tack  up  advertisements  and  show- 
cards  of  electric  goods  in  town  and  country  upon  the  terms 
as  set  forth  in  said  advertisements,  letters,  and  circulars  as 
aforesaid,  and  never  intended  to  enter  into  an  agreement  to 
pay  the  said  persons  so  introducing  two  of  said  electric  belts, 
and  securing  written  testimonials  as  aforesaid,  a  monthly 

salary  of  $ (payable  semi-monthly),  and  all  necessary 

expenses  to  advertise  said  belts ;  and  when,  in  truth  and  in 
fact,  hie,  the  said  L.  H.  (doing  business  as  aforesaid),  never 
intended  to  make  two  trial  belts  absolutely  free  to  all  honest 
applicants  for  said  employme;;it,  and  never  intended  to  refund 
the  said  $ if  they,  the  said  persons,  applicants  as  afore- 
said, would  pay  the  same  for  said  two  trial  belts  as  a  guarantee, 
after  they,  the  said  persons,  had  commenced  work  perma- 
nently by  the  month  as  aforesaid,  and  never  intended  to  em- 
ploy said  persons,  or  any  of  them,  applicants  as  aforesaid, 
permanently  by  the  month ; 

But  was  deceiving  each  of  the  said  various  persons  (whose 
names  are  to  the  grand  jurors  aforesaid  unknown)  by  induc- 
ing them,  the  said  various  persons  (whose  names  are  to  the 
grand  jurors  aforesaid  unknown),  to  pay  him,  the  said  L.  H. 
(doing  business  as  aforesaid),  a  sum  of  money,  to  wit,  $ . 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and  af- 
firmations aforesaid,  do  further  present  that  the  said  L.  H. 
(doing  business  as  aforesaid)  did  wrongfully  and  unlawfully, 
then  and  there,  and  in  execution  of  said  artifice  and  scheme, 
and  misusing   the  post-office  establishment  of  the  United 

States,  receive  and  take  from  the  post-office  in ,  various 

letters  addressed  to  L.  H.  &  Co., , (a  more  par- 
ticular description  of  said  letters  being  to  the  grand  jurors 
aforesaid  unknown),  as  mailed  by  said  various  persons  (whose 
names  are  to  the  grand  jurors  aforesaid  unknown)  at  various 
post-offices  of  the  United  States,  the  names  of  the  said  post- 
offices  being  to  the  grand  jurors  aforesaid  unknown,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United 
States  of  America. 
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Secofid,  And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  present  that  L.  H.  (do- 
ing business  under  the  name  and  style  of  L.  H.  &  Co.),  on, 

to  wit,  the day  of ,  in  the  year  of  our  Lord,  i8 — ^ 

in  the  county  of ,  in  the  state  of ,  in  the  circuit  and 

district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  then  and  there,  unlawfully,  knowingly,  and  fraudulently, 
devise  a  scheme  and  artifice  to  defraud  one  W.  C,  and  other 
persons  (whose  names  are  to  the  grand  jurors  aforesaid  un- 
known), said  scheme  and  artifice  to  be  effected  by  opening 
correspondence  with  him,  the  said  W.  C,  and  other  persons 
(whose  names  are  to  the  grand  jurors  unknown),  by  means 
of  the  post-office  establishment  of  the  United  States,  and 
which  said  scheme  and  artifice  to  defraud  in  the  advertise- 
ment, letter,  or  circular,  in  the  words  and  figures  following, 
to  wit:  [here  set  forth  th?  advertisement^  circular^  or  letter  in 
full]. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and 
aflSrmations  aforesaid,  do  further  present  that  the  said  scheme 
and  artifice,  as  set  forth  in  said  advertisement,  letter,  or  cir- 
cular, issued  by  said  L.  H.  (doing  business  as  aforesaid),  was 
false  and  fraudulent,  among  other  things,  in  this,  to  wit:  that 
he,  the  said  L.  H.  (doing  business  as  aforesaid),  was  not  de- 
sirous of  employing  persons  to  advertise  electric  belts,  and 
tack  up  advertisements  and  show-cards  of  electric  goods  in 
town  and  country  upon  the  terms  as  set  forth  in  said  adver- 
tisement, letter,  or  circular,  as  aforesaid,  and  never  intended 
to  enter  into  an  agreement  to  pay  the  said  person  so  intro- 
ducing two  electric  belts,  and  securing  written  testimonials  as 

aforesaid,  a  monthly  salary  of  $ (payable  semi-monthly), 

and  all  necessary  expenses  to  advertise  said  belts;  and,  also, 
in  this,  to  wit:  that  he,  the  said  L.  H.  (doing  business  as 
aforesaid),  was  not  desirous  of  making  two  trial  belts  abso- 
lutely free  to  all  honest  applicants  for  said  employment,  and 

never  intended  to  refund  the  said  $ ,  as  stated  in  said 

advertisement,  letter,  or  circular,  as  aforesaid,  if  they,  the 
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said  persons,  applicants  as  aforesaid,  would  pay  the  same  for 
said  two  trial  belts  as  a  guarantee  after  they,  the  said  per- 
sons, had  commenced  work  permanently  by  the  month,  as 
aforesaid,  and  never  intended  to  employ  said  persons,  appli- 
cants, as  aforesaid,  permanently  by  the  month,  as  therein 
stated,  but  was  so  falsely  pretending  to,  deceiving,  and  de- 
frauding the  said  W.  C,  and  other  persons  (whose  names  are 
to  the  grand  jurors  aforesaid  unknown),  by  inducing  him, 
the  said  W.  C,  and  other  persons  (whose  names  are  to  the 
grand  jurors  aforesaid  unknown),  to  pay  him,  the  said  L.  H. 
(doing  business  as  aforesaid),  a  sum  of  money,  to  wit,  $ . 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and  af- 
firmations aforesaid,  do  further  present  that  the  said  L.  H. 
(doing  business  as  aforesaid)  did  then  and  there,  unlawfully 
and  knowingly,  and  in  execution  of  said  scheme  and  artifice, 
and  misusing  the  post-oflSce  establishment  of  the  United 
States,  place  in  a  post-oflSce  of  the  United  States,  to  wit,  in 
the  postoffice  at , ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  a  certain  let- 
ter, to  wit,  a  letter  addressed  to  W.  C, , ,  contrary 

to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America.  J.  H., 

United  States  Attorney. 

A  true  bill. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  John  C.  Emory,  and  sustained 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
Ohio. 

See  sec.  215  of  the  Penal  Code.  For  an  analysis  of  this  section 
see  U.  S.  V.  Young,  232  U.  S.  155,  58  L.  Ed.  548:  Belden  v.  U.  S.,  223 
Fed.  726,  139  C.  C.  A.  256;  Humes  v.  U.  S.,  182  Fed.  485.  105  C.  C.  A*. 
158;  Stern  v.  U.  S..  223  Fed.  762,  139  C  C.  A.  292. 
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No.  1226. 

Scheme  to  Defraud — Misuse  of  Mails   (Insurance  Co.)  (i). 

The  United  States  of  America,  xt 

^'      '        r  No. . 

Distnct  of ,  ss. 

In   the   District  Court   of  the  United  States,  within  and  for 

the District  of ,  in  the Judicial  Circuit,  of 

the  Term  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 

district,  upon  their  oaths  and  affirmations,  present  that  L. 

H.,  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

and  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  having  theretofore 
devised  a  scheme  and  artifice  to  defraud  the  C.  O.  Co.,  N. 
B.,  S.  A.  S.,  and  certain  other  persons,  whose  names  are  to 
these  grand   jurors  unknown,  of  large  sums  of  money,  to 

wit,     $ ,  to  be  effected  by  intending  to  open,  and  by 

opening,  correspondence  and  communication  with  the  said 
persons  and  corporation  last  above-named,  and  certain 
unknown  persons,  by  means  of  the  post-office  establishment 
of  the  United  States,  which  said  use  and  misuse  of  the  post- 
office  establishment  of  the  United  States  was  a  part  of  the 
said  scheme  to  defraud,  and  which  said  scheme  and  artifice 
to  defraud  was  and  is  in  substance  and  effect  as  follows,  to 
wit :  to  form,  organize,  and  carry  on  certain  pretended  fire 
and  marine  insurance  companies  under  the  names,  to  wit, 

The  C.  Fire  Insurance  Co.,  of ,  The  E.  Fire  Insurance 

Co.,  of ,  The  W.  Fire  and  Marine  Insurance  Co.,  of , 

The  H.  Insurance  Co.,  of ,  and  the  U.  S.  Fire  Insurance 

Co.,  of ;  and  pretending  that  said  insurance  companies 

were  owned  and  conducted  and  managed  by  men  of  good 
standing  in  the  community,  and  possessed  of  property, 
assets,  and  funds  to  meet  losses  and  damages  by  fire,  which 
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might  arise  to  persons  assured,  and  to  whom  policies  of 
insurance  had  been  and  would  be  issued,  when,  in  truth  and 
in  fact,  the  said  pretended  fire  insurance  companies,  as  above 
named  and  set  forth,  were  fictitious  and  fraudulent,  and  were, 
in  fact,  carried  on  by  the  said  L.  H.,  and  other  persons  whose 
names  are  to  these  grand  jurors  unknown,  as  schemes  and 
artifices  to  defraud  the  persons  and  parties  insured  out  of 
tlie  money  paid  as  premiums,  and  never  intending  to  pay 
any  loss  or  damage  by  fire  to  the  persons  insured,  and  to 
whom  the  said  so-called  policies  of  insurance  were  issued. 

And  the  grand  jurors  aforesaid  further  say  that  the  said 
defendants  above  named,  and  other  persons  to  these  grand 
jurors    unknown,    in    the  names   of    the    above-mentioned 

insurance  companies  of ,  and  upon  the  payment  by  the 

said  C.  O.  Co.,  N.  B.,  and  S.  A.  S.,  of  $ ,  issued  to  the  last- 
named  parties  and  corporation  and  persons  certain  so-called 
policies  of  insurance  against  damage  or  loss  by  fire;  and 
which  said  pretended  in.surance  companies  were  then  and 
there  fictitious  and  fraudulent  in  this,  to  wit,   that  no  such 

companies  as  the  C.  Fire  Insurance  Co.,  of ,  The    E. 

Fire  Insurance  Co.,  of ,  the  W.  Fire  and  Marine  Insur- 
ance Co.,  of ,  The   H.  Fire  Insurance  Co.,  of ,  and 

the    U.    S.    Fire    Insurance  Co.,  of ,  all  of ,  then 

existed  or  have  a  place  of  business  in  said  places  in ,  nor 

is  there  any  office  of  such  companies,  nor  persons  carrying 
on  the  business  for  and  in  behalf  of  such  companies,  nor  do 

siich  companies  own  property,  funds,  or  assets  in ,  or 

elsewhere,  as  they,  the  said  above-named  defendants,  then 
and  there  well  knew. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  further  present  that  L.  H.,  in 
executing    said    scheme    and    artifice    to   defraud,  and   in 

attempting  so  to  do,  did,  on  the day  of ,  1894,  then 

and  there  receive  from  the  post-office  at , ,  a  large 

number,  to  wit,  five  registered  letters,  directed  as  follows : 
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No. ,  The  C.  Fire  Insurance  Company, , . 

No. ,  The  E.  Fire  Insurance  Company, , . 

No. ,  The  W.  Fire  and  Marine  Insurance  Company, 


No. ,  The  H.  Fire  Insurance  Company, , 

No. ,  The  U.  S.  Fire    Insurance   Company, 


He,  the  said  L.  H.,  intending  then  and  there  to  defraud 
the  said  C.  O.  Co.,  N.  B.,  and  S.  A.  S.,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States  of  America. 

Second.     And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  further  present  that  L.  H.,  on, 

to  wit,  the day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ,  in  the  county  of  , 

state  of ,  in  the  circuit  and  district  aforesaid,  and  within 

the  jurisdiction  of  this  court,  having  theretofore  devised  a 
scheme  and  artifice  to  defraud  one  N.  B.,  and  certain  persons 
whose  names  are  to  these  grand  jurors  unknown,  of  large 

sums  of  money,  to  wit,  $ ,  to  be  effected  by  intending  to 

open,  and  by  opening  a  correspondence  and  communication 
with  the  said  N.  B.,  and  unknown  persons,  by  means  of  the 
post-office  establishment  of  the  United  States,  which  said 
use  and  misuse  of  the  post-office  establishment  of  the 
United  States  was  a  part  of  the  said  scheme  to  defraud,  and 
which  said  scheme  and  artifice  to  defraud  was  and  is  in  sub- 
stance and  effect  as  follows,  to  wit :  By  making  and  causing 
to  be  made  false  and  fraudulent  representations  to  induce  the 
said  N.  B.,  and  certain  other  persons  whose  names  are  to 
these  grand  jurors  unknown,  to  insure  their  buildings,  ma- 
chinery, and  other  property  in  the  following-named  company, 

the  W.  Fire  and  Marine  Insurance  Company,  of , , 

and  representing  said  company  to  be  carrying  on  a  legitimate 
business  as  insurers  against  loss  or  damage  by  fire,  and 
representing  that  said  company  was  then  and  there  owned, 
and  conducted,  and  managed  by  men  of  good  standing  in  the 
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community,  and  that  said  company  was  solvent,  and  pos- 
sessed of  capital  and  means  to  pay  the  losses  and  damage  by 
fire  which  might  arise  and  occur  to  the  persons  insured,  and 
to  whom  policies  of  insurance  would  be  issued  upon  the  pay- 
ment of  certain  premiums;  when,  in  truth  and  in  fact,  said 
pretended  insurance  company,  to  wit,  the  W.  Fire  and  Ma- 
rine Insurance  Company,  of , ,  was  fictictious  and 

fraudulent,  and  was  carried  on  by  the  said  L.  H.,  and  the 
persons  whose  names  are  to  these  grand  jurors  unknown,  as 
a  scheme  and  artifice  to  defraud  the  persons  assured,  and  to 
whom  policies  of  insurance  were  issued  out  of  the  money 
paid  as  premiums,  and  never  intending  to  pay  any  loss  or 
damage  by  fire  to  the  persons  assured,  and  to  whom  policies 
were  issued,  and  said  policies  and  said  company  were  schemes 
and  artifices  to  defraud ; 

And  the  grand  jurors  aforesaid  further  say  that  the  said  L. 
H.,  and  other  persons  whose  names  are  to  these  grand  jurors 
unknown,  in  the  name  of  the  W.  Fire  and  Marine  Insurance 

Company,  of , ,  and  upon  the  payment  by  the  said 

N.  B.  of  $ to  the  said  L.  H.,  and  other  persons  as  afore- 
said, issued  to  the  said  N.  B.  a  so-called  policy  of  insurance, 
undertaking  to  insure  the  said  N.  B.  against  damage  or  loss 
by  fire  upon  the  building  and  goods  of  the  said  N.  B.,  be- 
tween the day  of ,  i8 — ,  and  the day  of , 


1 8 — ,  as  set  forth  in  the  said  policy,  for  the  full  sum  of  $ , 

and  which  said  policy  of  insurance  is  too  voluminous  to  be 
set  forth  in  this  instrument,  and  which  said  insurance  com- 
pany was  then  and  there  fictitious  and  fraudulent  in  this,  to 
wit,  that  no  such  company  existed,  nor  has  a  place  of  business 

in , ,  nor  elsewhere,  nor  is  there  any  office  of  such 

company  or  persons  carrj'ing  on  the  business  for  and  on  behalf 
of  such  company,  nor  does  such  company  own  funds  or  assets 

in , ,  nor  elsewhere,  as  he,  the  said  L.  H.  and  the 

said  other  persons  then  and  there  well  knew ;  and  although 
the  said  N.  B.  suffered  loss  and  damage  by  fire,  the  said 
company  never  paid,  and  never  intended  to  pay  or  compen- 
sate, him  for  such  loss ; 
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And  the  grand  jurors  aforesaid,  upon  their  oaths  and  affir- 
mations aforesaid,  do  further  present  that  L.  H.,  in  executing 
said  scheme  and  artifice  to  defraud,  and  in  attempting  so  to 

do,  did  then  and  there  receive  from  the  post-office  at  . 

,  one  registered  letter,  No.  ,  directed  as  follows,  to 


L.  H.,  president  of  W.  Fire  and  Marine  Insurance  Company, 

, ,  No.  ' street, ,  and  registered 

day  of ,  18 — ,  ,  ,  he,  the  said  L.  H.,  and  the 

said  other  persons  whose  names  are  to  these  grand  jurors 
unknown,  intending  then  and  there  and  thereby  to  defraud 
the  said  N.  B.,  and  the  misuse  of  the  post-office  establishment 
of  the  United  States,  by  him,  the  said  L.  H.,  and  the  said 
other  persons  whose  names  are  to  the  grand  jurors  unknown, 
as  aforesaid,  being  then  and  there  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 
A  true  bill.  J.  H., 

H.  B.,  Foreman.  United  States  Attorney. 

(1)  Taken  from  the  record  in  U.  S.  v.  John  R.  Elderkin,  and  sus- 
tained in  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio. 


No.  1227. 

Mailing  Lottery  Circular8.(l) 

The  United  States  of  America,  No.  . 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the  District  of  ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

First  Count.  The  grand  jurors  of  the  United  States  of 
America,  duly  empaneled,  sworn  and  charged  to  inquire  with- 
in and  for  the  said  district,  upon  their  oaths  and  affirma- 
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tions,  present  that  L.  H.,  on,  to  wit,  the day  ot  ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and , 

in  the  county  of ,  in  the  state  of ,  in  the  circuit  and 

district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  knowingly  cause  to  be  delivered  by  mail  certain  cir- 
culars forbidden  to  be  delivered  by  mail,  to  wit :  a  certain 
circular  and  publication  of  and  concerning  a  lottery  offer- 
ing prizes,  which  said  circular  and  publication  contained 
an  advertisement  and  list  of  prizes  awarded  at  a  drawing  of 
said  lottery,  which  circular  and  publication  was  numbered 

,  and  purported  to  be  issued  from  the  banking-house  of 

L.  H.,  at  No. street,  was  dated , day  of 

,  1894,  and  was  inclosed  in  an  envelope  directed  to  J.  B., 

No. street, , ,  in  said  district,  and  was 

carried   by  mail   for   delivery  to  said   J.  B.,  No. 

street, , ;  did  then  and  there  unlawfully  and  know- 
ingly cause  said  circular  and  publication  concerning  said  lot- 
tery, which  circular  and  publication  is  too  voluminous  to  be 
spread  upon  the  records  of  this  honorable  court,  to  be  deliv- 
ered by  mail,  according  to  said  direction,  to  said  J.  B.,  No. 
street, , ,  the  knowingly  causing  said  cir- 
cular and  publication  to  be  delivered  by  mail,  as  aforesaid, 
being  then  and  there  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

Second  Count.    And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of  — ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  did  then  and  there,  im- 
lawfuUy  and  knowingly,  cause  to  be  delivered  a  large  num- 
ber, to  wit,  [fifteen,  or  as  may  be]  of  circulars  and  publica- 
tions concerning  a  lottery  offering  prizes  to  persons  whose 
names  and  post-office  addresses  are  to  these  grand  jurors  un- 
known, each  of  which  circulars   and  publications   was  in- 
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clo«?ecl  in  an  envelope  and  directed  to  a  person  whose  name 
and  ])ost-office  address  is  to  these  grand  jurors  unknown,  in 
said  district,  said  large  nuir.ber  of  circulars  and  publications, 
inclosed  in  envelopes  and  directed  as  aforesaid,  having  been 

theretofore  on  the  day  of  ,  18 — ,  unlawfully  and 

knowingly  deposited  and  caused  to  be  deposited  in  a  post- 
office  of  the  United  States,  to-wit,  the  post-office  at  ,  in 

tlie  state  of ,  for  delivery  by  mail  to  said  persons  whose 

names  and  post-office  addresses  are  to  these  grand  jurors  un- 
known, in  said  district,  according  to  the  directions  on  said 
envelopes,  as  aforesaid,  and  which  circulars  atid  publications 
were  then  and  there  carried  by  mail  and  delivered  to  said 
unknown  persons  in  said  district :  the  causing  to  be  deposited 
by  the  fa'd  L.  H.  of  said  circulars  and  publications,  to  said 
persons,  by  mail  as  aforesaid,  being  then  and  there  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America.  J.  H., 

A  true  bill.  United  Slates  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  E.  H.  Horner,  and  sustained 
in  the  District  Court  of  the  United  States  for  the  Southern  District 
of  Ohio. 

See  sec.  213  of  the  Penal  Code. 


No.  1228. 

Mailing  Libelous  Postal  Cards.  (1) 

The  United  States  of  America,  No. 
District  of  ,  ss. 


In  the  District  Court  of  the  United  States,  within  and  for 

the  District  of ,  in  the Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and : 

First  Count,     The  grand  jurors  of  the  United  States  of 
America,    duly   empaneled,    sworn   and   charged    to    inquire 
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within  and  for  the  said  dirtrict,  upon  their  oaths  and  affirma- 
tions, present  that  L.  H.,  on,  to-wit,  the  day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
,  in  the  county  of ,  in  tlie  state  of ,  in  the  cir- 
cuit and  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  did  then  and  there  unlawfully  and  knowingly  deposit 
and  cause  to  be  deposited  in  a  post-office  of  the  United  States, 
tc-wit,  the  post-office  at ,  in  the  state  of ,  for  mail- 
ing and  delivery,  a  certain  postal  card,  otherwise  mailable  by 

law,  directed  to  A.  H.,  ,  ,  and  postmarked  , 

, day  of ,  3:30  p.  m.,  1894,  upon  which  postal 

card  were  then  and  there  written  epithets,  terms  and  lan- 
guage of  a  libelous,  defamatory  and  threatening  character, 
which  epithets,  terms  and  language  were  then  and  there  cal- 
culated, by  the  terms  and  manner  and  style  of  display,  and 
obviously  intended  to  reflect  injuriously  upon  the  character 
and  conduct  of  one  A.  H.,  and  which  epithets,  terms  and 
! mguage  were  and  are  of  the  following  tenor  and  effect,  that 
is  to  say :  [set  forth  terms  and  lanf^ua^^e  used  in  ftdl]  which 
epithets,  terms  and  language  he,  the  said  L.  H..  then  and 
there  well  knew  were  of  a  threatening  character  and  were 
calculated,  as  aforesaid,  to  reflect  injuriously  upon  the  char- 
acter and  conduct  of  said  A.  H.,  and  that  the  same  were 
obviously  intended  to  so  reflect,  and  were  by  him,  the  said 
L.  H.,  then  and  there,  intended  to  so  reflect  upon  the  char- 
acter and  conduct  of  the  said  A.  H.,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  t!ie 
peace  and  dignity  of  the  United  States  of  America. 
A  true  bill.  J.  H., 

H.  B.,  Foreman.  United  States  Attorney. 

(1)  Taken  from  the  record  in  U.  S.  v.  Harry  B.  Clutes,  and 
sustained  by  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.     See  Penal  Code,  sec.  212. 
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No.  1229. 

Taking  Obscene  Pamphlet  from  the  Mail. (I) 

The  United  States  of  America,  No. . 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  I-ord  one  thou- 
sand eight  hundred  and  . 

First  Count,  The  grand  jurors  of  the  I'nited  States  of 
America,  duly  empaneled,  sworn  and  charged  to  inquire 
within  and  for  the  said  district,  upon  their  oaths  and  affirma- 
tions, present  that  L.  H.,  on,  to-wit,  the  day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  in  the  county  of  ,  in  the  state  of  ,  in  the 

circuit  and  district  aforesaid,  and  within  the  jurisdiction  of 
this  court,  did  then  and  there  unlawfully  and  knowingly 
cause  to  be  taken  from  the  mails  of  the  United  States,  for 
the  purpose  of  circulating  and  disposing  of  the  same,  a  cer- 
tain obscene,  lewd  and  lascivious  pamphlet,  entitled  [set  forth 
the  title],  and  which  said  obscene,  lewd  and  lascivious  pam- 
phlet, entitled  as  aforesaid,  was  inclosed  in  a  wrapper  and 
directed  to  A.  M.,  and  had  been  conveyed  in  the  mails  of  the 
United  States,  and  which  said  obscene,  lewd  and  lascivious 
pamphlet  contains  language  too  lewd,  obscene  and  lascivious 
to  be  set  forth  in  the  records  of  this  honorable  court ;  he,  the 
said  L.  H.,  then  and  there  well  knowing  the  said  pamphlet 
to  be  obscene,  lewd  and  lascivious,  and  knowingly  causing 
the  same  to  be  taken  from  the  mails  of  the  United  States,  for 
the  purpose  aforesaid,  by  him,  the  said  L.  H.,  being  then  and 
there  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  Miller,  and  sustained  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 
See  Penal  Code,  sec.  211. 


J 
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No.  1230. 

Mailing  Obscene  Letter.  (1) 

The  United  States  of  America,  No. 


District  of .  ss. 


In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

First  Count.  The  grand  jurors  of  the  United  States  of 
America,  duly  empaneled,  sworn  and  charged  to  inquire 
within  and  for  the  said  district,  upon  their  oaths  and  affirma- 
tions, present  that  L.  H.,  on,  to-wit,  the day  of  , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
,  in  the  county  of ,  in  the  state  of ,  in  the  cir- 
cuit and  district  aforesaid,  and  within  the  jurisdiction  of  tliis 
court,  did  then  and  there  unlawfully  and  knowingly  deposit 
and  caused   to  be  deposited  in  a  post-office  of  the  United 

States,  to-wit,  the  post-office  at  ,  ,  for  mailing  and 

delivery,  certain  nonmailable  matter,  to-wit,  a  letter  inclosed 
in  an  envelope,  and  which  said  letter  was  obscene,  lewd  and 
lascivious,  and  is  unfit  to  be  set  forth  in  this  instrument,  and 
to  be  spread  upon  the  records  of  this  honorable  court,  and 
which  said  envelope,  containing  the  letter  as  aforesaid,  was 

then  and  there  directed  to  G.  H.,  ,  ,  he,  the  said 

L.  H.,  knowing  the  said  letter  to  be  obscene,  lewd  and  las- 
civious, and  the  mailing  by  him  as  aforesaid  being  then  and 
there  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  Charles  A.  Love,  and  sus- 
tained in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.    See  Penal  Code,  sec.  211. 
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Ho.  1231. 

Indictment  for   Using  the   Mails   for  Blackmailing   Scheme. 

United  States  of  America. 

Division  of  the  District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the Division  of  the  District  of  ,  in  the  

judicial  circuit,  of  the  term  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and . 

First  Count,  The  grand  jurors  of  the  United  States  of 
America,    duly    empaneled,    sworn   and    charged    to    inquire 

within  and  for  the  division  of  said  district,  upon  their 

oaths  and  affirmations,  present  that  F.  H.,  A.  H.  and  C.  S., 

on,  to-wit,  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and  ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  division  of  the 

district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  then  and  there  unlawfully  and  knowingly  devise  a  scheme 
and  artifice  to  defraud  H.  D.  and  Dr.  C.  D.,  said  scheme  and 
artifice  to  be  eflFected  by  opening  and  intending  to  open  corre- 
spondence and  communication  with  said  H.  D.  and  Dr.  C  D., 
all  residents  within  the  United  States,  by  means  of  the  post- 
office  establishment  of  the  United  States,  which  said  misuse 
of  the  post-office  establishment  was  intended  to  be  and  was  a 
part  of  said  scheme  and  artifice  to  defraud,  which  was  in  sub- 
stance as  follows,  to-wit : 

The  said  F.  H.,  A.  H.  and  C.  S.  pretended  and  claimed  to 
have  within  their  knowledge  certain  information  of  unlawful 
acts  and  crimes  committed  by  the  said  H.  D.  and  Dr.  C.  D., 
which  would  tend  to  disgrace  and  degrade  them,  and  which 
they,  the  said  F.  H.,  A.  H.  and  C.  S.,  threatened  to  divulge 
and  make  public  both  through  the  newspapers  and  by  the 
medium  of  correspondence  and  letters  addressed  to  many  par- 
ties who  were  friends  and  acquaintances  of  H.  D.  unless  the 
said  H.  D.  and  Dr.  C.  D.  would  yield  and  pay  to  them,  the 
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said  F.  H.,  A.  H.  and  C.  S-,  the  sum  of  $7,000,  but  only 
upon  consideration  of  such  payment  would  said  last  named  par- 
ties refrain  from  such  publication  and  from  sending  such  let- 
ters. The  said  F.  H.,  A.  H.  and  C.  S.  did  not  intend  or 
expect  to  furnish  or  exchange  anything  of  value  in  considera- 
tion of  the  pa3mient  of  said  money  to  them,  but  threatened  that 
unless  the  same  should  be  paid  they  would  blackai  the  char- 
acter and  ruin  the  reputation  of  the  said  H.  D.  and  Dr.  C  D., 
who  for  fear  of  said  threats  of  exposure  of  said  pretended 
information  through  this  scheme  of  fraud,  which  is  commonly 
called  "  blackmail,"  were  expected  to  submit  to  the  extortion 
of  said  sum  of  money,  to  be  paid  to  and  for  the  benefit  of 
the  said  F.  H.,  A.  H.  and  C.  S.,  the  said  last  named  parties 
well  knowing  that  they  were  to  give  or  exchange  nothing 
whatever  of  value  therefor;  the  said  scheme  and  artifice  was 
then  and  there  devised  and  concocted  by  the  said  F.  H.,  A. 
H.  and  C.  S.  with  the  sole  intent  and  purpose  of  defrauding 
the  said  H.  D.  and  Dr.  C.  D.  out  of  said  large  sum  of  money, 
to  wit,  the  sum  of  $7,000. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and  affirm- 
ations aforesaid,  do  further  present  that  the  said  F.  H.,  A.  H. 
and  C.  S.,  in  pursuance  of  said  scheme  and  artifice  to  de- 
fraud, did  unlawfully,  wilfully  and  knowingly,  upon  the 

day  of in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and ,  in  the  county,  state,  circuit,  district  and  division 

aforesaid,  in  and  for  executing  said  scheme  and  artifice  to  de- 
fraud, and  in  attempting  so  to  do,  and  in  misuse  of  the  post- 
office  establishment  of  the  United  States,  as  aforesaid,  deposit 
and  place  and  cause  to  be  deposited  and  placed  in  the  post- 
office  at y  a  certain  letter  which  was  intended  to  be  sent, 

and  which  was  in  fact  sent  by  the  postoffice  establishment  and 
delivered  through  the  mails  of  the  United  States  to  the  ad- 
dressee thereof  and  which  said  letter  was  enclosed  in  an  en- 
velope addressed  to  "  Mr.  H.  D.,  141  East  Fourth  street,  City, 
Strictly  Private,'*  and  which  said  letter  was  in  the  following 
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language,  to-wit:    [Here  set  out  the  language  referred  to  in 
full.] 

Said  letter  was  designed  to  be  and  was  sent  by  the  said 
post-office  establishment,  and  was  delivered  through  the  mails 
of  the  United  States  to  the  addressee  thereof,  and  was  writ- 
ten and  mailed  in  pursuance  of  said  scheme  and  artifice  to  de- 
fraud H.  I5.  and  Dr.  C.  D. ;  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America.  W.  B., 

United  States  Attorney. 

(1)  Taken  from  Herman  v.  U.  S.,  116  Fed.  350;  certiorari  to  the 
supreme  court  denied,  187  U.  S.  641. 


No.  1232. 

Conspiracy  to  Defraud  the  United  States  (R.  S.,  Sec.  3894*  as 

Amended  Sept.  19,  1890).(1) 

The  United  States  of  America,  No. . 

Division  of  the District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the  division  of  the  district  of  ,  in  the  

judicial  circuit,  of  the  term  of ,  in  the  year  of  our  Lord 

one  thousand  nine  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn  and  charged  to  inquire  within  and  for  the 
division  of  said  district,  upon  their  oaths  and  affirma- 
tions, present 

"That  on  the  1st  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight   hundred   and   ninety-one,    in   the   county  of 

,  state  of ,  and  within  the  jurisdiction  of  this  court, 

one  W.  S.,  one  G.  R.,  one  E.  L.,  one  P.  T.  and  one  H.  H,, 
and  others  to  the  grand  jury  unknown,  did  commit  the  crime 
of  conspiracy  to  defraud  the  United  States,  committed  as 
follows : 

*That  at  the  time  and  place  aforesaid,  the  said  W.  S.,  G. 
R.,  E.  L.,  p.  T.  and  H.  H.,  and  others  to  the  grand  jury  un- 
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known,  did  falsely,  unlawfully  and  wickedly  conspire,  com- 
bine, confederate  and  agree  together  among  themselves  to  de- 
fraud the  United  States  of  the  title  and  possession  of  large 
tracts  of  land  in  said  county  of  great  value,  by  means  of  false, 
feigned,  illegal  and  fictitious  entries  of  said  lands  under  the 
homestead  laws  of  the  United  States,  the  said  lands  being 
then  and  there  public  lands  of  the  United  States,  open  to 
entry  under  said  homestead  laws  at  the  local  land  office  of  the 
United  States  at  Devil's  Lake,  in  said  state,  and  that  accord- 
ing to  and  in  pursuance  of  said  conspiracy,  confederacy  and 
agreement  among  themselves  had  as  aforesaid,  the  said  W.  S. 
did  persuade  one  C.  P.  to  make  filing  under  said  homestead 
laws  and  thereafter  to  make  proof  and  final  entry  under,  said 
laws  for  the  lands  known  and  described  as  follows : 

"The  south  half  of  the  northeast  quarter  and  lots  one  and 
two  of  section  six,  in  township  one  hundred  and  sixty-three 
north,  of  range  seventy  west,  of  the  fifth  principal  meridian, 
said  lands  lying  and  being  in  said  county,  on  which  said 
lands  said  C.  P.,  as  said  W.  S.  then  and  there  well  knew,  had 
never  made  settlement,  improvement  or  residence,  contrary  to 
the  form  of  the  statute  of  the  United  States  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States."  J.  H., 

United  States  Attorney. 

(1)  Taken  from  Dealy  v.  U.  S..  152  U.  S.  540. 


No.  1233. 

Indictment  for  Robbing  Post  Office.  (1) 

The  United  States  of  America,  No. .  ' 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

First  Count.  (Penal  Code,  Sec.  192.)  The  grand  jurors  of 
the  United  States  of  America,  duly  empaneled,  sworn  and 
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charged  to  inquire  within  and  for  the  said  district,  upon  their 
oaths  and  affirmations,  present  that  L.  H.,  on,  to-wit,  the 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,   in  the  county  of  .  in  the  state  of 

,  in  the  circuit  and  district  aforesaid,  and  within  the 

jurisdiction  of  this  court,  did  then  and  there  unlawfully,  will- 
fully and  forcibly  break  into  a  certain  building  used  in  part 
as  a  post-office  of  the  United  States,  to-wit,  a  building  in 

,  in  said county,  so  used  as  aforesaid,  with  intent 

to  commit  larceny  therein,  that  part  of  the  building  used  as  a 
post-office  as  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

Second  Count   (Penal  Code,   Sec.   190.)   And  the  grand 
jurors  aforesaid,  upon  their  oaths  and  affirmations  aforesaid, 

do  further  present  that  L.  H.,  on,  to-wit,  the  day  of 

,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and ,  in  the  county  of ,  in  the  state  of ,  in  the 

circuit  and  district  aforesaid,  and  within  the  jurisdiction  of 
this  court,  did  then  and  there  unlawfully  and  willfully  steal 
and  purloin  certain  property  belonging  to  the  post-office  de- 
partment of  the  United  States,  to-wit,  eight  hundred  postage 
stamps  of  the  denomination  of cents,  two  hundred  post- 
age stamps  of  the  denomination  of cents,  three  hundred 

postage  stamps  of  the  denomination  of cents,  which  said 

property  was  of  the  value  of  more  than  twenty-five  dollars, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Third  Count    And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to-wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  did  then  and  there  un- 
lawfully and  willfully  appropriate  to  his  own  use  for  lucre 
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and  gain,  certain  property  belonging  to  the  post-office  depart- 
ment of  the  United  States,  to-wit,  eight  hundred  postage 
stamps  of  the  denomination  of cents,  two  hundred  post- 
age stamps  of  the  denomination  of '  cents,  three  hundred 

postage  stamps  of  the  denomination  of cents,  eight  hun- 
dred stamped  envelopes  of  the  denomination  of  cents, 

which  said  property  was  of  the  value  of  more  than  twenty- 
five  dollars,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  the  U.  S.  v.  Jesse  Peterson,  and  sus- 
tained in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.     Penal  Code,  sees.  190  and  192. 


No.  1234« 

Violation  of  Postal  Law8.(l) 

The  United  States  of  America,  No. . 

District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

First  Count.  The  grand  jurors  of  the  United  States  of 
America,  duly  empaneled,  sworn  and  charged  to  inquire 
within  and  for  the  said  district,  upon  their  oaths  and  affir- 
mations, present  that  L.  H.,  on,  to-wit,  the day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
,  in  the  county  of ,  in  the  state  of ,  in  the  cir- 
cuit and  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,   did  then  and  there  unlawfully   take   a   letter   which 
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had  been  in  the  post-oflSce  of  the  United  States,  to  wit,  the 
post-office  at , ,  and  in  the  custody  of  a  letter-car- 
rier of  said  post-office,  before  it  had  been  delivered  to  the 
person  to  whom  it  was  then  and  there  directed,  and  which 

said  letter  was  then  and  there  directed  to  E.  H., street, 

, ,  and  the  said  L.  H.  did  then  and  there  unlaw- 
fully secrete  and  destroy  the  same,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

Second  Cowit,     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  and  within  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  did  then  and 
there  knowingly  obtain  by  deception,  from  a  person  having 
the  custody  thereof,  to  wit,  one  C.  M.,  a  letter  containing  an 
article  of  value,  which  said  letter  had  been  in  the  post-office 

of  the  United  States,  to  wit,  the  post-office  at , for 

delivery  to  one  E.  H.,  and  which  said  letter  then  and  there 
contained   pecuniary  obligations  of  the  government  of  the 

United  States  of  the  denomination  and  value  of dollars, 

and  which  said  letter  was  then  and  there  directed  to  E.  H., 

street, , ,  and  he,  the  said  L.  H.,  did  then  and 

there  unlawfully  and  feloniously  embezzle  the  said  letter 
and  convert  the  same  to  his  own  use  before  its  delivery  to 
the  person  to  whom  it  was  directed,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

J.  H, 
United  States  Attorney. 

A  true  bill. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  Lewis  Montgomery,  alias 
James  Montgomery,  and  sustained  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Ohio.    Penal  Code,  sec.  194. 
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Ho.  1235. 

Embezzlement  of  Lretters.Cl) 

The  United  States  of  America,  ^     

District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  •  our  Lord  one  thou- 
sand eight  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
district  6f ,  upon  their  oaths  and  affirmations,  pre- 
sent that  L.  H.,  on,  to  wit,  the day  of ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  in  the 

county  of ,  in  the  state  of ,  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  be- 
ing then  and  there  a  person  employed  in  the  postal  service 
of  the  United  States,  to  wit,  as  a  letter-carrier  of  the  post- 
office  at , ,  and  a  certain,  letter  having  come  into  his 

possession  as  such  letter-carrier,  and  which  was  intended  to 
be  delivered  from  said  post-office,  and  which  said  letter  had 
been  in  the  mails  of  the  United  States,  did,  then  and  there, 
unlawfully  and  feloniously,  embezzle  and  convert  to  his  own 
use  said  letter,  and  which  said  letter  then  and  there  con- 
tained three  pecuniary  obligations  of  the  United  States,  each 
one  of  the  denomination  and  value  of  one  dollar,  and  of  the 
total  value  of  three  dollars,  which  said  letter  was  then  and 

there  inclosed  in  an  envelope  and  directed  to  M.  C,  No. 

street,  care  of  E.  P., , .     And  the  grand  jurors 

aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do 
further  present  that  the  said  L.  H.,  letter-carrier  as  aforesaid 
did  then  and  there,  unlawfully  and  feloniously,  embezzle  and 
convert  to  his  own  use  said  letter  and  its  contents,  with  in- 
tent to  defraud,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States  of  America. 
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Second  Count,    And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affiruuitioiis  aforesaid,  do  further  present  that  L.^H., 

on,  to  wit,  the day  of ,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and ,  in  the  county  of ,  in 

the  state  of  ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  being  then  and  there  a 
person  employed  in  the  postal  service  of  the  United  States, 

to  wit,  as  a  letter-carrier  of  the  post-office  at , ,  and 

a  certain  letter  having  come  into  his  possession  as  such  let- 
ter-carrier, and  which  was  intended  to  be  conveyed  by  mail, 
and   which    said   letter  was   inclosed   in  an   envelope   and 

directed   to   M.  C,  No.  street,  care   of   E.  F., 

, ,  and  which  said  letter  then  and  there  contained 

obligations  of  the  United  States  of  the  value  of  $ ;  and 

he,  the  said  L.  H.,  as  aforesaid,  did  then  and  there,  unlaw- 
fully and  feloniously,  steal  and  take  out  of  said  letter,  which 
had  come  into  his  possession  as  aforesaid,  and  which  was  in- 
tended to  be  delivered  by  the  post-office,  the  said  sum  of  three 
dollars,  pecuniary  obligations  of  the  United  States,  as  afore- 
said, the  said  money  not  being  owned  by  the  said  L.  H.  be- 
fore the  delivery  of  said  letter  to  the  person  to  whom  it  was 
directed,  and  with  intent  then  and  there  to  defraud,  contrar>' 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America.  J.  H., 

United  States  Attorney. 

A  true  bill. 

H.  B.,  Foreman. 

(I)  Taken  from  the  record  in  U.  S.  vs.  Orin  E.  Sparks,  and  sustained 
in  the  District  Court  of  the  United  States  for  the  Southern  District  of 
Ohio.    See  Penal  Code,  sec.  195. 
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No.  1236. 

Embezzling  Money  Order  and  Postal  Fund8.(l) 

The  United  States  of  America,  *y 

^.      .        r  No. . 

District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the Judicial  Circuit,  of 

the  Term  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

First  Count.  The  grand  jurors  of  the  United  States  of 
America,  duly  empaneled,  sworn,  and  charged  to  inquire 
within  and  for  the  said  district,  upon  their  oaths  and  affirm- 
ations, present  that  L.  H.,  on,  to  wit,  the day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
,  in  the  county  of ,  in  the  state  of ,  in  the  cir- 
cuit and  district  aforesaid,  and  within  the  jurisdiction  of  this 

court,  being  then  and  there  the  postmaster  at ,  county 

of ,  state  of  ,  and  then  and  there  connected  with 

the  business  and   operation   of  the   money-order  office  at 

,  county  of ,  state  of ,  as  aforesaid,  did  then 

and  there,  unlawfully  and  knowingly,  convert  to  his  own 
use  and  embezzle  a  certain  portion  of  the  money-order  funds 

of  the  United  States,  to  wit,  the  sum  of dollars,  which 

said  money-order  funds  came  into  his  possession  as  such 
postmaster  and  person  connected  with  the  business  and  oper- 
ations of  the  money-order  office  as  aforesaid,  and  the  embez- 
zlement and  conversion  to  his  own  use  of  said  funds  as 
aforesaid,  being  then  and  there  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

Second  Count,  And  the  g^and  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.j  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 
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within  the  jurisdiction  of  this  court,  being  then  and  there  the 

postmaster  at  ,  county  of -,  state  of  — — ,  and  as 

such  postmaster  having  the  temporary  custody  of  money, 
which,  by  law,  is  a  part  of  the  postal  revenue  of  the  United 
States,  did  then  and  there  unlawfully  convert  to  his  own  use, 
and  did  then  and  there  knowingly  and  willfully  neglect  to 

deposit  the  same,   to-wit,   the  sum  of  dollars,  postal 

revenue  of  the  United  States  as  aforesaid,  in  the  treasury  of 
the  United  States,  or  in  some  lawfully  authorized  depository 
of  such  revenues  of  the  United  States,  the  unlawful  conver- 
sion to  his  own  use,  as  aforesaid,  by  him,  the  said  L.  H.,  and 
his  knowingly  and  willfully  neglecting  to  deposit  said  postal 
revenues  as  aforesaid,  being  then  and  there  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of 
America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  the  U.  S.  v.  Aaron  G.  Albaugh,  and 
sustained  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.    Penal  Code,  sec.  225. 


Ho.  1237. 

Stealing  Personal   Property  of  the   United   States.(l) 

The  United  States  of  America,  No. . 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the  District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn  and  charged  to  inquire  within  and  for  the 
said  district,  upon  their  oaths  and  affirmations,  present  that 

L.  H.,  on,  to-wit,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  in  the  county  of 
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,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  did,  then  and 
there,  unlawfully  and  feloniously,  take  and  carry  away  from 
another,  to-wit,  from  R.  K.,  then  and  there  the  postmaster 

at , county,  in  the  state  of ,  personal  property 

belonging  to  the  United  States,  of  the  value  of  eleven  dollars, 
and  which  said  personal  property  then  and  there  consisted 
of  an  obligation  of  the  United  States,  to-wit,  a  United 
States  treasury  certificate  of  the  value  of  ten  silver  dollars 
and  one  dollar  in  silver  coin,  issued  and  coined  by  the  mints 
of  the  United  States,  of  the  value  of  one  dollar,  and  which 
said  personal  property,  as  aforesaid,  was  then  and  there  a 
part  of  the  postal  revenues  and  money-order  funds  of  the 
post-office  department  of  the  United  States,  the  felonious  tak- 
ing and  carrying  away  of  the  same  by  him,  the  said  L.  H., 
with  intent  then,  there  and  thereby  to  defraud,  being  then  and 
there  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  of  the  U.  S.  v.  William  J.  Burns,  and 
sustained  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.     Penal  Code.  sec.  46. 


No.  1238. 

Falsely  Personating  Another.(l) 

The  United  States  of  America,  No. . 

District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the  District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn  and  charged  to  inquire  within  and  for  the 
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said  district,  upon  their  oaths  and  affirmations,  present  that 

L.  H.,  on,  to  wit,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  — ,  in  the  county 

of ,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  did  then  and 
there  unlawfully,  knowingly,  and  falsely  personate  and  rep- 
resent a  person  entitled  to  certain  wages  from  the  United 
States,  and  under  color  of  such  false  personation  receive  the 
money  of  a  person  really  entitled  to  receive  said  wages,  in 
this,  to  wit,  that  he,  the  said  L."H.,  at  the  time  and  place 
aforesaid,  did  then  and  there  knowingly,,  unlawfully,  and. 
falsely  personate  and  represent  himself  to  be  one  W.  B.,  late 

private  Company  M, United  States  Cavalry  ;  he,  the  said 

W.  B.,  as  aforesaid,  being  then  and  there  the  person  really 
entitled  to  receive  said  wages  from  the  United  States,  to  wit, 

the  sum  of dollars,  as  extra  duty  pay  for  services  as 

nurse  in  a  hospital ;  and  he,  the  said  L.  H.,  did  then  and 
there,  under  color  of  such  false  personation,  to  wit,  as  being 
W.  B.,  receive  the  said  sum  of dollars,  wages  as  afore- 
said due  to  the  said  W.  B.  as  aforesaid ;  he,  the  said  L.  H., 
having  no  right,  authority,  or  power  to  personate  and  repre- 
sent the  said  W.  B.,  and  to  receive  the  said  wages  as  afore- 
said, as  he,  the  said  L.  H.;  then  and  there  well  knew,  and  in- 
tending then,  there,  and  thereby  to  defraud  the  said  W.  B., 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Second.     And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations   aforesaid,  do   further   present   that   L.  H. 

on,  to  wit,  the day  of ,  i8 — ,  in  the  county  of , 

in  the  state  of ,  and  the  district  aforesaid,  did  then  and 

there  unlawfully,  knowingly,  and  falsely  personate  and  repre- 
sent a  person  entitled  to  certain  wages  from  the  United 
States,  and,  under  color  of  such  false  personation,  endeavor 
to  receive  the  money  of  a  person  really  entitled  to  receive  the 
said  wages  in  this,  to  wit,  that  he,  the  said  L.  H.,  did  then 
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and  there  sign  a  certain  receipt  and  voucher  with  the  name 
of  W.  B.,  late  private  Company  M, United  States  Cav- 
alry, which  said  voucher  and  receipt  is  in  the  words  and  fig- 
ures following,  to-wit :  [set  forth  in  full  the  voucher] ,  he,  the 
said  W.  B.,  being  then  and  there  the  person  really  entitled 

to  said  wages  from  the  United  States,  to-wit,  the  sum  of 

dollars,  as  extra-duty  pay  as  such  private  in  Company  M, 

Regiment,  United  States  Cavalry;  and  he,  the  said  L. 

H.,  did  then  and  there,  under  color  of  such  false  personation, 
to-wit,  as  W.  B.,  endeavor  to  receive  and  obtain  the  said  sum 

of dollars,  wages  and  extra-duty  pay,  as  aforesaid,  to 

the  said  W.  B.,  he,  the  said  L.  H.,  having  no  right,  authority 
or  power  to  personate  and  represent  the  said  W.  B.,  as  afore- 
said, or  to  receive  the  said  wages  as  aforesaid,  as  he,  the  said 
L.  H.,  then  and  there  well  knew;  he,  the  said  L.  H.,  intejnd- 
ing  then,  there  and  thereby  to  defraud  the  said  W.  B.,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States 
of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  the  U.  S.  v.  Adrian  I.  Jones,  and  sus- 
tained in  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio.     Penal  Code,  sec,  33. 


No.  1239. 

Falsely  Personating  an  Officer  of  the  United  States.  (1) 

The  United  States  of  America,  No. . 

District  of . 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

First  Count.     The  grand  jurors  of  the  United  States  of 
/Xmerica,    duly    empaneled,    sworn    and    charged    to    inquire 
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within  and  for  the  said  district,  upon  their  oaths  and  affirma- 
tions, present  that  L.  H.,  on,  to  wit,  the day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and,. 

,  in  the  county  of ,  in  the- state  of ,  in  the  circuity 

and  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  did  then  ^nd  there  unlawfully  and  feloniously,  and 
with  intent  to  defraud  one  T.  M.,  falsely  assume  and  pretend 
to  be  an  employee  acting  under  the  authority  of  an  officer  of 
the  government  of  the  United  States,  to  wit,  a  civil  surgeon 
and  medical  examiner  duly  appointed  by  the  commissioner 
of  pensions  to  make  the  periodical  examinations  of  pension- 
ers which  are.  or  may  be  required  by  law,  and  to  examine 
applicants  for  pensions  in  regard  to  their  disabilities,  and  the 
said  L.  H.  did  then  and  there  in  such  pretended  character, 
as  aforesaid,  take  upon  himself  to  act  as  such  medical  exam- 
iner and  civil  surgeon,  and  did  then  and  there  examine  the 
said  T,  M.  upon  his  bodily  ailments  and  diseases ;  he,  the 
said  T.  M.,  being  an  applicant  for  a  pension  under  the  laws 
of  the  United  States. 

And  the  grand  jurors  aforesaid  do  further  present  that  he, 
the  said  L.  H.,  was  not  then  and  there  an  employee  acting 
under  the  authority  of  an  officer  of  the  government,  to  wit, 
medical  examiner  and  civil  surgeon  appointed  by  the  com- 
missioner of  pensions,  as  he,  the  said  L.  H.,  then  and  there 
well  knew,  and  he,  the  said  L.  H.,  intending  then,  there,  and 
thereby  to  defraud  the  said  T.  M^  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 

Second  Count.  And  the  g^and  jurors  aforesaid,  on  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L^ 

H.,  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  did  then  and  there  un- 
lawfully, and  feloniously,  and  with  intent  to  defraud  one  T. 
M.,  pretend   and  faflsely  assume  to  be  an  employee  acting 
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• 

under  the  authority  of  an  officer  of  the  government  of  the 
United  States,  to  wit,  a  civil  surgeon  and  medical  examiner, 
duly  appointed  by  the  commissioner  of  pensions  to  make  the 
periodical  examinations  of  pensioners  which  are  or  may  be 
required  by  law,  and  also  to  examine  applicants  for  pensions 
in  regard  to  their  disabilities,  and  the  said  L.  H.  did  then 
and  there  in  such  pretended  character  as  aforesaid  receive 
from  the  said  T.  M.  certain  valuable  things,  to  wit,  meals, 
food  and  lodging;  he,  the  said  T.  M.,  being  then  and  there 
an  applicant  for  a  pension  under  the  laws  of  the  United 
States,  and  then  and  there  believing  the  said  L.  H.  to  be  the 
medical  examiner  and  employee  acting  under  the  authority 
of  the  commissioner  of  pensions. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  further  present  that  he,  the  said  L. 
H.,  was  not  then  and  there  an  employee  acting  under  the 
authority  of  an  officer  of  the  government,  to  wit,  medical 
examiner  and  civil  surgeon  appointed  by  the  commissioner 
of  pensions,  as  he,  the  said  L.  H.,  then  and  there  well  knew, 
and  he,  the  said  L.  H.,  then,  there,  and  thereby  intending  to 
defraud  the  said  T.  M.,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(i)  Taken  from  the  record  in  U.  S.  vs.  George  L.  Fairbanks,  and 
sustained  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.     Penal  Code,  sec.  32. 
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No.  1240. 

Making  and  Presenting  False  Claim  for  Pension,  etc.(l) 

The  United  States  of  America, 

District  of ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for  the 

District  of ,  in  the Judicial  Circuit,  of  the 

Term  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
district  of ,  upon  their  oaths  and  affirmations,  pre- 
sent that  L.  H.,  alias  A.  C,  on,  to  wit,  the day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  in  the  county  of ,  state  of ,  in   the  circuit 

and  district  aforesaid,  and  within  the  jurisdiction  of  this 
court,  did  then  and  there  unlawfully  make  and  cause  to  be 
made  a  certain  claim  upon  the  government  of  the  United 
States,  to  wit,  a  claim  to  be  placed  on  the  pension  rolls  of 
the  United  States  under  the  provisions  of  an  act  of  congress 
approved   June  27,  1890,  as  being  the  identical  A.  C,  who 

was  enrolled  on  the day  of ,  18 — ,  in  Company  A, 

Regiment,  Massachusetts  Colored  Troops,  as  a  private 

in  the  service  of  the  United  States  in  the  war  of  the  rebel- 
lion, and  who  served  at  least  ninety  days,  and  was  honorably 
discharged  therefrom,  and  who  was  partially  unable  to  earn 
a  support  by  manual  labor  by  reason  of  two  wounds  by  shells, 
and  other  disabilities,  and  knowing  such  claim  to  be  false, 
fraudulent,  and  fictitious,  and  which  said  false,  fraudulent, 
and  fictitious  claim  is  in  the  words  and  figures  following,  to 
wit:  [se£  oui  the  claim  in  full\  the  said  claim  being  false, 
fraudulent,  and  fictitious  in  this,  to  wit,  that  the  said  L.  H. 
was  not  the  identical  A.  C.  who  was  enrolled  on  the 


day  of ,  18 — ,  in  Company  A, Regiment,  Massa- 
chusetts United  States  Colored  Troops  as  a  private  in  the 
service  of  the  United  States  in  the  war  of  the  rebellion,  as  set 
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forth  in  said  declaration  for  invalid  pension,  as  he,  the  said  L. 
H.,  then  and  there  well  knew,  and  he,  the  said  L.  H.,  intend- 
ing then,  there,  and  thereby  to  defraud  the  United  States, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Second  Count.     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L.  H., 

alias  A.  C,  on,  to  wit,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  in  the  county  of 

,  in  the  state  of ,  in  the  circuit  and  district  aforesaid, 

and  within  the  jurisdiction  of  this  court,  having  heretofore 
presented,  and  caused  to  be  presented,  for  approval  and  pay- 
ment to  an  officer  in  the  civil  service  of  the  United  States,  to 
wit,  to  the  commissioner  of  pensions,  a  person  duly  authorized 
by  law  to  approve  the  same,  a  certain  claim  against  the  gov- 
ernment of  the  United  States,  to  wit,  a  claim  for  invalid  pen- 
sion under  the  provisions  of  an  act  of  congress  approved  June 
27,  1890,  a  claim  to  be  placed  on  the  pension  rolls  of  the 
United  States,  and  setting  forth  in  substance  m   said  claim 

that  he  was  the  identical  A.  C.  who  was  enrolled  on  the 

day  of ,  18 — ,  in  Company  A, Regiment,  Massa- 
chusetts Colored  Troops,  as  a  private  in  the  service  of  the 
United  States  in  the  war  of  the  rebellion,  and  served  at 
least  ninety  days,  and  was  honorably  discharged  therefrom, 
and  that  he  was  partially  unable  to  earn  a  support  by  man- 
ual labor  by  reason  of  two  wounds  by  shells,  and  other  disa- 
bilitios,  did  then  and  there  knowingly  and  unlawfully,  and 
for  the  purpose  of  obtaining  and  aiding  to  obtain  the  ap- 
proval of  said  claim,  knowing  it  to  be  false  and  fraudulent, 
make  a  certain  false  deposition,  which  said  deposition,  sub- 
scribed to  by  said  L.  H.,  alias  A.  C,  and  taken  and  sworn  to 
before  A.  R.,  a  special  examiner  of  the  pension  bureau  of  the 
United  States,  a  person  duly  authorized  by  law  to  take  the 
same,  and  wherein  the  law  authorizes  a  deposition  to  be 
taken,  and  which  said  deposition  contained  the  following 
statements,  to  wit:   "  During  the  late  war  I  served  as  a  mem- 
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ber  of  Company  A, Massachusetts  Infantry."     "  I  claim 

a  pension  on  account  of  wounds  on  my  right  arm,  and  several 

wounds  on  my  head,  received  at , ,  on  the day 

of ,1864." 

**I  assumed  the  name  of  A.  C.  when  I  joined   the 

Massachusetts."    "  While  I  lived  in county,  I  was  known 

by  the  name  of  L.  H." 

And  the  said  deposition  was  false  and  fraudulent  in  this,  to 
wit,  that  the  said  L.  H.,  alias  A.  C,  did  not  serve  as  a  mem- 
ber of  Company  A, Massachusetts  Infantry,  and  was 

not  wounded  on  his  head  at , ,  and  did  not  assume 

the  name  of  A.  C,  and  did  not  join  the Massachusetts 

Infantry,  as  stated  in  his  said  deposition,  as  he  then  and  there 
well  knew ;  he,  the  said  L.  H.,  alias  A.  C,  then  and  there 
well  knowing  said  claim  to  be  false,  fraudulent,  and  fictitious, 
and  then  and  there  well  knowing  said  deposition  made  in 
support  of  said  claim  to  be  false,  fraudulent,  and  fictitious, 
and  intending  then,  and  there,  and  thereby  to  defraud  the 
United  States  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States. 

Third  Count,  And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  L. 

H.,  alias  A.  C,  on,  to  wit,  the day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and ,  in  the  county 

of ,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  did  then  and 
there  unlawfully  cause  to  be  presented  for  payment  and  ap- 
proval to  an  officer  in  the  civil  service  of  the  United  States, 
to  wit,  the  commissioner  of  pensions,  a  person  duly  author- 
ized by  the  United  States  to  approve  claims  for  pensions,  a 
certain  claim  upon  the  government  of  the  United  States  under 
the  provisions  of  an  act  of  congress  approved  June  27,  1890, 

as  being  the  identical  A.  C.  who  was  enrolled  on   the 

day  of ^  18 — ,  in  Company  A, Regiment  Massachu- 
setts Colored  Troops,  as  a  private  in  the  service  of  the  United 
States  in  the  war  of  the  rebellion,  and  who  served  at  least 
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ninety  days,  and  was  honorably  discharged,  and  who  was 
partially  unable  to  earn  a  support  by  manual  labor  by  reason 
of  two  wounds  by  shells,  and  other  disabilities,  knowing  such 
claim  to  be  false,  fraudulent  and  fictitious,  and  which  said 
false,  fraudulent  and  fictitious  claim  is  in  the  words  and  fig- 
ures following,  to-wit,  [set  out  the  claim  in  full]. 

The  said  claim  being  false,  fraudulent  and  fictitious  in  this, 
to- wit,  that  he,  the  said  L.  H.,  was  not  the  identical  A.  C. 
who  was  enrolled  on  the day  of  ,  18 — ,  in  Com- 
pany A, Regiment,  Massachusetts  United  States  Colored 

Troops,  as  a  private  in  the  service  of  the  United  States  in 
the  war  of  the  rebellion,  as  set  forth  in  said  declaration  for 
invalid  pension,  as  he,  the  said  L.  H.,  as  aforesaid,  then  and 
there  well  knew,  and  he,  the  said  L.  H.,  alias  A.  C,  intend- 
ing then,  there  and  thereby  to  defraud  the  United  States,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States 
of  America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  Jacob  Warren,  and  sustained 
by  the  district  Court  of  the  United  States  for  the  Southern  District 
of  Ohio.    Penal  Code,  sec.  35. 


No.  1241. 

Demanding  Illegal  Fees  of  Pensioner  in  Violation  of 
Statutes,  Section  5485,  as  Amended  July  4,  1884.(1) 

The  United  States  of  America,  No. . 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for  the 

District  of ,  in  the Judicial  Circuit  of  the 

Term  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  . 

The  grant  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
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said  district,  upon  their  oaths  and  alBEinnations,  present  that 

L.  H.,  on,  to  wit,  the day  of ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  being  then  and  there  a 
person  instrumental  in  prosecuting  a  claim  for  pension  of  one 
R.  L.  from  the  United  States,  did  then  and  there  unlawfully 
and  knowingly  demand  from  the  said  R.  L.  as  ^nd  for  his, 
the  said  L.  H.,  compensation  for  his  services  and  instrumen- 
tality in  prosecuting  said  claim  for  a  pension  from  the  United 
States,  a  sum  of  money  greater  than  and  exceeding  the 
amount  provided  and  allowed  therefor  by  law,  to  wit,  a  sum 
of  money  greater  than  and  exceeding  the  sum  of  ten  dollars, 
the  amount  of  compensation  then  and  there  provided  and 
allowed  by  law  therefor,  there  being  then  and  there  no  agree- 
ment of  the  said  R.  L.  with  the  said  L.  H.  filed  with  the 
commissioner  of  pensions  touching  and  concerning  the  fees 
of  the  said  L.  H.  in  said  claim,  to  wit,  the  sum  of  twenty-five 
dollars,  the  demand  then  and  there  by  him,  the  said  L.  H.,  as 
aforesaid,  of  the  said  sum  of  twenty-five  dollars  as  aforesaid, 
being  then  and  there  contrary  to  the  fonn  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America.  J.  H., 

United  States  Attorney. 
A  true  bill. 

H.  B.,  Foreman. 

(i)  Taken  from  the  record  of  the  U.  S.  vs.  1. 1.  Mitchell, and  sustained 
in  the  District  Court  of  the  United  States  for  the  Southern  District  of 
Ohio. 
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No.  1242. 

Forgery.(l) 

The  United  States  of  America,  ^    

District  of ,.  ss.  . 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the Judicial  Circuit,  of 

the  Term  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

The  grand  jurors  of  the  United  States  of  America  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
said  district,  upon  their  oaths  and  affirmations,  present  that 

L.  H.,  on,  to  wit,  the day  of ,  in  the  year  of  our 

Lord    one    thousand    eight    hundred    and    ,    in    the 

county  of ,  in  the  state  of ,  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there  unlawfully,  feloniously,  and  falsely  make  and 
forge  a  certain  obligation  of  the  United  States,  to  wit:  a  draft 
for  money,  to  wit :  the  sum  of  ninety-four  dollars,  drawn  by 
an  authorized  officer  of  the  United  States,  to  wit :  D.  L.,  major 
and  paymaster  of  the  United  States  army,  upon  the  assistant 
treasurer  of  the  United  States  at  New  York,  and  which  said 
and  falsely-made  and  forged  obligation  of  the  United  States 
is  in  the  words  and  figures  following:  [here  set  forth  in  full 
the  forged  instrumcni^  and  on  the  back  of  which  said  falsely- 
made  obligation  of  the  United  States  as  aforesaid,  were  en- 
dorsed the  words  and  figures  following,  to  wit :  \Jtere  set 
forth  in  full  the  endorsement]. 

And  the  grand  jurors  aforesaid,  upon  their  oaths  and  affir- 
mations aforesaid,  do  further  present  that  the  said  L.  H.  did 
then  and  there  falsely  make  and  forge  the  said  obligation  of 
the  United  States  in  this,  to  wit:  that  the  said  L.  H.  did  then 
and  there  falsely  make  and  forge  the  name  of  the  payee,  to 
wit:  the  words  W.  B.,  with  intent  then,  and  there,  and 
thereby  to  defraud,  contrary  to  the  form  of  the  statute  in  such 
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case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  United  States  of  America.  J.  H., 

United  States  Attorney. 
A  true  bill. 
H.  B.,  Foreman. 

(1)  Taken  from  the  record  of  the  U.  S.  v.  Adrian  I.  Jones,  and  sus- 
tained in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.    Penal  Code,  sees.  29,  148,  151. 


No.  1243. 

Forging  Endorsement  upon  Money  Order.(l) 

The  United  States  of  America,  No. . 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for  the 

District  of ,  in  the Judicial  Circuit,  of  the 

Term  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 

I  said  district,  upon  their  oaths  and  affirmations,  present  that 

L.  H.,  on,  to-wit,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  in  the  county 

of ,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  did,  with  in- 
tent to  defraud,  falsely  forge  and  counterfeit  a  material 
signature  and  endorsement  upon  a  certain  money-order,  is- 
sued under  the  direction  of  the  post-office  department  of  the 

United  States,  to-wit,  by  the  postmaster  at  ,  ,  and 

which  said  money-order  was  payable  in  the  United  States  at 
, ,  to  one  T.  H.,  and  which  said  money-order,  with 

»  its  forged  and  counterfeit  signature  and  endorsement,  is  in 
the  following  words  and  figures  to-wit :  [here  set  forth  in  full 

I  the  order]. 

He,  the  said  L.  H.,  intending  then,  and  there,  and  thereby 
to  defraud,  contrary  to  the  form  of  the  statute  in  such  case 
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made  and  provided,  and  against  the  peace  and  dig^nity  of  the' 
United  States  of  America.  J.  H., 

United  States  Attorney. 
A  true  bill. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  of  the  U.  S.  v.  Daniel  Hogan,  and  sus- 
tained in  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio.    Penal  Code,  sec.  218. 


No.  1244. 

Indictment  for  Perjury.(l) 

« 

The  United  States  of  America.  No, . 

District  of  ,  ss. 

Tn  the  District  Court  of  the  United  States,  within  and  for  the 

District  of  ,  in  the  Judicial  Circuit,  of 

the  Term  of ,  in  the  vear  of  our  Lord  one  thousand 

eight  hundred  and  . 


The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
said  district,  upon  their  oaths  and  affirmations,  present  that 

L.  H.,  on,  to-wit.  the  day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  in  the  county 

of ,  in  the  state  of ,  in  the  circuit  and  district  afore- 
said, and  within  the  jurisdiction  of  this  court,  being  then 
clerk  of  the  circuit  and  district  courts  of  the  United  States 

for  the district  of ,  did  then  and  there'  appear  in  his 

own  proper  person  before  J.   S.,  the  judge  of  the  district 

court  of  the  United  States  for  the district  of ,  and 

did  take  an  oath  before  said  judge  that  a  certain  written 
declaration  by  him  subscribed  was  true,  which  said  declara-  . 
tion  was  of  the  tenor  and  effect  following,  to-wit:  [set  forth 
the  declaration  in  full]. 

And  so  the  grand  .jurors  aforesaid,  on  their  oaths  and  . 
affirmations  aforesaid,  present  that  he,  the  said  L.  H..  havr , 
ing  taken  the   said   oath  before  the  said  officer,   who   was 
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competent  to  administer  the  same,  that  said  within  declar- 
ation by  him  so  subscribed,  as  aforesaid,  was  true,  willfully 
and  contrary  to  said  oath  did  then  and  there  unlawfully 
subscribe  said  matters  heretofore  set  forth,  which  were  mate- 
rial, and  which  he  did  not  believe  to  be  true,  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

Second.     And  the  grand  jurors  aforesaid,  upon  their  oaths 
and    affirmations  aforesaid,  do  further  present  that  L.  H., 

on,  to   wit,  the day  of ,  in   the  year  of  our  Lord 

one  thousand  eight  hundred  and ,  in  the  county  of , 

in  the  state  of ,  in  the  circuit  and  district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  being  the  clerk  of  the 

circuit  and  district  courts  of  the  United  States  for  the 

district  of ,  did  then  and  there  make  a  written  return  to 

the  attorney  general  of  the  United  States,  in  the  form  pre- 
scribed by  him,  for  the  half  year  ending  on  the day  of 

,  thereto  preceding,  of  all  the  fees  and  emoluments  of 

his  said  office  of  every  name  and  character,  and  of  all  the 
necessary  expenses  of  his  office  for  such  last  half  year,  and 
did  then  and  there  appear  in  his  own  proper  person  before 
J.  S.,  the  judge  of  the  district  court  of  the  United  States 

for  the district  of ,  and  did  take  and  subscribe  an 

oath  before  the  said  judge,  who  had  competent  authority  to 
administer  the  same,  of  the  tenor  and  effect  following,  to 
wit,  \set  forth  the  rettirn  in  full  \^  which  said  return  so  sworn 
to  by  the  said  L.  H.,  as  aforesaid,  contained  among  other 
things  the  following  account  of  his  fees  and  emoluments  as 
clerk  of  said  courts  during  the  said  half  of  the  year,  to  wit, 
\5et  forth  account  in  fulll^ ;  when  in  truth  and  in  fact  the 
said  account  was  not  in  all  respects  just  and  true  accord- 
ing to  his  best  knowledge  and  belief,  and  in  truth  and  in 
fact  he  had  received  directly  and  indirectly  other  money  than 

therein  stated,  to   wit,   more  than =-  dollars  as  fees  and 

emoluments  earned  from  individuals   in  the  district  court, 
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more    than  dollars  as   fees  and  emoluments    earned 

from  individuals  in  cases  in  bankruptcy  in  the  district  court, 

and  more  than dollars  as  fees  and  emoluments  earned 

from  individuals  in  the  circuit  court ;  and  in  truth  and  in  fact 
he  was  entitled  to  emoluments  for  the  period  therein  men- 
tioned other  than  those  therein  specified,  to  wit,  more  than 
dollars  as  fees  and  emoluments  earned  from  individ- 
uals in  the  district  court,  a  large  amount  earned  from  indi- 
viduals in  cases  in  bankruptcy  in  the  district  court,  and  more 
than dollars  as  fees  and  emoluments  earned  from  indi- 
viduals in  the  circuit  court;  and  in  truth  and  in  fact  the 
total   gross  emoluments   earned    by  him   during   the    said 

period  were  more  than dollars,  all  of  which  he,  the  said 

L.  H.,  then  and  there  well  knew. 

And  so  the  grand  jurors  aforesaid,  upon .  their  oaths  and 
affirmations  aforesaid,  present  that  the  said  L.  H.,  having 
taken  the  said  oath  before  said  officer,  who  was  competent 
to  administer  the  same,  that  said  written  declaration  by  him 
so  subscribed  as  aforesaid  was  true,  willfully  and  contrary  to 
said  oath,  did  then  and  there  unlawfully  subscribe  said  mat- 
ters hereinbefore  set  forth,  which  were  material,  and  which 
he  did  not  believe  to  be  true,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  any  dignity  of  the  United  States  of  America. 

Third.  And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations^^foresaid,  do  further  present  that  L.  H.,  on, 

to  wit,  the day  of ,  in  the  year  of   our   Lord  one 

thousand  eight  hundred  and ,  in  the  county  of ,  in 

the  state  of ,  in  the  circuit    and   district  aforesaid,  and 

within  the  jurisdiction  of  this  court,  being  the  clerk  of  the 

circuit  and  district  courts  of  the  United  States  for  the 

district  of  -^ — ,  did  then  and  there  make  a  wntten  return  to 
the  attorney  general  of  the  United  States,  in  the  form  pre- 
scribed by  him  for  the  half  year  ending  on  the day  of 

,  heretofore  preceding,  of  all  the  fees  and  emoluments 

of  his  said  office  of  every  name  and  character,  and  of  all  the 
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necessary  expenses  of  his  office  for  such  last  half  year,  an<J 
did  then  and  there  appear  in  his  own  proper  person  before  J. 
S.,  the  judge  of  the  district  court  of  the  United  States,  for 

the  — '—  district   of ,  and  did  take   and  .  subscribe   an 

oath  before  said  judge,  who  had  competent  authority  to  ad- 
minister the  same,  of  the  tenor  and  effect  following,  to  wit, 
[sel  forth  oath  tn/ull^ ,  which  said  written  return  so  sworn 
to  by  the  said  L.  H.,  as  aforesaid,  contained  the  following 
account  of  his  fees  and  emoluments  as  clerk  of  said  courts 
during  the  said  half  year,  to  wit,  \here  set  forth  the  account 
infull\  when  in  truth  and  in  fact,  the  said  account  was  not 
in  all  respects  just  and  true  according  to  his  best  knowledge 
and  belief,  and  in  truth  and  in  fact,  he  had  received  directly 
and  indirectly,  other  money  than   as  therein  stated,  to   wit, 

more  than 4ollars  as  fees  and  emoluments  earned  from 

individuals  in  the  district  court,  more  than dollars  as 

fees  and  emoluments  earned  from  individuals  in  cases  of 
bankruptcy,  and  more  than dollars  as  fees  and  emolu- 
ments earned  from  individuals  in  the  circuit  court ;  and  in 
truth  and  in  fact,  he  was  entitled  to  emoluments  for  the 
period  therein  mentioned  other  than  those  therein  specified, 

to  wit,  more  than dollars  as  fees  and  emoluments  earned 

from  individuals  in  the  district  court,  a  large  amount  earned 
from  individuals  as  fees  and  emoluments  in  cases  of  bank- 
ruptcy in  the   district   court,  and  more  than dollars  as 

fees  and  emoluments  earned  from  individuids  in  the  circuit 
court ;  and  in  truth  and  in  fact,  the   total  gross  emoluments 

earned  by  him  during .  the  said  period  were  more  than 

dollars,  all  of  which  he,  the  said  L.  H.,  then  and  there  well 
knew,  and  so  the  grand  jurors  aforesaid,  on  their  oaths  and 
affirmations  aforesaid,  present  that  the  said  L.  H.,  having 
taken  the  said  oath  before  the  said  officer,  who  Was  compe- 
tent to  administer  the  same,  that  the  said  written  declara- 
tion by  him  so  subscribed  as  aforesaid  was  true,  willfully  and 
contrary  to  said  oath,  did  then  and  there  unlawfully  sub- 
scribe said  matters  hereinbefore  set  forth,  which  were  mat^-t 
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rial,  and  which  he  did  not  believe  to  be  true,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  United  States  of 
America. 

Fourth,  And  the  grand  jurors  aforesaid,  upon  their  oaths 
and  aifirmations  aforesaid,  do  further  present  that  L.  H.,  on, 

to  wit,  the day  of ,  in  the  county  of ,  in  the 

state  of ,  in  the  circuit  and  district  aforesaid,  and  within 

the  jurisdiction  of  this  court,  being  the  clerk  of  the  circuit 

and  district  courts  of  the  United  States  for  the district 

of ,  and  having  made  in  writing  an  account  against  the 

government  of  the  United  States  for  service  performed  by 
him  as  clerk  of  said  courts  during  the  last  half  of  the  year 

eighteen  hundred  and  ,  did  then  appear  in  his  own 

proper  person  before  J.  S.,  the  judge  of  the  district  court  of 

the  United  States  for  the district  of ,  and  take  and 

subscribe  an  oath  before  said  judge,  who  had  competent 
authority  to  administer  the  same,  of  the  tenor  and  effect  fol- 
lowing, to  wit : 

L.  H.,  being  duly  sworn,  says  that  the  services  charged  in 
the  foregoing  account  have  been  actually  and  necessarily 
performed  as  therein  stated,  which  said  account,  with  the 
aforesaid  oath  attached  thereto,  was  thereupon  presented  to 

the  circuit  court  of  the  United  States  for  the district  of 

,  and  said  account  was,  by  said  oath  thereto  attached, 

proved  to  the  satisfaction  of  the  court;  and  the  said  court 
thereupon  caused  to  be  entered  of  record  an  order  approving 
the  said  account,  and  the  said  account  so  approved  was  for- 
warded to  the  proper  accounting  officer  of  the  treasury,  to 
wit,  the  first  auditor  of  the  treasury,  which  said  account, 
so  sworn  to  by  the  said  L.  H.  as  aforesaid,  including  services 
for  recording  the  proceedings  of  the  circuit  court  of  the 
United  States  in  certain  cases  theretofore  pending  therein, 
wherein  the  United  States  was  a  party,  to  wit  \set  forth  the 
names  of  all  the  €ases\  ,  when,  in  truth  and  in  fact,  the  said 
services  had  not  been  actually  performed,  the  proceedings  of 
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the  circuit  court  in  said  cases  not  having  been  recorded,  as 
the  said  L.  H.  then  and  there  well  knew. 

And  so  the  grand  jurors  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  present  that  the  said  L.  H.,  having 
taken  the  said  oath  before  the  said  officer,  who  was  compe- 
tent to  administer  the  same,  that  said  written  certificate  by 
him  so  subscribed  as  aforesaid  was  true,  willfully,  and  con- 
trary to  said  oath,  did  then  and  there  unlawfully  subscribe 
said  matters  hereintofore  set  forth,  which  were  material,  and 
which  he  did  not  believe  to  be  true,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  the  U.  S.  v.  Thomas  Ambrose.    See 
U.  S.  V.  Ambrose,  108  U.  S.  336.     Penal  Code,  sec.  125. 


No.  1245- 

Indictment  for  Subornation  of  Perjury  in  Violation  of  Sec 

126  of  Penal  Code. 

[Caption.] 

The  grand  jurors  of  the  United  States  of  America  for  the 
district  of  Oregon,  duly  empaneled,  sworn  and  charged  to 
inquire  within  and  for  the  said  district,  upon  their  oaths 
and  affirmations  do  find,  allege  and  present: 

That  on  to-wit,  the  9th  day  of  May,  1912,  there  came  on 
to  be  tried  before  the  Honorable  Anderson  M.  Cannon, 
United  States  commissioner  for  the  district  of  Oregon,  a 
certain  issue  in  due  manner  joined  between  the  United 
States  of  America  and  Jake  Gronich  upon  a  certain  charge 
and  complaint  then  and  there  pending  before  the  said  United 
States  commissioner  against  him,  the  said  Jake  Gronich,  for 
a  violation  of  the  White  Slave  Traffic  Act,  which  said  com- 
plaint charged  that  the  said  Jake  Gronich  had  theretofore 
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on  or  about  the  8th  day  of  April,  1^)2,  at  Cleveland  in  the 
state  of  Ohio,  unlawfully,  knowiiigly  and  feloniously  pro- 
cured and  obtained  a  ticket  and  form  of  transportation  and 
evidence  of  right  thereto  to  be  used  in  interstate  commerce 
by  a  woman  to-wit,  Esther  Wood,  in  going  from  the  said 
Cleveland  in  the  state  of  Ohio,  to  Denver  in  the  state  of 
Colorado,  and  from  said  Denver  in  the  state  of  Colorado, 
to  Portland  in  the  state  and  district  of  Oregon  and  within 
the  jurisdiction  of  this  court,  for  the  purpose  of  prostitution 
and  debauchery  and  for  an  immoral  purpose,  to-wit,  that 
she  the  said  Esther  Wood  should  live  with  him  the  said 
Jake  Gronich  as  his  concubine  whereby  the  said  woman, 
Esther  Wood,  was  transported  in  interstate  commerce  from 
Cleveland  in  the  state  of  Ohio,  to  Denver  in  the  state  of 
Colorado,  and  from  Denver  in  the  state  of  Colorado,  to 
Portland  in  the  state  of  Oregon. 

That  before  the  trial  of  said  issue,  the  defendant  herein. 
Max  G.  Cohen,  and  on  or  about  the  7th  day  of  May,  1912, 
at  Portland  in  the  state  and  district  of  Oregon,  did  unlaw- 
fully, knowingly,  feloniously  and  corruptly  procure,  advise, 
obtain  and  suborn  one  Esther  Wood,  to  appear  as  a  witness 
at  the  trial  and  hearing  of  said  cause  for  the  United  States, 
and  to  give  in  evidence  before  the  said  United  States  com- 
missioner, certain  matters  material  and  relevant  to  the  issue 
in  substance  and  to  the  effect  following,  to-wit: 

That  she  the  said  Esther  Wood  had  never  practiced  prosti- 
tution in  Baker,  Oregon,  and  that  she  the  said  Esther  Wood 
had  never  practiced  prostitution  any  place  in  the  United 
States,  and  that  she  the  said  Esther  Wood  had  never  prac- 
ticed prostitution  in  Portland,  Oregon,  and  that  she  the 
said  Esther  Wood  had  never  practiced  prostitution  in  Denver, 
Colorado,  and  that  she  the  said  Esther  Wood  did  not  remem- 
ber having  ever  received  certain  postal  cards  theretofore 
sent  to  her  by  the  said  defendant,  Jake  Gronich,  and  that 
she  the  said  Esther  Wood  did  not  remember  or  recollect 
having  written  or  mailed  certain  postal  cards  sent  to  and 
received  by  the  defendant,  Jake  Gronich. 
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And  that  afterwards,  on  to-wit,  the  9th  day  of  May,  1912, 
the  said  issue  was  tried  and  heard  before  the  said  United 
States  commissioner  and  the  said  Esther  Wood  appeared  as 
a  witness  on  behalf  of  the  United  States,  and  was  duly 
sworn  by  the  said  United  States  commissioner,  who  was 
then  and  there  an  officer  authorized  by  the  laws  of  the 
United  States  to  administer  oaths,  and  took  her  oath  as 
such  witness  before  the  said  United  States  commissioner 
that  the  evidence  which  she,  the  said  Esther  Wood,  would 
give  at  said  trial  and  hearing,  would  be  the  truth,  the  whole 
truth  and  nothing  but  the  truth:  and  it  did  then  and  there 
upon  said  issue,  trial  and  hearing,  become  and  was  a  material 
•inquiry  whether  she,  the  said  Esther  Wood,  had  ever  prac- 
tised prostitution  in  Baker,  Oregon,  and  whether  she,  the 
said  Esther  Wood,  had  ever  practiced  prostitution  in  Port- 
land, Oregon,  and  whether  she,  the  said  Esther  Wood,  had 
ever  practiced  prostitution  in  Denver,  Colorado,  and  whether 
she,  the  said  Esther  Wood,  had  ever  practiced  prostitution 
any  place  in  the  United  States,  and  whether  she,  the  said 
Esther  Wood,  remembered  having  received  postal  cards 
theretofore  sent  to  her  by  the  defendant,  Jake  Gronich,  which 
said  postal  cards  were  then  and  there  exhibited  to  the  said 
Esther  Wood,  and  whether  she,  the  said  Esther  Wood,  did 
remember  or  recall  having  written  or  mailed  certain  postal 
cards  theretofore  sent  to  and  received  by  the  defendant, 
Jake  Gronich ;  and  that  the  said  Esther  Wood,  so  being 
sworn  and  having  taken  her  oath  aforesaid,  upon  the  8th 
day  of  May,  1912,  at  Portland  aforesaid,  and  upon  the  trial 
and  hearing  of  said  issue  of  said  cause,  did  willfully,  cor- 
ruptly and  knowingly  and  contrary  to  her  said  oath,  swear 
and  depose  before  the  said  United  States  commissioner,  and 
in  said  United  States  commissioner's  court  amongst  other 
matters  material  to  the  said  inquiry,  in  substance  and  to 
the  effct  following,  that  is  to  say: 

That    she,   the   said    Esther   Wood,   had    never   practiced 
prostitution  in  Baker,  Oregon,  and  that  she,  the  said  Esther 


INDICTMENTS  IN    SPECIAL   CASES.  1937 

Wood,  had  never  practiced  prostitution  in  Portland,  and 
that  she,  the  said  Esther  Wood,  had  never  practiced  prosti- 
tution in  Denver,  Colorado,  and  that  she,  the  said  Esther 
Wood,  had  never  practiced  prostitution  at  any  place  in 
the  United  States,  and  that  she,  the  said  Esther  Wood,  did 
not  remember  having  received  certain  postal  cards  thereto- 
fore sent  to  her  by  the  said  defendant,  Jake  Gronich,  and 
then  and  there  exhibited  to  said  Esther  Wood;  and  that  she, 
the  said  Esther  Wood,  did  not  remember  or  recollect  having 
written  or  mailed  certain  postal  cards  theretofore  sent  to 
and  received  by  the  defendant,  Jake  Gronich,  and  then  and 
there  exhibited  to  the  said  witness,  Esther  Wood ; 

Whereas,  in  truth  and  in  fact  it  was  not  and  is  not  true 
and  at  the  time  of  so  swearing  and  deposing,  the  said  Esther 
Wood  did  not  believe  it  to  be  true  that  she  had  never  prac- 
ticed prostitution  in  Baker,  Oregon,  and  that  she,  the  said 
Esther  Wood,  had  never  practiced  prostitution  in  Portland, 
Oregon,  and  that  she,  the  said  Esther  Wood,  had  never  prac- 
ticed prostitution  in  Denver,  Colorado,  and  that  she,  the  said 
Esther  Wood,  had  never  practiced  prostitution  at  any  place 
in  the  United  States,  and  that  she,  the  said  Esther  Wood, 
did  not  remember  having  received  certain  postal  cards  there- 
tofore sent  to  her  by  the  said  defendant,  Jake  Gronich,  and 
then  and  there  exhibited  to  her,  the  said  witness  on  the 
witness  stand,  and  that  she,  the  said  Esther  Wood,  did  not 
remember  or  recollect  having  written  or  mailed  certain  postal 
cards  theretofore  sent  to  and  received  by  the  defendant,  Jake 
Gronich,  and  then  and  there  exhibited  to  the  said  witness; 
and. 

Whereas,  in  truth  and  in  fact  the  said  Esther  Wood  had 
practiced  prostitution  in  Baker,  Oregon,  and  the  said  Esther 
Wood  had  practiced  prostitution  in  Portland,  Oregon,  and 
that  the  said  Esther  Wood  had  practiced  prostitution  at 
divers  points  and  sundry  places  in  the  United  States,  namely, 
at  Denver,  in  the  state  of  Colorado,  and  at  Astoria  in  the 
state  of  Oregon,  and  that  she,  the  said  Esther  Wood,  did 
remember  receiving  certain  postal  cards  theretofore  sent  to 
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her  by  the  said  Jake  Gronich,  and  then  and  there  exhibited 
to  her,  and  the  said  Esther  Wood  did  remember  and  recol- 
lect having  written  and  mailed  certain  postal  cards  thereto- 
fore sent  to  and  received  by  the  said  Jake  Gronich,  and 
then  and  there  exhibited  to  her,  the  said  Esther  Wood,  all 
of  which  said  matters  the  said  Esther  Wood  then  and  there 
well  knew; 

Whereas,  in  truth  and  in  fact,  the  said  Max  G.  Cohen 
at  the  time  he  procured,  advised,  obtained  and  suborned  the 
said  Esther  Wood,  well  knew  that  she,  the  said  Esther  Wood, 
had  practiced  prostitution  in  Baker,  Oregon,  and  well  knew 
that  she,  the  said  Esther  Wood,  had  practiced  prostitution 
in  Portland,  Oregon,  and  well  knew  that  she,  the  said  Esther 
Wood,  had  practiced  prostitution  at  divers  and  sundry  places 
in  the  United  States,  to-wit,  at  Astoria,  Oregon,  and  at 
Denver,  Colorado,  and  well  knew  that  she,  the  said  Esther 
Wood,  did  remember  having  received  certain  postal  cards 
theretofore  sent  to  her  by  the  said  Jake  Gronich,  and  which 
said  postal  cards  were  at  the  time  of  the  trial  of  said  cause, 
exhibited  to  the  said  witness,  Esther  Wood,  and  well  knew 
that  she,  the  said  Esther  Wood,  did  remember  and  recollect 
having  written  and  mailed  certain  postal  cards  theretofore 
sent  to  and  received  by  the  said  Jake  Gronich,  which  said 
postal  cards  were  then  and  there  at  the  trial  and  hearing 
of  said .  cause,  exhibited  to  the  said  witness ;  and  so  the 
grand  jurors  aforesaid,  upon  their  oaths  and  affirmations 
aforesaid,  to  charge,  allege  and  present,  that  Max  G.  Cohen, 
on  or  about  the  7th  day  of  May,  1912,  did  unlawfully, 
knowingly,  corruptly,  wickedly  and  maliciously  suborn,  ob- 
tain, procure  and  advise  the  said  Esther  Wood  to  commit 
willful  and  corrupt  perjury  in  and  by  her  oath  aforesaid, 
before  the  said  United  States  commissioner  so  sworn  and 
taken  before  the  said  Honorable  Anderson  M.  Cannon, 
United  States  commissioner  aforesaid,  as  to  a  matter  and 
matters  material  to  said  issue,  which  said  matter  and  matters 
the  said  Esther  Wood  did  not  believe  to  be  true  as  aforesaid, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
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provided  and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  November, 
1912. 
A  true  bill.  Geo.   Pope, 

Foreman  U.  S.  Grand  Jury. 
Robert   F.   Maguire, 
Assistant  U.  S.  Attorney. 

(1)  Taken  from  the  record  in  Cohen  v.  U.  S..  238  U.  S.  607.  59  L. 
Ed.  1486;  sec.  126  of  the  Penal  Code  brings  forward  R.  S.  U.  S.,  sec. 
5393.  In  an  indictment  under  sec.  126  it  is  well  settled  that  the  false 
swearing  must  be  set  out  with  the  same  detail  as  in  an  indictment 
for  perjury.  It  must  be  charged  that  the  defendant  procured  the  wit- 
ness to  testify  knowing  that  the  testimony  was  false  and  knowing 
that  the  witness  knew  it  to  be  false. 

U.  S.  V.  Dennee.  3  Woods,  39,  25  Fed.  Cas.  817;  U.  S.  v.  Wilcox.  28 
Fed.  Cas.  600;  Boren  v.  U.  S.,  144  Fed.  801,  75  C.  C.  A.  531.  The  indict- 
ment  should  show  that  the  oath  was  required  under  some  law  of  the 
United  States.  U.  S.  v.  Wilcox,  28  Fed.  Cas.  600;  U  S.  v.  Morehead, 
243  U.  S.  607,  61  L.  Ed.  926.  See  also.  Cohen  v.  U.  S..  214  Fed.  23. 
130  C.  C.  A.  417. 


No.  1246. 

Making  Counterfeit  Coin. (I) 

The  United  States  of  America,  Xo. . 

District  of  ,  .ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the  District  of  ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  vear  of  our  Lord  one  thou- 

sand  eight  hundred  and  . 

First  Count,  The  grand  jurors  of  the  United  States  of 
America,  duly  empaneled,  sworn,  and  charged  to  inquire 
within  and  for  the  said  district,  upon  their  oaths  and  affirma- 
tions, present  that  L.  H.,  on,  to-wit,  the  day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  in 

the  county  of ,  in  the  state  of ,  in  the  circuit  and 

district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  then  and  there  unlawfully,  knowingly,  and  feloniously 
have  in  his  possession,  without  authority  from  the  secretary 
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of  the  treasury  of  the  United  States,  or  other  proper  officer, 
certain,  to-wit,  six  moulds  of  plaster  and  other  substance  in 
likeness  and  similitude  as  to  the  design  and  inscription  upon 
said  moulds  of  the  design  and  inscription  upon  the  dies, 
hubs,  and  moulds  designated  for  the  coining  and  making  of 
the  genuine  silver  and  nickle  coin,  to-wit,  quarter  dollars, 
dimes,  and  five-cent  pieces  of  the  United  States  that  have 
been  coined  at  the  mints  of  the  United  States,  with  intent 
then  and  there  to  fraudulently  and  unlawfully  use  the  same 
in  moulding  and  coining  counterfeit  quarter  dollars,  dimes, 
and  five-cent  pieces  in  the  similitude  of  the  silver  quarter 
dollars,  dimes,  and  nickle  and  copper  five-cent  coins  coined 
at  the  mints  of  the  United  States,  with  intent  then,  there, 
and  thereby  to  defraud,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

Second  Count.     And  the  grand  jurors  aforesaid,  upon  their 
oaths  and  affirmations  aforesaid,  do  further  present  that  the 

said  L.  H.,  on,  to-wit.  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  in  the 

county  of ,  in  the  state  of ,  in  the  circuit  and  dis- 
trict aforesaid,  and  within  the  jurisdiction  of  this  court,  did 
then  and  there  unlawfully,  knowingly,  feloniously,  and  falsely 
make  and  forge  a  large  number,  t'o-wit,  twenty  false-forged 
and  counterfeit  coins  in  the  likeness  and  similitude  of  the 
true  and  genuine  silver  quarter  dollars  and  dimes  coined  at 
the  mints  of  the  United  States,  with  intent  to  utter  the  same 
as  true  and  genuine,  and  with  intent  then,  and  there,  and 
thereby  to  defraud,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

J.H., 

A  true  bill.  United  States  Attornev. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  in  U.  S.  v.  Richard  Reeve,  and  sustained 
in  the  District  Court  of  the  United  States  for  the  Southern  District 
of  Ohio.    See  Penal  Code,  sees.  169,  170,  172. 


INDICTMENTS  IN    SPECIAL  CASES.  1941 


No.  1247. 

Indictment  under  Bankruptcy  Act  of  1898. 

The  District  Court  of  the  United  States, District  of 

United  States  of  America, 
• District  of  .  ss. 


In  the  District  Court  of  the  United  States  for  the 
Judicial  Circuit  and District  of ,  held  at 


October  Term,  in  the  year  of  our  Lord  nineteen 


hundred  and 


First  Count.     The  grand  jurors  of  the  United  States  of 
America,  impaneled  and  sworn,  and  charged  to  inquire  in  and 

for  the district  of ,  on  their  oaths  present,  that  W. 

T.  did  on  the day  of ,  nineteen  hundred  and , 

in  the  district  aforesaid  and  within  the  jurisdiction  of  this 
court,  unlawfully,  knowingly  and  fraudulently  receive  a  ma- 
terial part  of  the  money  and  personal  property  of  E.   B., 

to-wit,   the   sum   of  dollars   in  lawful   money   of   the 

United  States,  which  was  then  and  there  paid  to  the  said 
W.  T.  by  H.  S. —  a  more  particular  description  thereof  is 
to  the   grand   jurors   aforesaid   unknown;    a   certain    check 

drawn  by  F.  T.  on  the  Southern  National  Bank,  of  , 

,  in  favor  of  E.  B.  &  Co.,  for dollars,  dated , 

and  numbered  78,  with  the  fraudulent  intent  on  the  part  of 
the  said  W.  T.  to  defeat  the  provisions  of  an  Act  of  the 
Congress  of  the  United  States,  entitled,  "An  Act  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United 
States,"  approved  July  1,  1898,  and  that  said  money,  per- 
sonal property  and  check  were  then  and  there  personal  prop- 
erty of  the  said  E.  B.,  as  the  said  W.  T.  then  and  there 
knew  —  and  that  a  petition  then  and  there  seeking  to  have 
the  said  E.  B.  adjudged  a  bankrupt  had  been  then  and  there 
filed  in  the  office  of  B.  R.,  who  was  then  and  there  duly 
appointed,  qualified  and  acting  clerk  of  the  District  Court  of 

the  United  States  for  the  district  aforesaid,  at  ,  where 

the  said  E.  B.  had  then  resided  and  had  his  domicile  for 
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more  than  six  months,  by  the  A.  B.,  E.  B.  Bros.  &  Co.  and 
the  First  National  Bank,  as  the  said  W.  T.  then  and  there 
knew  and  that  the  said  E.  B.  was  then  and  there  insolvent 
and  bankrupt  as  the  said  W.  T.  then  and  there  knew. 

Against  the  peace  and  dignity  of  the  United  States  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.  J.  H., 

United  States  Attorney. 

Second  Count,  And  the  grand  jurors  aforesaid,  upon 
their    oaths    aforesaid,    do    further    present,    that    W.    T., 

did    on    day    .    in    the    district    aforesaid,    and 

within  the  jurisdiction  of  tliis  court,  unlawfully,  knowingly 
and  fraudulently,  while  E.  B.  was  a  bankrupt,  aid,  abet  and 
assist  the  said  E-  B.  in  concealing,  and  did  then  and  there 
unlawfully,  knowingly  and  fraudulently  while  the  said  E.  B. 
was  a  bankrupt,  procure  the  said  E.  B.  to  conceal  a  large 
amount  of  his,  the  said  E.  B.'s  personal  property,  to-wit,  the 

sum  of dollars,  lawful  money  of  the  United  States,  which 

was  tlien  and  there  paid  to  the  said  W.  T.  by  H.  S.,  a  more 
particular  description  whereof  is  to  the  grand  jurors  afore- 
said unknown,  from  A.  E.,  who  was  then  and  there  the  duly 
appointed,  qualified  and  acting  receiver  and  trustee  of  the 
estate  of  the  said  E.  B.  in  bankruptcy,  and  the  said  E.  B. 
then  and  there  was  and  had  then  and  there  been  adjudged  a 
bankrupt,  as  the  said  W.   T.   then  and  there  knew,  by  the 

District  Court  of  the  United  States  at  ,  in  the  district 

court  aforesaid,  where  the  said  E.  B.  had  then  resided  and 
had  his  domicile  for  more  than  six  months  and  the  personal 
property  aforesaid  was  then  and  there  the  personal  property 
of  the  said  E.  B.  and  then  and  there  belonged  to  his  said 
estate  in  bankruptcy,  as  the  said  \V.  T.  then  and  there  knew. 

Against  the  peace  and  dignity  of  the  United  States  and 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided.  J.  H., 

United   States  Attorney. 

A  true  bill.  H.  B., 

Foremaa 
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No.  1248. 

Indictment  for  Violation  of  Sec.  29  of  the  Bankruptcy  Act 

and  Sec.  37  of  the  Penal  Code.(l) 

[Venue.] 

First  Count.  The  grand  jurors  for  the  United  States  of 
America,  empaneled  and  sworn  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  and 
inquiring  for  that  district,  upon  their  oaths  present,  that 
on  the  1st  day  of  March,  1911,  Jacob  Klein,  Morris  Rosner, 
and  Samuel  Folk  were  trading  and  doing  business  at  No.  26 
Washington  Place  in  the  borough  of  Manhattan,  city  of 
New  York  and  Southern  District  of  New  York,  as  co- 
partners under  the  firm  name  and  style  of  Klein,  Rosner  & 
Company;  that  on  said  1st  day  of  March,  1911,  said  firm 
had  on  its  premises  a  large  quantity  of  clothing,  but  the 
exact  amount  and  value  thereof  are  to  the  grand  jurors 
unknown;  that  on  the  1st  day  of  March,  1911,  at  the  city 
of  New  York  and  Southern  District  of  New  York,  Jacob 
Klein,  Morris  Rosner,  Samuel  Falk,  aforesaid,  and  Minnie 
Klein,  Louis  Wilson,  and  William  Rabinowich,  and  divers 
other  persons  whose  names  are  to  the  grand  jurors  unknown, 
late  of  the  city  and  county  of  New  York,  in  the  district 
and  circuit  aforesaid,  then  and  there  contemplated,  anticipated 
and  planned  that  said  Jacob  Klein,  Morris  Rosner,  and 
Samuel  Falk,  doing  business  as  aforesaid,  should  commit 
an  act  of  bankruptcy,  that  is  to  say,  should  remove  from 
the  premises  where  they  were  then  and  there  conducting 
the  business  of  said  firm  of  Klein,  Rosner  &  Company,  as 
aforesaid,  and  conceal  a  part  of  the  property  of  said  co- 
partnership, to-wit,  a  large  quantity  of  clothing,  a  more 
exact  description  of  which  is  to  the  grand  jurors  unknown, 
with  intent  to  defraud  their  creditors;  that  an  involuntary 
petition  in  bankruptcy  should  thereafter  be  filed  against  said 
Jacob  Klein,  Morris  Rosner,  and  Samuel  Falk,  individually 
and  as  copartners,  doing  business  under  said  name  of  Klein, 
Rosner  &  Company,  by  creditors  of  said  Jacob  Klein,  Mor- 
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ris  Rosner,  and  Samuel.  Falk,  trading  and  doing  business 
as  aforesaid;  that  thereafter  said  Jacob  Klein,  Morris  Ros- 
ner, and  Samuel  Fajk,  individually  and  as  copartners  as 
aforesaid,  should  be.  adjudged  bankrupts;  and  that  thereafter 
a  trustee  should  be  appointed  in  said  bankruptcy  proceed- 
ings of  the  estate  in  bankruptcy  of  said  Jacob  Klein,  Morris 
Rosner,  and  Samuel  Falk,  trading  and  doing  business  as 
aforesaid. 

And  the  grand  jurors  aforesaid,  on  their  oaths  aforesaid, 
do  further  present,  that  the  said  Jacob  Klein,  Morris  Rosner, 
Samuel  Falk,  Minnie  Klein,  Louis  Wilson,  and  William 
Rabinowich,  and  said  divers  other  persons  whose  names  are 
to  the  grand  jurors  unknown,  late  of  the  city  and  county  of 
New  York,  in  the  district  and  circuit  aforesaid,  heretofore. 
to-\vit,  on  the  1st  day  of  March,  1911,  in  the  city  of  New 
York,  Southern  District  of  New  York,  and  within  the 
jurisdiction  of  this  court,  under  the  circumstances  aforesaid, 
and  contemplating  and  anticipating  as  aforesaid,  willfully 
and  unlawfully  conspired  together  and  with  divers  other 
persons  to  the  grand  jurbrs  unknown,  to  commit  an  offense 
against  the  United  States;  that  is  to  say,  that  the  said  Jacob 
Klein,  Morris  Rosner,  Samuel  Falk,  Minnie  Klein,  Louis 
Wilson,  and  William  Rabinowich,  and  said  divers  other 
persons,  unlawfully  and  willfully  conspired  and  corruptly 
and  fraudulently  agreed  together  that  the  said  Jacob  Klein, 
Morris  Rosner,  and  Samual  Falk  should  conceal,  while  they, 
the  said  Jacob  Klein,  Morris  Rosner,  and  Samuel  Falk, 
individually  and  copartners  as  aforesaid,  should  be  bank- 
rupts as  aforesaid,  from  the  trustee  of  the  said  estate  in 
bankruptcy  aforesaid,  certain  property  which  would  then  and 
there  belong  to  said  estate  in  bankruptcy,  to-wit,  said  cloth- 
ing, and  the  money  and  property  for  which  the  said  clothing 
might  thereafter  be  sold  and  exchanged,  and  money  and 
property  to  be  thereafter  collected  by  said  conspirators  in 
payment  of  certain  accounts  receivable,  a  more  exact  descrip- 
tfc>n  of  which  is  to  the  grand  jury  unknown,  then  and  there 
due  to  said  Jacob  Klein,  Morris  Rosner,  and  Samuel  Falk, 


INDICTMENTS   IN    SPECIAL   CASES.  1945 

trading  and  doing  business  under  the  firm  name  of  Klein, 
Rosner  &  Company,  as  aforesaid. 

And  in  pursuance  of  and  to  eflFect  the  object  of  said 
conspiracy,  Jacob  Klein,  Morris  Rosner,  Samuel  Falk,  Minnie 
Klein,  Louis  Wilson,  and  William  Rabinowich,  on  the  10th 
day  of  March,  1911,  assisted  and  took  part  in  the  removal 
from  No.  26  Washington  Place,  borough  of  Manhattan,  in 
the  city  of  New  York,  of  certain  goods,  to-wit,  certain 
bundles  of  clothing,  a  more  exact  description  of  which  is  to 
the  grand  jurors  unknown,  then  and  there  the  property  of 
said  Jacob  Klein,  Morris  Rosner,  and  Samuel  Falk,  trading 
and  doing  business  as  aforesaid,  and  which  in  due  course 
would  belong  to  said  estate  in  bankruptcy,  as  said  conspirators 
then  and  there  well  knew. 

And  further  in  pursuance  of  and  to  effect  the  object  of 
said  conspiracy,  said  Louis  Wilson  and  William  Rabinowich 
on  the  18th  day  of  March,  1911,  removed  certain  books  of 
account  of  said  Jacob  Klein,  Morris  Rosner,  and  Samuel 
Falk,  doing  business  under  the  firm  name  of  Klein,  Rosner 
and  Company,  from  No.  26  Washington  Place,  city  of  New 
York  and  Southern  District  of  New  York,  to  the  Broadway 
Central  Hotel,  in  said  city  of  New  York. 

And  further,  in  pursuance  of  and  to  effect  the  object  of 
said  conspiracy,  said  Louis  Wilson,  on  the  4th  day  of  April, 
1911,  went  to  the  city  of  Buffalo,  in  the  state  of  New  York, 
and  there  concealed  himself  for  twelve  months. 

Against  the  peace  of  the  United  States  and  their  dignity, 
and  contrary  to  the  form  of  the  statute  of  the  United  States 
in  such  case  made  and  provided. 

Second  Count.  And  the  grand  jurors  aforesaid,  on  their 
oaths  aforesaid,  do  further  present,  that  on  the  22nd  day 
of  March,  1911,  a  petition  in  bankruptcy  signed  by  Solomon 
Wallach,  Moe  Smith,  and  Aaron  Rosin,  creditors  of  Jacob 
Klein,  Morris  Rosner,  and  Samuel  Falk,' copartners,  trading 
and  doing  business  at  No.  26  Washington  Place,  city  of 
NeW  York  and  Southern  District  of  New  York,  under  the 
finn  name  and  style  of  Klein,  Rosner  and  Company,  was 
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duly  filed,  pursuant  to  the  acts  of  congress  relating  to 
bankruptcy,  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  by  Samuel  S.  Breslin, 
attorney  for  said  creditors,  praying  that  said  Jacob  Klein, 
Morris  Rosner,  and  Samuel  Falk  should  be  adjudged  to  be 
bankrupts,  as  copartners  and  as  individuals ;  that  on  the  22nd 
day  of  March,  1911,  George  J.  Thomson  was  duly  appointed 
temporary  receiver  of  tlie  assets  and  effects  of  said  Jacob 
Klein,  Morris  Rosner,  and  Samuel  Falk,  individually  and 
as  copartners,  trading  and  doing  business  under  the  firm 
name  and  style  of  Klein,  Rosner  and  Company  as  aforesaid, 
and  duly  qualified  as  such;  that  on  the  22nd  day  of  March, 
1911,  Jacob  Klein,  Morris  Rosner,  Samuel  Falk.  aforesaid, 
and  Minnie  Klein,  Louis  Wilson,  and  ^^'ilIiam  Rabinowich, 
then  and  there  contemplated  and  anticipated  that  said  Jacob 
Klein,  Morris  Rosner,  and  Samuel  Falk  would  thereafter  be 
adjudged  bankrupts,  individually  and  as  copartners,  trading 
and  doing  business  under  the  firm  name  of  Klein,  Rosner 
and  Company;  that  therafter  a  trustee  would  be  appointed 
in  said  bankruptcy  proceedings  of  the  estate  in  bankruptcy 
of  said  Jacob  Klein,  Morris  Rosner,  and  Samuel  Falk, 
individually  and  as  copartners  as  aforesaid. 

And  the  grand  jurors  aforesaid,  on  their  oaths  aforesaid, 
do  further  present  that  said  Jacob  Klein,  Morris  Rosner, 
Samuel  Falk,  Minnie  Klein,  Louis  Wilson,  and  William 
Rabinowich,  late  of  the  city  and  county  of  New  York,  in  the 
district  and  circuit  aforesaid,  heretofore,  to-wit,  on  the  22nd 
day  of  March,  1911,  at  the  county  of  New  York,  city  of 
New  York,  Southern  District  of  New  York,  under  the  cir- 
cumstances aforesaid,  and  contemplating  and  anticipating  as 
aforesaid,  willfully  and  unlawfully  conspired  together  and 
with  divers  others  persons  to  the  grand  jurors  unknown  to 
commit  an  oflfense  against  the  United  States — that  is  to  say, 
that  said  Jacob  Klein,  Morris  Rosner.  Samuel  Falk,  Minnie 
Klein,  Louis  Wilson,  and  William  Rabinowich,  and  said 
divers  other  persons,  unlawfully  and  willfully  conspired  and 
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corruptly  and  fraudulently  agreed  together  that  said  Jacob 
Klein,  Morris  Rosner,  and  Samuel  Falk  knowingly  and 
fraudulently  should  conceal,  while  they,  the  said  Jacob  Klein, 
Morris  Rosner,  and  Samuel  Falk,  individually  and  as  co- 
partners as  aforesaid,  should  be  bankrupts  as  aforesaid,  from 
the  trustee  of  said  estate  in  bankruptcy  aforesaid,  certain 
property  which  would  then  and  there  belong  to  said  estate 
in  bankruptcy,  to-wit,  a  large  quantity  of  clothing,  a  more 
exact  description  of  which  is  to  the  grand  jurors  unknown, 
money,  and  property  for  which  certain  of  said  clothing  might 
thereafter  be  sold  or  exchanged,  and  money  and  property 
to  be  collected  by  said  conspirators  in  payment  of  accounts 
receivable,  a  more  exact  description  of  which  is  to  the  grand 
jurors  unknown,  then  and  there  due  to  said  estate  in  bank- 
ruptcy. 

And  in  pursuance  of  and  to  eflfect  the  object  of  said 
conspiracy,  said  conspirators  concealed  on  said  March  24, 
1911,  and  thereafter  continued  to  conceal  the  books  of 
account  of  said  Jacob  Klein,  Morris,  Rosner,  and  Samuel 
Falk,  trading  and  doing  business  as  copartners*  as  aforesaid. 

And  further  in  pursuance  of  and  to  eflfect  the  object  of  said 
conspiracy,  said  Louis  Wilson,  on  the  4th  day  of  April, 
1911,  concealed  himself  in  the  city  of  Buflfalo  in  the  state 
of  New  York  and  continued  to  conceal  himself  there  for 
twelve  months.  • 

Against  the  peace  of  the  United  States  and  their  dignity, 
and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  A.  B., 

United  States  District  Attorney. 

(1)  Taken  from  U.  S.  v.  Rabinowich,  238  U.  S.  78,  59  L.  Ed.  121  i; 
the  indictment  was  attacked  on  the  ground  that  the  offenses  set  forth 
were  all  barred  by  the  statute  of  limitations  contained  in  sec.  29  of 
the  Bankruptcy  Act.  But  the  court  distinguished  between  the  con- 
spiracy to  commit  an  offense  and  the  offense  as  set  out  in  the  said  act. 
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No.  1249. 

Indictment  for  Making  Contract  in  Restraint  of  Trade  and 
Commerce  Under  Act  of  July  2,  1890.    (Sherman  Act.) 

The  United  States  of  America, 
District  of  ,  ss. 

Court  of  the  United  States  for  the 

Division  of  said  District, Term, 


A.  D.   19—. 

The  g^and  jurors  for  the  United  States  of  America  and 
for  the  district  and  division  aforesaid,  having  been  duly 
summoned,  elected,  empaneled,  sworn  and  charged  to  inquire 
for  the  body  of  the  district  and  division  aforesaid, 

Upon  their  oath  present  that  heretofore,  to-wit,  on  the 

day  of ,  19 — ,  within  the  district  and  division  aforesaid, 

the  C.  D.  Co.,  a  corporation  existing  under  and  authorized 

by  the  laws  of  the  state  of ,  and  a  resident  of  the  city  of 

, County ;  the  E.  F.  Co.,  a  corporation  existing 

under  and  authorized  by  the  laws  of  the  state  of ,  and  a 

resident  of  said  state,  but  with  its  principal  office  in  the  city 

of ,  state  of ;  the  G.  H.  Co.,  a  corporation  existing 

under  and  authorized  by  the  laws  of  the  state  of ,  and  a 

resident  of  the  city  of  in  said  state;  the  I.  J.  Co.,  a 

corporation  existing  under  and  authorized  by  the  laws  of  the 

stale  of  ,  and  a  resident  of  tlie  city  of  in  said 

state;  the  K.  L.  Co.,  a  corporation  existing  under  and  au- 
thorized by  the  laws  of  the  state  of ,  and  a  resident  of 

the  city  of in  said  state ;  and  the  M.  N.  Co.,  a  corpora- 
tion existing  and  authorized  by  the  laws  of  the  state  of , 

and  a  resident  of  the  city  uf in  said  state,  did  unlaw- 
fully, knowingly,  willfully  and  feloniously  make  and  enter 
into  a  certain  contract,  combination  and  conspiracy  in  re- 
straint of  the  trade  and  commerce  in  cast-iron  pipe,  among 
the  several  states  and  territories  of  the  United  States,  and 
especially    and    particularly    in    restraint    of    the    trade    and 
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commerce  in  cast-iron  pipe  among  the  several  states  and 
territories  of  the  United  States  as  follows,  to-wit:  Alabama, 
Arizona,  California,  Colorado,  North  Dakota,  South  Dakota, 
Florida,  Georgia,  Idaho,  Kansas,  Kentucky,  Louisiana,  Mis- 
sissippi, Missouri,  Montana,  Nebraska,  Indian  Territory, 
North  Carolina,  South  Carolina,  New  Mexico,  Minnesota, 
Michigan,  Tennessee,  Texas,  Illinois,  Wyoming,  Indiana, 
Ohio,  Utah,  Washington,  Oregon,  Iowa,  West  Virginia, 
Nevada,  Oklahoma  and  Wisconsin.  Said  cast-iron  pipe 
being  at  said  date,  and  continuously  thereafter  from  said 
date  until  this  time,  a  subject  of  trade  and  commerce  among 
the  several  states  and  territories  of  the  United  States  as 
aforesaid,  by  which  said  unlawful  contact,  combination,  and 
conspiracy,  the  amount  of  the  output  and  production  of  said 
cast-iron  pipe  and  the  amount  of  the  sale  thereof  among  the 
several  states  and  territories,  as  aforesaid,  by  each  of  said 
defendants,  who  theretofore  had  been  engaged  separately  and 
in  competition  each  with  the  other,  in  the  manufacture  and 
sale  of  said  cast-iron  pipe  among  the  several  states  and 
territories  as  aforesaid,  was  restrained,  restricted  and  limited 
to  a  certain  amount  named  and  fixed  in  and  by  said  unlawful 
contract  and  combination,  and  the  price  at  which  said  sales 
should  be  made  among  said  several  states  and  territories, 
was  fixed  and  settled,  at  an  amount  greater  and  more  than 
the  ordinary,  natural  and  reasonable  market  price  for  said 
products,  by  the  unlawful  contract,  combination  and  con- 
spiracy aforesaid,  contrary  to  the  statutes  of  the  United 
States  in  such  cases  made  and  provided  and  against  the 
peace  and  dignity  of  the  United  States.  J.  H., 

United  States  Attorney. 
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No.  1250. 

Passing  Counterfeit  MoAey.(l) 

The  United  States  of  America,  No. . 

District  of  ,  ss. 

In  the  District  Court  of  the  United  States,  within  and  for 

the District  of ,  in  the  Judicial  Circuit, 

of  the  Term  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  . 

The  grand  jurors  of  the  United  States  of  America,  duly 
empaneled,  sworn,  and  charged  to  inquire  within  and  for  the 
said  district,  upon  their  oaths  and  affirmations,  present  that 

L.  H.,  alias  N.  B.,  on,  to-wit,  the day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  ,  in 

the  county  of ,  in  the  state  of ,  in  the  circuit  and 

district  aforesaid,  and  within  the  jurisdiction  of  this  court, 
did  then  and  there  unlawfully,  knowingly,  and  feloniously 
utter,  publish,  and  pass  upon  H.  H.  a  false,  forged,  and 
counterfeit  obligation  of  the  United  States,  to-wit,  a  United 
States  treasury  note  of  the  denomination  of  five  dollars,  in 
the  resemblance  and  similitude  of  the  true  and  genuine  obliga- 
tions of  the  United  States,  to-wit.  United  States  treasury 
notes  of  the  denomination  and  value  of  five  dollars,  and  which 
said  false,  forged,  and  counterfeit  obligations  of  the  United 
States  is  of  the  following  tenor  and  effect,  that  is  to  say 
[here  set  forth  in  full  copy  of  note],  and  upon  which  said 
false,  forged,  and  counterfeit  obligation  of  the  United  States 
were  endorsed  the  words  and  figures  following,  to-wit  [set 
forth  endorsement  in  full],  he,  the  said  L.  H.,  alias  N.  B., 
then  and  there  well  knowing  the  same  to  be  false,  forged,  and 
counterfeit,  and  intending  then  and  there  to  defraud,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America.  J.  H., 

A  true  bill.  United  States  Attorney. 

H.  B.,  Foreman. 

(1)  Taken  from  the  record  of  the  U.  S.  v.  Nicholas  Damore»  and 
sc  stained  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
Di&trict  of  Ohio.     Penal  Code,  sec.  151. 
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No.  1251. 

Petition  for  Removal  of  Criminal  Case  from  the  State  Court 

to  United  Sutes  Court. 

For  form  see  under  title  "Removal  from  State  Courts." 


No.  1252. 

Criminal  Information.  (1) 

The  United  States  of  America, 
District  of . 

At  the term  of  the  United  States  district  court  for 

the district  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and ,  leave  of  the  court  being  first 

had  and  obtained,  comes  J.  H.,  attorney  for  the  United 
States  for  said  district,  and  informs  the  court  that,  as  appears 
from  a  complaint  made  under  oath  and  transcript  of  pro- 
ceedings held  before  J.   N.,  a  commissioner  for  the  circuit 

court  of  the  United  States  for  the district  of ,  and 

on  file  in  this  court,  and  who,  after  examination  of  the 
charge,    found   that   there   was   probable   cause   to   hold   the 

defendant  to  bail,  that  one  L.  H.,  on  the day  of , 

A.  D.  1894,  at ,  in  said  district,  did  then  and  there  un- 
lawfully retain  the  certificate  of  a  pensioner  of  the  United 
States,  to-wit,  one  J.  M.,  issued  to  him  and  his  name,  and 
refused  to  surrender  the  same  upon  the  demand  of  the 
pensioner,  J.  M.,  contrary  to  the  form  of  an  act  of  congress 
approved  February  28,  1883,  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  United  States  of 
America.  J.  H., 

United  States  Attorney. 

(1)  See  Foster's  Fed.  Prae.»  5th  ed.,  sec.  494. 
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No.  1253. 

Information  against  Agents  of  Steamship  Co.  for  Importing 

Alien  Contract  Labor.(l) 

The  District  Court  of  the  United  States  for  the District 

of . 

United  States  of  America, 
District  of ,  ss. 

The  United  States  of  America,  Plaintiffs, 

V. 

C.  D.  &  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  ,   De- 
fendant 

First  Count.    Be  it  remembered,  That  J.  H.,  attorney  of 

the  United  States  of  America,  for  the district  of , 

who  for  the  said  United  States  in  this  behalf  prosecutes,  in 
his  own  person  comes  here  into  the  District  Court  of  the  said 
United  States  of  America,  for  the  district  aforesaid,  on  this 

day  of ,  and  for  the  said  United  States  of  America 

gives  the  court  here  to  understand  and  be  informed,  that  one 
C.  D.  &  Company,  a  corporation  organized  and  existing  under 

and  by  virtue  of  the  laws  of  the  state  of ,  on  the 

day  of ,  A.  D.  ,  within  the  district  aforesaid,  was 

the  agent  of  the  steamship  "Doric,"  a  vessel  plying  between 
the  state  of  California  and  the  empire  of  Japan ;  and  on  said 

day  of ,  A.  D.  ,  in  said  district,  did  refuse  to 

receive  back  on  board  of  said  vessel  "Doric"  one  Tatsugoro 
Muramoto,  a  Japanese  immigrant  then  and  there  unlawfully 
in  the  United  States  of  America,  and  who  lately  before  then, 

to-wit,  on  the day  of ,  A.  D. ,  did  unlawfully 

come  to  the  United  States,  to-wit,  to  the  port  of  ,.in 

said  district,  on  said  vessel;  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to-wit,  section  10 
of  an  Act  of  Congress  of  the  United  States  of  America, 
entitled :  "An  act  in  amendment  of  the  various  acts  relative  to 
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immigrants  and  the  importation  of  aliens  under  contract  or 
agreement  to  perform  labor;"  approved  March  3,  1891;  and 
against  the  peace  and  dignity  of  the  said  United  States  of 
America, 

Second  Count.  And  the  said  attorney  of  the  United  States, 
who  prosecutes  as  aforesaid  for  the  said  United  States, 
further  gives  the  court  here  to  understand  and  be  informed 
that  the  said  C  D.  &  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of 

,  on  the day  of ,  A.  D. ,  within  the  district 

aforesaid,  was  the  agent  of  the  steamship  "Doric,"  a  vessel 
plying  between  the  State  of  California  and  empire  of  Japan; 

and  on  said day  of ,  A.  D.  ,  in  said  district, 

did  refuse  to  detain  on  board  said  vessel  "Doric"  one  Tat- 
sugoro  Muramoto,  a  Japanese  immigrant,  who  lately  before 
then,  to-wit,  on  the  — ; —  day  of ,  A.  D.  ,  did  un- 
lawfully come  to  the  United  States  of  America,  to-wit,  to 

the  port  of ,  in  said  district,  on  said  vessel;  contrary  to 

the  form  of  the  statute  in  such  case  made  and  provided,  to-wit, 
section  10  of  an  Act  of  the  Congress  of  the  United  States 
of  America,  entitled:  "An  Act  in  amendment  of  the  various 
Acts  relative  to  immigrants  and  the  importation  of  aliens 
under  contract  or  agreement  to  perform  labor;"  approved 
March  3,  1891 ;  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

Third  Count.  And  the  said  attorney  of  the  said  United 
States,  who  prosecutes  as  aforesaid,  for  the  said  United 
States  of  America,  further  gives  the  court  here  to  under- 
stand and  be  informed  that  the  said  C.  D.  &  Company,  a 
corporation  organized  and  existing  under  and  by  virtue  of 

the  laws  of  the  state  of ,  on  the day  of ,  A.  D. 

,   within   the   district   aforesaid,   was   the   agent   of  the 

steamship    "Doric,"    a    vessel    plying   between    the    state   of 

California  and  the  empire  of  Japan;  and  on  said  day 

of ,  A.  D.  ,  in  said  district,  did  refuse  and  neglect 

to  return  to  the  port  from  whence  he  came,  to-wit,  to  the 
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port  of  Yokohoma,  in  the  empire  of  Japan,  one  Tatsugoro 
Muramoto,  a  Japanese  immigrant  then  and  there  unlawfully 
in  the  United  States  of  America,  the  said  Tatsugoro  Mura- 
moto having  lately  before  then,  to-wit,  on  the  day  of 

,  A.  D.  ,  unlawfully  come  to  the  United  States  of 

America,  to-wit,  to  the  port  of ,  in  said  district,  on  said 

vessel;  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  to-wit,  section  10  of  an  Act  of  the  Congress 
of  the  United  States  of  America,  entitled:  "An  Act  in 
amendment  of  the  various  Acts  relative  to  immigrants  and 
the  importation  of  aliens  under  contract  or  agreement  to 
perform  labor;"  approved  March  3,  1891;  and  against  the 
peace  and  dignity  of  the  United  States  of  America. 

Whereupon,  the  said  attorney  of  the  said  United  States, 
who  prosecutes  as  aforesaid  for  the  said  United  States  of 
America,  prays  the  consideration  of  the  court  in  the  premises, 
and  that  due  process  of  law  be  awarded  against  the  said 
C.  D.  &  Company,  a  corporation  organized  and  existing  under 

and  by  virtue  of  the  laws  of  the  state  of ,  in  this  behalf, 

to  make  it  answer  to  the  said  United  States  of  America 
concerning  the  premises  aforesaid,  J.  H., 

United  States  Attorney  in  and  for 
the district  of . 

(I)  Act  of  March  3,  1891,  sec.  10;  26  Stat,  at  L.  1084.  brought  forward 
substantially  in  34  Stat,  at  L.  900,  sees.  4  and  S ;  jurisdiction  of  enforce- 
ment of  the  act  is  in  the  district  court.  Judicial  Code,  sec.  24,  pars.  9 
and  22. 

The  above  form  was  sustained  and  defendant  convicted  and  fined 
in  the  case  of  U.  S.  v.  Hackfeld  &  Co.  in  the  District  Court  of  Hawaii. 

As  to  process  see  U.  S.  v.  Reed,  86  Fed.  308. 

For  a  discussion  of  the  scope  of  the  act  see  U.  S.  v.  G.  N.  R.  R«  Co., 
214  Fed.  46b  130  C.  C.  A.  486. 
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No.  1254. 

Indictment  for  Violation  of  Oleomargerine  Law,  Sees.  4,  6 

and  7.(1) 

In  the  District  Court  of  the  United  States,  for  the  Northern 
District  of  Illinois,  Eastern  Division. 

Eastern 


rn  Division.  / 

•istrict  of  Illinois,    f 


Northern  District 

1.  The  grand  jurors  of  the  United  States  of  America, 
empaneled  and  sworn  in  the  District  Court  of  the  United 
States  for  the  Eastern  Division  of  the  Northern  District  of 
Illinois,  and  inquiring  for  that  division  and  district,  upon 
their  oath  present  that  one  Fred  Marhoefer  and  one  Thomas 
F.  Walsh,  each  late  of  the  city  of  Chicago,  in  the  said  divi- 
sion and  district  (hereinafter  called  defendants)  on  to-wit, 
the  20th  day  of  January,  in  the  year  1915,  at  the  premises 
known  as  3026  Lincoln  Avenue,  in  the  city  of  Chicago, 
Illinois,  aforesaid,  unlawfully,  knowingly  and  willfully  did 
carry  on  the  business  of  manufacturers  of  oleomargerine,  in 
that  they,  the  said  defendants  being  then  and  there  persons 
that  so  vended  and  furnished  oleomargerine  for  the  use  and 
consumption  of  others  than  their  own  family  tables,  without 
compensation,  did  then  and  there  add  to  and  mix  with  said 
oleomargerine  artificial  coloration  that  caused  it  to  look  like 
butter  of  a  shade  of  yellow,  without  having  paid  the  special 
tax  therefor  required  by  law,  to-wit,  the  special  tax  of  six 
hundred  dollars  imposed  by  law  upon  manufacture  of  oleo- 
margerine, against  the  peace  and  dignity  of  the  said  United 
States,  and  contrary  to  the  form  of  the  statute  of  the  same 
in  such  case  made  and  provided. 

2.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Fred  Marhoefer  and 
the  said  Thomas  F.  Walsh,  each  late  of  the  city  of  Chicago, 
in  the  said  division  and  district,  hereinafter  called  defend- 
ants, on  to-wit,  the  30th  day  of  January,  in  the  year  1915, 
at  the  premises  known  as  3258  Lincoln  Avenue,  in  the  city 
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of  Chicago,  Illinois,  aforesaid,  unlawfully,  knowingly  and 
willfully  did  carry  on  the  business  of  manufacturers  of  oleo- 
margerine  in  that  they,  the  said  defendants,  being  then  and 
there  persons  that  sold,  vended  and  furnished  oleomargerine 
for  the  use  and  consumption  of  others  than  their  own  family 
tables,  without  compensation,  did  then  and  there  add  to 
and  mix  with  said  oleomargerine  artificial  coloration  that 
caused  it  to  look  like  butter  of  a  shade  of  yellow  without 
having  paid  the  special  tax  therefor  required  by  law,  to-wit, 
the  special  tax  of  six  hundred  dollars  imposed  by  law  upon 
manufacturers  of  oleomargerine,  against  the  peace  and  dig- 
nity of  the  said  United  States,  and  contrary  to  the  form 
of  the  statute  of  the  same  in  such  case  made  and  provided. 
3.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  Fred  Marhoefer  and 
said  Thomas  F.  Walsh,  each  late  of  the  city  of  Chicago,  in 
the  said  division  and  district  (hereinafter  called  defendants) 
during  and  throughout  the  period  of  time  from,  to-wit,  the 
1st  day  of  July,  A.  D.  1914,  to  the  13th  day  of  January, 
A.  D.  1915,  at  Chicago,  aforesaid,  were  persons  engaged  in 
carrying  on  the  business  of  manufacturing  oleomargerine 
and  being  so  engaged  in  said  business,  did  then  and  there, 
to-wit,  on  said  30th  day  of  January,  1915,  and  on  divers  days 
throughout  said  period  of  time,  defraud  and  attempt  to 
defraud  the  United  States  of  the  tax  on  a  large  quantity  of 
oleomargerine  produced  and  manufactured  and  removed  from 
the  place  of  manufacture  for  consumption  and  sale  by  them, 
the  said  defendants  during  said  period  of  time,  that  is  to 
say,  they,  the  said  defendants,  then  and  there  as  such  defend- 
ants, so  engaged  in  carrying  on  the  business  of  manufactur- 
ing oleomargerine,  did  manufacture,  produce  and  furnish  for 
the  use  and  consumption  of  others  a  large  quantity,  to-wit, 
thirty  thousand  pounds  of  oleomargerine  not  free  from  arti- 
ficial coloration,  but  having  and  containing  artificial  colora- 
tion, which  caused  it  to  look  like  butter  of  a  shade  of  yellow 
and  which  said  oleomargerine  was  not  produced  and  fur- 
nished by  the  said  defendants  for  the  use  and  consumption 
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of  their  own  family  tables  without  compensation,  and  which 
said  thirty  thousand  pounds  of  oleomargerine,  at  the  time 
it  was  SO  manufactured,  produced,  removed  and  furnished 
was  then  and  there  subject  by  law  to  a  tax  of  ten  cents 
per  pound  to  be  by  them,  the  said  defendants,  paid  as  such 
manufacturers  to  the  said  United  States,  all  of  which  the 
said  defendants  then  and  there  well  knew,  but  which  said 
tax  they,  the  said  defendants,  did  not  then  and  there  or  at 
any  other  time  pay  to  the  said  United  States,  nor  did  they 
pay  any  part  thereof  as  they  were  by  law  required  to  do  and 
of  which  said  taxes,  amounting  to  the  sum  of  three  thousand 
dollars,  they,  the  said  defendants  then  and  there  in  manner 
and  form  aforesaid,  unlawfully,  knowingly,  willfully,  felo- 
niously and  intentionally  did  attempt  to  defraud  and  did 
defraud  the  said  United  States  against  the  peace  and  dignity 
of  the  said  United  States  and  contrary  to  the  form  of  the 
statute  of  the  same  in  such  case  made  and  provided. 

4.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Fred  Marhoefer  and  the 
said  Thomas  F.  Walsh,  each  late  of  the  city  of  Chicago,  in 
the  said  division  and  district,  hereinafter  called  defendants, 
on,  to-wit,  the  20th  day  of  January,  A.  D.  1915,  at  Chicago, 
Illinois,  aforesaid,  were  persons  engaged  in  carrying  on  the 
business  of  manufacturers  of  oleomargerine  as  in  the  first 
count  of  this  indictment  set  forth,  and  being  manufacturers  of 
oleomargerine,  as  aforesaid,  did  then  and  there  knowingly, 
unlawfully  and  feloniously  attempt  to  defraud  the  United 
States  of  the  tax  of  ten  cents  per  .pound  imposed  by  law  upon 
a  large  quantity  of  oleomargerine,  to-wit,  six  hundred  pounds 
more  or  less  of  oleomargerine,  which  said  oleomargerine  then 
and  there  contained  artificial  coloration,  which  caused  it  to 
look  like  butter  of  a  share  of  yellow  and  which  said  oleo- 
margerine had  then  and  there  been  manufactured  and  pro- 
duced by  said  defendants  for  sale  and  for  public  consumption 
and  use;  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  of  the  same 
in  such  case  made  and  provided.  (2) 
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5.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Fred  Marhoefer  and 
said  Thomas  F.  Walsh,  being  then  and  there  manufacturers 
of  oleomargerine  in  the  manner  and  form  set  forth  in  the 
first  count  of  this  indictment,  at  the  premises  known  as  3026 
Lincoln  Avenue,  in  the  said  city  of  Qiicago,  Illinois,  pn,  to- 
wit,  the  20th  day  of  January,  A.  D.  1915,  knowingly,  unlaw- 
fully and  feloniously  did  pack  a  quantity,  to-wit,  sixty-two 
pounds  of  oleamargerine  in  a  certain  wooden  tub,  which  said 
tub,  as  the  defendants  then  and  there  well  knew  had  there- 
tofore been  used  for  that  purpose,  to-wit,  in  a  tub  which  then 
and  there  bore  internal  revenue  stamp  number  424038,  de- 
noting the  payment  to  the  United  States  of  the  tax  of  ten 
cents  per  pound  upon  the  oleomargerine  originally  contained 
therein,  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

6.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Fred  Marhoefer  and 
the  said  Thomas  F.  Walsh,  being  then  and  there  manufac- 
turers of  oleomargerine  in  the  manner  and  form  set  forth  in 
the  first  count  of  this  indictment  at  the  premises  known  as 
3026  Lincoln  Avenue,  in  the  said  city  of  Chicago,  Illinois, 
on.  io-\vit.  the  20th  day  of  January,  A.  D.  1915,  knowingly, 
unlawfully  and  feloniously  did  pack  a  quantity,  to-wit,  sixty- 
two  pounds  of  oleomargerine  in  a  certain  wooden  tub,  which 
said  tub.  as  the  defendants  then  and  there  well  knew  had 
theretofore  been  used  for  that  purpose,  to-wit,  in  a  tub  which 
then  and  there  bore  internal  revenue  stamp  number  424556, 
denoting  the  payment  to  the  United  States  of  the  tax  of  ten 
cents  per  pound  upon  the  oleomargerine  originally  contained 
therein,  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

7.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Fred  Marhoefer  and 
the  said  Thomas  F.  Walsh,  being  then  and  there  manufac- 
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turers  of  oleoma  rgerine  in  the  manner  and  form  set  forth  in 
the  first  count  of  this  indictment  at  the  premises  known  as 
3026  Lincoln  Avenue,  in  the  said  city  of  Chicago,  Illinois, 
on,  to-wit,  the  20th  day  of  January,  A.  D.  1915,  knowingly, 
unlawfully  and  feloniously  did  pack  a  quantity,  to-wit,  sixty- 
two  pounds  of  oleomargerine  in  a  certain  wooden  tub,  which 
said  tub,  as  the  defendants  then  and  there  well  knew  had 
theretofore  been  used  for  that  purpose,  to-wit,  in  a  tub  which 
then  and  there  bore  internal  revenue  stamp  number  430863, 
denoting  the  payment  to  the  United  States  of  the  tax  of  ten 
cents  per  pound  upon  the  oleomargerine  originally  contained 
therein,  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

8.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Fred  Marhoefer  and 
said  Thomas  F.  Walsh,  being  then  and  there  manufacturers 
of  oleomargerine  in  the  manner  and  form  set  forth  in  the 
first  count  of  this  indictment,  at  the  premises  known  as  3026 
Lincoln  Avenue,  in  the  said  city  of  Chicago,  Illinois,  on,  to- 
wit,  the  20th  day  of  January,  A.  D.  1915,  knowingly,  unlaw- 
fully and  feloniously  did  pack  a  quantity,  to-wit,  sixty-two 
pounds  of  oleamargerine  in  a  certain  wooden  tub  which  said 
tub,  as  the  defendants  then  and  there  well  knew,  had  there- 
tofore been  used  for  that  purpose,  to-wit,  in  a  tub  which  then 
and  there  bore  internal  .revenue  stamp  number  424037,  de- 
noting the  payment  to  the  United  States  of  the  tax  of  ten 
cents  per  pound  upon  the  oleomargerine  originally  contained 
therein,  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

9.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Fred  Marhoefer  and 
said  Thomas  F.  Walsh,  being  then  and  there  manufacturers 
of  oleomargerine  in  the  manner  and  form  set  forth  in  the 
first  count  of  this  indictment,  at  the  premises  known  as  3026 
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Lincoln  Avenue,  in  the  said  city  of  Chicago,  Illinois,  on,  to- 
wit,  the  20th  day  of  January,  A.  D.  1915,  knowingly,  unlaw- 
fully and  feloniously  did  pack  a  quantity,  to-wit,  sixty-two 
pounds  of  oleomargerine  in  a  certain  wooden  tub,  which  said 
tub,  as  the  defendants  then  and  there  well  knew  had  thereto- 
fore been  used  for  that  purpose,  to-wit,  in  a  tub  which  then 
and  there  bore  internal  revenue  stamp  number  430891,  de- 
noting the  payment  to  the  United  States  of  the  tax  of  ten 
cents  per  pound  upon  the  oleomargerine  originally  contained 
therein,  against  the  peace  and  dignity  of  the  said  United 
States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

(Signed)     Charles  F.  Clyne, 

United  States  Attorney. 

(1)  Taken  from  Marhoefer  and  Walsh  v.  U.  S.,  241  Fed.  48,  154 
C.  C.  A.  48.    See  24  Stat.  L.  210,  Act  of  Aug.  2,  1886. 

(2)  The  essential  elements  of  the  crime  set  forth  in  this  count  are 
stated  in  May  v.  U.  S.,  199  Fed.  42,  117  C.  C.  A.  420;  also,  U.  S.  v.  Orr, 
223  Fed.  222. 


No.  1255. 

Order  to  File  Indictment  to  Docket  the  Cause  and  Fixing 

Bail. 

Northern  District  of  Illinois,  to-wit: 

The  United  States 

V. 

William  E.  Wallace  and  John  Davis. 

Comes  the  grand  jury  this  day  and  returns  in  open  court 
an  indictment  against  William  E.  Wallace  and  John  Davis, 
the  defendants  herein,  whereupon  on  motion  of  the  United 
States  attorney  it  is  ordered  by  the  court  that  said  indictment 
be  filed  and  the  cause  placed  upon  the  dockets  of  this  court 
and  that  the  bail  of  the  defendant  Davis  be  fixed  at  the  sum 
of  five  thousand  dollars. 
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No.  1256. 

Indictment  under  Sees.  37  and  332,  Penal  Code,  Conspiracy 
and  Principals.(l)     Violation  of  Harrison  Narcotic  Act. 

In  the  District  Court  of  the  United  States  of 

America, 

For  the  Northern  District  of  Illinois, 
Eastern  Division. 


Easterh  Division 
Northern 


division.  )        

District  of  Illinois,     C      '* 


The  grand  jurors  for  the  United  States  of  America,  im- 
paneled and  sworn  in  the  district  court  of  the  United  States 
for  the  eastern  division  of  the  northern  district  of  Illinois, 
and  inquiring  for  that  division  and  district,  upon  their  oath 
present  that  one  William  E.  Wallace  and  one  John  Davis, 
otherwise  known  as  Omaha  (hereinafter  called  defendants), 
on,  to-wit,  the  first  day  of  March,  in  the  year  nineteen  hun- 
dred and  fifteen,  at  Chicago  aforesaid,  unlawfully,  willfully, 
knowingly  and  corruptly  did  conspire,  combine,  confederate 
and  agree  together  to  commit  an  offense  against  the  said 
United  States;  that  is  to  say,  that  the  said  John  Davis  being 
a  person  who  sold,  distributed  and  gave  away  certain  deriva- 
tives of  cocoa  leaves  containing  cocaine,  to-wit.  the  deriva- 
tive known  as  cocaine  hydrochlorid,  and  the  derivative  known 

• 

as  cocaine,  should  at  Chicago  aforesaid,  unlawfully,  know- 
ingly and  feloniously  have  in  his  possession  and  under  his 
control  a  large  quantity,  to-wit,  three  drams,  of  said  cocaine 
hydrochlorid,  and  a  large  quantity,  to-wit,  three  drams,  of 
said  cocaine,  without  registering,  and  without  having  regis- 
tered, his  name  or  style,  place  or  places  of  business,  and  the 
place  where  such  business  was  to  be  carried  on,  with  the 
collector  of  internal  revenue  of  the  said  United  States  for  the 
first  collection  district  of  Illinois,  under  the  provisions  of  the 
act  of  Congress  approved  December  seventeenth,  nineteen 
hundred  and  fourteen,  and  without  paying  and  without  hav- 
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conspiracy  was  continuously  in  existence  and  in  process  of 
execution  by  said  defendants  throughout  all  of  the  time  from 
and  after  the  said  first  day  of  March,  in  the  year  nineteen 
hundred  and  fifteen,  until  and  on  the  thirtieth  day  of  May, 
in  the  year  nineteen  hundred  and  fifteen,  and  at  the  times  of 
the  commission  of  each  of  the  overt  acts  in  this  count  of  this 
indictment  hereinafter  set  forth. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  m  pur- 
suance of  said  unlawful  conspiracy,  combination,  confedera- 
tion and  agreement  and  to  effect  the  object  of  the  same,  on, 
to-wit,  the  second  day  of  March,  in  the  year  nineteen  hun- 
dred and  fifteen,  at  Chicago  aforesaid,  did  deliver  to  the  said 
John  Davis  a  large  quantity,  to-wit,  three  drams,  of  cocaine. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  in  pur- 
suance of  said  unlawful  conspiracy,  combination,  confedera- 
tion and  agreement  and  to  effect  the  object  of  the  same,  on, 
to-wit,  the  fifteenth  day  of  March,  in  the  year  nineteen  hun- 
dred and  fifteen,  at  Chicago  aforesaid,  did  deliver  to  the  said 
John  Davis  a  large  quantity,  to-wit,  three  drams,  of  cocaine 
hydrochlorid. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Davis,  in  pursuance  of 
said  unlawful  conspiracy,  combination,  confederation  and 
agreement  and  to  effect  the  object  of  the  same,  on,  to-wit,  • 
the  fourteenth  day  of  April,  in  the  year  nineteen  hundred 
and  fifteen,  at  Chicago  aforesaid,  did  give  away  to  one  Mary 
Gibson  a  large  quantity,  to-wit,  one  ounce,  of  cocaine. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Davis,  in  pursuance  of 
said  unlawful  conspiracy,  combination,  confederation  and 
agreement  and  to  effect  the  object  of  the  same,  on,  to-wit, 
the  fourteenth  day  of  April,  in  the  year  nineteen  hundred 
and  fifteen,  at  Chicago  aforesaid,  did  sell  for  a  sum  of 
money,  to-wit,  the  sum  of  one  dollar,  to  one  John  Doss  a 
large  quantity,  to-wit,  thirty  grains,  of  cocaine  hydrochlorid. 
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And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Davis,  in  pursuance 
of  said  unlawful  conspiracy,  combination,  confederation  and 
agreement  and  to  effect  the  object  of  the  same,  on,  to-wit, 
the  fifteenth  day  of  April,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  did  sell  for  a  certain  sum  of 
money,  to-wit,  the  sum  of  one  dollar,  to  one  Flora  Moran  a 
large  quantity,  to-wit,  thirty  grains,  of  cocaine  hydrochlorid. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Davis,  in  pursuance 
of  said  unlawful  conspiracy,  combination,  confederation  and 
agreement  and  to  effect  the  object  of  the  same,  on,  to-wit, 
the  twenty-seventh  day  of  April,  in  the  year  nineteen  hundred 
and  fifteen,  at  Chicago  aforesaid,  did  sell  to  the  said  E.  B. 
Davis  (whose  Christian  name  is  to  the  said  grand  jurors  un- 
known), for  a  sum  of  money,  to-wit,  the  sum  of  one  dollar, 
a  large  quantity,  to-wit,  thirty  grains,  of  cocaine. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  John  Davis,  in.  pursuance 
of  said  unlawful  conspiracy,  combination,  confederation  and 
agreement  and  to  effect  the  object  of  the  same,  on,  to-wit, 
the  first  day  of  June,  in  the  year  nineteen  hundred  and  fifteen, 
at  Chicago  aforesaid,  did  sell  for  a  sum  of  money,  to- wit,  the 
sum  of  one  dollar,  to  one  Will  Johnson  a  large  quantity,  to- 
wit,  thirty  grains,  of  cocaine  hydrochlorid,  against  the  peace 
and  dignity  of  the  said  United  States  and  contrary  to  the 
form  of  the  statute  of  the  same  in  such  case  made  and  pro- 
vided. 

3.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  late  of  the  city  of  Chicago,  in  said  division 
and  district,  on,  to-wit,  the  fourteenth  day  of  April,  in  the 
year  nineteen  hundred  and  fifteen,  at  Chicago  aforesaid,  un- 
lawfully and  feloniously  did  knowingly  have  in  his  possession 
and  under  his  control  a  large  quantity,  to-wit,  one  ounce,  of  a 
certain  derivative  of  cocoa  leaves,  to-wit,  one  ounce  of  cocaine, 
and  that  the  said  John  Davis,  otherwise  known  as  Omaha,  then 
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and  there  was  not  registered  and  theretofore  had  not  regis- 
tered with  the  collector  of  internal  revenue  of  the  said  United 
States  for  the  first  collection  district  of  Illinois,  under  the 
provisions  of  the  act  of  Congress  approved  December  seven- 
teenth, nineteen  hundred  and  fourteen,  and  then  and  there 
did  not  pay  and  theretofore  had  not  paid  to  the  said  collector 
the  special  tax  provided  for  by  said  act;  against  the  peace 
and  dignity  of  the  said  United  States  and  contrary  to  the 
form  of  the  statute  of  the  same  in  such  case  made  and  pro- 
vided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  fourteenth  day  of  April,  in  the  year  nineteen  hun- 
dred and  fifteen,  at  Chicago  aforesaid,  unlawfully  and  know- 
ingly did  aid  and  abet  the  said  John  Davis  unlawfully,  know- 
ingly and  feloniously  to  have  in  his  possession  and  under  his 
control  said  cocaine  as  in  this  count  aforesaid;  against  the 
peace  and  dignity  of  the  said  United  States  and  contrary  to 
the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided. 

4.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  co- 
caine, on,  to-wit,  the  fourteenth  day  of  April,  in  the  year 
nineteen  hundred  and  fifteen,  at  Chicago  aforesaid,  unlaw- 
fully, knowingly  and  feloniously  did  give  away  to  one  Mary 
Gibson  a  large  quantity,  to-wit,  one  ounce,  of  cocaine,  and 
that  the  said  John  Davis,  otherwise  known  as  Omaha,  then 
and  there  did  not  register  and  theretofore  had  not  registered 
his  name  or  style,  place  of  business  and  the  place  or  places 
where  such  business  was  to  be  carried  on,  with  the  collector 
of  internal  revenue  of  the  said  United  States  for  the  first 
collection  district  of  Illinois,  under  the  provisions  of  the  act 
of  Congress  approved  December  seventeenth,  nineteen  hun- 
dred and  fourteen,  and  then  and  there,  to-wit,  at  the  time  and 
place  in  this  count  aforesaid,  did  not  pay  and  theretofore  had 
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not  paid  to  the  said  collector' the  special  tax  at  the  rate  of 
one  dollar  per  annum  provided  for  by  said  act;  against  the 
peace  and  dignity  of  the  said  United  States  and  contrary  to 
the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided. 

And  tile  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  fourteenth  day  of  April,  in  the  year  nineteen  hun- 
dred and  fifteen,  at  Chicago  aforesaid,  unlawfully  and  know- 
ingly did  aid  and  abet  the  said  John  Davis  unlawfully,  know- 
ingly and  feloniously  to  give  away  to  the  said  Mary  Gibson 
the  said  cocaine  as  in  this  count  aforesaid;  against  the  peace 
and  dignity  of  the  said  United  States  and  contrary  to  the 
form  of  the  statute  of  the  same  in  such  case  made  and  pro- 
vided. 

5.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  co- 
caine hydrochlorid,  on,  to-wit,  the  fourteenth  day  of  April, 
in  the  year  nineteen  hundred  and  fifteen,  at  Qiicago  afore- 
said, unlawfully,  knowingly  and  feloniously  did  sell  for  a 
large  sum  of  money,  to-wit,  the  sum  of  one  dollar,  to  one 
John  Doss  a  large  quantity  of  said  derivative  of  cocoa  leaves, 
to-wit,  thirty  grains,  of  cocaine  hydrochlorid,  and  that  the 
said  John  Davis,  otherwise  known  as  Omaha,  then  and  there 
did  not  register  and  theretofore  had  not  registered  his  name 
or  style,  place  of  business,  and  place  or  places  where  such 
business  was  to  be  carried  on,  with  the  collector  of  internal 
revenue  of  the  said  United  States  for  the  first  collection  dis- 
trict of  Illinois,  under  the  provisions  of  the  act  of  Congress 
approved  December  seventeenth,  nineteen  hundred  and  four- 
teen, and  then  and  there,  to-wit,  at  the  time  and  place  in  this 
count  first  aforesaid,  did  not  pay  and  theretofore  had  not 
paid  to  the  said  collector  the  special  tax  at  the  rate  of  one 
dollar  per  annum  provided  for  by  said  act;  whicii  laid  co- 
caine hydrochlorid  when  so  sold  as  aforesaid  then  and  there 
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contained  a  large  quantity  of  cocaine  (the  exact  amount  of 
cocaine  so  contained  in  said  cocaine  hydrochlorid  being  to 
the  said  grand  jurors  unknown)  ;  against  the  peace  and  dig- 
nity of  the  said  United  States  and  contrary  to  the  form  of 
the  statute  of  the  same  in  such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  fourteenth  day  of  April,  in  the  year  nineteen  hun- 
dred and  fifteen,  at  Chicago  aforesaid,  unlawfully  and  know- 
ingly did  aid  and  abet  the  said  John  Davis  unlawfully,  know- 
ingly and  feloniously  to  sell  to  the  said  John  Doss  the  said 
cocaine  hydrochlorid  as  in  this  count  aforesaid;  against  the 
peace  and  dignity  of  the  said  United  States  and  contrary  to 
the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided. 

6.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  co- 
caine hydrochlorid,  on,  to-wit,  the  fifteenth  day  of  April,  in 
the  year  nineteen  hundred  and  fifteen,  at  Chicago  aforesaid, 
unlawfully  and  feloniously  did  knowingly  sell  to  one  Flora 
Moran  for  a  large  sum  of  money,  to-wit,  the  sum  of  one 
dollar,  a  large  quantity  of  said  derivative  of  cocoa  leaves,  to- 
wit,  thirty  grains,  of  cocaine  hydrochlorid,  and  that  the  said 
John  Davis  then  and  there  did  not  register  and  theretofore 
had  not  registered  his  name  or  style,  place  of  business,  and 
place  or  places  where  such  business  was  to  be  carried  on, 
with  the  collector  of  internal  revenue  of  the  said  United 
States  for  the  first  collection  district  of  Illinois,  under  the 
provisions  of  the  act  of  Congress  approved  December  seven- 
teenth, nineteen  hundred  and  fourteen. 

And  then  and  there,  to-wit,  at  the  time  a/id  place  in  this 
count  first  aforesaid,  did  not  pay  and  theretofore  had  not 
paid  to  the  said  collector  the  special  tax  at  the  rate  of  one 
dollar  per  annum  provided  for  by  said  act;  which  said  co- 
caine hydrochlorid,  when  so  sold  as  in  this  count  aforesaid. 
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then  and  there  contained  a  large  quantity  of  cocaine  (the 
exact  amount  of  cocaine  so  contained  in  said  cocaine  hydro- 
chlorid  being  to  the  said  grand  jurors  unknown) ;  against 
the  peace  and  dignity  of  the  said  United  States  and  contrary 
to  the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  fifteenth  day  of  April,  in  the  year  nineteen  hundred 
and  fifteen,  at  Chicago  aforesaid,  unlawfully  and  knowingly 
did  aid  and  abet  the  said  John  Davis  unlawfully  and  know- 
ingly and  feloniously  to  sell  to  the  said  Flora  Moran  the  said 
cocaine  hydrochlorid  as  in  this  count  aforesaid;  against  the 
peace  and  dignity  of  the  said  United  States  and  contrary  to 
the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided. 

7.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  co- 
caine, on,  to-wit,  the  twenty-seventh  day  of  April,  in  the  year 
nineteen  hundred  and  fifteen,  at  Chicago  aforesaid,  unlaw- 
fully, knowingly  and  feloniously  did  sell  to  one  E.  B.  Davis 
(whose  Christian  name  is  to  the  said  grand  jurors  un- 
known), a  large  quantity  of  said  derivative  of  cocoa  leaves, 
towit,  thirty  grains  of  cocaine,  for  a  large  sum  of  money, 
to-wit,  the  sum  of  one  dollar,  and  the  said  John  Davis,  other- 
wise known  as  Omaha,  then  and  there  did  not  register  and 
theretofore  had  not  registered  his  name  and  style,  place  of 
business  and  place  or  places  where  such  business  was  to  be 
carried  on,  with  the  collector  of  internal  revenue  of  the  said 
United  States  for  the  first  collection  district  of  Illinois,  under 
the  provisions  of  the  act  of  Congress  approved  December 
seventeenth,  nineteen  hundred  and  fourteen,  and  then  and 
there,  to-wit,  at  the  time  and  place  in  this  count  first  afore- 
said, did  not  pay  and  theretofore  had  not  paid  to  the  said 
collector  the  special  tax  at  the  rate  of  one  dollar  per  annum 
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provided  for  by  said  act;  against  the  peace  and  dignity  of 
the  said  United  States  and  contrary  to  the  form  of  the  statute 
of  the  same  in  such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  twenty-seventh  day  of  April,  in  the  year  nineteen 
hundred  and  fifteen,  at  Chicago  aforesaid,  unlawfully  and 
knowingly  did  aid  and  abet  the  said  John  Davis  unlawfully, 
knowingly  and  feloniously  to  sell  to  the  said  E.  B.  Davis 
said  cocaine  as  in  this  count  aforesaid ;  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form  of 
the  statute  of  the  same  in  such  case  made  and  provided. 

8.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  co- 
caine hydrochlorid,  on,  to-wit,  the  first  day  of  June,  in  the 
year  nineteen  hundred  and  fifteen,  at  Chicago  aforesaid,  un- 
willingly, feloniously  and  knowingly  did  have  in  his  posses- 
sion and  under  his  control  a  large  quantity,  to-wit,  sixty 
grains,  of  said  derivative  of  cocoa  leaves,  to-wit,  sixty  grains 
of  cocaine  hydrochlorid,  and  that  the  said  John  Davis  then 
and  there  did  not  register  and  theretofore  had  not  registered 
his  name  or  style,  place  of  business,  and  place  or  places  where 
such  business  was  to  be  carried  on,  with  the  collector  of  in- 
ternal revenue  of  the  said  United  States  for  the  first  collec- 
tion district  of  Illinois,  under  the  provisions  of  the  act  of 
Congress  approved  December  seventeenth,  nineteen  hundred 
and  fourteen,  and  then  and  there,  to-wit,  at  the  time  and 
place  in  this  count  first  aforesaid,  did  not  pay  and  theretofore 
had  not  paid  to  the  said  collector  the  special  tax  at  the  rate 
of  one  dollar  per  annum  provided  for  by  said  act;  which  said 
cocaine  hydrochlorid  when  so  in  the  possession  and  under 
the  control  of  said  John  Davis,  as  in  this  count  aforesaid, 
contained  a  large  quantity  of  cocaine  (the  exact  amount  of 
cocaine  so  contained  in  said  cocaine  hydrochlorid  being  to  the 
said  grand  jurors  unknown)  :  against  the  peace  and  dignity 
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of  the  said  United  States  and  contrary  to  the  form  of  the 
statute  of  the  same  in  such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
vvit,  the  first  day  of  June,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid;  unlawfully  and  knowingly  did 
aid  and  abet  the  said  John  Davis  unlawfully,  knowingly  anil 
feloniously  to  have  in  his  posses-^ion  and  under  his  control 
said  cocaine  hydrochlorid,  as  in  tliis  count  aforesaid;  against 
the  peace  and  dignity  of  the  said  United  States  and  contrary 
to  the  form  of  the  statute  of  the  same  in  such  case  made  and 
provided. 

9.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  cocaine 
hydrochlorid,  on,  to-wit.  the  first  day  of  June,  in  the  year 
nineteen  hundred  and  fifteen,  at  Chicago  afore^said.  unlaw- 
fully, knowingly  and  feloniously  did  sell  to  one  Will  John- 
son, a  large  quantity  of  said  derivative  of  cocoa  leaves,  to- 
wit,  thirty  grains,  of  cocaine  hydrochlorid,  for  a  large  sum 
of  money,  to-wit,  the  sum  of  three  dollars,  and  that  the  said 
John  Davis  then  and  there  did  not  register  his  name  or  style, 
place  of  business,  and  place  or  places  where  such  business  was 
to  be  carried  on,  with  the  collector  of  internal  revenue  of  the 
said  United  States  for  the  first  collection  district  of  Illinois, 
under  the  provisions  of  the  act  of  Congress  approved  De- 
cember seventeenth,  nineteen  hundred  and  fourteen,  and  then 
and  there,  to-wit,  at  the  time  and  place  in  this  count  first 
aforesaid,  did  not  pay  and  theretofore  had  not  paid  to  the 
said  collector  the  special  tax  at  the  rate  of  one  dollar  per 
annum  provided  for  by  said  act;  which  said  cocaine  hydro- 
chlorid when  so  sold  as  in  this  count  aforesaid,  then  and 
there  contained  a  large  quantity  of  cocaine  (the  exact  amount 
of  cocaine  so  contained  in  said  cocaine  hydrochlorid  being  to 
said  grand  jurors  unknown)  ;  against  the  peace  and  dignity 
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of  the  said  United  States  and  contrary  to  the  form  of  the 
statute  of  the  same  in  such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  first  day  of  June,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  unlawfully  and  knowingly  did 
aid  and  abet  the  said  John  Davis  unlawfully,  knowingly  and 
feloniously  to  sell  to  the  said  Will  Johnson  said  cocaine 
hydrochlorid  as  in  this  count  aforesaid;  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form  of 
the  statute  of  the  same  in  such  case  made  and  provided. 

10.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  cocaine 
hydrochlorid,  on,  to-wit,  the  third  day  of  June,  in  the  year 
nineteen  hundred  and  fifteen,  at  Chicago  aforesaid,  unlaw- 
fully and  feloniously  did  knowingly  sell  to  one  Will  Johnson 
a  large  quantity  of  said  derivative  of  cocoa  leaves,  to-wit, 
fifteen  grains,  of  cocaine  hydrochlorid,  for  a  large  sum  of 
money,  to-wit,  the  sum  of  three  dollars,  and  that  the  said 
John  Davis  then  and  there  did  not  register  and  theretofore 
had  not  registered  his  name  or  style,  place  of  business,  and 
place  or  places  where  such  business  was  to  be  carried  on, 
with  the  collector  of  internal  revenue  of  the  said  United 
States  for  the  first  collection  district  of  Illinois,  under  the 
provisions  of  the  act-  of  Congress  approved  December  seven- 
teenth, nineteen  hundred  and  fourteen,  and  then  and  there, 
to-wit,  at  the  time  and  place  in  this  count  first  aforesaid,  did 
not  pay  and  theretofore  had  not  paid  to  the  said  collector  the 
special  tax  at  the  rate  of  one  dollar  per  annum  provided  for 
by  said  act ;  which  said  cocaine  hydrochlorid  when  so  sold  as 
in  this  count  aforesaid  then  and  there  contained  a  large  quan- 
tity of  cocaine  (the  exact  amount  of  cocaine  so  contained  in 
said  cocaine  hydrochlorid  being  to  the  said  grand  jurors  lui- 
known)  ;  against  the  peace  and  dignity  of  the  said  United 
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States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  third  day  of  June,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  unlawfully  and  knowingly  did 
aid  and  abet  the  said  John  Davis  unlawfully,  knowingly  and 
feloniously  to  sell  to  the  said  Will  Johnson  the  said  cocaine 
hydrochlorid  as  in  this  count  aforesaid ;  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form 
of  the  statute  of  the  same  in  such  case  made  and  provided. 

Charles  F.  Clyne. 
United  States  Attorney. 

(1)  Conspiracy,  is  charged  here,  to  violate  the  Harrison  Narcotic 
Law,  38  Stat.  L.,  785. 

Taken  from  Wallace  v.  U.  S.,  243  Fed.  300.  156  C  C.  A.  80; 
certiorari  denied,  245  U.  S.  650,  62  L.  Ed.  — w 


No.  1257. 

Indictment  for  Violation  of  Harrison  Narcotic  Act.(l) 

The  United  States  of  America   ^ 

V.  ?  No.  2254.     Criminal. 

C.  T.  Doremus.  ) 

The  United  States  of  America. 

In  the  honorable  United  States  district  court  for  the  west- 
ern district  of  Texas,  sitting  at  and  in  the  city  of  San  An- 
tonio, within  said  district,  at  its  December  term,  A.  D.  1916. 

In  the  name  and  by  the  authority  of  the  United  States  of 
America  comes  our  grand  jury  of  the  United  States  of 
America  and  the  western  district  of  Texas,  and  the  San 
Antonio  division  thereof,  and  being  first  duly  selected,  tried, 
empaneled,  sworn  and  charged  upon  their  oaths  in  open 
court,  do  present: 

First  Count.  That  heretofore,  to-wit,  on  or  about  the  11th 
day  of  March,  A.  D.  1915.  at  the  city  of  San  Antonio,  west- 
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of  the  said  United  States  and  contrary  to  the  form  of  the 
statute  of  the  same  in  such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  first  day  of  June,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  unlawfully  and  knowingly  did 
aid  and  abet  the  said  John  Davis  unlawfully,  knowingly  and 
feloniously  to  sell  to  the  said  Will  Johnson  said  cocaine 
hydrochlorid  as  in  this  count  aforesaid;  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form  of 
the  statute  of  the  same  in  such  case  made  and  provided. 

10.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Davis,  otherwise 
known  as  Omaha,  being  a  person  who  sold,  distributed  and 
gave  away  a  certain  derivative  of  cocoa  leaves,  to-wit,  cocaine 
hydrochlorid,  on,  to-wit,  the  third  day  of  June,  in  the  year 
nineteen  hundred  and  fifteen,  at  Chicago  aforesaid,  unlaw- 
fully and  feloniously  did  knowingly  sell  to  one  Will  Johnson 
a  large  quantity  of  said  derivative  of  cocoa  leaves,  to-wit, 
fifteen  grains,  of  cocaine  hydrochlorid,  for  a  large  sum  of 
money,  to-wit,  the  sum  of  three  dollars,  and  that  the  said 
John  Davis  then  and  there  did  not  register  and  theretofore 
had  not  registered  his  name  or  style,  place  of  business,  and 
place  or  places  where  such  business  was  to  be  carried  on, 
with  the  collector  of  internal  revenue  of  the  said  United 
States  for  the  first  collection  district  of  Illinois,  under  the 
provisions  of  the  act  of  Congress  approved  December  seven- 
teenth, nineteen  hundred  and  fourteen,  and  then  and  there, 
to-wit,  at  the  time  and  place  in  this  count  first  aforesaid,  did 
not  pay  and  theretofore  had  not  paid  to  the  said  collector  the 
special  tax  at  the  rate  of  one  dollar  per  annum  provided  for 
by  said  act ;  which  said  cocaine  hydrochlorid  when  so  sold  as 
in  this  count  aforesaid  then  and  there  contained  a  large  quan- 
tity of  cocaine  (the  exact  amount  of  cocaine  so  contained  in 
said  cocaine  hydrochlorid  being  to  the  said  grand  jurors  un- 
known) ;  against  the  peace  and  dignity  of  the  said  United 
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States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  William  E.  Wallace,  on,  to- 
wit,  the  third  day  of  June,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  unlawfully  and  knowingly  did 
aid  and  abet  the  said  John  Davis  unlawfully,  knowingly  and 
feloniously  to  sell  to  the  said  Will  Johnson  the  said  cocaine 
hydrochlorid  as  in  this  count  aforesaid ;  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form 
of  the  statute  of  the  same  in  such  case  made  and  provided. 

Charles  F.  Clyne, 
United  States  Attorney. 

(1)  Conspiracy,  is  charged  here,  to  violate  the  Harrison  Narcotic 
Law,  38  Stat.  L.,  785. 

Taken  from  Wallace  v.  U.  S.,  243  Fed.  300,  156  C.  C  A.  80; 
certiorari  denied,  245  U.  S.  650,  62  L.  Ed.  — w 


No.  1257. 

Indictment  for  Violation  of  Harrison  Narcotic  Act.(l) 

The  United  States  of  America   ^ 

V.  /"  No.  2254.     Criminal. 

C.  T.  Dorenms.  ) 

The  United  States  of  America. 

In  the  honorable  United  States  district  court  for  the  west- 
ern district  of  Texas,  sitting  at  and  in  the  city  of  San  An- 
tonio, within  said  district,  at  its  December  term,  A.  D.  1916. 

In  the  name  and  by  the  authority  of  the  United  States  of 
America  comes  our  grand  jury  of  the  United  States  of 
America  and  the  western  district  of  Texas,  and  the  San 
Antonio  division  thereof,  and  being  first  duly  selected,  tried, 
empaneled,  sworn  and  charged  upon  their  oaths  in  open 
court,  do  present: 

First  Count.  That  heretofore,  to-wit,  on  or  about  the  11th 
day  of  March,  A.  D.  1915,  at  the  city  of  San  Antonio,  west- 
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cm  district  of  Texas  and  the  San  Antonio  division  thereof, 
one  C.  T.  Doremus,  a  physician,  who  had  duly  registered  and 
who  had  paid  the  special  tax  as  required  by  the  act  of  Con- 
gress approved  December  17,  1914,  entitled  "An  act  to  pro- 
vide for  the  registration  of,  with  the  collectors  of  internal 
revenue,  and  to  impose  a  special  tax  upon  all  persons  who 
produce,  import,  manufacture,  compound,  deal  in,  dispense, 
sell,  distribute,  or  give  away  opium  or  cocoa  leaves,  their 
salts,  derivatives,  or  preparations,  and  for  other  purposes," 
did  unlawfully,  fraudulently  and  knowingly  sell  and  give 
away  and  distribute  to  one  Alexander  Ameris,  alias  Alexan- 
der Myers,  a  certain  quantity  of  heroin,  to-wit,  five  hundred 
(500)  one-sixth  grain  tablets  of  heroin,  a  derivative  of 
opium,  which  said  sale  was  not  made  in  pursuance  of  a  writ- 
ten order  of  the  said  Alexander  Ameris,  alias  Alexander 
Myers,  to  the  said  C.  T.  Doremus  on  a  form  issued  in  blank 
for  that  purpose  by  the  commissioner  of  internal  revenue  of 
the  United  States,  as  required  by  the  act  of  Congress  of 
December  17,  1914,  aforesaid. 

Second  Count.  And  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present: 

That  heretofore,  to-wit.  on  or  about  the  11th  day  of  March, 
A.  D.  1915,  at  the  city  of  San  Antonio,  western  district  of 
Texas  and  the  San  Antonio  division  thereof,  one  C.  T.  Dore- 
mus, who  was  then  and  there  a  physician  duly  registered  and 
who  had  paid  the  special  tax  under  the  provisions  of  the  act 
of  Congress  approved  December  17,  1914,  and  entitled  "An 
act  to  provide  for  the  registration  of,  with  the  collectors  of 
internal  revenue,  and  to  impose  a  special  tax  upon,  all  per- 
sons who  produce,  import,  manufacture,  compound,  deal  in, 
dispense,  sell,  distribute,  or  give  away  opium  or  cocoa  leaves, 
their  salts,  derivatives  or  preparations,  and  for  other  pur- 
poses,*' did  unlawfully,  knowingly  and  willfully  sell,  dispense 
and  distribute  to  one  Alexander  Ameris,  alias  Alexander 
Myers,  five  hundred  (500)  one-sixth  grain  tablets  of  heroin, 
a  derivative  of  opium,  not  in  the  regular  course  of  the  pro* 
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Sessional  practice  of  the  said  C.  T.  Doremus,  and  not  for  the 
treatment  of  any  disease  from  which  the  said  Alexander 
Ameris,  ah'as  Alexander  Myers,  was  then  and  there  suffering, 
but  as  was  then  and  there  well  known  to  the  said  Doremus, 
the  said  Alexander  Ameris,  alias  Alexander  Myers,  was  then 
and  there  a  person  addicted  to  the  use  of  the  drug  aforesaid 
as  a  habit,  being  a  person  popularly  known  as  a  "dope  fiend," 
and  .the  said  C.  T.  Doremus  did  sell,  dispense  and  distribute 
the  drug  aforesaid  to  the  said  Alexander  Ameris,  alias  Alex- 
ander Myers,  for  the  purpose  of  gratifying  his  appetite  for 
the  said  drug  as  a  habitual  user  of  the  same. 

Third  Count.  And  the  grand  jurors  aforesaid,  upon  their 
oaths  as  aforesaid,  do  further  present : 

That  heretofore,  to-wit,  on  or  about  the  19th  day  of  March, 
1915,  at  the  city  of  San  Antonio,  western  district  of  Texas 
and  the  San  Antonio  division  thereof,  one  C.  T.  Doremus,  a 
physician,  who  had  duly  registered  and  who  had  paid  the 
special  tax  as  required  by  the  act  of  Congress  approved  De- 
cember 17,  1914.  entitled  "An  act  to  provide  for  the  registra- 
tion of,  with  the  collector  of  internal  revenue,  and  to  impose 
a  special  tax  upon  all  persons  who  produce,  import,  manu- 
facture, compound,  deal  in,  dispense,  sell,  distribute  or  give 
away  opium  or  cocoa  leaves,  their  salts,  derivatives  or  prepa- 
rations, and  for  other  purposes,"  did  unlawfully,  fraudulently 
and  knowingly  sell  and  give  away  and  distribute  to  one  Alex- 
ander Ameris,  alias  Alexander  Myers,  a  certain  quantity  of 
heroin,  to-wit,  five  hundred  (500)  one-sixth  grain  tablets  of 
heroin,  a  derivative  of  opium,  which  said  sale  was  not  made 
in  pursuance  of  a  written  order  of  the  said  Alexander  Ameris, 
alias  Alexander  Myers,  to  the  said  C.  T.  Doremus  on  a  form 
issued  in  blank  for  that  purpose  by.  the  commissioner  of  in- 
ternal revenue  of  the  United  States,  as  required  by  the  act 
of  Congress  of  December  17,  1914,  aforesaid. 

Fourth  Count,  And  your  grand  jurors  aforesaid,  upon 
their  oaths  as  aforesaid,  do  further  present : 

That  heretofore,  to-wit,  on  or  about  the  26t]i  day  of  March,  ' 
A.  D.   1915,  at  the  city  of  San  Antonio,  western  district  of 
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Texas  and  the  San  Antonio  division  thereof,  one  C.  T.  Doiie- 
mus,  a  physician,  who  had  duly  registered  and  who  had  paid 
the  special  tax  as  required  by  the  act  of  Congress  approved 
December  17,  1914,  "An  act  to  provide  for  the  registration 
of,  with  the  collector  of  internal  revenue,  and  to  impose  a 
special  tax  upon  all  persons  who  produce,  import,  manufac- 
ture, compound,  deal  in,  dispense,  sell,  distribute  or  give  away 
opium  or  cocoa  leaves,  their  salts,  derivatives  or  preparations, 
and  for  other  purposes,"  did  unlawfully,  fraudulently  and 
knowingly  sell  and  give  away  and  distribute  to  one  Alexander 
Ameris,  alias  Alexander  Myers,  a  certain  quantity  of  heroin, 
to-wit,  five  hundred  (500)  one-sixth  g^ain  tablets  of  heroin, 
a  derivative  of  opium,  which  said  sale  was  not  made  in  pur- 
suance of  a  written  order  of  the  said  Alexander  Ameris. 
alias  Alexander  Myers,  to  the  said  C.  T.  Doremus  on  a  form 
issued  in  blank  for  that  purpose  by  the  commissioner  of  in- 
ternal revenue  of  the  United  States  of  America,  as  required 
by  the  act  of  Congress  of  December  17,  1914,  aforesaid. 

Fifth  Count.  And  your  grand  jurors  aforesaid,  upon  their 
oaths  as  aforesaid,  do  further  present: 

That  heretofore,  to-wit,  on  or  about  the  31st  day  of  Oc- 
tober, A.  D.  1916,  at  the  city  of  San  Antonio,  western  dis- 
trict of  Texas  and  the  San  Antonio  division  thereof,  one  C. 
T.  Doremus,  a  physician,  who  had  duly  registered  and  who 
had  paid  the  special  tax  as  required  by  the  act  of  Congress 
approved  December  17,  1914,  and  entitled  "An  act  to' provide 
for  the  registration  of,  with  the  collectors  of  internal  revenue, 
and  to  impose  a  special  tax  upon  all  persons  who  produce, 
import,  manufacture,  compoundf  deal  in,  dispense,  sell,  dis- 
tribute or  give  away  opium  or  cocoa  leaves,  their  salts,  de- 
rivatives or  preparations,  and  for  other  purposes,"  did  unlaw- 
fully, fraudulently  and  knowingly  sell  and  give  away  and  dis- 
tribute to  one  Frank  Halamoody,  alias  Frank  Moody,  twenty- 
five  (25)  one-half  grain  tablets  of  morphine,  a  derivative  of 
opium,  w^hich  said  sale  was  not  made  in  pursuance  of  a  writ- 
ten order  of  the  said  Frank  Halamoody  to  the  said  C.  T. 
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Doremus  on  a  form  issued  in  blank  for  that  purpose  by  the 
commissioner  of  internal  revenue  of  the  United  States  of 
America,  as  required  by  the  act  of  Congress  of  December  17, 
1914,  aforesaid. 

Sixth  Count.   And  your  grand  jurors  aforesaid,  upon  their 
oaths  as  aforesaid,  do  further  present : 

That  heretofore,  to-wit,  on  or  about  the  31st  day  of  Oc- 
tober, A.  D.  1916,  at  the  city  of  San  Antonio,  western  dis- 
trict of  Texas  and  the  San  Antonio  division  thereof,  one 
C.  T.  Doremus,  who  was  then  and  there  a  physician  duly 
registered  and  who  had  paid  the  special  tax  under  the  pro- 
visions of  the  act  of  Congress  approved  December  17,  1914, 
and  entitled  "An  act  to  provide  for  the  registration  of,  with 
the  collectors  of  internal  revenue,  and  to  impose  a  special  tax 
upon  all  persons  wl^o  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute  or  give  away  opium 
or  cocoa  leaves,  their  salts,  derivatives  or  preparations,  and 
for  other  purposes,"  did  unlawfully,  knowingly  and  willfully 
sell,  dispense  and  distribute  to  one  Frank  Halamoody,  alias 
Frank  Moody,  twenty-five  (25)  one-half  grain  tablets  of 
morphine,  a  derivative  of  opium,  not  in  the  regular  course  of 
the  professional  practice  of  the  said  C.  T.  Doremus,  and  not 
for  the  treatment  of  any  disease  from  which  the  said  Frank 
Halamoody,  alias  Frank  Moody,  was  then  and  there  suffer- 
ing, but  as  was  then  and  there  well  known  to  the  said  Dore- 
mus, the  said  Frank  Halamoody,  alias  Frank  Moody,  was 
then  and  there  a  person  addicted  to  the  use  of  the  drug  afore- 
said as  a  habit,  being  a  person  popularly  known  as  a  "dope 
fiend,"  and  the  said  C.  T.  Doremus  did  sell,  dispense  and 
distribute  the  drug  aforesaid  to  the  said  Frank  Halamoody, 
alias  Frank  Moody,  for  the  purpose  of  gratifying  his  appetite 
for  said  drug  as  a  habitual  user  of  the  same. 

Seventh  Count.     And  your  grand  jurors  aforesaid,  upon 
their  oaths  as  aforesaid,  do  further  present: 

That  heretofore,  to-wit,  on  or  about  the  31st  day  of  Oc- 
tober, A.  D.  1916,  at  the  city  of  San  Antonio,  in  the  western 


1978  CRIMINAL   PROCEEDINGS. 

district  of  Texas  and  the  San  Antonio  division  thereof,  one 
C.  T.  Doremns,  a  physician,  who  had  duly  registered  and 
who  had  paid  the  special  tax  as  required  by  the  act  of  Con- 
gress approved  December  17,  1914,  entitled  "An  act  to  pro- 
vide for  the  registration  of,  with  the  collectors  of  the  internal 
revenue,  and  to  impose  a  special  tax  upon  all  persons  who 
produce,  import,  manufacture,  compound,  deal  in,  dispense, 
sell,  distribute  or  give  away  opium  or  cocoa  leaves,  their  salts, 
derivatives  or  preparations,  and  for  other  purposes,"  did  un- 
lawfully, fraudulently  and  knowingly  sell  and  give  away  and 
distribute  to  one  Tom  Walsh  twenty-five  (25)  one-half  grain 
tablets  of  morphine,  a  derivative  of  opium,  which  said  sak 
was  not  made  in  pursuance  of  a  written  order  of  the  said 
Tom  Walsh  to  the  said  C.  T.  Doremus  on  a  form  issued  in 
blank  for  that  purpose  by  the  commissioner  of  internal  reve- 
nue of  the  United  States,  as  required  by  the  act  of  Congress 
of  December  17,  1914,  aforesaid. 

Eighth  Count.     And  your  grand  jurors  aforesaid,  upon 
their  oaths  as  aforesaid,  do  further  present : 

That  heretofore,  to-wit,  on  or  about  the  31st  day  of  Oc- 
tober, A.  D.  1916,  at  the  city  of  San  Antonio,  western  dis- 
trict of  Texas  and  the  San  Antonio  division  thereof,  one 
C.  T.  Doremus,  who  was  then  and  there  a  physician  duly 
registered  and  who  had  paid  the  special  tax  under  the  pro- 
visions of  the  act  of  Congress  approved  December  17,  1914, 
and  entitled  "An  act  to  provide  for  the.  registration  of,  with 
the  collectors  of  the  internal  revenue,  and  to  impose  a  special 
tax  upon  all  persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute  or  give  away  opium 
or  cocoa  leaves,  their  salts,  derivatives  or  preparations,  and 
for  other  purposes,"  did  unlawfully,  knowingly  and  willfully 
sell,  dispense  and  distribute  to  one  Tom  Walsh  twenty-five 
(25)  one-half  grain  tablets  of  morphine,  a  derivative  of 
opium,  not  in  the  regular  course  of  tlie  professional  practice 
of  the  said  C.  T.  Doremus,  and  not  for  the  treatment  of  any 
disease  from  which  the  said  Tom  Walsh  was  then  and  there 
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suffering,  but  as  was  then  and  there  well  known  to  the  said 
Doremus,  the  said  Tom  Walsh  was  then  and  there  a  person 
addicted  to  the  use  of  the  drug*  aforesaid  as  a  habit,  being  a 
person  popularly  known  as  a  "dope  fiend,"  and  the  said  C  T. 
Doremus  did  sell,  dispense  and  distribute  the  drug  aforesaid 
to  the  said  Tom  Walsh  for  the  purpose  of  gratifying  his 
appetite  for  said  drug  as  a  habitual  user  of  the  same. 

Ninth  Count.  And  your  grand  jurors  aforesaid,  upon  their 
oaths  as  aforesaid,  do  further  present: 

That  heretofore,  to-wit,  on  or  about  the  20th  day  of  No- 
vember, A.  D.  1916,  at  the  city  of  San  Antonio,  western  dis- 
trict of  Texas  and  the  San  Antonio  division  thereof,  one 
C.  T.  Doremus,  a  physician,  who  had  duly  registered  and 
who  had  paid  the  special  tax  required  by  the  act  of  Congress 
approved  December  17,  1914,  entitled"  "An  act  to  provide  for 
the  registration  of,  with  the  collectors  of  internal  revenue, 
and  to  impose  a  special  tax  upon  all  persons  who  produce, 
import,  manufacture,  compound,  deal  in,  dispense,  sell,  dis- 
tribute or  give  away  opium  or  cocoa  leaves,  tlieir  salts,  de- 
rivatives or  preparations,  and  for  other  purposes,"  did  un- 
lawfully, fraudulently  and  knowingly  sell  and  give  away  and 
distribute  to  one  May  Moore  twenty-five  (25)  one-half  grain 
tablets  of  morphine,  a  derivative  of  opium,  which  said  sale 
was  not  made  in  pursuance  of  a  written  order  of  the  said 
May  Moore  to  the  said  C.  T.  Doremus  on  a  form  issued  in 
blank  for  that  purpose  by  the  commissioner  of  internal  reve- 
nue of  the  United  States  of  America,  as  required  by  the  act 
of  Congress  of  December  17,  1914,  aforesaid. 

Tenth  Count.  Any  your  grand  jurors  aforesaid,  upon  their 
oaths  as  aforesaid,  do  further  present : 

That  heretofore,  to-wit,  on  or  about  the  20th  day  of  No* 
vember,  A,  D.  1916,  at  the  city  of  San  Antonio,  in  the  west- 
ern district  of  Texas  and  the  San  Antonio  division  thereof, 
one  C.  T.  Doremus,  who  was  then  and  there  a  physician  duly 
registered  and  who  had  paid  the  special  tax  under  the  pro- 
visions of  the  act  of  Congress  approved  December  17,  1914, 
and  entitled  "An  act  to  provide  for  the  registration  of,  with 
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the  collectors  of  internal  revenue,  and  to  impose  a  special  tax 
upon  all  persons  who  produce,  import,  manufacture,  com- 
pound, deal  in,  dispense,  sell,  distribute  or  give  away  opium 
or  cocoa  leaves,  their  salts,  derivatives  or  preparations,  and 
for  other  purposes,"  did  unlawfully,  knowingly  and  willfully 
sell,  dispense  and  distribute  to  one  May  Moore  twenty-five 
(25)  one-half  grain  tablets  of  morphine,  a  derivative  of 
opium,  not  in  the  regular  course  of  the  professional  practice 
of  the  said  C.  T.  Doremus,  and  not  for  the  treatment  of  any 
disease  from  which  the  said  May  Moore  was  then  and  there 
suffering,  but  as  was  then  and  there  well  known  to  the  said 
Doremus,  the  said  May  Moore  was  then  and  there  a  person 
addicted  to  the  use  of  the  drug  aforesaid,  as  a  habit,  being  a 
person  popularly  known  as  a  "dope  fiend,"  and  the  said  C.  T. 
Doremus  did  sell,  dispense  and  distribute  the  drug  aforesaid 
to  the  said  May  Moore  for  the  purpose  of  gratifying  her 
appetite  for  the  said  drug  as  a  habitual  user  of  the  same. 

Contrary  to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  United 
States  of  America.  (Signed)     F.  M.  Fly, 

[Seai]  Foreman  of  the  Grand  Jury. 

(1)  Taken  from  U.  S.  v.  Doremus,  249  U.  S.  86,  63  L.  EA  — . 
where  the  constitutionality  of  the  Harrison  Narcotic  Act  was  upheld. 

In  Webb  v.  U.  S.,  249  U.  S.  96.  63  U.  S.  (L.  Ed.)  —  the  court 
answered  the  following  questions  certified  by  the  Circuit  Court  of  Ap- 
peals of  the  Sixth  Circuit,  which  were  answered  as  indicated,  namely: 

1.  Does  the  first  sentence  of  Sec.  2  of  the  Harrison  Act  prohibit 
retail  sales  of  morphine  by  druggists  to  persons  who  have  no  physician's 
prescription,  who  have  no  order  blank  therefor  and  who  can  not  obtain 
an  order  blank  because  not  of  the  class  to  which  such  blanks  are  allowed 
to  be  issued? 

Answer  is  "Yes." 

2.  If  the  answer  to  question  1  is  in  the  affirmative,  does  this  con- 
struction make  constitutional  the  prohibition  of  such  sale? 

Answer  is  "No." 

3.  If  a  practicing  and  registered  physician  issues  an  order  for  morphine 
to  an  habitual  user  thereof,  the  order  not  being  issued  by  him  in  the 
course  of  professional  treatment  in  the  attempted  cure  of  the  habit»  but 
being  issued  for  the  purpose  of  providing  the  user  with  morphine  suffi- 
cient to  keep  him  comfortable  by  maintaining  his  customary  use,  is  such 
order  a  physician's  prescription  under  exception  (b)  of  Sec.  2? 

Answer  is  "No." 
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No.  1258. 

Indictment  for  Violation  of  Mann  White  Slave  Act(l) 

[Venue, 'I 

The  grand  jurors  for  the  United  States  of  America,  im- 
paneled and  sworn  in  the  district  court  of  the  United  States 
for  the  eastern  division  of  the  northern  district  of  Illinois, 
and  inquiring  for  that  division  and  district,  upon  their  oath 
present  that  one  Michael  Heitler,  otherwise  known  as  Mike 
the  Pike;  one  Dave  Rosenzweig,  one  Mollie  Epstein  and  one 
Dolly  Shaffner  (hereinafter  in  this  indictment  for  brevity 
called  defendants),  each  late  of  the  city  of  Qiicago,  in  the 
said  division  and  district,  heretofore,  to-wit,  on  and  before 
the  fourth  day  of  March,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  in  the  said  division  and  district, 
unlawfully  and  feloniously  did  conspire,  combine,  confederate 
and  agree  together  knowingly  and  unlawfully  to  transport 
and  cause  to  be  transported,  in  interstate  commerce,  from 
Chicago  aforesaid,  and  from  and  through  said  eastern  divi- 
sion of  said  northern  district  of  Illinois,  to  Gary  in  the  state 
of  Indiana,  certain  women  and  girls  (whose  names,  except 
as  hereinafter  set  forth,  are  to  the  said  grand  jurors  un- 
known) ,  for  the  purpose  of  prostitution. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Mollie  Epstein,  on,  to-wit, 
the  fourth  day  of  March,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  in  pursuance  of  the  said  unlaw- 
ful conspiracy,  combination,  confederation  and  agreement, 
and  to  effect  the  object  of  the  same,  did  transport  one  Rosie 
Frameovitz  over  a  certain  railroad  common  carrier  (the  name 
of  which  said  common  carrier  being  to  the  said  grand  jurors 
unknown)  from  Chicago  aforesaid  to  Gary  aforesaid. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Mollie  Epstein,  in  pursuance 
of  the  said  unlawful  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  the  object  of  the  same,  on,  to 
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wit,  the  fourth  day  of  March,  in  the  year  nineteen  hundred 
and  fifteen,  did  accompany  the  said  Rosie  Frameovitz  in  per- 
son from  Chicago  aforesaid  to  Gary  aforesaid,  upon  and  over 
the  railway  h'ne  and  route  of  a  certain  common  carrier  (the 
name  of  which  said  common  carrier  is  to  the  said  grand 
jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Mollie  Epstein,  in  pursuance 
of  the  said  unlawful  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  the  object  of  the  same,  at  Chi- 
cago aforesaid,  on,  to-wit,  the  fourth  day  of  March,  in  the 
year  nineteen  hundred  and  fifteen,  did  purchase  and  procure 
a  certain  railroad  ticket  for  the  transportation  of  the  said 
Rosie  Frameovitz  from  Chicago  aforesaid  to  Gary  aforesaid 
(a  further  and  more  particular  description  of  which  said  rail- 
road ticket  is  to  the  said  grand  jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Dave  Rosenzweig,  in  pursu- 
ance of  the  said  unlawful  conspiracy,  combination,  confedera- 
tion and  agreement,  and  to  effect  the  object  of  the  same,  on, 
to-wit,  the  fourth  day  of  March,  in  the  year  nineteen  hundred 
and  fifteen,  at  Chicago  aforesaid,  did  give  to  the  said  Mollie 
Epstein  a  sum  of  money,  to-wit,  the  sum  of  two  dollars,  to 
pay  for  the  transportation  of  the  said  Rosie  Frameovitz  from 
Chicago  aforesaid  to  Gary  aforesaid. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Michael  Heitler,  on,  to-wit, 
the  fourth  day  of  March,  in  the  year  nineteen  hundred  and 
fifteen,  at  Chicago  aforesaid,  in  pursuance  of  said  unlawful 
conspiracy,  combination,  confederation  and  agreement,  and  to 
effect  the  object  of  the  same,  did  give  to  the  said  Dave  Rosen- 
zweig, a  certain  sum  of  money,  the  exact  amount  of  which 
is  to  the  said  grand  jurors  unknown,  to  be  used  by-  the  said 
Dave  Rosenzweig  in  defraying  the  expenses  of  the  transpor- 
tation of  women  and  girls  from  Chicago  aforesaid  to  Gary 
aforesaid,  for  the  purpose  of  prostitution. 
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And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Dolly  Shaffner,  in  pursuance 
of  the  said  unlawful  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  the  object  of  the  same,  on,  to- 
wit,  the  fourth  day  of  March,  in  the  year  nineteen  hundred 
and  fifteen,  at  the  premises  known  as  eleven  hundred  and  six 
Jefferson  street,  in  the  said  city  of  Gary,  Indiana,  did  operate 
and  maintain  a  house  of  prostitution,  and  on  the  day  afore- 
said did  receive  therein  the  said  Rosie  Frameovitz  for  the 
purpose  of  prostitution  as  aforesaid;  against  the  peace  and 
dignity  of  the  said  United  States  and  contrary  to  the  form  of 
the  statute  of  the  same  in  such  case  made  and  provided. 

2.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Michael  Heitler,  known 
as  Mike  the  Pike ;  the  said  Dave  Rosenzweig,  the  said  Mollie 
Epstein,  and  the  said  Dolly  Shaffner  (hereinafter  in  this  in- 
dictment called  defendants),  at  the  said  city  of  Chicago,  in 
the  eastern  division  of  the  northern  district  of  Illinois  afore- 
said, heretofore,  to-wit,  on  and  before  the  fourth  day  of 
March,  in  the  year  nineteen  hundred  and  fifteen,  unlawfully 
and  feloniously  did  conspire,  combine,  confederate  and  agree 
together  to  commit  acts  made  an  offense  and  crime  against 
the  said  United  States  of  America  by  the  act  of  Congress  of 
June  25,  1910,  and  commonly  known  and  referred  to  as  the 
"White  Slave  Traffic  Act'';  that  is  to  say,  the  said  defendants 
did  then  and  there  conspire,  combine,  confederate  and  agree 
together  to  knowingly  transport,  and  so  cause  to  be  trans- 
ported, in  interstate  commerce,  a  certain  woman,  to-wit  one 
Rosie  Frameovitz,  for  the  purpose  Df  prostitution,  from  Chi- 
cago aforesaid,  and  from  and  through  the  said  eastern  divi- 
sion of  the  said  northern  district  of  Illinois  to  Gary,  in  the 
state  of  Indiana,  upon  and  over  the  lines  of  a  certain  common 
carrier  (the  exact  name  and  description  of  which  said  com- 
mon carrier  is  to  the  said  grand  jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Mollie  Epstein,  on,  to-wit, 
the  fourth  day  of  March,  in  the  year  nineteen  hundred  and 
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fifteen,  at  Chicago  aforesaid,  in  pursuance  of  the  said  unlaw- 
ful conspiracy,  combination,  confederation  and  agreement, 
and  to  effect  the  object  of  the  same,  did  transport  the  said 
Rosie  Frameovitz  over  a  certain  railroad  common  carrier  (the 
name  of  which  said  common  carrier  being  to  the  said  grand 
jurors  unknown)  from  Chicago  aforesaid  to  Gary  aforesaid. 

And  the  grand  jurors  aforesaid,  upon- their  oath  aforesaid, 
do  further  present  that  the  said  Mollie  Epstein,  in  pursuance 
of  the  said  unlawful  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  the  object  of  the  same,  on,  to- 
wit,  the  fourth  day  of  March,  in  the  year  nineteen  hundred 
and  fifteen,  did  accompany  the  said  Rosie  Frameovitz  in  per- 
son from  Chicago  aforesaid  to  Gary  aforesaid,  upon  and  over 
the  railway  line  and  route  of  a  certain  common  carrier  (the 
name  of  which  said  common  carrier  is  to  the  said  grand 
jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Mollie  Epstein,  in  pursuance 
of  the  said  unlawful  conspiracy,  combination,  confederation 
and  agreement,  and  to  effect  the  object  of  the  same,  at  Chi- 
cago aforesaid,  on,  to-wit,  the  fourth  day  of  March,  in  the 
year  nineteen  hundred  and  fifteen,  did  purchase  and  procure 
a  certain  railroad  ticket  for  the  transportation  of  the  said 
Rosie  Frameovitz  from  Chicago  aforesaid  to  Gary  aforesaid 
(a  further  and  more  particular  description  of  which  said  rail- 
road ticket  is  to  the  said  grand  jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Dave  Rosenzweig,  in  pursu- 
ance of  the  said  unlawful  conspiracy,  combination,  confedera- 
tion and  agreement,  and  to  effect  the  object  of  the  same,  on, 
to-wit,  the  fourth  day  of  March,  in  the  year  nineteen  hundred 
and  fifteen,  at  Chicago  aforesaid,  did  give  to  the  said  Mollie 
Epstein  a  sum  of  money,  to-wit,  the  sum  of  two  dollars,  to 
pay  for  the  transportation  of  the  said  Rosie  Frameovitz  from 
Chicago  aforesaid  to  Gary  aforesaid. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforc^ 
said,   do   further  present  that   the   said   Dolly   Shaffner,   in 
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pursuance  of  the  said  unlawful  conspiracy,  combination,  con- 
federation and  agreement,  and  to  effect  the  object  of  the 
same,  on  to-wit,  the  fourth  day  of  March,  in  the  year  nine- 
teen hundred  and  fifteen,  at  the  premises  known  as  eleven 
hundred  and  six  JeflFerson  Street,  in  the  said  city  of  Gary, 
Indiana,  did  operate  and  maintain  a  house  of  prostitution, 
and  on  the  day  aforesaid,  did  receive  therein  the  said  Rosie 
Frameovitz  for  the  purpose  of  prostitution  as  aforesaid; 
against  the  peace  and  dignity  of  the  said  United  States,  and 
contrary  to  the  form  of  the  statute  of  the  said  in  such  case 
made  and  provided. 

3.  And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Michael  Heitler,  other- 
wise known  as  Mike  the  Pike,  the  said  Dave  Rosenzweig, 
the  said  MoUie  Epstein,  and  the  said  Dolly  Shaffner  (here- 
inafter in  this  indictment  called  defendants),  heretofore, 
to-wit,  on  and  before  the  twenty-fourth  day  of  March,  in 
the  year  nineteen  hundred  and  fifteen,  unlawfully  and 
feloniously  did  conspire,  combine,  confederate  and  agree  to- 
gether knowingly  to  transport,  and  so  cause  to  be  trans- 
ported, in  interstate  commerce,  a  certain  woman,  to-wit,  one 
Rosie  Frameovitz,  for  purposes  of  prostitution  and  debauch- 
ery ;  that  is  to  say,  the  said  defendants  did  conspire,  combine, 
confederate  and  agree  together  knowingly  to  transport,  and 
cause  to  be  transported,  the  said  Rosie  Frameovitz  for  the 
purpose  of  prostitution  from  the  said  city  of  Chicago,  and 
from  and  through  the  said  Northern  Division  of  the  North- 
ern District  of  Illinois,  to  Gary  in  the  state  of  Indiana,  upon 
and  over  the  lines  of  a  certain  common  carrier  (the  exact 
name  and  description  of  which  said  common  carrier  is  to 
the  said  grand  jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Dave  Rosenzweig  at 
the  said  city  of  Chicago,  on  the  said  twenty-fourth  day  of 
March,  in  the  year  nineteen  hundred  and  fifteen,  in  pur- 
suance of  said  unlawful  conspiracy,  combination,  confedera- 
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tion  and  agreement,  and  to  effect  the  object  of  the  same, 
did  personally  take  the  said  Rosie  Frameovitz  to  the  depot 
of  the  said  common  carrier  unknown,  and  did  purchase  and 
procure  a  ticket  for  the  transportation  of  the  said  Rosie 
Frameovitz  from  Chicago  aforesaid  to  Gary  aforesaid  (a 
further  and  more  exact  description  of  which  said  ticket  is 
to  the  said  grand  jurors  unknown). 

And  the  grand  jurors  aforesaid,  upon  tlieir  oath  oforesaid, 
do  further  present  that  the  said  Michael  Heitler,  on,  to-wit, 
the  said  twenty-fourth  day  of  March,  in  the  year  nineteen 
hundred  and  fifteen,  at  Chicago  aforesaid,  in  pursuance  of 
the  said  unlawful  conspiracy,  combination,  confederation 
and  agreenient,  and  to  effect  the  object  of  the  same,  did 
give  to  the  said  Dave  Rosenzweig  a  certain  sum  of  money, 
to-wit,  the  sum  of  four  dollars,  for  the  purpose  of  defraying 
the  transportation  and  expfcnse  of  the  said  Rosie  Frameovitz 
from  Chicago  aforesaid  to  Gary  aforesaid. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  Dolly  Shaffner,  on,  to-wit. 
the  said  twenty-fourth  day  of  March,  in  the  year  nineteen 
hundred  and  fifteen,  at  Gary,  Indiana,  in  pursuance  of  the 
said  unlawful  conspiracy,  combination,  confederation  and 
agreement,  and  to  effect  the  object  of  the  same,  did  maintain 
and  operate  a  house  of  prostitution  at  the  said  city  of  Gary, 
Indiana,  and  did  receive  and  accept  therein  the  said  Rosie 
Frameovitz  for  the  purpose  of  prostitution  and  debauchery. 

Charles  F.  Clvne, 
District  Attorney. 

(1)  Taken  from  U.  S.  v.  Hcitlcr,  244  Fed,  140,  156  C.  C  A.  56a 
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Indictment  for  Violation  of  Mann  White  Slave  Act.(l) 

In  the  District  Court  of  the  United  States,  in  and  for  the 
Southern  District  of  California,  Southern  Division. 
At  a  stated  term  of  said  court,  begun  and  holden  at  the 
city  of  Los  Angeles,  county  of  Los  Angeles,  within  and  for 
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the  southern  division  of  the  southern  district  of  California, 
on  the  second  Monday  of  January,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  sixteen. 

The  grand  jurors  of  the  United  States  of  America,  chosen, 
selected  and  sworn,  within  and  for  the  division  and  district 
aforesaid,  on  their  oath  present: 

That  Warren  Fabian,  Lawrence  J.  Chartran,  Dan  Malone 
and  F.  B.  Beyer,  whose  full  and  true  names  are,  and  the 
full  and  true  name  of  each  is,  other  than  as  herein  stated, 
to  the  grand  jurors  unknown,  and  various  and  sundry  other 
persons  whose  names  are  to  the  grand  jurors  unknown  and 
not  capable  by  reason  of  lack  of  information  on  the  part  of 
the  grand  jurors  of  being  named  in  this  indictment,  here- 
inafter in  this  indictment  called  defendants,  heretofore, 
to-wit,  on  or  about  the  first  day  of  January  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  sixteen,  in  the 
southern  division  of  the  southern  district  of  California,  and 
within  the  jurisdiction  of  this  honorable  court,  did  will- 
fully, knowingly,  unlawfully  and  feloniously  conspire,  com- 
bine, confederate  and  agree  together  and  among  themselves, 
to  commit  an  offense  against  the  United  States  of  America, 
to^wit,  to  violate  that  act  entitled,  "An  act  to  further  regu- 
late interstate  and  foreign  commerce  by  prohibiting  the 
transportation  therein  for  immoral  purposes  of  women  and 
girls  and  for  other  purposes,'*  of  June  25,  1910  (36  Stat, 
L.  825),  and  particularly  section  two  of  said  act,  in  the 
following  manner  and  particulars: 

That  is  to  say,  that  it  was  the  purpose,  object  and  agree- 
ment of  the  said  defendants  and  of  each  of  them,  that  they 
would  knowingly  transport  and  cause  to  be  transported  in 
foreign  commerce  from  the  city  of  Los  Angeles,  state  of 
California,  and  from  various  and  sundry  other  cities  in  the 
United  States  of  America,  the  names  of  said  cities  are  to 
the  grand  jurors  unknown,  to  the  town  of  Mexicali  in  the 
Re]uiblic  of  Mexico,  certain  women  and  girls,  the  names 
of  said  women  and  girls  other  than  as  stated  herein  in  this 
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indictment  are  to  the  grand  jurors  unknown,  for  the  pur- 
pose of  debauchery  as  hereinafter  in  this  indictment  stated 
and  described,  whereby  said  women  and  girls  would  be 
transported  in  foreign  commerce  for  the  purpose  of  de- 
bauchery, to-wit,  for  the  purpose  of  acting  as  entertainers 
and  chorus  girls,  that  is  to  say,  singing  and  dancing  in  a 
certain  building  in  Mexicali,  in  the  Republic  of  Mexico, 
which  said  building  would  be  known  as  the  Owl  Cafe,  and 
the  ground  floor  of  said  building  where  said  women  and 
girls  would  act  as  entertainers  and  chorus  girls,  as  afore- 
said, would  consist  of  one  large  room  with  a  certain  space 
set  aside  for  a  dance  hall  and  certain  space  set  aside  for  a 
gambling  hall  and  a  certain  space  set  aside  for  a  bar  where 
intoxicating  liquors  would  be  sold,  and  a  certain  space  set 
aside  for  tables  and  chairs  where  intoxicating  liquors  would 
be  drunk,  and  leading  off  from  said  ground  floor  of  said 
building  there  would  be  two  hallways  on  either  side  of 
which  hallways  there  would  be  small  rooms  commonly 
termed  cribs  where  various  and  sundry  other  women  and 
girls,  whose  names  are  to  the  grand  jurors  unknown,  would 
engage  in  the  practice  of  prostitution,  that  is  to  say,  would 
engage  in  sexual  intercourse  with  men  other  than  thoir 
husbands,  and  it  would  be  a  part  of  the  duties  of  said  women 
and  girls  aforesaid,  whom  the  said  defendants  so  conspired 
to  transport  as  aforesaid  as  entertainers  in  said  Owl  Cafe, 
to  sell  intoxicating  liquors  to  any  and  all  persons  who 
might  desire  to  buy  them,  and  said  women  and  girls  would 
receive  a  percentage  of  (40  %)  forty  per  cent,  on  all  such 
intoxicating  liquors  which  they  might  sell,  and  to  dance 
with  any  and  all  persons  who  might  want  to  dance  with 
said  women  and  girls,  and  the  said  women  so  conspired  to 
be  transported  as  aforesaid,  were  to  entertain  and  perform 
as  such  chorus  girls  in  that  part  of  said  building  set  apart 
as  aforesaid  for  the  bar  and  gambling  tables,  and  to  there 
perform  and  entertain  in  the  presence  of  any  and  all  per- 
sons who  should  be   in  said  place,   and  said  girls   were  to 
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solicit  persons  in  said  place  other  than  the  inmates  thereof, 
to  buy  and  drink  liquors  with  the  said  chorus  girls,  such 
liquors  to  be  drunk  at  tables  provided  in  said  place  for  said 
purpose,  and  said  girls  were  to  solicit  any  and  all  persons 
coming  into  said  place  to  so  buy  and  drink  liquor,  and  said 
solicitation  was  to  be  in  the  presence  of  any  and  all  persons 
there  at  the  time  of  said  solicitation,  and  in  the  presence  of 
said  women  then  and  there  engaged  in  prostitution  while 
said  prostitutes  were  in  said  part  of  said  place;  and  the  said 
prostitutes  would  solicit  in  the  place  where  said  chorus  girls 
were  to  be,  and  in  their  presence,  men  to  go  with  said 
prostitutes  to  said  cribs;  and  said  prostitutes  and  inmates 
of  said  place  would  frequent  said  compartment  thereof  in 
which  said  chorus  girls  were  to  be  and  entertain,  and  there 
would  drink  intoxicating  liquors  and  procure  sales  of  in- 
toxicating liquors  to  men  congregated  there,  all  in  the  place 
where  said  chorus  girls  were  to  so  entertain  and  solicit 
and  stay;  and  said  place  would  be  frequented  at  all  hours 
of  the  day  and  night  by  men  of  low  character  who  would 
congregate  there,  for  the  purpose  of  indulgence  in  in- 
toxicating liquors  and  dancing  and  for  the  purpose  of  pros- 
titution; and  said  chorus  girls  were  to  occupy  said  place  and 
be  exposed  at  all  times  when  in  the  performance  of  their 
said  duties  there  to  the  company  and  contact  of  all  said 
men,  and  all  said  prostitutes  who  would  be  there  congregated. 
And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect 
and  accomplish  the  objects  and  purpose  thereof,  the  said 
Dan  Malone,  on  or  about  the  20th  day  of  May,  1916,  in  the 
city  of  Los  Angeles,  state  of  California,  did  employ  one 
Viola  Davenport  to  work  as  entertainer  and  chorus  girl  in 
the  Owl  Cafe  at  Mexicali,  in  the  Republic  of  Mexico. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 
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That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  and 
accomplish  the. objects  and  purposes  thereof,  the  said  War- 
ren Fabian,  on  or  about  the  13th  day  of  April,  1916,  did 
persuade,  induce  and  entice  one  Lela  Cavill  to  go  from  the 
city  of  Los  Angeles,  state  of  California,  to  the  town  of 
Mexicali  in  the  Republic  of  Mexico. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  and 
accomplish  the  objects  and  purposes  thereof,  the  said  Dan 
Malope,  on  or  about  the  18th  day  of  May,  1916,  in  the 
city  of  Los  Angeles,  did  induce,  entice  and  persuade  one 
Alma  Korst  to  go  from  the  city  of  Los  Angeles,  state  of 
California,  to  the  town  of  Mexicali  in  the  Republic  of  Mex- 
ico, for  the  purpose  of  engaging  in  chorus  work  in  the 
Owl  Cafe  in  Mexicali,  Mexico. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  the 
objects  and  purposes  thereof,  the  said  Warren  Fabian,  on 
or  about  the  24th  day  of  March,  1916,  in  the  city  of  Los 
Angeles,  did  cause  to  be  sent  and  transmitted  by  the  Western 
Union  Telegraph  Company,  the  following  telegram: 

Calexico,  Cal.,  4:05  P.  M.,  Mch.  24-16. 

Misses  Grace  Claire  and  Fae,  care  Raymond  Teel.  E. 
Co.,  or  Genl.  Deli  v.,  Bisbee,  Ariz. 

Wired  tickets  general  delivery.  Come  immediately.  Vir- 
ginia Hotel,  Calexico.     Answer. 

Mrs  W,  Fabian. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present : 
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Inat  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  and 
accomph'sh  the  objects  and  purposes  thereof,  the  said  War- 
ren Fabian,  on  or  about  the  16th  day  of  March,  1916,  did 
induce,  persuade  and  entice  one  Alma  Person  to  go  from 
the  ciiy  of  Los  Angeles,  state  of  California,  to  the  town  of 
Calexico,  state  of  California. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  the 
objects  and  accomplish  the  purposes  thereof,  the  said  War- 
ren Fabian,  on  or  about  the  16th  dav  of  March,  1916.  did 
induce,  persuade  and  entice  one  Anna  Gregory  to  go  from 
the  city  of  Los  Angeles,  state  of  California,  to  the  town 
of  Calexico,  state  of  California. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  the 
objects  and  purposes  thereof,  the  said  Warren  Fabian,  on 
or  about  the  25th  day  of  March,  1916,  did  induce,  persuade 
and  entice  one  Vivian  de  la  Mar  to  go  from  the  city  of 
Los  Angeles,  state  of  California,  to  the  to\vn  of  Calexico, 
in  the  state  of  California. 

And  the  gfrand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  the 
objects  and  purposes  thereof,  the  said  Warren  Fabian,  on  or 
about  the  23rd  day  of  March,  1916,  in  the  city  of  Los 
Angeles,  did  give  to  one  Lela  Caville  the  sum  of  $10.00  for 
the  transportation  of  the  said  Lela  Caville  from  the  city  of 
Los  Angeles,  state  of  Calif'^rnia,  to  the  town  of  Calexico, 
state  of  California. 
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And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  the 
objects  and  purposes  thereof,  the  said  Warren  Fabian,  on  or 
about  the  25th  day  of  March,  1916,  in  the  city  of  Los 
Angeles,  did  give  to  one  Vivian  de  la  Mar  the  sum  of 
$10.00  for  the  transportation  of  the  said  Vivian  de  la  Mar 
from  the  city  of  Los  Angeles,  state  of  California,  to  the 
town  of  Calexico,  state  of  California. 

And  the  grand  jurors  aforesaid,  on  their  oath  aforesaid, 
do  further  present: 

That  in  furtherance  of  the  aforesaid  unlawful  conspiracy, 
combination,  confederation  and  agreement,  and  to  effect  the 
objects  and  purposes  thereof,  the  said  Lawrence  Chartram, 
on  or  about  the  1st  day  of  March,  1916,  in  the  city  of 
Los  Angeles,  did  solicit  one  Daisy  North  to  go  from  the 
city  of  Los  Angeles,  state  of  California,  to  the  town  of 
Calexico,  state  of  California. 

Contrary  to  the  form  of  the  statute  of  the  United  States 
in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  said  United  States. 

Albert  Schoonover, 

United  States  Attorney, 
Robert  O'Connor, 

Assistant  United  States  Attorney. 
A  true  bill. 

Gail  B.  Johnson,  Foreman. 

(1)  Taken  from  U.  S.  v.  Beyer,  251  Fed.  39  (C.  C.  A.  9th  Cir.). 
This  act  was  passed  June  25,  1910,  36  Stat.  L.  825.  The  elements 
of  the  offense  to  constitute  violation  of  this  act  are  pointed  out  in 
Athanasaw  v.  U.  S.,  227  U.  S.  326,  57  L.  Ed.  528;  Suslak  v.  U.  S.,  213 
Fed.  913,  130  C.  C.  A.  3P1;  Wilson  v.  U.  S.,  232  U.  S.  563.  58  L.  Ed. 
728;  Van  Pelt  v.  U.  S.,  240  Fed.  343,  153  C  C.  A.  272;  U.  S.  v.  Brand, 
229  Fed.  847. 
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No.  1260. 

Indictment  for  Obstructing  the  Due  Administration  of  Justice 

by  Falsifying  Records.(l) 

[Venue.] 

At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Southern  District  of  New 
York,  begun  and  held  in  the  city  of  New  York,  within 
and  for  the  district  aforesaid,  on  the  first  Tuesday  of 
April,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fourteen,  and  cpntinued  by  adjournment 
to  and  including  the  16th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  fourteen. 

Southern  District  of  New  York, 'ss: 

The  jurors  of  the  United  States  of  America,  within  and 
for  the  district  aforesaid,  on  their  oath  present  that,  before 
the  grand  jury  attending  the  United  States  District  Court 
for  the  southern  district  of  New  York,  at  the  March  and 
April  terms  thereof,  1914,  an  inquiry  was  conducted  by  the 
United  States  attorney  for  the  southern  district  of  New 
York  with  respect  to  certain  oflFenses  alleged  to  have  been 
committed  against  the  laws  of  the  United  States  by  one 
Andreas  C.  Bosselman;  that  on  the  10th  day  of  March,  1914, 
a  subpoena  was  duly  issued  requiring  the  attendance  of 
Antonio  Barbari  and  Clara  Wieland  before  said  -grand  jury 
on  the  11th  day  of  March,  1914,  at  3:15  o'clock  in  the 
afternoon  of  that  day;  that  in  obedience  to  the  command  of 
said  subpoena,  Antonio  Barbari  and  Qara  Wieland  did 
attend  before  said  grand  jury  on  the  11th  day  of  March, 
1914,  and  each  was  then  and  there  duly  sworn  and  gave 
testimony  upon  that  date  and  upon  days  subsequent  thereto; 
that  on  the  11th  day  of  March,  1914,  said  Clara  Wieland 
was  directed  by  the  foreman  of  the  said  grand  jury  to  appear 
before  said  grand  jury  on  the  12th  day  of  March.  1914, 
and  to  produce  the  sales  sheets  of  A.  C.  Bosselman  and 
Company,  a  corporation,  for  the  year  1913;  that  in  obedience 
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to  said  direction  of  said  foreman,  said  Gara  Wieland  did 
appear  before  said  grand  jury  on  the  12th  day  of  March, 
1914,  and  did  produce  the  sales  sheets  of  the  said  A.  C. 
Bosselman  and  Company  for  the  year  1913;  that  on  the 
19th  day  of  March,  1914,  a  subpoena  duces  tecum  was  duly 
issued,  directed  to  said  Clara  Wieland,  commanding  her 
to  appear  before  said  grand  jury  on  the  20th  day  of  March, 
1914,  at  3:15  o'clock  in  the  afternoon,  to  testify  and  give 
evidence  in  respect  to  said  inquiry  and  to  produce  books 
and  records  of  the  corporation  of  A.  C.  Bosselman  and 
Company,  to-wit,  the  purchase  book  or  books,  invoice  book 
or  books,  the  shipping  book  or  books,  and  the  stock  book 
or  books,  of  said  corporation,  covering  the  period  from 
January  1st  to  March  1st,  1914;  that  in  obedience  to  the 
command  of  said  subpoena,  said  Clara  Wieland  did  appear 
before  said  grand  jury  on  the  20ih  day  of  March,  1914,  and 
did  produce  various  books  and  records  of  A.  C.  Bossel- 
man and  Company;  that  said  witness,  Clara  \\'idand,  on 
said  20th  day  of  March,  1914,  was  directed  by  the  fore- 
man of  said  grand  jury  to  reuirn  on  the  24th  day  of  March. 
1914;  that  said  witness  did  return  and  appear  before  said 
grand  jury  on  the  24th  day  of  March,  1914.  and  was 
further  examined  and  did  further  testify  before  said  grand 
jury;  that  during  the  interval  between  the  10th  and  24th 
days  of  March,  1914,  at  tlie  southern  district  of  New  York, 
and  within  the  jurisdiction  of  this  court,  Andreas  C.  Bos- 
selman willfully,  knowingly  and  feloniously  did  corruptly 
influence,  obstruct  and  impede,  and  endeavor  to  influence, 
obstruct  and  impede,  the  due  administration  of  justice  by 
the  said  grand  jury  so  attending  the  United  States  District 
Court  for  the  southern  district  of  New  York,  in  that  the 
said  defendant  did  direct  and  request  the  said  Clara  Wieland 
and  the  said  Antonio  Barbari  to  make  certain  erasures, 
changes  and  insertions  in  the  said  books  and  records  of 
the  said  A.  C.  Bosselman  and  Company,  a  corporation, 
produced  in  obedience  to  the  subpoena  duces  tecum  afore- 
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said,  which  changes,  erasures  and  insertions  were  material 
to  the  matter  under  inquiry  by  the  said  grand  jury. 

Against  the  peace  of  the  United  States  and  their  dignity, 
and  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided. 

H.   Snowden  Marshall, 
United  States  Attorney. 
A  true  bill. 
Alex.  T.  Kellner,  Foreman. 

(1)  Taken  from  Bossclman  v.  U.  S..  239  Fed.  82,  152  C.  C.  A.  IS2, 
under  Penal  Code,  sec.  135. 


No.  1261. 

Indictment  for  Peonage.(l) 

The  United  States  of  America. 

In  the  Honorable  United  States  District  Court  for  the  West- 
em  District  of  Texas,  sitting  at  and  in  the  city  of  San 
Antonio,  within  said  district,  at  its  May  term,  A.  D. 
1916. 

In  the  name  and  by  the  authority  of  the  United  States 
of  America  comes  the  grand  jury  of  the  United  States  of 
America  and  the  western  district  of  Texas,  and  the  San 
Antonio  division  thereof,  and  being  first  duly  selected,  tried, 
empaneled,  sworn  and  charged,  upon  their  oaths  in  open 
court  do  present: 

That  heretofore,  to-wit,  on  or  about  the  24th  day  of 
February,  A.  D.  1916,  at  the  city  of  San  Antonio,  western 
district  of  Texas,  and  the  San  Antonio  division  thereof, 
Aurelia  P.  Bernal  did  unlawfully,  willfully  and  knowingly 
hold  one  Sofia  Vivar,  one  Rosenda  Xava,  and  Angelina 
Flores  to  a  condition  of  peonage,  that  is  to  say,  she,  the 
said  Aurelia  P.  Bernal,  did  then  and  there  keep  and  hold, 
by  threats  and  putting  them  in  fear,  the  said  Sofia  Vivar, 
the  said  Rosenda  Xava  and  the  said  Angelina  Flores,  and 
each  of  them  against  their  will,  to  perform (2)  labor  to 
work  out  debts  claimed  to  be  due  her,  the  said  Aurelia  P. 
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Bernal,   by  them,   the   said   Sofia  Vivar,   the  said    Rosenda 
Nava  and  the  said  Angelina  Flores. 

Contrary  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

Roland  S.   Springall. 
Foreman  of  Grand  Jury. 

(1)  Taken  from  Bcrnal  v.  U.  S.,  241  Fed.  339,  154  C.  C.  A.  219; 
certiorari  denied,  245  U.  S.  672,  62  U.  S.  (L.  Ed.)  — . 

(2)  R.  S.  U.  S..  sees.  1990,  5526  (now  sec.  269  of  Penal  Code).  The 
elements  of  peonage  are  debt  and  compulsory  service  for  creditor  by 
debtor.  Clyatt  v.  U.  S.,  197  U.  S.  215;  also  see  U.  S.  v.  Reynolds.  235 
U.  S.  133,  59  U.  S.  (L.  Ed.)  162.    See  Peonage  Cases,  123  Fed.  671. 


No.  1262. 

Indictment  for  Violation  of  Sees.  37  and  269  of  the  Penal 

Code.    Conspiracy  and  Peonage.(I) 

United  States  of  America, 
Northern  Division,   Northern  District  of  Georgia. 

In  the  District  Court  of  the  United  States,  in  and  for  the 
division  and  district  aforesaid,  at  the  October  term 
thereof,  A.  D.   1914. 

The  grand  jurors  of  the  United  States, '  impaneled,  sworn 
and  charged  at  the  term  aforesaid  of  the  court  aforesaid, 
on  their  oath  present: 

That  Franklin  Huff,  Charles  Adams,  Harry  Putman,  W. 
H.  Goodin,  Floyd  Moody,  Ed.  Putman,  Eh'jah  Starr,  and 
Bass  Huff,  on  the  20th  day  of  August  in  the  year  of  our 
Lord  1914,  in  the  said  division  of  said  district  and  within 
the  jurisdiction  of  said  court,  did  then  and  there  unlawfully 
combine,  confederate,  conspire  and  agree  together  and  among 
themselves  to  commit  an  offense  against  the  United  States, 
namely,  to  unlawfully  and  forcibly  arrest  one  John  West- 
moreland for  the  purpose  and  with  the  intent  to  hold  the 
said  John  Westmoreland  to  a  condition  of  peonage  and  with 
the  intent  and  purpose  of  forcibly  compelling  him  against 
his   will   to   work    for   one   Franklin   Huff  on   a   farm   in 
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Spalding  County  to  work  out  and  pay  a  debt  of  fifty-seven 
dollars  claimed  by  the  said  Franklin  Huff  to  be  due  and 
owing  to  him  by  and  from  the  said  John  Westmoreland. 
And  in  furtherance  of  and  to  effect  the  object  of  said  con- 
spiracy, the  said  Franklin  Huff,  Floyd  Moody  and  Harry 
Putman,  on  the  20th  day  of  August,  A.  D.  1914,  in  the 
said  division  and  district,  did  then  and  there  unlawfully 
and  forcibly  arrest  the  said  John  Westmoreland  for  the 
purpose  and  with  the  intent  of  compelling  him  against  his 
will  to  work  for  the  said  Franklin  Huff,  in  Spalding 
County,  to  work  out  and  pay  a  debt  of  fifty-seven  dollars 
claimed  by  the  said  Franklin  Huff  to  be  due  and  owing  to 
him  by  and  from  the  said  John  Westmoreland. 

Contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

A  true  bill,  October  term,  1914. 

Hooper  Alexander, 

United   States  Attorney. 
Chas.  J.  Martin, 

Foreman,    Grand    Jury. 

(1)  Taken  from  U.  S.  v.  Huff,  228  Fed.  892;  certiorari  denied  in 
241  U.  S.  667.  60  L.  Ed.  122a 


No.  1263. 

Indictment  for  Violation  of  Meat  Inspection  Act  and  Depart- 
ment Regulations  to  Enforce  the  Same.(l) 

Western  District  of  Pennsylvania,  ss. : 

First  Count.  The  grand  inquest  of  the  United  States  of 
America,  now  inquiring  in  and  for  the  western  district  of  Penn- 
sylvania, after  being  duly  impaneled,  sworn  and  affirmed 
and  charged,  at  the  term  of  said  court,  now  pending,  upon 
their  oaths  and  solemn  affirmations,  respectively,  do  present, 
that 

Armour  &  Company, 

is  a  corporation  organized  and  existing  under  ^nd  by  virtue 
of  the  laws  of  the  state  of  New  Jersey,  and  registered  under 
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the  corporation  laws  of  the  state  of  Pennsylvania,  with 
Robert  McAfee  as  its  statutory  agent  upon  whom  service 
of  process  is  authorized  in  said  state,  and  is  engaged  in 
the  business  of  preparing  and  marketing  meat  and  meat 
food  products  at  Twenty-first  and  Carson  Streets,  in  the 
city  of  Pittsburgh,  Allegheny  County,  Pennsylvania,  and 
has  been  so  engaged  in  said  business  as  such  corporation  for 
five  years  last  past,  and  being  so  engaged  in  the  business  of 
preparing  and  marketing  meat  and  meat  food  products,  the 
said  Armour  &  Company  was  subject  at  the  times  herein- 
after stated  to  the  provisions  of  the  act  of  Congress  entitled. 
"An  Act  Making  Appropriations  for  the  Department  of 
Agriculture  for  the  Fiscal  Year  Ending  June  30,  1907," 
approved  June  30,  1906  (34  St.  674),  and  its  supplements 
and  amendments,  and  the  Regulations  Governing  Meat  In- 
spection of  the  United  States  Department  of  Agriculture 
issued  under  authority  conferred  on  the  secretary  of  agricul- 
ture by  the  act  of  Congress  aforesaid  and  effective  May  1, 
1908.  ' 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  further  present,  that  during  said 
period  of  time  hereinbefore  mentioned,  heretofore,  to-wit, 
on  the  twelfth  day  of  September,  A.  D.  1913,  the  said 
Armour  &  Company,  late  of  said  district,  at  the  city  of 
Pittsburgh,  county  of  Allegheny,  and  within  the  jurisdic- 
tion of  this  court,  did,  in  violation  of  the  said  act  of  Con- 
gress hereinbefore  referred  to,  and  known  as  the  Meat 
Inspection  Amendment  Act,  unlawfully  and  feloniously  use 
without  proper  authority,  certain  marks,  labels  and  other 
identification  devices  provided  by  said  act  of  Congress,  upon 
certain  carcasses  and  parts  of  carcasses  of  animals  prepared 
and  intended  for  human  food;  that  is  to  say.  that  said 
Armour  &  Company,  corporation  aforesaid,  did  use  without 
proper  authority,  then  and  there,  in  the  provision  room  of 
said  establishment,  a  certain  label,  known  as  the  Federal 
Meat  Inspection  Label,  upon  each  one  of  twenty  Armour's 
Star  Boiled  Hams,  the  said  hams  being  of  the  primal  parts 
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of  an  animal  known  as  the  hog,  and  intended  for  human 
food,  a  copy  of  which  said  label  wMth  the  trade  label  of  the 
said  corporation   is  as   follows: 

"Armour's 
'Star' 
Boiled  Ham 
Armour  and  Company 
U.  S. 
Inspected 
and   passed 
under  the  Act 
of  Congress 
of  June  30,  1906, 
Establishment 
2A." 
the  said  labels  being   fastened   or  pasted  upon   the  outside 
canvas  wrappers  of  the  said  hams,  not  under  the  supervision 
of  an  employee  of  the   Department  of  Agriculture  of  the 
United   States,  the  said   establishment   of  Armour  &  Com- 
pany, located  as  aforesaid,  being  an  unofficial  establishment 
where  inspection   is  not  maintained   under  the   said   act   of 
Congress  and  the  regulations  of  the  secretary  of  Agriculture, 
and  the  said  hams  had  not  theretofore  been  then  and  there 
inspected,  examined  and  found  to  be  sound,  healthful,  whole- 
some and  fit  for  human  food,  and  marked  "Inspected  and 
Passed"   by   an   inspector  or   inspectors   appointed   for   that 
purpose  under  the  provisions  of  the  said  act  of  Congress, 
contrary  to  the  form  of  the  act  of  Congress  in  such  case 
made  and  provided,  and  against   the  peace  and   dignity  of 
the  United  States. 

Second  Count.     And  the  grand   inquest  aforesaid,  upon 
their  oaths  and  affirmations  aforesaid,   do   further  present, 

that 

Armour  &  Company, 

is  a  corporation  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Jersey,  and  registered  under 
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the  corporation  laws  of  the  state  of  Pennsylvania,  with 
Robert  McAfee  as  its  statutory  agent  upon  whom  service 
of  process  is  authorized  in  said  state,  and  is  engaged  in 
the  business  of  preparing  and  marketing  meat  and  meat 
food  products  at  Twenty-first  and  Carson  Streets,  in  the 
city  of  Pittsburgh,  Allegheny  County,  Pennsylvania,  and  has 
been  so  engaged  in  said  business  as  such  corporation  for 
five  years  last  past,  and  being  so  engaged  in  the  business 
of  preparing  and  marketing  meat  and  meat  food  products, 
the  said  Armour  &  Company  was  subject  at  the  times  here- 
inafter stated  to  the  provisions  of  the  act  of  Congress 
entitled,  "An  Act  Making  Appropriations  for  the  Depart- 
ment of  Agriculture  for  the  Fiscal  Year  Ending  June  30, 
1907,"  approved  June  30,  1906  (34  St.  674),  and  its  sup- 
plements and  amendments,  and  the  Reg^ilations  Governing 
Meat  Inspection  of  the  United  States  Department  of  Agri- 
culture issued  under  authority  conferred  on  the  Secretary 
of  Agriculture  by  the  act  of  Congress  aforesaid  and  effective 
May  1,  1908,  which  regulations  provide,  inter  alia,  as 
follows : 

"Regulation  18.    Trade  Labels. 

"Section  3.  No  trade  label  bearing  the  words  *U.  S. 
Inspected  and  Passed,'  or  any  abbreviation  or  simulation 
thereof,  shall  be  used  on  meat  or  meat  food  products  which 
have  not  been  inspected  and  passed  under  these  regulations, 
and  no  trade  label  bearing  the  inspection  legend,  or  any 
abbreviation  or  simulation  thereof,  shall  be  placed  upon  meat 
or  meat  food  products  except  under  the  supervision  of  the 
inspector." 

And  the  grand  inquest  aforesaid,  upon  their  oaths  and 
affirmations  aforesaid,  do  further  present,  that  heretofore, 
to-wit,  on  the  twelfth  day  of  September,  A.  D.  1913,  the 
said  Armour  &  Company,  late  of  the  said  district,  at  the 
city  of  Pittsburgh,  county  of  Allegheny,  and  within  the 
jurisdiction  of  this  court,  did,  in  violation  of  the  said  section 
of  the  regulation  of  the  United  States  Department  of  Agri- 
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culture  hereinbefore  cited,  unlawfully  and  feloniously  place 
its  trade  label  bearing  the  words,  *'U.  S.  Inspected  and 
Passed,"  upon  certain  meat  and  meat  food  products  which 
had  not  theretofore  been  then  and  there  inspected  and 
examined  and  marked  "Inspected  and  Passed"  by  inspectors 
appointed  for  that  purpose  by  the  Secretary  of  Agriculture 
of  the  United  States  in  accordance  with  the  provisions  of 
the  said  act  of  Congress  and  the  regulation  of  the  depart- 
ment of  agriculture  hereinbefore  referred  to;  that  is  to  say, 
the  said  Armour  &  Company,  a  corporation  as  aforesaid, 
at  its  place  of  business  as  aforesaid,  did  then  and  there 
unlawfully  and  feloniously  place  upon  certain  meat  and  meat 
food  products,  to-wit,  upon  twenty  Armour's  Star  Boiled 
Hams,  same  being  of  the  primal  parts  of  an  animal  known 
as  the  hog,  and  intended  for  human  food,  a  certain  trade 
label  bearing  the  words,  "U.  S.  Inspected  and  Passed," 
with  the  additional  words,  "Under  the  Act  of  Congress  of 
June  30,  1906,  2A,"  said  trade  label  being  pasted  and 
secured  upon  the  canvas  wrappers  of  each  of  the  said  twenty 
hams,  a  copy  of  which  trade  label  and  United  States  meat 
inspection  legend  is  as  follows: 

"Armour's 

'Star' 
Boiled  Ham 
Armour  and  Company 
U.  S. 
Inspected 
and  passed 
under  the  Act 
of  Congress 
of  June  30,  1906, 
Establishment 
2A." 
the   said  establishment  of   Armour   &   Company  being   un- 
official,  that   is  to   say,    is   not   an   establishment   where   in- 
spection is  maintained  under  the  direction  of  the  department 
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of  agriculture,  and  the  said  meat  and  meat  food  products 
had  not  theretofore  been  tlien  and  there  inspected,  examined 
and  found  to  be  sound,  healthful,  wholesome  and  fit  for 
human  food,  and  marked  ''Inspected  and  Passed"  by  an 
inspector  or  inspectors  appointed  for  that  purpose  under  the 
provisions  of  the  said  act  of  Congress,  contrary  to  the  form 
of  the  act  of  Congress  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  United  States. 

E.   LowRV  Humes, 

United  States  Attorney. 

(1)  Taken  from  U.  S.  v.  Armour  &  Co.,  222  Fed.  233,  138  C.  C.  A. 
63:  see  Agricultural  Appropriation  Act  of  June  30,  1906,  34  Stat.  L. 
674,  and  Meat  Inspection  Act  of  March  4,  1907,  34  Stat.  L.  1260,  1263; 
U.  S.  V.  Lewis,  235  U.  S.  282,  59  L.  Ed.  229. 


No.  1264. 

Indictment  for  Violation  of  Chinese  Exclusion  Act  and  Immi- 
gration Act  of  1907. 

United  States  of  America, 

The   District   Court  of   the  United   States   for  the   Eastern 

District  of  Michigan,  Southern  Division. 

Of  the  March  Term,  A.  D.  1916. 

Eastern  District  of  Michigan, 
Southern  Division — ss. 

The  jgrand  jurors  of  the  United  States  of  America  im- 
paneled and  sworn  to  inquire  in  and  for  the  body  of  the 
southern  division  of  the  eastern  district  of  Michigan,  upon 
their  oaths  present: 

First  Count.  That  heretofore,  to-wit,  on  the  twenty-third 
day  of  June,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifteen,  at  the  city  of  Detroit,  in  the  southern 
division  of  the  eastern  district  of  Michigan,  and  within  the 
jurisdiction  of  this  honorable  court,  one  Lome  Stoneberg 
and  one  Edward  Hack,  both  late  of  the  city  of  Windsor, 
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in  the  province  of  Ontario  and  Dominion  of  Canada,  did 
then  and  there  knowingly,  willfully,  unlawfully  and  felo- 
niously bring  into  the  land  in  the  United  States  from  a 
foreign  country,  td-wit.  from  the  province  of  Ontario,  in  the 
Dominion  of  Canada,  by  means  of  a  certain  freight  car 
being  then  and  there  part  of  a  certain  freight  train,  con- 
taining shipments  of  merchandise  coming  through  Canada 
aforesaid,  and  consigned  under  bond  to  points  in  the  United 
States  to  the  grand  jurors  unknown,  over  a  certain  rail- 
road, to-wit.  The  Michigan  Central  Railroad,  and  said 
train  including  said  car  then  and  there  passing  through  the 
tunnel  of  said  railroad  over  the  Detroit  River  into  the 
United  States  at  Detroit  aforesaid  of  one  Mah  Chong,  alias 
Mah  Gwon  Wy,  who  was  then  and  there  an  alien  who  had 
not  been  then  and  there  admitted  in  the  United  States  by 
an  immigrant  inspector,  and  who  was  not  then  and  there 
lawfully  entitled  to  enter  the  United  States,  said  Mah  Chonnf 
alias  ]Mah  Gwon  Wy,  being  then  and  there  a  Chinese  person 
and  person  of  Chinese  descent,  to-wit,  a  Chinese  laborer, 
and  being  then  and  there  of  the  class  of  aliens  excluded 
from  the  United  States  under  the  provisions  of  the  Chinese 
Exclusion  Act(l)  and  of  the  Immigration  Act  of  February 
20,  1907,(1)  as  amended,  said  bringing  into  and  landing  in 
the  United  States  of  the  said  Chinese  person  being  then 
and  there  sought  to  be  accomplished  in  a  surreptitious  and 
clandestine  manner  by  the  secreting  of  the  said  Chinese 
person  in  a  certain  freight  car  attached  to  a  certain  train 
as  aforesaid,  at  a  certain  point  in  Canada  to  the  grand 
jurors  unknown,  and  for  the  purpose  of  then  and  there 
avoiding  detection  and  arrest  by  the  United  States  immi- 
gration officers  and  other  officers,  and  for  and  in  considera- 
tion of  the  payment  made  and  to  be  made  by  persons  to  the 
grand  jurors  unknown,  of  a  certsfin  large  sum  of  money, 
contrary  to  the  form,  force  and  effect  of  the  act  of  Congress 
in  such  case  made  and  provided,  and  a^^ainst  the  peace  and 
dignity  of  the  United  States  of  America. 
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Second  Count.  And  the  grand  jurors  aforesaid,  upon 
their  like  oaths  do  further  present :  That  heretofore,  to-wit, 
on  the  twenty-third  day  of  June,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen,  at  the  city  of  Detroit, 
in  the  southern  division  of  the  eastern  district  of  Michigan, 
and  within  the  jurisdiction  of  this  honorable  court,  one 
Lome  Stoneberg  and  one  Edward  Hack,  both  late  of  the 
city  of  Windsor,  in  the  province  of  Ontario  and  Dominion 
of  Canada,  did  then  and  there  knowingly,  willfully,  un- 
lawfully and  feloniously  attempt  to  bring  into  and  land  in 
the  United  States  by  themselves  and  each  of  them,  and 
through  the  aid  and  assistance  of  other  persons  to  the  grand 
jurors  unknown  from  a  foreign  country,  to-wit,  from  the 
province  of  Ontario,  Dominion  of  Canada,  by  means  of 
a  certain  freight  car  attached  to  a  certain  freight  train 
passing  through  Canada  in  bond  over  a  certain  railroad, 
to-wit,  The  Michigan  Central  Railroad,  and  through  the 
tunnel  under  the  Detroit  River  connecting  the  United  States 
and  Canada  of  one  Mah  Chong  alias  Mah  Gwon  \Vy,  who 
was  then  and  there  an  alien  who  had  not  been  then  and 
there  admitted  in  the  United  States  and  w^ho  was  not  then 
and  there  lawfully  entitled  to  enter  the  United  States,  said 
Mah  Chong  alias  Mah  Gwon  Wy,  being  then  and  there  a 
Chinese  person  and  person  of  Chinese  descent,  to-wit,  a 
Chinese  laborer,  and  being  then  and  there  excluded  in  the 
class  of  aliens  excluded  from  the  United  States  under  the 
provisions  of  the  Chinese  Exclusion  Act  and  of  the  Immigra- 
tion Act  of  February  20,  1907,  as  amended,  said  attempt 
to  bring  into  and  land  in  the  United  States  of  the  said 
Chinese  person  being  then  and  there  sought  to  be  accom- 
plished in  a  surreptitious  and  clandestine  manner  by  his 
having  been  secreted  in  a  freight  car  containing  certain 
shipments  over  the  aforesaid  railroad  to  certain  points  in 
the  United  States  to  the  grand  jurors  unknown,  and  while 
said  train  was  passing  through  Canada  under  customs  bond, 
and   for  the  purpose  of  then  and  there  avoiding  detection 
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and  arrest  by  the  United  States  immigration  officers  and 
other  officers,  and  for  and  in  consideration  of  the  payment 
made  and  to  be  made  by  persons  to  the  grand  jurors  un- 
known, of  a  large  sum  of  money  to  the  said  Lome  Stone- 
berg  and  Edward  Hack,  contrary  to  the  form,  force  and 
effect  of  the  act  of  Congress  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United 
States  of  America. 

Clyde  I.  Webster, 
United  States  Attorney  for  the  Eastern 
District  of  Michigan. 

J,  Edward  Bland, 
Assistant    United    States    Attorney    for 
the  Eastern  District  of  Michigan. 
[Endorsed.] 
A  true  bill. 

Charles  A.  Parkhurst,  Foreman. 

(1)  Taken  from  the  record  in  Stoneberg  v.  Morgan,  246  Fed.  98^ 
158  C.  C.  A.  324,  a  proceeding  in  habeas  corpus;  under  the  above 
indictment  the  prisoner  was  convicted  and  sentenced  to  the  peniten- 
tiary for  two  years,  under  the  provisions  of  sec.  8  of  the  Immi- 
gration Act  of  1907.  Both  counts  charge  violation  of  the  Chinese 
Exclusion  Act  of  1882  and  1884,  22  Stat.  L.  61,  23  Stat.  L.  117,  sec.  11. 
and  of  the  8th  section  of  the  Immigration  Act  of  1907,  34  Stat.  L.  900. 
The  latter  provided  for  a  sentence  of  two  years  and  the  former  of 
one  year.  In  the  habeas  corpus  proceeding  the  court  held  that  the 
former  act  was  specific,  referring  only  to  Chinese,  whereas  the  latter 
was  general,  and  expressly  did  not  repeal  th,e  former,  hence  the  con- 
viction and  sentence  should  have  been  under  the  Act  of  1882;  and 
inasmuch  as  the  maximum  imprisonment  there  provided  had  been 
served  the  petitioners  were  entitled  to  their  liberty. 

Hence,  an  indictment  for  the  offense  here  set  out  should  be  laid 
under  section  11  of  the  Chinese  Exclusion  Act,  and  not  under  the 
Immigration  Act  of  1907. 
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PROCEEDINGS  AFTER  INDICTMENT. 

No.  1265. 

Capias  ad  Respondendum. 
The  United  States  of  America, 

ft 

District  of ,  ss. 


The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the  District  of  ,  Greeting: 

We  command  you  to  take  L.  H.,  if  he  may  be  found  in 
your  bailiwick,  and  him  safely  keep,  so  that  you  have  his 
body  before  the  judges  of  the  District  Court  of  the  United 

States  for  the district  of ,  at  the  city  of  ,  in 

said  district,  forthwith  to  answer  unto  the  United  States  of 

America  on  an  indictment  for  violation  of  Section  of 

the  Revised  Statutes  of  the  United  States,  presented  to  said 

court  against  him,  the  said  L,  H.,  on  the day  of , 

1894,  by  the  grand  jury  of  the  United  States  within  and 
for  the district  of . 

Hereof  fail  not  under  the  penalty  of  the  law,  and  have 
then  and  there  this  writ. 

[Add  teste  according  to  the  court  issuing  the  writ.] 


No.  1266. 

:e  for  Appearance  before  the  Court 

The  United  States  of  America, 
District  of ,  ss. 

Be  it  remembered,  that  on  this  day  of  ,  1894, 

before  me,  B.  R.,  clerk  of  the  District  Court  of  the  United 
States  within  and  for  the  district  aforesaid,  duly  appointed 
as  such  by  the  said  court,  personally  came  L.  H.,  as 
principal,  and  E.  L.  and  J.  P.,  as  sureties,  and  jointly  and 
severally  acknowledged  themselves  to  owe  the  United  States 
of  America  the  sum  of  dollars,  to  be  levied  on  their 


PROCEEDINGS    AFTER   INDICTMENT.  2007 

goods  and  chattels,  lands  and  tenements,  if  default  be  made 
in  the  condition  following,  to-wit: 

The  condition  of  this  recognizance  is  such  that  if  the  said 
L.  H.  shall  personally  appear  before  the  district  court  of  the 

United  States  in  and  for  the  district  of  ,  at  the 

city  of ,  state  of ,  from  day  to  day,  and  then  and 

there  to  answer  unto  an  indictment  pending  therein  for  vio- 
lation of  section of  the  revised  statutes  of  the  United 

States,  and  then  and  there  abide  the  further  order  of  said 
court,  and  not  depart  without  leave  thereof,  then  this  recog- 
nizance to  be  void;  otherwise  to  remain  in  full  force  and 
virtue.  L.  H.     [SeaL] 

E.  L.     [Seal.] 
J.  P.      [Seal.] 

Taken  and  acknowledged  before  me  the  day  and  year  as 
above  written.  B.  R,, 

[Seal.]  Clerk  of  the  District  Court  of  the  United 

States  for  the District  of . 

[Justification  of  sureties.] 


No.  1267. 

Temporary  Mittimus. 

The  United  States  of  America, 
District  of  ,  ss. 

The  United   States  \  No.  . 

V.  >  Indictment  for  [crime  charged], 

L.  H.  ) 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the District  of ,  Greeting : 

The  defendant,  L.  H.,  having  been  arrested  on  a  capias  ad 
respondendum  issued  upon  the  praecipe  of  the  district  attor- 
ney for  said  district,  and  having  been  arraigned  at  the  bar 
of  the  district  court  of  the  United  States,  within  and  for  the 
district  aforesaid,  and  said  indictment  read  to  him,  for  plea 


r 
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says  that  he  is  not  guilty  as  therein  and  thereby  charged; 
and  being  required  to  enter  into  a  recognizance  in  the  sum 

of  dollars  for  his  appearance  before  said  court,  from 

day  to  day,  with  good  and  sufficient  security,  and  not  com- 
plying with   the  order  of  the  court,   is   remanded  into  the 

custody  of  the  marshal,  to  be  committed  to  the  jail  of 

county,  in  tlie  state  of ,  until  the  further  order  of  the 

court  aforesaid. 

[Add  teste  according  to  the  court  issuing  the  writ] 


No.  1268. 

Order  of  Removal  to  Jail  to  Await  Trial. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the District  of ,  or  to  any  of  his  Depu- 
ties, and  to  the  Jailers  of County  and Coun- 
ty, Greeting: 
The  marshal  of  this  district  is  hereby  commanded  to  take 

into  his  custody  E,  M.,  now  confined  in  the county  jail, 

and  transport  him  to ,  and  there  commit  him  to  the  cus- 
tody of  the  keeper  of  the  jail  of county, ,  to  await 

the  further  order  of  the  court. 

Service  of  a  copy  of  this  order  of  removal  on  the  jailer  of 

county  shall  be  his  sufficient  authority  for  delivering 

the  said  E.  M.  to  the  marshal  of  this  district,  or  to  any  of 

his  deputies,  and  a  service  of  a  copy  upon  the  jailer  of 

county  shall  be  his  sufficient  authority  to   receive  the   said 
E.  M.  into  his  custody  and  him  safely  keep  until  he  be  dis- 
charged  by  due  course  of  law, 
[Seal.] 
Witness  the  Hon.  G,  R.,  judge  of  the  district  court  of  the 

United  States  of  America,  and  the  seal  of  said  court  at , 

this day  of ,  in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  and  of  our  independence  the  

year.  R-  R-t 

Clerk  of  said  District  Court. 

Per  E.  S.,  Deputy  Clerk. 
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Vo.  1269. 

Motion  to  Quash  Iiidictxneiit(l) 

The  United  States  of  America, 
District  of  ,  ss. 

The  United  States    \  t    ,.  - 

I  Indictment  for  making  a 

^    '  C        Fraudulent   Claim. 

Now  comes  the  defendant,  L.  H.,  by  his  counsel,  and 
moves  the  court  to  quash  the  first  count  in  the  indictment 
herein  for  the  following  reasons : 

FirsU  Said  count  does  not  definitely  state  whether  the 
offense  sought  and  intended  to  be  charged  is  one  for  "mak- 
ing" a  false  claim  upon  and  against  the  government,  know- 
ing the  same  to  be  false,  or  whether  it  is  for  "causing"  a 
false  claim  to  be  made  upon  and  against  the  government,  or 
whether  it  is  for  "presenting"  a  false  claim  upon  or  against 
the  government,  or  for  "causing"  to  be  presented  a  false 
"claim"  upon  or  against  the  government. 

Second.  The  said  count  does  not  aver  that  the  defendant 
at  any  time  presented  to  or  asked  for  the  payment,  approval 
or  allowance  of  said  false  claim  to  or  by  the  government,  or 
that  said  false  claim  was  at  any  time  presented  to  or  asked 
of  any  department  or  officer  of  the  government  by  the  de- 
fendant for  payment,  allowance  or  approval. 

Third.  Said  count  of  said  indictment  is  indefinite,  uncer- 
tain and  insufficient  in  law  in  that  it  does  not  state  or  specify 
to  what  "vicious  habit"  of  the  defendant  the  alleged  dis- 
ability of  the  defendant  was  due. 

Said  count  of  said  indictment  is  too  indefinite  and  uncer- 
tain for  the  foregoing  reasons  and  in  the  foregoing  respects 
to  apprise  the  defendant  of  the  nature  of  the  charge  against 
him. 

The  defendant,  by  his  counsel,  also  moves  the  court  to 
uuash  the  second  count  of  said  indictment  for  the   follow- 


ing reasons: 
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First.  Said  count  is  indefinite,  uncertain  and  insufficient 
in  law  in  that  it  does  not  state  whether  the  alleged  "false 
deposition"  was  presented  by  defendant  or  caused  to  be  pre- 
sented by  defendant,  nor  does  it  state  whether  it  was  for  the 
purpose  of  obtaining,  or  for  the  purpose  of  aiding  to  obtain, 
the  approval  of  a  false  and  fraudulent  claim  against  the  gov- 
ernment. 

Second,  Said  count  is  also  indefinite,  uncertain  and  insuf- 
ficient in  law  in  that  it  does  not  state  to  what  "vicious  habit** 
of  the  defendant  the  wound  in  the  left  arm  is  due. 

Third.  Said  second  count  of  said  indictment  is  too  insuf- 
ficient and  uncertain  to  sufficiently  apprise  the  defendant  of 
the  alleged  false  and  fictitious  statement,  in  that  the  alleged 
false  and  fictitious  statement,  to-wit:  "The  said  L.  H.  did 
not  receive  said  wound  in  the  arm  in  the  said  election  riot," 
and  the  statement,  "The  said  wound  was  due  to  his,  L.  H/s, 
own  vicious  habits,"  are  not  deposed  to  by  the  defendant  in 
the  alleged  false  deposition  set  forth  in  said  count. 

Y.  &  Y., 
Attorneys  for  Defendant. 

(1)  Taken  from  the  record  in  U.  S.  v.  William  Carter,  District 
Court  of  the  United  States,  Southern  District  of  Ohio.  ''Objections 
to  an  indictment  may  be  raised — ^by  a  motion  to  quash  the  same; 
by  a  plea  in  abatement;  or  by  a  demurrer.  Objections  which  are 
purely  technical  and  not  based  upon  a  constitutional  right,  must  be 
raised  at  the  first  possible  moment.  (Breese  v.  U.  S.,  226  U.  S.  1,  57 
L.  Ed.  1.) 

'The  objection,  that  the  indictment  does  not  charge  an  offense 
under  the  laws  of  the  United  States,  may  be  raised  at  any  time." 
Foster's  Fed.  Prac,  5th  ed.,  sec.  513. 

The  motion  to  quash  is  regarded  as  of  the  same  effect  as  a 
demurrer.  U.  S.  v.  Doremus,  2A9  U.  S.  86  (see  the  transcript  of  the 
record  in  D.  C). 


No.  1270. 

Motion  of  Defendant  to  Quash  Indictment 

[Caption.] 

Now  comes  defendant  in  the  above  entitled  and  numbered 
cause  and  moves  this  honorable  court  that  the  indictment  re- 
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turned  in  said  cause  be  quashed  and  held  for  naught  for  the 
following  reasons,  to-wit: 

First,  Said  indictment  does  not  sufficietnly  present  a  vio- 
lation of  any  of  the  penal  laws  of  the  United  States  of 
America  so  as  to  apprise  this  defendant  of  what  offense  she 
stands  charged  with  having  committed- 

Second.  Defendant  specially  excepts  to  said  indictment 
because  same  fails  to  allege  that  this  defendant  restrained  or 
deprived  or  in  any  way  interfered  with  the  free  and  unre- 
stricted movements  or  the  personal  liberty  of  the  said  Sofia 
Vivar,  the  said  Rosenda  Nava  and  the  said  Angelina  Flores. 

Third,  Defendant  further  excepts  to  said  indictment  be- 
cause same  fails  to  allege  the  nature  of  the  threats  used  or 
the  threats  themselves  by  which  it  is  alleged  that  this  defend- 
ant held  said  parties  to  perform  labor  to  work  out  debts. 

Fourth.  This  defendant  further  specially  excepts  to  said 
indictment  because  said  indictment  fails  to  allege  in  what 
respect  the  said  Sofia  Vivar,  the  said  Rosenda  Nava  and  the 
said  Angelina  Flores  feared  this  defendant,  and  in  what  re- 
spect said  fear  compelled  said  parties  to  perform  labor  for 
this  defendant  to  work  out  debts. 

'Fifth.  Defendant  further  specially  excepts  to  said  indict- 
ment because  said  indictment  fails  to  allege  the  nature  of  the 
debt,  how  same  was  contracted,  or  the  amount  of  said  debt, 
which  it  is  alleged  that  this  defendant  held  said  Sofia  Vivar, 
the  said  Rosenda  Nava  and  the  said  Angelina  Flores  to  labor 
in  payment. 

Wherefore  this  defendant  respectfully  prays  that  this  in- 
dictment be  quashed  and  held  for  naught. 

Carlos  Bee, 
C.  C.  Todd, 
Attorneys  for  Defendant. 
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No.  1271. 

Order  Sustaining  Demurrer  and  Dismissing  Indictment 

[Caption.] 

On  this  the  2nd  day  of  January,  A.  D.  1917,  came  on  for 
final  hearing  and  determination  the  defendant's  demurrer  or 
motion  to  quash  the  indictment  in  this  cause,  for  the  reasons 
and  upon  the  grounds  specifically  set  out  in  said  demurrer  or 
motion;  and  the  same  having  been  heard,  together  with  the 
argument  of  counsel  thereon,  and  the  court,  having  duly  con- 
sidered same,  is  of  opinion  that  said  demurrer  or  motion  to 
quash  should  be  sustained,  and  it  is  accordingly — 

Ordered  by  the  court  that  defendant's  demurrer  or  motion 
to  quash  the  indictment  in  this  cause  be,  and  the  same  is 
hereby,  sustained  and  the  indictment  dismissed;  to  which 
ruling  and  order  of  the  court  the  United  States,  by  their 
district  attorney,  then  and  there  in  open  court  excepted. 


Ho.  1272. 

Entry  of  Plea  of  Not  Guilty  and  Fixing  Amount  of  Bail-CTi 

This  day  came  the  district  attorney  on  behalf  of  the  United 
States,  and  said  defendants  being  present  in  court,  pursuant 
to  the  tenor  of  their  recognizances  heretofore  taken  herein 
and  having  been  arraigned  at  the  bar  of  this  court  and  said 
indictment  read  to  them  for  plea,  says  tliey  were  not  guilty 
in  manner  and  form  as  charged  therein,  and  for  their  trial 
put  themselves  upon  the  country,  and  the  district  attorney 
doth  alike,  and  on  motion  of  the  district  attorney  it  is  or- 
dered that  said  F.  H.  enter  into  a  recognizance  in  the  sum 

of ,  and  A.  H.  and  C.  S.  into  recognizances  in  the  sum 

of  $ each,  for  their  appearance  before  this  court  from 

day  to  (lay  as  they  may  be  required. 

(1)  Foster's  Fed  Prac,  5th  ed.,  sec.  514. 
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No.  1273. 

CalUng  Bondsmen  to  Forfeit  Bond. 

When  the  principal  fails  to  come  into  court  upon  the  time 
named  in  his  recognizance,  the  marshal  or  bailiff  should  call 
the  name  of  the  principal  three  times  as  follows : 

John  Doe!  John  Doe!  John  Doe!  come  into  court  and  for- 
feit your  bond. 

And  each  bondsman  should  be  separately  called  by  name 
three  times  in  the  following  words: 

Richard  Roe!  Richard  Roe!  Richard  Roe!  come  into  court 
and  produce  the  body  of  John  Doe  as  you  have  promised  to 
do  or  forfeit  your  bond. 


Ho.  1274. 

Scire  Facias  on  Recognizance. 

The  President  of  the  United  States  to  the  Marshal  of  the 
District  of . 

Whereas,  heretofore,  to-wit,  on  day  of  ,  19 — , 

appeared  E.  M.,  in  his  own  proper  person,  before  our  dis- 
trict court  of  the  United  States  for  said  district  [or  before 
J.  A.,  a  United  States  commissioner  for  said  district]  and 
acknowledged  himself  indebted  to  the  United  States  in  the 
sum  of  dollars,  and  E.  S.  acknowledged  himself  in- 
debted to  the  United  States  in  the  sum  of  ($ ) 

dollars,  to  be  levied  of  their  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  the  United  States,  yet  to  be  void  if 
the  said  E.  M.  should  make  his  personal  appearance  before 

said  court,  at  the  court-house  in ,  on  the  first  Monday  of 

next  thereafter,  to  answer  a  charge  of  the  United  States 

exhibited  against  E.  M.,  and  not  depart  the  court  without 
leave. 

And  whereas,  afterwards,  to-wit,  on  the day  of , 

190 — ,  at  the  said term,  190 — ,  of  said  court,  the  said 
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E.  M.  being  called  to  come  into  court  and  answer  said  charge, 
came  not,  but  made  default;  and  the  said  E.  S.  being  also 
called  to  come  into  court  and  bring  with  him  the  body  of  the 
said  E.  M.  to  answer  said  charge,  came  not,  but  likewise 
made  default.  Whereupon,  on  motion  of  the  district  attor- 
ney, it  was  considered  by  the  court  that  for  the  default  afore- 
said the  said  E.  M.  forfeit  and  pay  to  the  United  States  the 

sum  of ($ )  dollars,  and  that  the  said  E.  S.  forfeit 

and  pay  to  the  United   States  the  sum  of  ($ ) 

dollars,  according  to  the  tenor  and  effect  of  their  said  recog- 
nizance, unless  they  appear  at  the  next  term  of  said  court 
and  show  sufficient  cause  to  the  contrary. 

You  are,  therefore,  hereby  commanded  that  you  make 
known  the  contents  of  this  writ  to  the  said  E,  M.  and  E.  S. 
and  summon  them  to  appear  before  said  district  court  of  the 

United  States,  at  a  court  to  be  held  for  the district  of 

,  at  the  court-house  in ,  on  the  first  Monday  of 

next,  to  show  cause,  if  any  they  can,  why  the  judgment  nisi 
aforesaid  should  be  made  absolute.    Herein  fail  not. 

Witness  the  Honorable  Melville  W,  Fuller,  chief  justice 

of  the  supreme  court  of  the  United  States  at  ,  in  said 

district,  the day  of ,.  190—.  B.  R., 

[Seed.]  Clerk  of  the  District  Court  of  the  United 

States  for  the District  of . 


No.  1275. 

Order  Nolle  Indictment. 

This  day  came  the  attorney  for  the  United  States  and  in- 
formed the  court  that  he  did  not  wish  further  to  prosecute 
said  indictment,  it  was  thereupon  ordered  that  as  to  said  in- 
dictment said  defendant  go  hence  without  delay. 
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No.  1276. 

Plea  of  Misnomer. 
[Caption.] 

And  John  Jones,  who  is  indicted  by  the  name  of  George 
Jones,  in  his  own  proper  person  now  comes  into  court,  and 
having  heard  the  said  indictment  read,  says  that  he  was  bap- 
tized by  the  name  of  John,  to-wit,  at ,  in  the  county  of 

,  in  the  state  of  ,  and  by  the  Christian  name  of 

John ;  and  has  also,  since  his  baptism,  been  called  and  known 
by  the  name  of  John,  without  this,  that  he,  the  said  John 
Jones,  now  is  or  at  any  time  hitherto  has  been  called  or 
known  by  the  Christian  name  of  George,  as  by  the  said  in- 
dictment is  alleged,  and  this  the  said  John  Jones  is  ready  to 
verify;  wherefore  he  prays  judgment  of  the  said  indictment, 
and  that  the  same  may  be  quashed,  etc.  R.  Y., 

Attorney  for  Defendant. 


Ho.  1277. 

Verification  of  Above  Plea« 


State  of 


County  of  ,  ss. 

John  Jones,  the  defendant  in  this  prosecution,  makes  oath 
and  says  that  the  foregoing  plea  is  true  in  substance  and 
matter  of  fact,  and  that  the  defendant  was  baptized  by  the 
name  of  John,  and  has  never  been  known  or  called  by  any 
other  Christian  name.  John  Jones. 

Subscribed  and  sworn  to  before  me  this day  of , 

1894.                                                                        J.  N., 
[Seal.}  Notary  Public  in  and  for . 
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Ho.  1278. 

Replication  to  a  Plea  of  Misnomer. 
[Caption,] 

And  hereupon  J.  H.,  the  attorney  for  the  United  States, 
who  prosecutes  in  behalf  of  the  said  United  States,  says  that 
the  said  indictment,  by  reason  of  anything  by  the  said  John 
Jones  in  his  said  plea  alleged,  ought  not  to  be  quashed,  be- 
cause the  said  John  Jones,  long  before,  and  at  the  time  of  the 
preferring  of  said  indictment  was,  and  still  is,  known  as  well 
by  the  name  of  George  Jones  as  by  the  name  of  John  Jones, 

to-wit,  at ,  in  the  county  of ,  in  the  state  of , 

and  this  the  said  J.  H.  prays  may  be  inquired  of  by  the 
country,  etc.  J.  H., 

United  States  Attorney. 

Ho.  1279. 

Special  Plea. 
[CaptiofLl 

And  now  comes  the  said  L.  H.  in  his  own  proper  person 
into  court,  and  having  heard  the  said  indictment  read,  says 
that  the  United  States  ought  not  further  to  prosecute  this 
indictment  against  him,  the  said  L.  H.,  because  he  says  [here 
set  forth  the  grounds  of  the  plea] ;  and  this  the  said  L.  H. 
is  ready  to  verify;  wherefore  he  prays  judgment,  and  that 
he  may  be  dismissed  and  discharged  by  this  court  from  the 
said  premises  in  the  said  indictment  above  specified. 

R.  Y., 
Attorney  for  Defendant 

Ho.  1280. 

Replication  to  Special  Plea. 
[Caption.  ] 

And  now  comes  J.  H.,  attorney  for  the  United  States,  in 
and  for  the district  of \  who  prosecutes  for  the  said 
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United  States  in  this  behalf,  and  says  that  the  United  States 
ought  not  to  be  precluded  from  prosecuting  the  said  indict- 
ment against  the  said  L.  H.  by  reason  of  anything  pleaded  in 
bar  as  alleged  in  this  plea  of  the  said  defendant,  L.  H.,  for 
the  reason  that  [here  set  forth  the  grounds  for  the  replicor 
tion] ;  and  this  the  said  J.  H.  prays  may  be  inquired  of  by 
the  country. 

Wherefore  he  prays  judgment,  and  that  the  said  L.  H. 
may  be  convicted  of  the  premises  in  the  said  indictment  above 
specified.  J.  H., 

States  Attorney. 


No.  1281. 

Plea  of  Former  Jeopardy.    (Conviction.)  (1) 

[CaptionJ] 

And  the  said  L.  H.,  in  his  own  proper  person,  now  comes 
into  court,  and  having  heard  the  said  indictment  read,  and 
protesting  that  he  is  not  guilty  of  the  premises  charged  in  the 
said  indictment,  says  that  the  said  United  States  ought  not 
further  to  prosecute  the  said  indictment  against  the  said  L. 
H.  in  respect  of  the  offense  in  the  said  indictment  mentioned, 
because  he  says  that  heretofore,  to-wit,  at  the  supreme  judi- 
cial court,  begun  and  held  at ,  etc.,  [set  forth  the  former 

judgment  and  conviction  verbatim,  and  then  proceed  as  fol- 
lows:] as  by  the  record  thereof,  in  the  said  court  remaining, 
more  fully  appears;  which  said  judgment  and  conviction  still 
remain  in  full  force  and  effect,  and  not  in  the  least  reversed 
or  made  void.  And  the  said  L.  H.  further  says  that  the  said 
L.  H.  and  the  L.  H.  so  indicted  and  convicted  are  one  and 
the  same  person,  and  not  other  and  different  persons.  And 
the  said  L.  H.  further  says  that  the  [crime  charged]  of  which 
the  said  L.  H.  was  so  indicted  and  convicted  as  aforesaid, 
and  the  [crime  charged]  for  which  he  is  now  indicted,  are 
one  and  the  same  [crime  charged],  and  not  other  and  differ- 
ent [crimes  charged].  And  this  the  said  L.  H.  is  ready  to 
verify;   wherefore   he   prays  judgment    if  the   said   United 
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States  ought  further  to  prosecute  the  said  indictment  against 
the  said  L.  H.  in  respect  of  the  said  offense  in  the  said  in- 
dictment mentioned,  and  that-  the  said  L.  H.  may  be  dis- 
missed and  discharged  from  the  same.  R.  Y., 

Attorney  for  Defendant 

(1)  Foster's  Fed.  Prac.»  5th  ed.,  sec.  520. 


No.  1282. 

Plea  of  Former  Jeopardy.    (Acquittal) 

[Caption.] 

And  the  said  L.  H.,  in  his  own  proper  person,  now  comes 
into  court,  and  having  heard  the  said  indictment  read,  and 
protesting  that  he  is  not  guilty  of  the  premises  charged  in 
the  said  indictment,  says  that  the  United  States  ought  not 
further  to  prosecute  the  said  indictment  against  the  said  L. 
H.,  because  he  says  that  heretofore,  to-wit,  at  the  district 

court  of  the  United  States  for  the district  of ,  at 

the  term  of  the  said  court,  it  was  presented  that  the 

said  L.  H.  then  and  there  [here  set  forth  the  indictment,  re 
citing  it  in  the  past  tense;  recite  also  the  remainder  of  the 
record  to  the  end  of  the  judgment  in  the  past  tense  in  like 
manner,  then  proceed] ;  as  by  the  record  thereof  more  fully 
and  at  large  appears,  which  judgment  still  remains  in  full 
force  and  effect  and  is  not  in  the  least  reversed  or  made  void, 
and  the  said  L.  H.  in  fact  says  that  he,  the  said  L.  H.,  and 
the  said  L.  H.  so  indicted  and  acquitted  as  last  aforesaid,  are 
one  and  the  same  person  and  not  other  and  different  persons, 
and  that  the  [crime  charged]  of  which  the  said  L.  H.  was  so 
indicted  and  acquitted  as  aforesaid,  and  the  [crime  charged] 
of  which  he  is  now  indicted,  are  one  and  the  same  [crime 
charged]  and  not  other  and  different  [crimes  charged],  and 
this  the  said  L.  H.  is  ready  to  verify:  wherefore  he  prays 
judgment,  and  that  by  the  court  he  may  be  dismissed  and 
discharged  from  the  said  premises  in  the  present  indictment 
specified.  R.  Y., 

Attorney  for  Defendant 
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No.  1283. 

Motion  to  Quash  Indictment  for  Once  in  Jeopardy.  (1) 
[Caption.] 

Come  now  the  defendants  in  the  above  entitled  action  by 
and  through  their  attorneys,  A.  B.  and  C.  D.,  and  move  the 
court  to  quash  the  indictment  herein  on  the  following  ground: 

That  said  defendants  and  each  of  them  have  been  once  in 
jeopardy  for  each  of  the  said  offenses  charged  in  said  indict- 
ment in  thib: 

That  on  <he  8th  day  of  January,  1916,  said  defendants 
were  tried  in  the  U.  S.  commissioner's  court  for  Cape  Nome 
precinct,  second  division  of  the  territory  of  Alaska,  for  the 
identical  offenses  charged  in  said  indictment,  by  James  Fraw- 
ley,  U.  S.  commissioner  and  ex-officio  justice  of  the  peace,  on 
an  information  theretofore  filed  in  said  commissioner's  court, 
which  information  was  entitled  "United  States  of  America, 
Plaintiff,  v.  [here  insert  names].  Defendants." 

This  motion  is  based  upon  the  records,  proceedings  and 
files  of  said  U.  S.  commissioner's  court  in  said  action,  and  on 
the  affidavit  of  G.  B.,  hereunto  annexed  and  made  a  part 
hereof. 

Dated  at  Nome,  Alaska,  this  11th  day  of  April,  1916. 

A.  B.  and  C.  D., 
Attorneys  for  Defendants. 

(1)  Taken  from  Johnson  and  Laird  v.  U.  S.,  247  Fed.  92  (C.  C.  A., 
9  Cir.). 


No.  1284. 

Plea  of  Former  Jeopardy  by  Trial  before  U.   S.   Commis- 

8ioner.(l) 

[Caption.] 

Defendants,  and  each  of  them,  by  and  through  their  attor- 
neys, A.  B.  and  C.  D.,  each  for  himself  pleads  that  he  has 
already  been  tried  for  the  crime  charged  in  the  indictment 
herein,  in  the  United  States  commissioner's  court  for  Cape 
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Nome  precinct,  second  division  of  the  territory  of  Alaska,  by 
and  before  James  Frawley,  U.  S.  commissioner  and  ex-officio 
justice  of  the  peace,  on  the  8th  day  of  January,  1916. 

A.  B.  and  C  D., 
Attorneys  for  Defendants. 

(1)  Foster's  Fed.  Prac,  5th  ed.,  sec.  520. 


No.  1285. 

Notice  of  Request  for  Leave   to  Withdraw  Plea  of  Not 

Guilty  and  to  Demur. 
[Caption.] 

To  Charles  F.  Clyne,  United  States  Attorney. 

Please  take  notice  that  on  Tuesday,  November  16,  1915, 
at  10  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can  be 
heard,  I  shall  appear  before  his  honor,  Judge  Landis,  and 
ask  leave  to  withdraw  the  plea  of  not  guilty  of  the  defendant, 
William  E.  Wallace,  heretofore  entered  in  the  above  cause, 
and  to  demur  to  the  indictment  returned  in  said  cause,  and 
on  leave  being  granted  shall  file  a  demurrer,  a  copy  of  which 
is  hereto  attached.  Thomas  D.  Nash, 

Attorney  for  Defendant,  William  E.  Wallace. 
Received  a  copy  of  the  above  and  foregoing  notice  this 
15th  day  of  November,  A.  D.  1915. 

Charles  F.  Clyne, 
United  States  Attorney. 

No.  1286. 

Demurrer  to  an  Indictment  or  Information. 

[Caption.] 

And  now  comes  L.  H.,  in  his  own  proper  person,  into 
court,  and  having  heard  the  said  indictment  [or,  information] 
read,  says  that  the  said  indictment  [or,  information]  and  the 
matters  therein  contained  in  manner  and  form  as  the  same 
are  above  stated  and  set  forth  are  not  sufficient  in  law,  and 
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§ 

that  he,  the  said  L.  H.,  is  not  bound  by  the  law  of  the  land 
to  answer  the  same,  and  this  he  is  ready  to  verify;  wherefore, 
for  want  of  sufficient  indictment  [or,  information]  in  this  be- 
half, the  said  L.  H.  prays  judgment,  and  that  by  the  court  he 
may  be  dismissed  and  discharged  from  the  said  premises  in 
the  said  indictment  [or,  information]  specified.        R.  Y., 

Attorney  for  Defendant. 

(1)  Foster's  Fed.  Prac,  Sth  ed.,  sec.  516;  U.  S.  v.  Peuschcl,  116 
Fed.  642;  U.  S.  v.  Doc,  127  Fed.  982;  U.  S.  R.  S.,  sec.  1006. 


Ho,  1287. 

Joinder  to  Demurrer(l). 
[Caption.'\ 

And  J.  H.,  United  States  attorney  for  the district  of 

— ,  who  prosecutes  in  behalf  of  the  said  United  States, 


says  that  the  said  indictment  and  the  matters  therein  con- 
tained in  manner  and  form  as  the  same  are  above  stated  and 
set  forth  are  sufficient  in  law  to  compel  the  said  L.  H.  to 
answer  the  same,  and  the  said  J.  H.,  who  prosecutes,  as 
aforesaid,  is  ready  to  verify  and  prove  the  same  as  the  court 
here  shall  direct  and  award.  J.  H., 

United  States  Attorney. 

(1)  In  most  circuits  the  joinder  to  a  demurrer  is  made  orally. 


No.  1288. 

Plea  in  Abatement  Tendered  and  Excluded.  (1) 

[Caption^] 

And  the  said  Eugene  L.  Younge,  in  his  own  proper  per- 
son, comes  and  defends  himself  against  an  indictment  found 
against  him,  the  said  Eugene  L.  Younge,  on  the  9th  day  of 
October,  1913,  by  an  alleged  or  supposed  grand  jury  of  the 
United  States  for  the  northern  district  of  West  Virginia,  at 
Qarksburg,  charging  him,  the  said  Eugene  L.  Younge,  with 
having  violated  the  act  of  Congress  of  June  25,   1910,  36 
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Stat.  L.  825,  commonly  known  as  the  "White  Slave  Act/' 
and  for  plea  he,  the  said  Eugene  L.  Younge,  says  that  the 
alleged  or  supposed  grand  jury  which  returned  the  said  in- 
dictment against  him  was  not  legally  drawn;  that  it  was 
drawn  without  authority  of  law  in  tlie  following  particulars: 
The  names  of  the  alleged  or  supposed  grand  jurors  were 
drawn  from  a  box  in  which  the  clerk  of  the  said  court  and  a 
commissioner  appointed  by  the  judge  thereof  did  not  each 
place  one  name  in  said  box  alternately,  without  reference  to 
party  affiliations  until  the  whole  number  required  had  been 
placed  therein  contrary  to  section  276  of  the  judicial  code  of 
the  United  States  in  force  January  1,  1912  (36  Stat.  L. 
1164)  ;  that  the  judge  of  the  said  court  did  not  order  a  venire 
to  issue  directing  the  alleged  or  supposed  grand  jury  which 
found  the  said  indictment  to  attend  the  court  at  which  the 
said  indictment  against  the  said  Eugene  L.  Younge  was 
found,  contrary  to  the  provisions  of  section  284  of  the  judi- 
cial code  of  the  United  States  (36  Stat.  L.  1165).  And  that 
no  venire  faeias  for  a  grand  jury  was  actually  issued  as  the 
law  requires. 

That  the  illegal  proceedings  complained  of  and  the  finding 
of  the  said  indictment  against  the  said  Eugene  L.  Younge 
thereunder  by  the  alleged  or  supposed  grand  jury  tended  to 
his  injury  and  prejudice  in  the  following  particulars:  that  it 
has  compelled  him  to  defend  himself  against  anc'  answer  an 
indictment  found  by  an  alleged  or  supposed  grand  jury 
drawn  without  authority  of  law,  and  a  conviction  and  sen- 
tence thereunder  would  deprive  him  of  his  liberty  without 
due  process  of  law  in  contravention  of  section  1  of  the  four- 
teenth amendment  of  the  constitution  of  the  United  States  of 
America;  that  section  1025  of  the  compiled  statutes  of  the 
United  States,  1901,  does  not  make  the  drawing  of  the  said 
alleged  or  supposed  grand  jury  legal,  or  the  indictment  found 
by  them  legal,  because  the  provisions  of  sections  276  and  284 
of  the  judicial  code  above  referred  to  are  matters  of  sub- 
stance and  not  mere  defects  or  imperfections  in  matters  of 
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form  only;  that  the  provisions  of  the  said  sections  276  and 
284  are  mandatory;  that  the  prosecution  of  the  said  defend- 
ant, Eugene  L.  Younge,  under  the  said  indictment  denies  the 
said  defendant,  Eugene  L.  Younge,  of  a  right  to  which  he  is 
entitled  under  an  act  of  Congress :  that  this  plea  is  interposed 
at  the  first  opportunity  after  the  facts  herein  set  forth  became 
known  to  the  said  defendant,  Eugene  L.  Younge. 

This  defendant  is  a  colored  person  of  African  descent  and 
he  says  there  was  no  colored  person  of  African  descent  on 
the  grand  jury  which  found  said  indictment  against  him  as 
by  the  law  of  the  land  there  should  have  been,  arid  he  was 
prejudiced  thereby. 

And  this  he  is  ready  to  verify.  Wherefore  he  prays  judg- 
ment if  the  court  here  will  take  cognizance  of  the  indictment 
aforesaid.  Eugene  L.  Younge* 

J.  R.  Clifford, 

Reese  Blizzard, 
Counsel  for  Defendant. 

(1)  Taken  from  U.  S.  v.  Yoiinge.  242  Fed.  788,  155  C  C.  A.  376; 
certiorari  denied,  245  U.  S.  656,  62  L.  Ed.  — . 


No.  1289. 

Demurrer  to  a  Plea  in  Bar. 

[Caption.] 

And  J.  H.,  United  States  attorney  for  the district  of 

-,  who  prosecutes  in  behalf  of  the  said  United  States,  as 


to  the  said  plea  of  the  said  L.  H.,  by  him  pleaded  herein,  says 
that  the  same  and  the  matters  therein  contained  in  manner 
and  form  as  the  same  are  above  pleaded  and  set  forth,  are 
not  sufficient  in  law  to  bar  or  preclude  the  United  States 
from  prosecuting  the  said  indictrtient  against  the  said  L.  H., 
and  that  the  said  United  States  are  not  bound  by  the  law  of 
the  land  to  answer  the  same,  and  this,  the  said  J.  H.,  who 
prosecutes,  as  aforesaid,  is  ready  to  verify;  wherefore,  for 
want  of  sufficient  plea  in  this  behalf,  the  said  J.  H.,  for  the 


2024  CRIMINAL   PROCEEDINGS. 

United  States,  prays  judgment,  and  that  the  said  L.  H.  may 
be  convicted  of  the  premises  of  the  said  indictment  specified. 

J-  H., 
United  States  Attorney. 

Ko.  1290. 

Joinder  to  a  Demurrer  to  a  Plea. 
[Caption.] 

And  now  comes  the  said  L.  H.,  and  says  that  his  said  plea 
^by  him  pleaded  herein  and  the  matters  therein  contained  in 
manner  and  form  as  the  same  are  above  pleaded  and  set 
forth,  are  sufficient  in  law  to  bar  and  preclude  the  United 
States  from  prosecuting  the  said  indictment  against  him,  the 
said  L.  H.,  and  the  said  L.  H.  is  ready  to  verify  and  prove 
the  same  as  this  court  shall  direct  and  award.  R.  Y., 

Attorney  for  Defendant. 


No.  1291. 

Journal  Entry  on  Plea  "Nolo  Contendere."  (1) 

[Caption.] 

This  day  came  L.  H.,  defendant  in  this  case,  in  open  court, 
and  leave  of  court  being  first  had  and  obtained,  withdrew  his 
plea  of  not  guilty,  heretofore  pleaded  in  this  case,  and  the 
said  L.  H.  makes  known  to  the  court  that  he  is  unwilling  to 
contest  the  charges  set  forth  against  him  in  the  [second] 
count  of  the  indictment,  and  that  he  herewith  enters  a  plea  of 
nolo  contendere  to  said  [second]  count  of  the  indictment,  and 
throws  himself  on  the  mercy  of  the  court,  and  thereupon  J. 

H,,  attorney  for  the  United  States  for  the  district  of 

,  dismisses  the   [first,  third,  etc.,  as  may  be]   counts  of 

said  indictment,  and  thereupon  the  court,  proceeding  to  sen- 
tence the  said  L.  H.,  doth  adjudge  him  to  pay  a  fine  of 

dollars. 

(1)  See  Bishop  on  Criminal  Prac,  sec.  469;  Tucker  v.  U.  S.,  196 
Fed.  260  (C.  C.  A.);  Foster's  Fed.  Prac,  sec.  518  (5th  ed.);  U.  S.  v. 
Lair,  195  Fed.  47  (C.  C  A.). 
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No.  1292. 

Petition  for  Writ  of  Habeas  Corpus  ad  Testificandum. 

The  District  Court  of  the  United  States, 
District  of . 

The  United  States     \  ^    ...       -      w-^     £  u  u        r-     u 

i  retition  for  Writ  of  Habeas  Corpus 

*  C  ad  Testificandum, 

L..  rl.  J 

To  the  Honorable,  the  District  Court  of  the  United  States 
for  the District  of : 

The  petition  of  J.  H.,  United  States  attorney  for  the — 

district  of  ,  respectfully  shows  to  this  honorable  court 

that  one  C.  B.  is  confined  in  the  county  jail  at  , 


,  and  is  in  the  custody  of  A.  M.,  the  sheriff  of  the  said 

county  of ,  at  said  place,  under  authority  of  the  United 

States  and  in  accordance  with  the  laws  thereof,  having  been 
convicted  of  an  offense  against  the  laws  of  the  United  States, 

and  sentenced  to  imprisonment  in  said  jail  for  years, 

from  ,   1894,  by  virtue  of  which  the  said  sheriff  now 

holds  the  said  C.  B. 

Your  petitioner  avers  that  the  said  C.  B.  is  a  material  wit- 
ness in  the  above  entitled  cause  on  behalf  of  the  plaintiffs, 

and  that  the  said  cause  is  set  for  trial  the day  of , 

1894. 

Wherefore  your  petitioner  prays  that  this  honorable  court 
do  forthwith  order  the  writ  of  habeas  corpus  ad  icstHicaminm 
to  issue  from  this  court  to  the  said  A.  M.,  sheriff,  as  afore- 
said, requiring  him  to  produce  the  body  of  said  C.  B.  before 
this  court  on  said day  of ,  1894,  to  testify  on  be- 
half of  the  plaintiff  in  the  above  entitled  cause,  and  as  in  duty 
bound  your  petitioner  will  ever  pray,  etc.  J.  H., 

United  States  Attorney. 
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No.  1293. 

Writ  of  Habeas  Corpus  ad  Testificandum. 

The  United  States  of  America, 
District  of  ,  ss. 

To  the  Sheriff  of County, ,  Greeting : 

We  command  you,  that  you  have  the  body  of  C.  B.,  de- 
tained in  the  jail  of  said  county  under  your  custody,  as  it  is 
said,  under  safe  and  secure  conduct,  before  the  judges  of  our 
district  court  within  and  for  the  district  aforesaid,  on  the 

day  of  — ^,  1894,  by  ten  o'clock  in  the  forenoon  of  the 

same  day,  there  to  testify  the  truth  according  to  his  knowl- 
edge, in  a  certain  cause  now  pending  in  said  court,  and  then 
and  there  to  be  tried,  between  the  United '  States,  plaintiffs, 
and  L.  H.,  defendant,  on  the  part  of  the  United  States,  and 
immediately  after  the  said  C.  B.  shall  then  and  there  having; 
given  his  testimony  before  our  said  judges,  that  you  return 

him,  the  said  C.  B.,  to  the  said  jail  of  county,  under 

safe  and  secure  conduct,  and  have  you  then  and  there  this 
writ. 

[Add  teste  aecording  to  the  eourt  issuhig  the  tct//.] 


No.  1294. 

Motion  for  Order  Appointing  Special  Officer  to  Serve  Venire 

for  Additional  Jurors. 

[Caption.] 

Come  now  the  defendants  in  the  above  entitled  cause  and 
move  the  court  that  a  special  officer  be  appointed  to  serve  the 
venire  for  additional  jurors  about  to  issue  herein  on  the 
ground  that  the  United  Stales  marshal  and  his  deputies  are 
not  indifferent  i3ersons  and  are  interested  in  the  event  of  the 
above  entitled  cause. 

This  motion  is  based  upon  the  affidavit  of  A.  B.,  hereto 
attached  and  made  a  part  hereof.  A.  B.  and  C.  D., 

Attorneys  for  Defendants. 
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Ho.  1295. 

Demurrer  to  Evidence.(l) 
[Caption.] 

Now  comes  the  defendant,  William  E.  Wallace,  by  his  at- 
torneys, Nash  and  Ahern,  at  the  close  of  the  government's 
case,  and  moves  the  court  to  exclude  from  the  consideration 
of  the  jury  all  of  the  evidence  introduced  on  behalf  of  the 
government  and  to  instruct  the  jury  to  find  the  defendant, 
William  E.  Wallace,  not  guilty. 

William  E.  Wallace, 
By  Nash  &  Ahern, 

His  Attorneys. 

(1)  Taken  from  U.  S.  v.  Wallace.  243  Fed.  300.  156  C.  C.  A.  80; 
certiorari  denied,  245  U.  S.  650,  62  U.  S.  (L.  Ed.)  — .  See  Wigmore  on 
Evidence,  sees.  2495,  2496;  Thayer's  Preliminary  Treatise  on  Evi- 
dence, p.  234. 


No.  1296. 

Instructions  to  Jury  to  Return  for  Further  Consideration.  (1) 

Upon  the  evidence  and  the  instructions  in  this  case  you 
should  be  able  to  reach  a  verdict. 

The  evidence  in  this  case  is  plain,  and  the  law  is  plain  as 
I  have  pointed  out  to  you  in  my  written  instructions. 

Now  I  shall  give  you  a  longer  time  for  a  further  and  more 
serious  consideration  of  this  case.  When  you  retire  to  the 
jury  room  again  read  over  the  instructions  of  the  court  care- 
fully, and  if  there  is  anything  about  them  you  do  not  under- 
stand so  advise  the  court  and  I  will  endeavor  to  make  the 
same  plain  to  you.  It  is  your  duty  to  arrive  at  a  verdict  in 
the  case  according  to  the  evidence  and  the  instructions,  given 
you  irrespective  of  all  other  considerations  and  interest.  You 
may  now  retire  for  further  consideration  of  the  case. 

May  1,  1916.  J.  R.  T.,  Judge. 

(1)  Taken  from  Johnson  and  Laird  v.  U.  S.,  247  Fed.  92  (C.  C. 
A.,  9  Cir.). 
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Ho.  1207. 

Vcrdict>— Guilty. 

[Caption.] 

We,  the  jury,  find  the  defendant  guilty  as  charged  in  the 
indictment.  S.  W.,  Foreman. 


No.  1298. 

Verdict  by  Jury — Guilt/. 

[Caption.] 

We,  the  jury  herein,  do  find  the  defendant  guilty  in  man- 
ner and  form  as  charged  in  the  first  and  third  counts  of  said 
indictment,  and  not  guilty  as  charged  in  the  remaining  counts 
thereof.  S.  W.,  Foreman* 


Ho.  1299. 

Verdict— Not  Guilty. 
[Caption.] 

We,  the  jury,  find  the  defendant  not  guilty. 

S.  W.,  Foreman. 


No.  1300. 

Motion  of  Defendants  to  Arrest  Judgment. 

[Caption.] 

Indictment  for  Conspiracy  to  Commit  an   Offense  Against 

the  United  States. 

The  defendants,  Frank  Huff,  Harry  Putman  and  Charlie 
Adams,  come  now  and  move  the  court  to  arrest  judgment  in 
this  case  and  that  they  be  discharged  from  the  indictment  for 
the  following  reasons: 

1.  There  has  been  no  verdict  against  the  defendants  suf- 
ficient to  sustain  a  judgment  of  conviction  or  a  sentence 
thereon,  the  purported  verdict  returned  by  the  jury  being 
neither  a  general  verdict  of  guilty  nor  a  verdict  of  guilty  of 
the  offense  charged  in  the  indictment,  but  a  special  verdict  of 
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guilty  of  conspiracy,  and  there  is  no  such  offense  as  con- 
spiracy without  more.  The  defendants  show  in  this  connec- 
tion that  there  is  no  verdict  of  conspiracy  to  commit  an 
offense  against  the  laws  of  the  United  States. 

2.  The  defendants  further  move  in  arrest  of  judgment  be- 
cause the  indictment  in  this  case  sets  out  no  crime  against 
the  laws  of  the  United  States,  it  not  appearing  that  the  con- 
spiracy to  arrest  the  said  John  Westmoreland  was  for  the 
purpose  and  intent  of  returning  him  to  a  state  of  peonage. 

3.  The  defendant,  Harry  Putman,  further  moves  to  arrest 
the  judgment  in  his  case  for  the  reason  that  there  is  no  ver- 
dict relative  to  him  at  all.  The  verdict  of  guilty  of  conspiracy 
names  the  other  two  defendants  mentioned  in  this  motion, 
and  also  names  one  Harry  Putman,  which  is  not  this  defend- 
ant nor  the  name  under  which  'this  defendant  was  indicted. 

Wherefore  the  said  defendants  and  each  of  them  respect- 
fully pray  that  the  judgment  and  sentence  be  arrested  in  this 
case  and  that  they  go  hence  without  day. 

W.  O.  Marshburn, 
Marion  Smith, 
Defendants'  Attorneys. 


No.  1301. 

Motion  in  Arrest  of  Judgment.(l) 

The  District  Court  of  the  United  States, 
for  the District  of . 

The  United  States    "j 

V.  >  Motion  in  Arrest  of  Judgment. 

L.  H.  ) 

And  now  comes  the  defendant  and  moves  the  court  to  ar- 
rest judgment  on  each  and  every  count  in  the  indictment 
herein  upon  which  the  defendant  was  convicted,  because-  the 
facts  therein  stated  do  not  constitute  an  offense  against  the 
laws  and  statutes  of  the  United  States.  Y.  &  Y., 

Attorneys  for  Defendant. 

(1)  Foster's  Fed.  Prac,  5th  cd.,  sec.  531 ;  V.  S.  v.  London,  176  Fed. 
976;  Ex  parte  Harlan,  180  Fed.  119. 
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Ho.  1302. 

Motion  for  New  TriaL(l) 

[Caption.] 

Conies  now  the  defendant  and  moves  the  court  to  grant  her 
a  new  trial  in  the  above  styled  cause  for  the  following  rea- 
sons, to-wit : 

First,  Because  the  verdict  of  the  jury  is  contrary  to  the 
law  and  the  evidence. 

Second.  Because  under  the  evidence  the  defendant  if  guilty 
of  any  offense  is  guilty  of  the  crime  of  pandering,  a  crime 
denounced  by  the  laws  of  the  state  of  Texas,  but  not  of  any 
law  of  the  United  States. 

Third.  Because  the  evidence  fails  to  establish  that  the 
parties  named  in  the  bill  of  indictment  were  held  in  a  state 
of  peonage  for  an  indebtedness,  and  at  hard  labor. 

Fourth.  Because  after  the  jury  had  retired  for  considera- 
tion of  their  verdict  on  June  10,  1916,  at  2:30  p.  m.,  they 
conveyed  to  the  court,  the  same  afternoon,  the  information 
that  they  were  not  able  to  agree  and  asked  to  be  discharged 
and  were  sent  for  further  consideration,  and  on  June  12, 
1916,  at  the  hour  of  ten  o'clock,  the  jury  again  advised  the 
court  that  they  were  unable  to  agree  and  asked  to  be  dis- 
charged, and  the  court  thereupon  addressed  the  jury  in  sub- 
stance as  will  be  fully  shown  by  the  bill  of  exceptions  No. 
,  stating  that  it  was  their  duty  to  agree  and  that  a  ma- 
jority ought  not  to  be  thwarted;  the  effect  of  which  said 
charge  was  to  operate  as  moral  coercion  and  they  thereupon 
retired  to  again  consider  of  their  verdict,  and  in  a  short  while 
returned  into  the  court  with  a  verdict  of  guilty;  thus  estab- 
lishing that  they  had  by  their  verdict  substituted  the  will  and 
judgment  of  the  court  for  their  own  judgment  and  will. 

Wherefore  the  defendant  prays  that  the  court  set  aside  the 
verdict  of  the  jury  and  grant  the  defendant  a  new  trial. 

Carlos  Bee, 
C.  C.  Todd, 
Attorneys  for  Defendant 

(1)  Taken  from  U.  S.  v.  Bcrnal,  241  Fed.  339.  154  C.  C.  A.  219. 
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Ho.  1303. 

Judgment  and  Sentence.(l) 
[Caption.] 

On  the  8th  day  of  June,  A.  D.  1916,  this  cause  coming  on 
to  be  heard,  came  the  United  States  by  their  district  attorney, 
and  came  also  the  defendant,  Aurelia  P.  Bernal,  in  person  and 
by  counsel,  and  both  parties  announced  ready  for  trial,  and 
the  defendant,  Aurelia  P.  Bernal,  pleaded  not  guilty  to  tlie 
charge  contained  in  the  indictment  herein;  thereupon  a  jury, 
to-vvit,  L.  W.  King,  and  eleven  others,  was  duly  selected, 
empaneled  and  sworn,  who  having  heard  the  indictment  read, 
and  the  defendant's  plea  of  not  guilty  thereto,  and  having 
heard  the  evidence  submitted,  and  having  been  duly  charged 
by  the  court,  retired  in  charge  of  the  proper  officer  to  con- 
sider their 'verdict,  and  afterwards  on  June  12,  1916,  were 
brought  into  open  court  by  the  proper  office,r,  the  defendant 
and  her  counsel  being  present,  and  in  due  form  of  law  re- 
turned into  open  court  the  following  verdict,  which  was  re- 
ceived by  the  court  and  is  now  entered  upon  the  minutes  of 
the  court,  to-wit : 

"We,  the  jury,  find  the  defendant  guilty." 

"L.  W.  King,  Foreman." 

Wherefore  it  is  considered  and  adjudged  by  the  court  that 
the  defendant,  Aurelia  P.  Bernal,  is  guilty,  as  found  by  the 
jury,  of  the  offense  of  having,  on  or  about  the  24th  day  of 
February,  A.  D.  1916,  at  the  city  of  San  Antonio,  western 
district  of  Texas,  unlawfully,  willfully  and  knowingly  held 
one  Sofia-  Vivar,  one  Rosenda  Nava  and  Angelina  Flores  to  a 
condition  of  peonage ;  that  is  to  say,  she,  the  said  Aurelia  P. 
Bernal,  did  then  and  there  keep  and  hold  by  threats  and  put- 
ting them  in  fear,  the  said  Sofia  Vivar,  the  said  Rosenda 
Nava  and  the  said  Angelina  Flores,  and  each  of  them,  against 
their  wills,  to  perform  labor  to  work  out  debts  claimed  to  be 
due  her,  the  said  Aurelia  P.  Bernal,  by  them  the  said  Sofia 
Vivar,  the  said  Rosenda  Nava  and  the  said  Angelina  Flores, 
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and  the  said  defendant  being  asked  by  the  court  if  she  had 
anything  to  say  why  the  sentence  of  the  law  should  not  be 
pronounced  against  her,  and  she  answering  nothing  in  bar 
thereof : 

It  is  the  order  and  sentence  of  the  court  that  the  defendant, 
Aurelia  P.  Bernal,  for  said  offense  by  her  committed,  be  im- 
prisoned in  the  Oklahoma  state  penitentiary,  at  McAlester, 
Oklahoma,  for  the  period  of  two  (2)  years  and  six  (6) 
months. 

And  it  is  further  ordered  and  adjudged  that  the  marshal 
transport  the  said  Aurelia  P.  Bernal  to  the  said  Oklahoma 
state  penitentiary,  at  McAlester,  Oklahoma,  and  deliver  her, 
the  said  Aurelia  P.  Bernal,  to  the  warden  or  keeper  of  the 
said  penitentiary,  and  that  the  warden  or  keeper  detain  the 
said  Aurelia  P.  Bernal  according  to  this  sentence;  and  that 
the  clerk  of  this  court  immediately  certify,  under  the  seal  of 
the  court,  and  deliver  to  the  marshal  of  the  district,  two 
copies  of  this  judgment,  sentence  and  order,  one  of  which 
shall  accompany  the  body  of  the  said  Aurelia  P.  Bernal,  and 
to  be  left  therewith  at  the  said  penitentiary,  the  said  copy  to 
be  the  warrant  and  authority  for  the  transportation  and  im- 
prisonment of  the  said  Aurelia  P.  Bernal,  as  hereinbefore 
provided,  and  the  other  of  said  copies  to  be  returned  to  the 
clerk  of  this  court  with  the  return  of  the  marshal  indorsed 
thereon,  showing  how  he  has  executed  the  same. 

It  is  further  ordered  that  the  said  defendant  be  temporarily 
committed  to  the  county  jail  of  Bexar  county,  Texas,  until 
the  marshal  can  conveniently  obey  the  directions  of  this  sen- 
tence. 

(1)  Taken  from  U.  S.  v.  Bernal,  241  Fed.  339,  154  C  C  A.  219. 


No.  1304. 

Portion  of  Judgment  in  Criminal  Case  Directing  the  Destruc- 
tion of  Gambling  Devices.  (1) 

And  it   further  appearing  to  the  court  that   the  United 
States  marshal  for  this  division  did  take  from  the  possession 
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of  said  defendants  at  the  time  at  which  the  crime  was  com- 
mitted upon  which  the  said  defendants  have  been  convicted, 
and  from  the  room  in  which  said  crime  was  committed,  then 
and  there  being  used  by  the  defendants  in  gambling,  the  fol- 
lowing described  gambling  implements,  to-wit:  [Here  enu- 
merate.] 

It  is  therefore  further  considered,  ordered  and  adjudged 
that  the  United  States  marshal  for  the  second  division  of  the 
district  of  Alaska  be  and  he  hereby  is  authorized  and  directed 
to  destroy  the  said  gambling  implements  and  all  thereof,  and 
a  certified  copy  of  this  order  shall  be  his  authority  and  war- 
rant for  so  doing. 

Dated  at  Nome  this  Sth  day  of  May,  1916. 

J.  R.  T.,  District  Judge. 

(1)  Taken  from  Johnson  and  Laird  v.  U.  S.,  247  Fed.  92  (C.  C  A., 
9  Cir.). 


No.  1305. 

Entry  of  Distribution  upon  Payment  of  Fine. 

[Caption.] 

Upon  motion  of  the  United  States  attorney,  and  it  appear- 
ing to  the  court  that  the  sum  of  $ has  been  made  by  the 

marshal  upon  a  fieri  facias  issued  in  this  court,  and  the  same 
paid  into  the  registry  of  the  court,  and  the  court  proceeding 
to  distribute  the  same,  orders  and  directs  that  the  said  sum 

of  $ be  paid  to  the  assistant  treasurer  of  the  United 

States  at  ,  for  the  use  of  the  department  of  the 

United  States. 
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No.  1306. 

Final  Commitment. 

The  District  Court  of  the  United  States, 
District  of . 

The  United  States    \ 

V.  V  Indictment  No. . 

L.  H.  ) 

The  defendant,  L.  H.,  having  been  tried  and  found  guilty, 
as  charged  in  the  said  indictment,  for  violation  of  section 
of  the  revised  statutes  of  the  United  States, 

Thereupon  the  court  pronounced  the  following  sentence, 
to-wit:  that  the  said  L.  H.  be  imprisoned  in  the  penitentiary 

of  the  state  of for  the  term  of years  [and  that  he 

pay  a  fine  of  $ ,  and  the  costs  of  this  prosecution  to  be 

taxed,  as  the  case  may  be] ;  therefore,  this  is  to  command  the 
marshal  of  said  district  to  take  the  body  of  the  said  L.  H. 

and  commit  the  same  to  the  penitentiary  of  the  state  of 

pursuant  to  the  above  sentence. 

[Add  teste,  according  to  the  court  issuing  the  commit- 
ment.] 


Ho.  1307. 

Commitment  after  Ai&rmance  of  Sentence  in  Circuit  Court 

of  Appeals.  (1) 

[Caption.] 

The  United  States  of  America, 
District  of  Oregon,  ss: 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the  District  of  Oregon,  or  to  his  Deputy ;  to  the 
Keeper  of  either  of  the  Jails  in  our  said  District ;  to  the 
Warden  of  the  United  States  Penitentiary,  McNeil's 
Island,  Washington;  Greeting: 

Whereas,  at  the  March,  1913,  term  of  the  above  entitled 
court,  Max  G.  Cohen  was  duly  convicted  of  the  crime  of  sub- 
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oraation  of  perjury,  contrary  to  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  United  States  of  America,  for  which  offense  he  was,  on 
August  4,  1913,  sentenced  by  our  said  court  to  pay  a  fine  of 
one  hundred  dollars  and  to  be  imprisoned  in  the  United  States 
penitentiary  at  McNeil's  Island,  Washington,. and  to  be  there 
kept  for  the  term  of  two  years  and  and  to  stand  committed 
till  this  sentence  be  performed;  and,  whereas,  said  sentence 
was  affirmed  by  the  United  States  circuit  court  of  appeals  for 
the  ninth  circuit,  as  appears  from  the  mandate  filed  in  this 
court  on  this  date. 

Now,  this  is  to  command  you,  the  said  marshal  or  deputy, 
to  take  and  keep  and  safely  deliver  the  said  defendant.  Max 
G.  Cohen,  into  the  custody  of  the  keeper  or  warden  in  charge 
of  said  prison,  forthwith. 

And  this  is  to  command  you,  the  said  keeper  or  warden  in 
charge  of  the  said  prison,  to  receive  from  the  said  marshal  or 
deputy  the  said  defendant,  Max  G.  Cohen,  convicted  and  sen- 
tenced as  aforesaid,  and  him  keep  and  imprison  in  accordance 
with  said  sentence,  or  until  he  be  other%vise  discharged  by 
law.    Hereof  fail  not  at  your  peril.  Robert  S.  Bean. 

(1)  Taken  from  the  record  in  Cohen  v.  U.  S.,  238  U.  S.  607,  S9 
L.  Ed.  1486. 


Ho.  1308« 

Judgment  and  Sentence  of  Death.  (1) 
[Caption.] 

On  motion  of  Wm.  H.  H.  Clayton,  Esq.,  attorney  for  the 
western  district  of  Arkansas,  the  said  defendant,  John  Pointer, 
was  brought  to  the  bar  of  this  court  in  custody  of  the  marshal 
of  said  district,  and  it  being  demanded  of  him  what  he  had 
to  say  or  can  say  why  the  sentence  of  the  law  upon  the 
verdict  of  guilty  of  murder,  heretofore  returned  against  him 
by  the  jury  in  this  cause  on  the  26th  day  of  March,  1892, 
shall  not  now  be  pronounced  against  him,  he  says  he  has 
nothing  further  or  other  to  say  than  he  has  heretofore  said. 
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Whereupon  the  premises  being  seen,  and  by  the  court  well 

and  sufficiently  understood,  it  is  considered  by  the that 

the  said  marshal  of  the  district  aforesaid  cause  the  said  John 
Pointer  to  be  taken  hence  and  him,  the  said  John  Pointer, 
safely  and  securely  keep  from  the  date  hereof  until  Tuesday, 
the  28th  day  of  June,  A.  D.  1892,  and  on  that  day  and  be- 
tween the  hours  of  nine  o'clock  in  the  forenoon  and  five 
o'clock  in  the  afternoon  of  said  day,  the  said  marshal  cause 
the  said  John  Pointer  to  be  taken  to  some  convenient  place 
within  this  district,  to  be  appointed  by  said  marshal,  and  then 
and  there,  between  the  3aid  hours  of  nine  o'clock  in  the  fore- 
noon and  five  o'clock  in  the  afternoon,  on  Tuesday,  the  said 
28th  day  of  June,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  ninety-two,  cause  the  said  John  Pointer  to 
be  hanged  by  the  neck  until  he  is  dead. 

And  it  is  further  considered  by  the  court  that  the  United 
States  of  America  do  have  and  recover  all  their  costs  in  and 
about  this  prosecution  laid  out  and  expended,  and  that  they 
have  execution  therefor. 

And  the  clerk  of  this  court  is  hereby  required  to  furnish  the 
marshal  of  this  district  with  a  duly  certified  copy  of  this 
judgment,  sentence,  and  order,  which  shall  be  returned  by 
said  marshal  with  a  full  and  true  account  of  the  execution  of 
the  same. 

(1)  Taken  from  Pointer  v.  United  States,  151  U.  S.  417;  Foster'a 
Fed  Prac,  5th  ed.,  sec.  53Z 
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HABEAS  CORPUS. 

No.  1309. 

Petition  for  Writ  of  Habeas  Corpus.  (1) 

The  District  Court  of  the  United  States, 
District  of  . 

In  the  matter  of  the  application  of  L.  H.   for  a  writ  of 
habeas  corpus. 

To  the  Honorable  District  Court  of  the  United  States  in  and 
for  the  District  of  : 

Your  petitioner,  L.  H.,  respectfully  represents  and  shows 
to  this  honorable  court  that  he  is  a  citizen  of  the  United 
States  and  a  resident  of  Oklahoma  Territory;  that  he  is  un- 
justly and  unlawfully  detained  and  imprisoned  in  the  peni- 
tentiary at , ,  by  C.  J.,  warden  of  said  penitentiary, 

by  virtue  of  a  warrant  of  commitment,  a  copy  of  which  is 
hereto  attached,  marked  Exhibit  "A," 

Your  petitioner  further  shows  that  at  the term,  18 — , 

of  the  district  court  of  the  first  judicial  district  within  and 

for  county,  Oklahoma  Territory,  and  for  the  Indian 

country,  attached  thereto  for  judicial  purposes,  sitting  with 
the  powers  of  a  district  court  of  the  United  States  of  Amer- 
ica, and  the  grand  jurors  of  the  United  States  of  America, 
within  and  for  said  country,  and  that  part  of  the  Indian 
country  attached  to  said  country  for  judicial  purposes,  hav- 
ing been  empaneled,  sworn,  and  charged  to  inquire  of  offenses 
against  the  laws  of  the  United  States,  committed  within  that 

part  of  Oklahoma  Territory  so  attached  to county  for 

judicial  purposes,  as  aforesaid,  found  an  indictment  against 
your  petitioner  for  the  larceny  of  horses  in  that  part  of  the 

territory  attached  for  judicial  purposes  to  county,  as 

aforesaid,  which  said  part  of  said  territory  was  then  and  there 
Indian  country,  and  a  place  and  district  of  country  alleged 
to  be  then  and  there  under  the  sole  and  exclusive  jurisdic- 


2038  CRIMINAL   PROCEEDINGS. 

tion  of  the  United  States  of  America,  a  copy  of  which  in- 
dictment is  hereto  attached,  marked  Exhibit  "B." 

Your  petitioner  further  shows  that  he  was  tried  upon  said 
indictment  by  said  court  sitting  with  the  powers  of  a  district 
court  of  the  United  States  of  America,  as  aforesaid,  con- 
victed and  sentenced  by  said  court  "to  be  confined  for  a 

period  oif  five  years  in  the  penitentiary  at . ,  at  hard 

labor;  and  said  term  of  service  to  commence  from  the 

day  of ,  1894,  at  ten  o'clock,  and  that  he  pay  the  costs 

of  this  action." 

Your  petitioner  further  shows  that  his  term  of  imprison- 
ment did,  in  fact,  begin  on  the day  of ,  1894,  and 

that  he  has  ever  since  been  and  still  is  confined  in  said 
penitentiary  under  said  sentence. 

Your  petitioner  further  shows  that  his  detention  and'  im- 
prisonment, as  aforesaid,  is  illegal,  in  this,  to-wit: 

First  That  the  sentence  under  which  your  petitioner  is 
held  is  excessive,  illegal,  and  void. 

Second,  That  the  commitment  under  which  your  peti- 
tioner is  held  is  illegal  and  void. 

Third.  That  the  court  was  without  jurisdiction  to  im- 
pose the  particular  sentence  under  which  your  petitioner  is 
held. 

Fourth.  That  the  court  was  without  jurisdiction  or  power 
to  sentence  your  petitioner  to  imprisonment  in  a  peniten- 
tiary for  the  offense  of  which  he  was  convicted. 

Fifth.  That  your  petitioner's  imprisonment  and  deten- 
tion under  said  sentence  is  contrary  to  the  laws  of  the  United 
States. 

Sixth.  That  your  petitioner  has  already  served  a  longer 
term  of  imprisonment  than  could  be  imposed  by  law. 

Seventh.  That  there  is  no  judgment  of  the  court  upon 
which  to  pass  sentence,  or  to  base  the  commitment  herein. 

Eighth*  There  is  no  record  of  the  indictment  and  trial 
herein,  as  required  by  law. 
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Ninth.  That  the  commitment  does  not  set  out  the  sen- 
tence as  passed  by  the  court,  as  required  by  law. 

Tenth.  That  the  court  which  passed  the  above  sentence 
was  without  the  jurisdiction  of  the  offense  charged,  and  that 
the  sole  and  exclusive  jurisdiction  thereof  was  in  the  district 
court  of  Oklahoma  Territory  sitting  as  a  territorial  court, 
and  not  in  the  United  States  courts. 

Wherefore,  to  be  relieved  of  said  unlawful  detention  and 
imprisonment,  your  petitioner  prays  that  a  writ  of  habeas 

corpus,  to  be  directed  to  the  said  C.  J.,  warden  of  the 

penitentiary,  may  issue  in  this  behalf,  so  that  your  petitioner 
may  be  forthwith  brought  before  this  court  to  do,  submit  to, 
and  receive  what  the  law  may  direct.  L.  H. 

(1)  The  warrant  of  commitment,  marked  Exhibit  "A,"  and  the  in- 
dictment, marked  Exhibit  **B"  should  be  attached  to  the  petition,  and 
the  petition  should  be  verified  by  an  affidavit  of  the  petitioner. 

Sec  also,  Desty's  Fed.  Proc,  sees.  359  et  seq.;  R.  S.,  sees.  751  et  scq.; 
Foster's  Fed.  Prac,  5th  ed.,  sees.  461-466. 


No.  1310. 

Affidavit  of  Petitioner. 

State  of , 

County  of ,  ss. 

L.  H.,  being  duly  sworn,  deposes  and  says  that  he  is  the 
petitioner  named  in  the  foregoing  petition  subscribed  by  him; 
that  he  has  read  the  same  and  knows  the  contents  thereof, 
and  the  said  statements  made  are  true,  as  he  verily  believes. 

L.H. 

Sworn  to  by  the  said  L.  H.  before  me,  and  by  me  sub- 
scribed, on  this day  of ,  1884.  S.  S., 

Notary  PuWic. 

[Seal.]  County  of 

S.S. 
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No.  1311. 

Writ  of  Habeas  Corpus. 

The  United  States  of  America, 
District  of ,  ss. 

To  W.  C,  Jailer  of County,  : 


We  command  you  that  the  body  of  L.  H.,  in  your  custody 
detained,  as  it  is  said,  together  with  the  day  and  cause  of  his 
caption  and  detention,  you  safely  have  before  G.  W.,  judge 
of  our  district  court  of  the  United  States,  within  and  for 
the  district  aforesaid,  to  do  and  receive  all  and  singular 
those  things  which  the  said  G.  W.,  judge  of  our  said  dis- 
trict court,  shall  then  and  there  consider  of  him  in  this 
behalf;  and  have  you  then  and  there  this  writ 

[Add  teste  according  to  the  court  issuing  the  writ.] 


No.  1312. 

Entry— The  Finding  of  the  Court 
[Caption,] 

On  this day  of ,  1894,  this  cause  came  on  to  be 

heard  upon  the  application  of  a  writ  of  habeas  corpus  directed 

to  C  J.,  warden  of  the  state  penitentiary,  and  after 

argument  on  behalf  of  the  petitioner,  L.  H.,  by  his  counsel 
R.  X.,  Esquire,  and  by  J.  H.  on  behalf  of  the  United  States 

and  the  warden  of  the state  penitentiary,  and  the  court 

being  fully  advised  in  the  premises,  find:  [here  set  forth  the 
opinion  of  the  judge,  if  a  written  opinion  is  handed  down,  or 
the  finding  by  the  court,  as  may  be],  G.  W., 

R.  X.,  United  States  District  Judge. 

Counsel  for  Petitioner. 

J.H.. 

United  States  Attorney. 
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No.  1313. 

Entry  Ordering  Discharge  of  Prisoner. 

[Caption,] 

On  this day  of ,  1894,  came  the  parties  by  their 

counsel,  and  this  cause  coming  on  to  be  heard  upon  the 
copies  of  the  indictment,  journal  entry  of  the  supreme  court 
of  Oklahoma  Territory,  attaching  that  part  of  the  Indian 

country  in  said  territory  to county  for  judicial  purposes, 

and  of  the  commitment  under  which  the  prisoner  is  detained 

by  the  warden  of  the state  penitentiary,  and  the  issue  of 

the  writ  and  production  in  court  of  the  body  of  said  L.  H. 
being  waived  both  by  counsel  for  petitioner  and  for  the 
United  States  and,  after  argument  of  counsel,  and  the  court 
being  fully  advised  in  the  premises,  the  court  finds  that  said 
petitioner  is  unlawfully  restrained  of  his  liberty,  and  it  is 
therefore  considered  and  ordered  by  the  court  that  said  L. 
H.  be  discharged  from  the  custody  of  the  said  warden,  as 
aforesaid,  and  that  he  go  hence  without  day. 

It  is  further  ordered,  that  the  United  States  marshal  serve 
a  copy  of  this  order  upon  the  warden  of  the state  peni- 
tentiary. 

To  which  finding  and  judgment  of  the  court,  the  United 
States  district  attorney  accepts,  and  prays  that  the  exception 
may  be  noted. 

No.  1314. 

Application  for  Writs  of   Habeas   Corpus,  Involving  Immi- 
gration Act.(l) 

United  States  District  Court, 
Eastern  District  of  Louisiana, 

United  States  of  America, 

Plaintiff, 

V. 

United  States  Immigration 
Inspector,  James  Yale, 

Defendant, 

First.  The  petition  of  B.  W.  Berry  and  of  B.  B.  How- 
ard, respectfully  shows  the  court,  that   the  first-named  peti- 
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tioner  is  a  member  of  the  bar  of  the  state  of  New  York,  and 
that  the  second-named  petitioner  is  an  attorney  of  record  in 
this  honorable  court,  and  iile  this  application  and  petition 
upon  information  and  belief,  and  are  duly  authorized  to 
institute  this  proceeding. 

Second.  That  Ng  Sam,  Yee  Gow,  Ng  Gen  and  Ng  San 
are  imprisoned  and  restrained  of  their  liberty,  on  board  of 
a  car  of  the  Illinois  Central  Railroad,  in  this  city  and  within 
the  jurisdiction  of  the  honorable  court  and  in  the  custody 
of  an  officer  designated  by  the  United  States  government 
through  the  Secretary  of  the  Department  of  Commerce  and 
Labor,  to-wit,  James  Yale,  who  is  conveying  them  to  be 
placed  upon  a  ship  unknown  to  deponent,  and  which  ship  is 
to  depart  from  the  port  of  San  Francisco,  state  of  California- 

Third.  That  the  cause  of  said  imprisonment  or  detention 
is  on  the  ground  that  the  petitioners  Ng  Sam,  Yee  Gow, 
Ng  Gen  and  Ng  San,  are  aliens  and  not  lawfully  entitled 
to  be  and  remain  in  the  United  States,  and  that  they  are 
held  by  virtue  of  a  warrant  issued  by  the  Secretary  of  the 
Department  of  Commerce  and  Labor,  directing  that  they  be 
deported  to  the  Empire  of  China. 

Fourth.  That  they  are  not  imprisoned  or  restrained  by 
virtue  of  any  final  order  or  process,  or  decree  of  any  court. 

Fifth.  That  the  said  imprisonment  and  detention  are  illegal 
and  without  authority  in  law  for  two  reasons,  viz : 

(a)  That  said  Ng  Sam,  Yee  Gow,  Ng  Gen  and  Ng  Sam 
are  not  aliens,  but  are  citizens  of  the  United  States,  by 
reason  of  having  been  born  in  the  United  States. 

(b)  That  the  said  Secretary  of  Commerce  and  Labor  has 
no  authority  in  law  or  jurisdiction  to  issue  the  warrant  for 
the  removal  and  deportation  to  China  of  said  Ng  Sam,  Yee 
Gow,  Ng  Gen  and  Ng  Sam  to  China  as  there  was  no  proof 
before  the  said  Secretary  of  Commerce  and  Labor  to  show 
or  justify  the  conclusion,  that  the  above-named  persons 
originally  embarked  from  the  Asiatic  Port  of  China. 
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Wherefore,  your  petitioner  prays  that  a  writ  of  habeas 
corpus  issue  herein  and  after  due  hearing  thereon,  said  writs 
be  maintained  and  petitioners  discharged  from  custody. 
Dated  January  7,  1914. 

(Signed)     B.  W.  Berry, 

Per  B.  B.  Howard, 
B.  B.  Howard, 

Attorneys  for  Applicants. 
[VeriHcation.] 

(1)  Taken  from  Wallis  v.  U.  S.,  230  Fed,  71.  144  C.  C  A.  367. 
These  persons  were  held  for  a  violation  of  section  36  of  the  Immi- 
gration Act  of  1907  (34  Stat.  L.  898)  amended  by  Act  of  1910  (36 
Stat.  L.  264);  without  deciding  the  matter  the  court  proceeded  upon 
the  theory  that  that  part  of  the  deportation  order  which  determines 
the  destination  to  which  the  prisoners  shall  be  taken  is  open  to  inquiry 
by  the  court  upon  habeas  corpus.  See  also,  Lewis  v.  Frick.  233  U.  S. 
29,  58  L.  Ed.  967,  on  this  point  and*  on  the  construction  of  various 
provisions  of  the  act. 

Regulations  for  the  enforcement  of  the  act  are  made  by  the 
Department  of  Labor  according  to  the  provisions  of  the  act;  the 
enforcement  of  such  regulations  is  not  a  criminal  proceeding  in  the 
contemplation  of  the  fifth  and  sixth  amendments,  but  is  devolved 
upon  the  administrative  department.  The  findings  of  fact  before  the 
Commissioner  of  Labor  are  conclusive  upon  the  court  under  habeas 
corpus  proceedings.  Low  Wah  Suey  v.  Backus,  225  U.  S.  460^  56 
L.  Ed.  1165;  Zakonaite  v.  Wolf,  226  U.  S.  272.  57  L.  Ed,  2ia 


No.  1315. 

Return  to  Writ  of  Habeas  Corpus,   Involving  Immigration 

Act.(l) 
[Caption.] 

Now  into  this  honorable  court  comes  Joseph  H.  Wallis, 
commissioner  of  immigration,  at  the  port  of  New  Orleans, 
United  States  of  America,  and  produces  in  open  court  the 
body  and  person  of  Ng  Sam,  Yee  Ngau,  Ng  Tin  and  Ng 
Sing,  in  obedience  to  the  writ  of  habeas  corpus  issued  on 
the  19th  day  of  January,  1914,  requiring  that  respondent 
to  have  in  court  the  bodies  of  Ng  Sam,  Yee  Gow,  Ng  Gen 
and  Ng  San  on  the  20th  day  of  January,  1904,  at  11  o'clock. 


2044  CRIMINAL    PROCEEDINGS. 

For  a  return  to  the  said  writ  of  habeas  corpus  respondent 
states : 

First.  That  he  has  not  in  his  custody  or  under  his  con- 
trol the  bodies  of  any  person  known  to  him  as  Yee  Gow, 
Ng  Gen,  Ng  Sam  and  Kg  San,  but  verily  believes  the 
persons  now  produced  to  be  the  same  as  the  persons  named 
in  the  writ  of  habeas  corpus  herein. 

Second,  '  That  on  November  21,  1913,  the  said  Yee  Ngau, 
Ng  Tin,  Ng  Sing  and  Ng  Sam  were  duly  apprehended  in 
the  city  of  Saratoga  Springs  in  the  state  of  New  York, 
and  an  investigation  was  duly  conducted  by  immigrant  in- 
spector James  Yale.  A  transcript  of  the  testimony  taken 
by  inspector  James  Yale  in  the  course  of  said  investigation, 
together  with  the  exhibits  thereto  annexed,  is  hereto  annexed 
and  marked  Exhibit  "A,"  and  made  a  part  hereof  as  if 
fully  and  herein  at  length  set  forth. 

Third.  And  subsequently  and  upon  the  22nd  day  of 
November,  1913,  upon  telegraphic  application  duly  made 
and  duly  confirmed  upon  report  of  James  Yale  to  John  H. 
Clark,  which  is  annexed  hereto  and  made  part  hereof  marked 
Exhibit  "B,"  the  Acting  Secretary  of  Labor  duly  issued  his 
warrant  for  the  arrest  of  the  said  Yee  Ngau,  Ng  Tin,  Ng  Sin 
and  Ng  Sam,  copies  of  which  application  and  warrant  are 
hereto  annexed  marked  Exhibit  "B"  and  "C"  respectively, 
and  are  made  part  hereof  as  if  fully  and  at  length  set  forth 
herein. 

Fourth.  And  subsequently  and  by  virtue  of  and  pursuant 
to  the  said  warrant,  the  said  Ng  Ngau,  Ng  Tin,  Ng  Sin 
and  Ng  Sam  were  duly  taken  into  custody  by  the  said  James 
Yale  and  by  him  conveyed  to  Rouses  Point,  New  York,  and 
on  November  24,  1913,  duly  granted  a  hearing  and  were 
duly  examined  under  and  pursuant  to  the  said  warrant  to 
enable  them  and  each  of  them  to  show  cause  why  they  and 
each  of  them  should  not  be  deported  from  the  United  States 
in  conformity  with  law.  Annexed  hereto  marked  Exhibit 
"D"  and  made  a  part  hereof  as  if  fully  and  at  length  set 
forth  is  the  transcript  of  the  testimony  taken  at  such  hearing. 
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Fifth.  Said  hearing  was  duly  conducted  by  Arthur  L. 
Weeks,  United  States  immigration  inspector  in  the  matter 
of  their  right  to  be  and  remain  in  the  United  States,  and 
that  subject  to  their  arrest  as  aforesaid,  said  Chinese  per- 
sons remained  in  the  Clinton  County  Jail  at  Plattsburg, 
New  York,  in  the  physical  charge  of  the  keeper  of  said 
jail,  but  within  the  custody  and  control  of  the  said  Arthur 
L.  Weeks,  immigrant  inspector  as  aforesaid. 

Sixth,  That  there  was  duly  introduced  as  a  part  of  the 
testimony  in  the  case  of  each  of  the  said  Chinese  persons,  a 
transcript  of  the  testimony  which  had  theretofore  been  taken 
by  the  said  James  Yale,  immigrant  inspector,  as  aforesaid, 
on  November  21,  1913,  in  the  course  of  his  investigation  as 
aforesaid  and  which  said  transcript  is  hereto  annexed  and 
made  a  part  hereof  as  if  fully  and  at  length  set  forth  herein 
and  is  marked  Exhibit  "A/* 

Seventh,  That  the  said  Ng  Sam,  Yee  Ngau,  Ng  Tin  and 
Ng  Sing  were  each  of  them  duly  advised  of  the  purpose  of 
the  said  hearing  conducted  by  immigrant  inspector  Arthur 
L.  Weeks,  and  they  were,  each  of  them,  informed  of  their 
right  to  be  represented  by  counsel  and  each  of  them  waived 
such  right  and  each  of  the  Chinese  persons  were  given  time 
in  which  to  secure  services  of  counsel  if  they  so  desired  and 
each  of  the  said  Chinese  persons  was  duly  advised  of  his 
privilege  to  be  admitted  to  bail  pending  the  disposition  of 
the  said  warrant  of  arrest. 

Eighth,  That,  thereafter,  and  on  or  about  December  4, 
1913,  the  record  of  the  hearings  aforesaid  (a  transcript  of 
which  is  hereto  annexed  and  marked  Exhibits  **A"  and 
"D"  respectively),  was  duly  transmitted  to  the  Secretary  of 
Labor  through  the  commissioner  general  of  immigration  ac- 
companied by  a  letter  of  transmittal,  the  finding  of  the  said 
immigrant  inspector  Arthur  L.  Weeks,  copies  of  which  letter 
and  findings  are  hereto  annexed  marked  Exhibits  "E,"  "F," 
"G,"  "H"  and  "F'  respectively,  and  made  a  part  hereof  as  if 
fully  and  at  length  set  forth  herein. 
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Ninth.  That  thereafter,  after  duly  considering  the  evidence 
appearing  in  the  record  of  the  said  hearing,  the  then  Acting 
Secretary  of  Labor  became  and  was  satisfied  that  each  of  the 
said  ah'ens,  Ng  Sam,  Yee  Ngau,  Ng  Tin  and  Ng  Sing  were 
illegally  within  the  United  States  in  violation  of  the  Immi- 
gration Act  of  February  20,  1907,  in  that  each  of  the  said 
Chinese  persons  was  then  and  there  an  alien  who  had  entered 
the  United  States  at  a  point  unknown  from  Canada  on  or 
about  the  20th  day  of  November,  1913,  at  a  time  and  place 
other  than  as  designated  by  the  immigration  officers  without 
inspection  as  required  by  law  and  in  that  each  of  the  said 
Chinese  persons  was  likely  to  become  a  public  charge  at  the 
time  of  entry  and  further  in  that  each  of  the  said  Chinese 
persons  was  in  the  United  States  in  violation  of  the  Chinese 
exclusion  laws. 

Tenth,  That  by  virtue  of  a  warrant  duly  issued  by  the 
Acting  Secretary  of  Labor  on  the  8th  day  of  December, 
1913,  the  said  Chinese  aliens,  and  each  of  them,  were  duly 
detained  for  deportation  from  the  United  States  pending  the 
execution  of  said  warrant  directing  their  deportation  and 
return  to  China,  the  country  whence  they  came,  a  copy  of 
which  warrant  of  deportation  is  hereto  annexed  and  made 
a  part  hereof  as  if  fully  and  at  length  set  forth  herein  and 
marked  Exhibit  "J." 

Eleventh.  That  a  certified  copy  of  said  warrant  of  deporta- 
tion of  each  of  said  Chinese  aliens  was  duly  transported  to 
John  H.  Clark,  commissioner  of  immigration,  at  Montreal, 
with  a  letter  from  the  acting  commissioner  general  of  immi- 
gration, a  copy  of  which  is  annexed  hereto  and  marked 
Exhibit  "K,"  which  said  exhibit  is  made  a  part  hereof  as  if 
fully  and  at  length  set  forth. 

Twelfth,  That  instructions  directing  the  delivery  of  the 
said  Chinese  aliens  to  the  port  of  San  Francisco,  in  the 
state  of  California,  were  duly  received  by  John  H.  Clark, 
United  States  commissioner  of  immigration,  at  Montreal,  on 
or  about  the  24th  day  of  December,  1913,  a  copy  of  which 
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instructions  is  hereto  annexed  and  marked  Exhibit  "L,"  and 
made  a  part  hereof  as  if  fully  and  at  length  set  forth. 

Thirteenth.  That  in  accordance  with  the  said  instructions, 
immigrant  inspector  J.  C.  Hise  took  into  his  custody  the  said 
Chinese  aliens  and  transported  them  to  the  city  of  New 
Orleans  and  placed  them  temporarily  in  the  custody  of 
respondent  pending  the  continuation  of  the  journey  of  the 
said  Hise  and  the  said  Chinese  aliens  to  the  city  of  San 
Francisco,  California,  for  the  purpose  of  the  deportation  of 
the  said  Chinese  aliens. 

Fourteenth,  That  at  the  time  of  service  of  the  writ  of 
habeas  corpus  herein,  said  aliens  were  in  the  custody  and 
control  of  respondent  under  and  by  virtue  of  the  said  warrant 
for  their  deportation  to  China  according  to  law. 

Fifteenth*  That  all  the  executive  and  administrative  pro- 
ceedings which  have  been  taken  herein  have  been  duly  taken 
in  accordanc  with  the  provisions  of  the  Immigration  Act  of 
Congress,  February  20,  1907,  as  amended  by  the  act  of 
Congress,  March  26,  1910,  and  that  the  said  Chinese  aliens, 
and  each  of  tliem,  have  been  given  a  fair  and  impartial 
hearing. 

Respondent  says  that  the  foregoing  allegations  and  aver- 
nients  are  based  upon  information  and  belief  and  that  the 
source  of  his  information  and  the  grounds  of  his  belief  are 
the  official  records  of  the  proceedings  herein  recited  which 
are  annexed  as  exhibits  and  correspondence  which  respondent 
has  had  with  officers  of  the  Department  of  Labor  in  con- 
nection with  the  deportation  of  said  aliens. 

Wherefore,  respondent  prays  that  the  writ  of  habeas  corpus 
herein  be  dismissed  and  that  the  aliens,  Ng  Sam,  Yee  Ngan, 
Ng  Tin  and  Ng  Sing  be  remanded  to  the  custody  and  control 
of  respondent  to  be  dealt  with  according  to  law. 

(Signed)     Joseph  H.  Wallis, 

Assistant  Commissioner. 

[yeri/ication,] 

(n  Taken  from  Wallis  v.  U,  S..  230  Fed.  71,  144  C.  C  A.  367. 
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Ho.  1316- 

Denial  to  Return  to  Writ  of  Habeas  Corpus.  (1) 

■ 

[Caption.] 

The  petitioner  by  way  of  a  denial  of  the  return  to  the 
writ  of  habeas  corpus  under  the  statute  denies  that  on  the 
2nd  day  of  October,  1917,  or  at  any  other  time  he  deserted 
the  military  service  of  the  United  States  at  St.  Louis,  Mis- 
souri, or  any  dther  place,  or  that  he  remained  absent  in 
desertion  until  he  was  apprehended  in  St.  Louis  on  the  10th 
day  of  October,  1917,  and  was  committed  to  the  custody  of 
the  respondent.  On  the  contrary,  the  petitioner  avers  that 
he  never  was  in  the  military  service  of  the  United  States 
as  he  has  heretofore  alleged  in  his  petition  for  the  writ 
and  he  alleges  as  he  has  heretofore  alleged,  that  he  was 
arrested  without  authority  of  law  by  certain  police  officers 
of  the  city  of  St.  Louis  by  the  direction  of  the  board  referred 
to  in  said  return  and  unlawfully  committed  by  said  officers 
to  the  custody  of  the  respondent,  by  whom  he  is  now  de- 
tained in  violation  of  law. 

The  petitioner  admits  that  he  was  registered  in  accordance 
with  the  act  of  May  18,  1917,  as  is  alleged  in  said  return. 

He  admits  that  he  was  drawn  for  service  as  is  alleged  in 
said  return. 

He  admits  that  on  the  11th  day  of  August,  1917,  the  local 
board  for  division  number  fourteen  of  the  city  of  St.  Louis^ 
mailed  him  a  notice  to  appear  before  the  board  as  is  alleged 
in  said  return. 

He  admits  that  the  said  local  board  posted  notice  of  such 
call  as  is  alleged  in  said  return. 

He  admits  that  he  appeared  for  physical  examination  and 
the  board  found  him  physically  qualified  for  ser\'ice  as  is 
alleged  in  said  return. 

He  admits  that  on  tlie  17lh  day  of  August,  1917,  he  filed 
with  said  local  board  a  claim  of  discharge  from  draft,  as 
is  alleged  in  said  return. 
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He  admits  that  the  local  board  certified  to  the  district 
l)oard,  division  number  one,  eastern  judicial  district  of  Mis- 
souri that  the  petitioner  was  duly  called  for  military  service 
of  the  United  States  as  is  alleged  in  said  return. 

He  admits  that  on  the  28th  day  of  August,  1917,  the  said 
local  board  for  division  fourteen  notified  petitioner  that  he 
had  been  certified  by  said  board  to  the  district  board  as 
having  been  called  for  military  service  of  the  United  States, 
as  is  alleged  in  said  return. 

He  admits  that  the  district  board  for  division  number  one, 
eastern  judicial  district  of  Missouri  on  the  12th  day  of  Sep- 
tember, 1917,  certified  the  name  of  petitioner  as  one  selected 
for  military  service  and  that  notice  to  that  effect  was  on  the 
13th  day  of  September,  1917,  posted  by  said  board  for  divi- 
sion number  fourteen,  as  is  alleged  in  said  return. 

He  admits  that  on  the  13th  day  of  September,  1917,  said 
local  board  for  division  number  fourteen  mailed  to  him  a 
notice  that  he  had  been  selected  for  military  service  as  a  part 
of  the  quota  for  and  in  division  number  fourteen,  as  is 
alleged  in  the  return. 

He  admits  that  on  the  2nd  day  of  October,  1917,  there 
was  posted  by  the  said  local  board  for  division  number  four- 
teen a  list  of  men  ordered  to  report  to  local  board  number 
fourteen  (a  list  of  men  ordered  to  report  to  local  board 
number  fourteen)  for  military  duty  and  for  transportation 
to  military  Camp  Funston,  Riley,  Kansas. 

He  admits  that  the  said  local  board  for  division  number 
fourteen,  on  the  29th  day  of  September,  1917,  mailed  to 
petitioner  at  his  home  an  order  to  report  to  the  office  of  the 
local  board  on  the  2nd  day  of  October,  1917,  for  military 
duty,  as  is  alleged  in  said  petition. 

He  admits  that  he  failed  and  refused  to  report-  to  any  one 
or  anybody  in  accordance  with  the  supposed  orders  of  the 
local  and  district  boards  for  military  service  of  the  United 
States,  as  is  alleged  in  said  return. 
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He  admits  that  the  said  local  board  made  its  report,  to  the 
adjutant  general  of  the  army,  that  the  petitioner  had  failed 
to  report  as  is  alleged,  and  he  admits  that  the  chairman  of 
the  local  board  made  and  sent  a  report  to  the  adjutant 
general  at  Jefferson  Barracks  stating  that  the  petitioner  had 
failed  and  refused  to  report  as  is  stated  in  the  return. 

He  denies  that  by  reason  of  any  of  the  facts  offered,  he 
was  duly  and  legally  called  to  the  military  service  of  the 
United  States,  on  the  2nd  day  of  October.  1917,  or  at  any 
other  time,  for  the  duration  of  the  present  war  or  for  any 
other  period.  He  denies  that  he  deserted  the  military  service 
of  the  United  States  at  St.  Louis,  Missouri,  on  the  2nd  day 
of  October,  1917,  or  at  any  other  time,  and  that  he  remained 
absent  in  desertion  until  he  was  arrested  and  was  committed 
into  the  custody  of  the  respondent  by  whom  he  is  now 
unlawfully  detained. 

He  admits  that  charges  based  upon  and  alleging  desertion 
have  been  preferred  against  him  for  such  alleged  offense  and 
he  admits  that  he  will  be  brought  to  trial  upon  such  charges 
before  a  court  martial  as  soon  as  such  can  be  convened  by 
the  commanding  general  of  the  central  department  of  the 
United  States  army. 

By  way  of  a  further  denial  the  said  petitioner  alleges  that 
upon  its  face  the  return  of  the  respondent  shows  that  peti- 
tioner is  entitled  to  a  discharge  from  the  unlawful  detention 
in  which  he  is  now  held  by  the  said  respondent,  and  that 
accordingly,  he  prays  as  prayed  in  his  petition  that  he  may 
be  discharged  from  such  detention. 

Robert  H.  Franke. 

[Verification.] 

(I)  Taken  from  Franke  v.  Murray,  248  Fed.  865.  160  C.  C.  A.  623. 
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PROCEEDINGS  AGAINST  JAILER.     (PRISONER 

ESCAPED.) 

Ho.  1317. 

Motion  for  Rule  against  Jailer  to  Show  Cause,  etc. 

[Caption.] 

Now  comes  J.  H.,  attorney  for  the  United  States,  and  in- 
forms the  court  that  the  defendant,  L.  H.,  on  the  — ^ —  day 

of ,  1894,  in  pursuance  of  a  sentence  and  judgment  of 

said  court  was,  on  a  temporary  mittimus,  delivered  to  the 

marshal  and  committed  to  the  jail  of county,  in  the  state 

of ,  in  charge  of  W.  C,  to  await  further  order  of  court; 

that  on  the day  of ,  1894,  a  final  commitment  was 

issued  to  the  marshal  directing  him  to  execute  the  sentence 
of  the  court  and  deliver  the  body  of  L.  H-  to  the  warden  of 

the  penitentiary  of  the  state  of ,  to  be  imprisoned  for  the 

term  of years,  and  to  pay  the  penalty  of ,  and  on 

the day  of ,  1894,  at  7  o'clock  p.  m..  the  marshal 

demanded  such  prisoner  of  W.  C,  keeper  of  the  county  jail, 
and  was  informed  that  said  prisoner  had  escaped. 

Wherefore  he  prays  for  a  rule  to  issue  to  the  said  W.  C, 

jailer  of county,  to  show  cause  why  he  should  not  be 

attached  for  contempt  for  failure  to  comply  with  the  order  of 
the  court.  J.  H., 

United  States  Attorney, 
District  of . 


Ho.  1318. 

Granting  Motion  for  Rule,  etc 

[Caption.] 

This  cause  coming  on  to  be  heard  on  the  motion  for  a  rule 

to  issue  to  the  keeper  of  the county  jail  by  the  attorney 

for  the  United  States,  and  the  same  being  submitted,  and  the 
court  being  fully  advised,  grants  the  same,  and  it  is  ordered 

that  a  rule  to  show  cause  be  issued  to  W.  C,  the  jailer  of 

county,  returnable  for  hearing  on  the day  of ,  1894. 
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Ho.  1319. 

Rule  for  Jailer  to  Show  Cause,  etc. 
[Caption.] 

The  President  of  the  United  States  of  America  to  W.  C, 
jailer  of county,  state  of : 

.  You  are  hereby  cited  and  admonished  and  ordered  to  ap- 
pear before  our  district  court  of  the  United  States  within 

and  for  the district  of ,  on  Saturday,  the day 

of ,  1894,  at  ten  o'clock  a.  m.,  to  show  cause,  if  any  you 

know  or  have,  why  you  should  not  be  attached  for  contempt 
of  court  on  failure  to  comply  with  the  order  of  court  to 
safely  keep  the  said  L.  H.  a  prisoner. 

It  is  ordered  that  the  marshal  of  this  district  make  return 
of  this  rule  on  or  before  the  appearance-day  above  noted. 

[Add  teste  according  to  court  issuing  the  rule,] 


No.  1320. 

Answer  of  Jailer  to  the  Rule  to  Show  Cause. 

The  United  States,  Plaintiffs,    ^ 

V.  >  Answer. 

W.  C,  Defendant.  ) 

Now  comes  the  said  W.  C,  and  for  answer  to  the  rule  is- 
sued herein  to  show  cause  why  he  should  not  be  attached 
for  contempt  of  this  honorable  court  says  that  L.   S.  is  the 

sheriff  of  county,  ,  and  that  by  Section  7368  of 

the  Revised  Statutes  of it  is  provided: 

"The  sheriff,  or  person  acting  as  such,  shall  have  charge 
of  the  jail  of  the  county,  and  of  all  persons  confined  therein,' 
and  the  same  shall  safely  keep  and  by  himself  or  deputy 
shall  at  all  times  attend  to  the  jail  and  govern  and  regulate 
the  same  according  to  the  rules  and  regulations  prescribed 
by  the  court  of  common  pleas." 
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He  further  says  that  the  said  sheriff  of county  duly 

appointed  him,  the  said  W.  C,  and  one  C.  W.,  deputies  of 
said  county. 

That  he  was  assigned  as  such  deputy  to  be  the  keeper  of 
the  jail  of  said  county,  and  that  the  said  C.  W.  was  duly 
appointed  by  said  sheriff  slS  turnkey  of  the  jail  of  said 
county.  That  in  the  absence  of  the  jailer,  and  while  not  on 
duty  as  such,  the  said  C.  W.  acts  as  jailer,  and  performs  the 
duties  as  such,  and  all  of  this  was  true  at  the  time  of  the 
alleged  escape  of  said  L.  H.  He  further  says  that  the  said 
L.  H.  was  not  placed  in  his  charge  except  as  he  was  l)y  law 
placed  therein  when  he  was  committed  to  said  jail.  He 
further  says  that  said  L.  H.  did  escape  from  said  jail,  but 
without  the  knowledge  of  said  respondent  and  while  he,  said 
W.  C,  was  not  on  duty  as  such  jailer,  while  he  was  lawfully 
off  duty,  and  while  he  was  absent  from  said  county  jail  on 
business,  and  during  regular  hours  of  absence  as  known  and 

authorized  by  the  sheriff  of  county.     W.   C.   further 

says  that  said  escape  was  without  any  fault  on  his  part, 
and  that  he  has  not  been  guilty,  or  intended  to  be  so,  of 
contempt  of  this  honorable  court,  nor  has  be  acted  in  viola- 
tion of  his  duty  in  any  particular. 

Wherefore,  said  W.  C.  asks  to  be  dismissed  from  the  re- 
quirements of  said  rule  to  show  cause  why  he  should  not  be 
attached  for  contempt.  V.  &  Y., 

Attorneys  for  Respondent. 

State  of ,  County  of . 


W.  C,  being  duly  sworn,  says  that  the  facts  stated  in  the 
foregoing  answer  are  true  as  he  believes.  W.  C. 

Sworn  to  before  me  and  assigned  in  my  presence  this 

day  of ,  1894.  J.  N., 

[Seal.}  Notary  Public  in  and  for County. 
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No.  1321. 

Entry  Discharging  Jailer. 

[Caption.] 

On  reading  and  filing  the  answer  of  the  defendant,  W.  C, 
to  the  rule  to  show  cause  why  he  should  not  be  attached  for 
contempt,  filed  against  him  in  this  cause,  and  on  motion  of 
counsel  for  said  defendant,  W.  C,  it  is  ordered  hereby  that 
the  rule  to  show  cause  why  said  W.  C.  should  not  be  attached 
for  contempt  in  this  cause  be  and  the  same  is  hereby  dis- 
charged at  the  costs  of  the  United  States. 


ADMIRALTY. 


LIBELS  IN   REM. 

No.  1322 

General  Form  (z). 

The  District  Court  of  the  United  States,  \      r*.  a  ^    -.^i*, 
for  the District  of .  /     I^  Admiralty. 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the District  of : 

A.  B.,  [occupatiaH]^  of  the  city  of ,  state  of ,  brings 

this  his  libel  against  the  ship  [^r,  brig,  tug,  or^  steamboat,  ^/^.], 
[name  ofvessel\  whereof  C.  D.  is,  or  lately  was,  master,  now 

lying  in  port  at ,  in  the  district  aforesaid,  her  tackle, 

sails,  (2)  apparel,  furniture,  boats,  and  other  appurtenances, 
and  cargo  (3),  and  all  persons  intervening  for  their  interest 
in  said  vessel  in  a  cause  of  contract,  \or^  collision,  or^  salvage, 
or^  damage,  or^  possession,  or^  as  may  de]y  civil  and  maritime, 
and  the  said  libellant  alleges  and  propounds  as  follows :  [here 
state  the  allegations  of  fact  in  numbered  articles^  the  last 
article  being  as  folloxvs ;] 

.     That  all  and  singular  the  premises  are  true  and 

within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  this  honorable  court. 

Wherefore,  the  libellant  prays  that  process  in  due  form  of 
law;  according  to  the  course  of  this  honorable  court  in  cases 
of  admiralty  and  maritime  jurisdiction,  may  issue  against  the 
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said  vessel,  her  tackle,  sails  (2),  apparel,  furniture,  boats,  and 
other  appurtenances  (4),  and  cargo  laden  therein  (3),  and  that 
all  persons  having  or  pretending  to  have  any  right,  title,  or 
interest  therein,  may  be  cited  to  appear  and  answer  all  and 
singular  the  matters  aforesaid,  and  that  this  honorable  court 
would  be  pleased  to  decree  to  the  libellant  the  payment  of  the 
said  amount  due  to  libellant  on  his  contract  [or  whatever  the 
case  may  require\  aforesaid,  with  costs,  and  that  the  said 
vessel  may  be  condemned  and  sold  to  pay  the  same,  and  that 
the  libellant  may  have  such  other  and  further  relief  as  in 
law  and  justice  he  may  be  entitled  to  receive. 

X.&X.,  A.B; 

Proctors. 

iv.    X., 

Advocate. 
The  United  States  of  America, 

District  of ,  ss. 

•  On  this day  of ,  1903,  before  me,  at ,  person- 
ally appeared  the  within-named  A.  B.,  and  made  oath  that  he 
had  read  the  foregoing  libel  and  knows  the  contents  thereof, 
and  that  the  same  is  true  as  to  his  own  knowledge,  except  as 
to  those  matters  and  things  stated  to  be  on  his  information  and 
belief,  and  as  to  those  matters  and  things  he  believes  them  to 
be  true.  A.  B. 

Subscribed  and  sworn  to  on  the  day  last  above  mentioned, 
before  me.  J*  H., 

\Seal.'\  United  States  Commissioner 

in  and  for  the        ■ 
District  of . 


(1)  For  the  neceaaary  allegations  in  a  libel  in  rem,  see  the  23d  Rule  in 
Admiralty,  Benedict's  Admiralty,  chap.  21;  see  also  cases  cited,  Desty's 
Fed.  Proc.,  under  Admiralty  Rule  23. 

(2)  If  the  Tessel  is  a  steamboat,  insert  the  words  ''engines,  boilers,  and 
machinery." 

(3)  In  a  libel  against  the  ship  only,  omit  "and  cargo,"  and  also  *'aiid 
cargo  laden  therein."  in  the  prayer. 

(4)  See  8th  Rule  in  Admiralty. 
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Against  a  Vessel  for  Repairs  (i).  ^  ■  '- 

The  District  Court  of  the  United  States,  1    t    Ad    '    Itv 

for  the District  of .  /  ^' 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 

States  in  and  for  the  -. District  of . 

A.  B.,  [occupation],  of  the  city  of ,  state  of ,  brings 

this  his  libel  against  the  ship  \ory  brig,  tug,  or  steamboat,  etcJ\^ 
[name  of  vessef\,  whereof  C.  D.  is,  or  lately  was,  master,  now 

lying  in  port  at ,  in  the  district  aforesaid,  her  tackle,  sail^, 

apparel,  furniture,  boats,  and  other  appurtenances,  and  cargo, 
and  all  persons  intervening  for  their  interest  in  said  vessel  in  a 
cause  of  contract,  civil  and  maritime,  and  the  said  HbeHaiit 
alleges  and  propounds  as  follows : 

First,     That  the  said  vessel  \ttame\y  of  the  burden  of  about 

tons,  a  foreign  vessel  belonging  to  the  port  of ,  and 

for  some  time  past  and  now  lying  in  the  said  port  of , 


and  being  in  need  of  repairs,  the  said  libellant  furnished  the 
necessar}'  materials  for  said  vessel,  and  all  necessary  work 
and  labor  upon  the  same  to  make  her  sea-worthy,  which  said 
materials  and  work  and  labor  are  particularly  set  forth,  to- 
gether with  the  rime  and  date  when  the  said  materials  were 
furnished,  and  the  said  work  and  labor  done,  in  the  schedule 
hereto  annexed,  and  made  part  hereof;  and  that  the  said 
materials  furnished,  and  work  and  labor  done  by  the  libellant 
amount  to dollars,  and  that  all  of  said  materials  fur- 
nished, and  work  and  labor  done  as  aforesaid  upon  said  ves- 
sel were  necessary  to  and  for  said  vessel,  and  the  said  ma- 
terial furnished  and  tlie  said  labor  done  were  on  the  credit  of 
said  vessel. 

Second.  That  the  master  or  owner  of  said  vessel  hitherto 
has  refused,  and  still  refuses  to  pay  the  same,  or  any  part 
thereof,  although  often  requested  so  to  do. 

Third,  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  this  honorable  court. 
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Wherefore,  the  libellant  prays  that  process  in  due  form  of 
law,  according  to  the  course  of  this  honorable  court  in  cases  of 
admiralty  and  maritime  jurisdiction,  may  issue  against  the  said 
vessel,  her  tackle,  sails,  apparel,  furniture,  boats,  and  other 
appurtenances,  and  cargo  laden  therein,  and  that  all  persons 
having  or  pretending  to  have  any  right,  title, or  interest  therein, 
may  be  cited  to  appear  and  answer  all  and  singular  the  matters 
aforesaid,  and  that  this  honorable  court  would  be  pleased  to 
decree  to  the  libellant  the  payment  of  the  said  amount  due  to 
libellant  aforesaid,  with  costs,  and  that  the  said  vessel  may  be 
condemned  and  sold  to  pay  the  same,  and  that  the  libellant 
may  have  such  other  and  fixrther  relief  as  in  law  and  justice  he 
may  be  entitled  to  receive.  A.  B. 

"  Vmficatton.l 

Attach^  as  schedule^  an  itemized  bill  for  materials  and  work.'] 

(i)  The  pleader  will  find  in  this  form  sufficient  guide  for  a  libel  in 
rem  for  supplies  furnished.  As  to  where  a  libel  in  rem  lies,  see  Brig 
Nestor,  i  Sum.,  73;  also  cases  cited,  Desty's  Fed.  Proc.,  uAder  Admiralty 
Rule  12. 


Ho.  1324 

By  a  Mariner  for  Wages  (z). 

The  District  Court  of  the  United  States,  \      t     a  j    •    1^ 
for  the District  of .  }     I^  Admiralty. 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 

States  in  and  for  the District  of : 

A.  B.  of ,  late  mariner  on  board  the  ship  [oTj  brig,  <7r, 

schooner,  etc,^]  [name  of  vessel\  now  lying  at  the  port  of 

,  in  the  district  aforesaid,  brings  this  his  libel,  against 

said  vessel,  whereof  C.  D.,  is,  or  lately  was,  master,  hei 
tackle,  sails,  apparel,  furniture,  boats,  and  appurtenances, 
and  all  persons  intervening  for  their  interests  therein,  in  a 
cause  of  subtraction  of  wages,  civil  and  maritime,  and  the 
said  libellant  alleges  and  propounds  as  follows : 
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First.    That  on  or  about  the day  of  — ,  1894,  the 

said  vessel ,  whereof  the  said  C.  D.  was  then  master,  be- 
ing then  in  the  port  of ,  and  destined  on  a  voyage  to 

Liverpool,  England,  and  thence  to  Rotterdam,  Holland,  and 

thence  back  to  the  said  port  of ,  he,  the  said  C.  D.,  did 

ship  and  hire  the  libellant  to  serve  as  mariner  on  board  the 
said  ship,  for  and  during  the  said  voyage,  at  the  rate  of  wages 

of dollars  per  month,  as  per  schedule  hereto  annexed 

and  made  part  thereof;  and  accordingly,  on  or  about  the 

day  of ,  1894,  the  libellant  entered  on  board  in  the  service 

of  said  ship  in  the  capacity  and  at  the  monthly  wages  afore- 
said, and  signed  the  usual  shipping  articles,  or  mariner's  con- 
tract; which  said  agreement  is  now  in  the  possession  of  the 
said  C.  D.,  and  which  for  greater  certainty  the  libellant  prays 
may  be  produced  here  in  court. 

Second.  That  the  said  ship,  having  taken  in  a  cargo  of 
general  merchandise,  proceeded  on  her  said  voyage  with  the 
libellant  on  board,  and  arrived  at  said  port  of  Liverpool,  on 

or  about  the day  of ,  1894,  with  said  cargo  on  board, 

part  of  which  she  deUvered,  and  having  taken  on  board  other 
merchandise,  proceeded  on  her  voyage  to  the  said  port  of 

Rotterdam,  Holland,  where  she  arrived  on  or  about  the 

day  of ,  and  delivered  her  cargo  and  made  freight.     She 

thereupon  immediately  loaded  a  cargo  of  general  merchan- 
dise, and  proceeded  on  her  homeward-bound  voyage  to  the 

said  port  of ,  where  she  arrived  on  or  about  the day 

of ,  1894,  with  libellant  on  board,  and  was  there  safely 

moored,  and  after  the  aforesaid  voyage  was  ended,  the  said 
libellant  was  discharged  from  the  service  of  the  said  ship 
without  receiving  the  wages  due  to  him  for  the  said  voyage 

(except  the  sum  of dollars),  though  often  said  libellant 

has  requested  payment  of  the  same. 

Third.  That  during  the  whole  time  he  was  in  the  service 
of  the  aforesaid  vessel,  the  libellant  faithfully  performed  his 
duties  on  board  the  said  vessel,  and  is  entitled  to  receive  his 
wages. 
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Fourth.  [Conclude  with  the  last  article,  prayer,  eic,,^  in 
Form  No.  1322,  inserting  in  the  prayer  "payment  of  ^his 
wages,"  aforesaid.     A  schedule  should  be  attached  to  the  libelS\ 

(1)  R.  S.,  Sees  4546,  4547.    See  also,  13th  Rule  in  Admiralty.  ' 


No.  1325. 

Schedule  to  be  Attached  to  Libel  for  Wages. 

Referring  to  the  foregoing  libel  and  forming  a  part  thereof 

The [name  of  vessel'] Dr. 

To  A.  B., 

Wages  from  the day  of ,  1894,  to day  of 

— ,  1894,  at dollars  per  month.  $ •  • 


No.  1326.  ' 

By  a  Mariner  for  Wages  Without  Written  Contract.  (1) 

[Proceed  as  in  No.  1324  to  the  words,  "he,  the  said  C.  D.," 
in  article  first,  and  continue  said  article  as  follows:] 

First. he,  the  said  C.  D.,  did  ship  and 

hire  the  libelant  tp  serve  as  mariner  on  board  the  said  ship 
for  and  during  the. said  voyage;  and  accordingly,  on  or  about 

the  day  of  r,  1894,  the  libelant  entered  on  board 

and  into  the  service  of  the  said  vessel  in  the  capacity  afore- 
said. 

Second.     [The  same  as  article  second.  No.  1324.] 

Third.  That  during  the  whole  time  he  was  in  the  serv- 
ice of  the  said  vessel,  the  h'belant  faithfully  performed  his 
duties  in  the  capacity  aforesaid,  and  he  thereby  became  en- 
titled by  law  to  receive  the  wages  of dollars  per  month, 

as  set  forth  in  the  schedule  hereto  annexed  and  made  part 
hereof,  so  much  or  greater  wages  having  been  paid  to  one  or 
more  seamen  for  the  voyage  aforesaid,  and  no  shipping  articles 
or  mariners'  contract  having  been  signed  by  the  libelant. 

Fourth.  [Conclude  as  in. No.  1324,  and  add  schedule  No. 
1325.] 

(1)  See  note  to  No.  1224. 
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No.  1327. 

By  Mariner  for  Wages  after  Ship  has  Left  Port(l) 

[//  the  vessel  has  left  the  port  where  its  voyage  ended,  or  is 
about  to  leave  such  port  within  ten  days  after  delivery  of  her 
cargo,  process  may  issue  on  a  libel  in  rem.  without  preliminary 
summons.  (R.  S.  Sec.  4547.)  In  such  cases  there  should  be 
an  additional  allegation  in  a  separate  article,  in  Nos.  1324  and 
1326,  which  may  be  as  follows:] 

Fourth.  That  said  vessel  has  left  the  port  of  delivery  where 
the  said  voyage  ended  without  paying  to  the  libelant  the  balance 
of  wages  due  as  aforesaid.     [Or, 

Fourth.  That  the  said  vessel  is  about  to  proceed  to  sea 
before  the  end  of  ten  days  next,  after  the  delivery  of  her 
cargo  or  ballast  [according  to  the  facts  of  the  case.] 

(1)  For  affidavit,  see  No.  1484. 


No.  1328. 

For  Wages  on  Discharge  before  Beginning  Voyage.  (1) 

[Proceed  with  title,  address,  introduction,  and  article  first  as 
in  No.  1324,  and  continue  as  follows:] 

Second.     That  the  vessel  began  taking  in  cargo,  and  on 

the day  of ,  1894,  before  the  commencement  of  her 

voyage,  the  libelant  was  discharged  by  the  said  master  from 
the  services  of  the  said  vessel  without  his  consent  and  with- 
out fault  on  his  part  to  justify  his  discharge. 

Third.  That  during  the  time  he  was  in  the  service  of 
the  said  vessel,  the  said  libelant  faithfully  performed  his 
duty,  and  is  entitled  to  receive  wages  for  three  days'  serv- 
ice, at  the  rate  of dollars  per  month  aforesaid,  to-wit, 

dollars.    He  also  claims  in  addition  thereto,  a  sum  equal 

in  amount  to  one  month's  wages  as  compensation,  to-wit, 


dollars,  amounting  in  the  aggregate  to  dollars,  which 

said  sum  he  has  demanded  of  the  master,  who  refused  and 
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Still  refuses  to  pay  the  same  or  any  part  thereof,  and  that  the 
same  remains  wholly  unpaid  and  justly  due  to  said  libelant. 
Fourth.     [Conclude  as  in  No.  1324.] 

(1)  R.  S.,  Sec.  4527. 

Ho.  1329. 

For  Wages  on  a  Boat  on  Navigable  Rivers  and  Lakes. 

[Proceed  with  title,  address,  and  introduction,  as  in  No. 
1324,  and  continue  as  follozvs:] 

First.  That  the  said  [name  of  vessel],  at  the  time  when 
the  said  services  hereinafter  mentioned  were  rendered,  was 

a  vessel  of tons  burden,  and  engaged  in  the  business 

of  foreign  and  domestic  commerce,  and  navigation  upon  the 
public  and  navigable  rivers  and  waters  of  the  United 
States,  and  upon  waters  navigable  from  the  sea,  to-wit,  upon 

the river  [or,  lake],  and  that  said  vessel  now  lies  at  the 

port  aforesaid  in  said  district,  and  within  the  reach  of  pro- 
cess of  this  honorable  court(l). 

Second.  That  at  the  dates  set  forth  on  the  schedule  at- 
tached and  made  part  hereof,  the  said  vessel,  whereof  the 

said  C.  D.  was  then  master,  being  at  the  port  of ,  the 

said  master,  by  himself  or  his  agent,  did  hire  and  ship  the 
said  libelant  to  serve  as  common  mariner  [pilot,  cook,  etc.,  or 
as  may  be]  on  board  the  said  vessel,  at  the  rate  of  wages  set 
forth  in  full  in  the  schedule  before  mentioned.  That  in  pur- 
suance thereof,  this  libelant,  on  or  about  the  day  of 

,  1894,  went  on  board  and  entered  into  the  service  of 

said  master  of  said  vessel,  as  such  mariner  [or,  etc.],  and 
served  for  the  time  and  at  the  rate  of  wages  set  forth  in  said 
schedule. 

Third.  That  at  the  time  he  was  discharged  from  the  said 
vessel  the  wages  earned  by  him,  as  aforesaid,  were  not  paid 
to  him,  or  any  part  thereof,  except  what  is  duly  credited  in 
the  schedule  hereto  annexed:  and  that  there  is  now  due  to 

libelant,  by  reason  of  his  services  aforesaid,  the  sum  of 

dollars,  which  the  said  master,  or  owner  of  the  said  vessel. 
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hitherto  has  altogether  refused  and  still  refuses  to  pay»  al- 
though often  requested  so  to  do. 

Fourth,    That  during  the  whole  time  the  said  libelant  was 

in  the  service  of  the  said ,  to-wit,  from  the  time  he  went 

on  board  thereof,  to  the  time  of  his  leaving  the  same,  he 
faithfully  performed  his  duties  as  mariner  on  board  said  ves- 
sel according  to  the  best  of  his  ability,  and  was  obedient  to 
the  lawful  commands  of  the  said  master  and  to  the  other  offi* 
cers  of  the  said  vessel,  and  is  entitled  to  his  wages  aforesaid. 

Fifth,     [Conclude  as  in  No,  1324.] 

(1)  It  is  not  necessary  to  plead  license,  size,  or  enrollment  of  vesseL 
The  Act  of  February  26,  1845,  not  eflfective.  The  Eagle,  8  Wall.  IS;  Rover* 
33  Fed  514;  The  General  Cass,  1  Brown  Adm.  334, 


No.  1330, 

Libel  for  Wages  tinder  Seamen's  Act  of  1915,  the  LaFollette 

Act(l) 

[Caption,] 

To  the  Honorable  Robert  T.  Ervin,  Judge  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
Alabama,  Sitting  in  Admiralty: 

The  libel  of  Erik  Sandberg,  Carl  Jannson,  Magnus  Persson, 
Andreas  Evanger,  S.  K.  Benjaminsen  and  John  Peranen 
against  the  British  full-rigged  ship  Talus,  her  tackle,  apparel 
and  furniture,  and  against  all  persons  lawfully  intervening  for 
their  interest  therein,  in  a  cause  of  wages,  civil  and  maritime, 
alleges  as  follows: 

First.  That  on,  to-wit,  the  6th  day  of  November,  1916,  libel- 
ant, John  Peranen,  was  employed  by  the  said  ship's  agents 
to  perform  the  services  of  a  second-mate;  on,  to-wit,  November 
30,  1916,  libelants,  Erik  Sandberg,  Carl  Jannsen  and  Mag- 
nus Persson  were  employed  by  the  said  agents  to  work  on 
said  ship  as  seamen;  and  on,  to-wit,  December  6th,  libelants, 
Andreas  Evanger  and  S.  K.  Benjaminsen  were  employed  by 
the  said  agents  to  perform  the  services  of  seamen  aboard  said 
ship.  All  of  the  libelants  were  employed  in  Liverpool,  and 
the  said  ship  arrived  in  Mobile  February  13,  1916,  and  is 
loading  timber,  and  is  bound  for  a  port  in  the  British  Isles. 
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Libelants  Sandberg,  Jannsen  and  Persson  were  promised  seven 
pounds  per  month;  Evanger  and  Benjaminsen  seven  pounds 
and  ten  shillings,  and  as  second  mate  Peranen  was  promised 
twelve  pounds;  and  libelants  aver  that  they  have  well  and 
truly  performed  the  services  for  which  they  were  thus  em- 
ployed ;  and  Persson  further  shows  that  on,  to-wit,  December 
12th,  he  was  made  boatswain,  and  was  promised  one  pound 
additional  per  month,  and  that  he  had  well  and  truly  per- 
formed the  services  to  which  he  was  thus  promoted. 

Second,  That  the  said  ship  Talus  is  now  lying  at  docks  in 
the  city  of  Mobile,  in  the  division  and  district  aforesaid,  and 
is  within  the  admiralty  and  maritime  jurisdicton  of  this  honor- 
able court. 

Third.  That  on,  to-wit,  the  22nd  day  of  February,  1916, 
in  the  said  Port  of  Mobile,  your  libelants  demanded  from  the 
master  of  the  said  ship  one-half  of  the  wages  to  which  they 
were  entitled  under  the  Seamen's  Act,  but  the  master  refused 
to  pay  them  such  half  portion  of  the  wages  earned  by  them 
without  deducting  therefrom  certain  monies  paid  to  them  at 
Liverpool  by  way  of  advances,  but  stated  to  libelants  that  in 
paying  them  wages  he  would  take  into  account  such  advances ; 
and  whilst  libelants  admit  the  receipt  of  such  advances  and 
of  further  pa3mients  en  route  and  in  the  Port  of  Mobile,  they 
aver  that  the  master  has  wholly  neglected  and  refused  to  pay 
them  the  one-half  wages  to  which  they  are  entitled  under  said 
Seamen's  Act. 

Fourth.  Libelants  show  further  that  after  deducting  said 
advances  and  all  of  the  sums  received  by  them  on  account  of 
their  said  wages,  that  they  are  now  entitled  to  be  paid  the  fol- 
lowing sums  respectively,  in  American  money: 

Erik  Sandberg   $40.10 

Carl  Jannson 44.80 

S.  K.  Benjaminsen 37.35 

Magnus  Persson 55.43 

Andreas  Evanger   49.20 

John  Peranen  80.05 

$306.93 
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This,  because  they  claim  that  because  of  the  master's  said 
refusal  to  comply  with  said  Seamen's  Act  and  to  pay  them 
the  half  of  their  wages  aforesaid,  they  are  now  fully  dis- 
charged from  their  contract,  and  ought  to  be  paid  such  wages 
in  full. 

That  all  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  honorable  court. 
Wherefore,  libelants  pray  that  process  in  due  form  of  law, 
according  to  the  course  and  practice  of  this  honoralJle  court, 
as  a  court  of  admiralty  and  maritime  jurisdiction,  may  issue 
against  the  said  ship  Talus,  her  tackle,  apparel  and  furniture, 
and  that  all  persons  claiming  any  interest  therein  may  be  cited 
to  appear  and  answer  upon  oath  all  and  singular  the  matters 
aforesaid,  and  that  this  honorable  court  may  be  pleased  to 
.decree  in  favor  of  libelants,  the  payment  of  the  several  sums 
heretofore  claimed,  and  that  the  said  ship  may  be  condemned 
and  sold  to  pay  libelants*  costs  and  demands,  and  may  further 
decree  that  your  libelants  are  forever  discharged  from  any 
further  obligations  under  their  said  contract 

Erik  Sandberg, 
Carl  A.  Jansson, 
Magnus  Persson, 
Andreas  Evanger, 
S.  K.  Benjaminsen, 

.  TT  John  Peranen. 

Alex.  Howard,  "^ 

Proctor  for  Libelants. 

[Verification,] 

(1)  The  LaFollette  Act,  or  Seamen's  Act,  was  passed  March  4,  1915, 
38  Stat.  L.  1164  e(  seq.  This  proceeding  involves  Section  4  of  the  Act, 
amending  R.  S.  U.  S.,  Sec.  4530,  and  Sec.  10  (a)  and  (e),  and  the  case 
went  to  the  Supreme  Court  of  the  United  States,  248  U.  S.  185.  It  was 
there  held  that  advance  payments  to  seamen  in  foreign  ports  might  be 
deducted  in  ascertaining  the  amount  still  due  in  an  American  port,  one- 
half  of  which  the  sailor,  under  the  Act,  could  claim  and  which  was  claimed 
in  this  case. 

Secticm  4  (R.  S.  U.  S.,  Sec.  4530)  has  been  before  the  courts  many 
times;  it  applies  to  a  seaman  in  the  United  States  regardless  of  the  flag 
of  his  vessel.    The  Ixion,  237  Fed.  142;  The  Imberhome,  240  Fed.  830. 
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Jhe  seaman  is  entitled  to  one-half  of  his  wages  remaining  unpaid  at 
the  date  of  demand.    In  re  Ivertsen,  237  Fed.  498;  The  Clematis,  244  Fed. 

Construing  the  statute  as  to  the  time  of  demand,  see  The  Stratheam, 
239  Fed.  583;  The  Talus,  242  Fed.  954. 

As  to  the  general  purpose  of  the  LaFollette  Act,  see  The  Jacob  N. 
HaskeH  235  Fed.  914;  The  London,  245  Fed.  863.  154  C.  C.  A.  565. 


Ho.  1331. 

For  Pilotage  to  Sea.(l) 

[Proceed  with  title,  address,  and  introduction  as  in  No. 
1322,  in  '* Cause  of  Pilotage,"  and  continue  as  follows:] 

First.    That  on  or  about  the day  of ,  1894,  the 

libelant  was  a  regular  licensed  pilot,  and  the  vessel  afore- 
said being  then  in  the  port  of ,  the  said  C.  D.,  master 

thereof,  employed  the  libelant  as  pilot,  to  take  the  said  ves- 
sel from  the  said  port  to  sea;  accordingly,  the  libelant  went 
on  board  the  said  vessel  on  the  day  aforesaid,  and  did  safely 
pilot  her  to  sea.  arriving  [here  name  the  point  outside  the 
harbor  where  the  pilot  left  the  vessel],  on  the  morning  of  the 
day  of ,  1894. 

Second.  That  the  libelant  did  faithfully  perform  his  duty 
as  pilot  of  the  said  vessel,  and  is  entitled  to  the  regular  and 
lawful  fees  for  said  services  in  the  sum  of dollars. 

Third.  That  the  said  master  or  owner  has  not  paid  the 
said  sum,  or  any  part  thereof,  but  has  refused,  and  still  re- 
fuses to  pay  the  libelant  the  said  sum,  although  often  re- 
quested so  to  do,  and  the  same  remains  wholly  unpaid  and 
due. 

Fourth.  [Conclude  with  last  article,  prayer,  etc.,  as  in  No. 
1324.] 

(1)  Sec  14th  Rule  in  Admiralty. 
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No.  1332. 

For  PfloUge  tinder  State  Regulatioii8.(l) 

[Proceed  ivith  title,  address,  and  introduction  as  in  No. 
1322,  in  ''Cause  of  Pilotage/'  and  continue  as  follows:] 

First.    That  on  or  about  the day  of ,  1894,  the 

h'belant  was  a  pilot,  duly  h'censed  and  qualified  in  accord- 
ance with  the  laws  of  the  state  of ,  and  of  the  statute  of 

the  United  States  in  such  case  made  and  provided,  to  pilot 

vessels  to  and  from  the  port  of  ;  that  being  then  on 

board  the  pilot  boat upon  the  high  seas,  and  on  waters 

in  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  this  honorable  court,  to-vvit  [here  describe  the 
position  of  the  pilot  boat,  as  for  e.  g.  one  mile  south  from 
lighthouse,  on  the  east  edge,  near  the  white  buoy],  see- 
ing a  signal  for  a  pilot  from  a  vessel  approaching  from  the 
southwest,  which  proved  to  be  said  vessel,  the  [name  of  ves- 
sel], drawing  feet  of  water,  and  bound  to  the  port  of 

,  he  immediately  went  on  board  the  said  vessel,  whereof 

the  said  C.  D.  was  then  master,  and  at  the  request  of  said 

master  piloted  here  safely  to  her  anchorage  in  the  port  of 

aforesaid,  as  directed  by  said  master. 

Second.  That  for  the  services  mentioned  in  the  first  article, 
the  libelant  is  entitled  by  law  to  receive  of  and  from  the  said 

master  or  owner  of  the  said  vessel,  ,  the  sum  of 

dollars.  That  the  said  master  or  said  owner  has  not  paid  to 
the  libelant  said  sum  of  money,  or  any  part  thereof,  although 
often  requested  so  to  do,  and  the  same  remains  wholly  un- 
paid and  due. 

[Conclude  with  the  last  article,  prayer,  etc.,  as  in  No,  1322.] 

(1)  R.  S.,  Sec.  4235.  See  also,  14th  Rule  in  Admiralty,  and  cases  cited 
in  Desty's  Fed.  Proc.  under  this  rule.  Cooley  v.  Board  of  Wardens,  12 
How.  299,  13  L.  Ed.  996. 
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No.  1333- 

For  Pilotage  in  Extraordinary  Danger. 

[//  the  service  of  the  pilot  is  attended  with  extraordinary 
danger,  ozving  to  the  disabled  condition  of  the  vessel  or  the 
tempestuous  state  of  the  iveather,  he  is  entitled  to  extra  compenr 
sation,  and  it  should  be  set  forth  in  a  separate  article.  In  such 
cases,  proceed  with  title,  address,  and  introduction,  and  article 
first,  as  in  No.  1332,  and  continue  as  follows:] 

Second.  That  owing  to  the  tempestuous  state  of  the  weather, 
[or,  disabled  condition  of  the  vessel,  as  the  case  may  be], 
[here  state  the  special  peril,  care,  or  skill  required  to  safely 
pilot  the  vessel]. 

Third.     [The  same  as  the  second  article  in  No.  1332.] 

Fourth  That  by  reason  of  the  extraordinary  peril,  care, 
skill,  and  exertions  mentioned  in  the  second  article,  the  libel- 
ant reasonably  deserves  to  receive  of  and  from  the  said  mas- 
ter or  owner  the  further  sum  of dollars. 

Fifth.  That  the  said  master  or  owner  has  not  paid  to  the 
libelant  either  of  the  said  sums  mentioned,  or  any  part  thereof, 
although  often  requested  so  to  do,  and  that  the  same  remains 
wholly  unpaid  and  due. 

Sixth.  [Conclude  zvith  the  last  article,  prayer,  etc.,  as  in 
No,  1322.] 


No.  1334. 

For  Wharf age.(l) 

[Proceed  with  title,  address,  and  introduction  as  in  No, 
1322,  in  '*A  Cause  of  Wharfage,"  and  continue  as  follozvs:] 

First.  That  the  libelant  is,  and  was  at  the  time  herein- 
after mentioned,  the  owner  of  a  certain  wharf  in  the  port 
of  . 

Second.     That  the  said  ship,   [or,  brig,  schooner,  etc.,  as 

may  be], [name  of  vessel], ,  of  the  burden  of  about 

tons,  was,  at  the  time  hereinafter  mentioned,  a  foreign 

vessel,  belonging  to  the  port  of  . 
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Third.     That  the  said  [name  of  vessel],  on  or  abont  the 
day  of ,  1894,  at  the  instance  and  request  of  the 


said  C  D.,  then  master  thereof,  was  received  by  the  libelant 
as  such  wharfinger,  and  moored  at  the  said  wharf  where, 
through  the  care  of  the  libelant,  his  agents  and  servants,  she 
has  lain  in  safety  to  the  present  time. 

Fourth.  That  the  libelant  is  informed  and  believes  that 
the  said  master  is  preparing,  and  intends  soon  to  remove  the 
said  vessel  from  the  said  wharf,  and  immediately  proceed  with 
her  to  sea,  without  the  consent  of  the  libelant,  and  without 
paying  wharfage. 

Fifth*  That,  according  to  the  customary  rate  of  compen- 
sation paid  for  the  wharfage  of  said  vessel  at  the  port  afore- 
said, the  libelant  is  wholly  entitled  to,  by  reason  of  tlie  premises, 
to  demand  and  have,  [or,  that  by  reason  of  the  premises,  the 
libelant  reasonably  deserves  to  have],  for  the  wharfage  of 
the  said ,  of  and  from  the  said  C.  D.,  master  as  afore- 
said, or  from  the  owner  of  the  said  vessel,  the  sum  of 

dollars. 

Sixth.     That  neither  the  master  of  said  [name  of 

vessel],  nor  her  owner,  has  paid  to  the  libelant  said  sum  of 
money,  or  any  part  thereof,  but  they  have  hitherto  wholly  neg- 
lected so  to  do,  although  ofter  requested  to  pay  the  same,  and 
the  same  is  now  justly  due  to  the  libelant. 

Seventh.  [Conclude  with  last  article,  prayer,  etc.,  as  in  No. 
1322,  inserting  in  prayer  "for  wharfage."] 

(1)  It  is  not  necessary  to  allege  that  the  vessel  was  fastened  to  wharf. 
The  Wm.  H.  Breirsfield,  39  Fed.  215. 


No.  1335. 

For  the  Nonfulfillment  of  a  Contract  for  Transportation  of 

Goods. 

[Proceed  with  title,  address,  and  introduction,  as  in  No. 
1322,  in  "A  Cause  of  Contract,"  and  continue  as  follows:] 

First.     That  on  or  about  the day  of ,  1894,  the 

said  vessel  [name],  whereof  the  said  C.  D.  was  then  master. 
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• 

being  then  in  the  port  of  ,  and  destined  on  a  vo)ragc 

upon  the  high  seas,  and  on  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and  of  this  honor- 
able court,  to-wit,  from  the  said  port  of  to  ,  the 

libelant  being  the  owner  of  fifty  bales  of  cotton,  of  the  value 

of dollars,  made  a  contract  with  the  said  C.  D.  as  such 

master,  whereby  he  agreed,  in  consideration  of  certain  freight, 

to  convey  the  said  cotton  from  the  said  port  of to 

aforesaid,  and  there  to  deliver  the  same  in  good  order  and 

condition  to  ,  saving  and  excepting  any  such  loss  and 

damage  as  might  happen  by  perils  on  the  seas ;  that  the  libel- 
ant on  the  same. day  delivered  to  the  said  master  the  same 
cotton  in  good  order,  and  received  from  him  a  bill  of  lading 
therefor.(l) 

Second.  That  the  said  ship  shortly  afterwards  started  on 
her  voyage,  and  the  said  C  D.,  master  as  aforesaid,  not  re- 
garding his  duty  in  that  respect,  nor  his  promise  and  under- 
taking to  convey  and  deliver  the  said  cotton  as  aforesaid, 
did  not  so  convey  and  delivery  the  same,  although  no  dangers 
of  the  seas  prevented  him  from  so  doing,  but  on  the  contrary 
thereof,  was  negligent  and  careless  in  conducting  himself 
with  respect  to  the  cotton,  that  by  and  through  the  mere 
carelessness  and  negligence  of  the  said  C.  D.  and  his  servants, 
the  said  cotton  became  and  was  wholly  lost  to  the  libelant 
[or,  that  the  ship,  after  leaving  port,  sprang  a  leak,  whereby 
the  goods  were  wetted,  and  thereby  damaged,  by  reason  of 
the  vessel  not  being  staunch  and  tight  when  she  left  port, 
or  as  may  be] ;  by  reason  whereof  the  libelant  has  sustained 
damage  to  the  amount  of  two  thousand  dollars. 

Third.  [Conclude  as  in  No.  1322,  alleging  in  the  prayer, 
"payment  of  damages  as  aforesaid."]  (2) 

(1)  This  clause  should  be  omitted  if  no  bill  of  lading  be  given,  and 
.the  preceding  clause  should  conform  to  the  exception  stated  in  the  bill 
of  lading  "when  one  is  given. 

(2)  If  there  are  several  shippers  or  consignees  seeking  recovery  for 
separate  lots  of  merchandise  carried  on  the  same  vessel  on  the  same  trip 
destined  for  the  same  port,  they  may  become  colibelants  in  the  suit;  the 
claim  of  each  is  set  forth  separately  in  seriatim.  All  are  named  in  the 
introduction  and  join  in  the  prayer.  See  the  record  in  "The  Skipton 
Castle."  243  Fed.  523,  156  C.  C  A.  221. 


UBELS   IN    REM.  2071 

No.  1336. 

I 

Against  Merchandise  for  Possession. 

[Title  and  address.] 

A.  B.  [oeeupation],  of  the  city  of ,  state  of ,  brings 

this,  liis  libel,  against  fifty  barrels  of  flour,  marked  J.   S., 

and  against  C.  D.,  master  of  the  schooner ,  in  a  cause  of 

possession,  civil  and  maritime,  and  .the  said  libelant  alleges 
and  propounds  as  follows: 

FiV^^    That  on  or  about  the  day  of ,  1894,  the 

said  vessel  was  lying  at  the  port  of  Amsterdam,  Holland,  and 
destined  thence  on  a  voyage  to  the  port  of  New  York,  and 
that  on  the  day  aforesaid,  L.  M.,  of  Amsterdam,  shipped  on 
board  said  vessel,  consigned  to  the  libelant,  fifty  barrels  of 
flour  marked  J.  S.,  and  the  said  master,  C.  D.,  signed  the 
usual  bill  of  lading  for  the  same,  whereby  he  agreed  to  de- 
liver said  flour  to  the  libelant  at  New  York  upon  payment 

of  the  freight  for  the  same  at  the  rate  of  dollars  per 

barrel,  a  copy  of  which  bill  of  lading  is  hereto  attached. 

Seconds    That  on  or  about  the day  of ,  1894,  the 

said  vessel  had  arrived  at  the  port  of  New  York,  and  the 
libelant  on  that  day  paid  to  the  said  master  the  freight  due 
upon  said  flour,  to-wit,  the  sum  of  dollars,  and  de- 
manded the  delivery  thereof,  the  said  master  refused  to  de- 
liver the  same  to  the  libelant  unless  the  libelant  would  pay 

dollars  as  an  average  contribution;  this  sum  the  libel* 

ant  refused  to  pay  because  he  was  not  and  is  not  liable  there- 
for and  not  bound  to  pay  the  same;  the  said  master  still  re- 
fuses to  deliver  to  him  the  said  merchandise,  of  value  of  more 
than  dollars,  to  the  great  damage  of  the  libelant. 

Third,     That  the  said  fifty  barrels  of  flour  are  now  in  the 

city  of ,  and  within  reach  of  process  of  this  honorable 

court. 

Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  this  honorable  court. 
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Wherefore,  the  libelant  prays  that  process  in  due  form 
of  law,  according  to  the  course  of  this  honorable  court  in 
cases  of  admiralty  and  maritime  jurisdiction,  may  issue 
against  the  said  fifty  barrels  of  flour,  and  that  the  said  C.  D. 
may  be  cited  to  appear  and  answer  all  and  singular  the  mat- 
ters aforesaid,  and  that  it  will  please  this  honorable  court  to 
decree  that  the  said  flour  may  be  delivered  to  the  libelant, 
and  that  the  said  C.  D.  may  be  condemned  to  pay  to  the 
libelant  the  damages  sustained  by  him,  together  with  his 
reasonable  costs  and  expenses,  and  that  the  libelant  may  have 
such  other  and  further  relief  as  in  law  and  justice  he  may 
be  entitled  to  receive.  A.  B. 

X.  &  X., 
Proctors. 

R.  X., 
Advocate. 

[Verification.] 


Ho.  1337. 

Libel  by  Owners  of  Vessel  against  Master  and  Pretended 

Owners  in  Possession, 

[Caption,] 

To  the  Honorable,  etc 

The  libel  and  complaint  of  S.  W.  and  T.  J.,  merchants  of 
Philadelphia,  against  the  brig  Fanny  (whereof  J.  T.  late 
was  master),  her  tackle,  apparel  and  furniture,  and  against 
the  said  J.  T.  and  W.  M.  and  T.  S.,  all  of  Boston  Massa- 
chusetts, merchants,  and  also  against  all  persons  lawfully  inter- 
vening for  their  interest  in  the  said  brig,  in  a  cause  of  posses- 
sion, civil  and  maritime,  alleges  as  follows: 

First.  That  the  libelants  are  the  true  and  lawful  owners  of 
the  said  brig  Fanny,  a  vessel  of  about  four  hundred  tons 
burden,  now  lying  in  the  port  of  Boston. 
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Second,  That  the  possession  of  the  said  brig  is  now,  and 
has  been  since  the  23rd  day  of  August  last  past,  wrongfully 
withheld  from  the  libelants  by  the  said  J.  T.,  W.  M.  and  T.  S. 
on  an  alleged  ground  of  title  to  the  possession  of  the  said 
vessel. 

Third.  That  the  said  claim  of  title  to  the  possession  of  the 
said  vessel  is  entirely  false  and  invalid,  the  said  title  depending 
upon  and  being  referred  to  a  pretended  sale  by  the  said  J.  T., 
master,  which  sale,  if  it  ever  in  truth  and  in  fact  took  place, 
was  wholly  unauthorized  by  the  libelants  as  owners  of  the 
said  vessel,  was  without  any  necessity,  without  any  legal  sur- 
vey or  condemnation  of  the  vessel,  in  violation  of  the  duty 
of  the  said  J.  T.  as  master,  and  in  fraud  of  the  rights  of  the 
libelants;  and  that,  therefore,  the  libelants  aver  that  the  said 
sale  (if  it  ever  took  place)  is  utterly  void. 

Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honor- 
able court. 

Wherefore,  the  libelants  pray  that  process  in  due  form  of 
law,  according  to  the  course  and  practice  of  this  honorable 
court  in  causes  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  brig  Fanny,  her  tackle,  apparel  and 
furniture,  and  that  the  said  J.  T.,  W.  M.  and  T.  S.,  and  all 
other  persons  having,  or  pretending  to  have,  any  right,  title 
or  interest  in  the  said  brig,  may  be  cited  to  appear  before  this 
honorable  court,  and  show  cause  why  possession  of  said  brig 
shall  not  be  delivered  to  the  libelants,  and  that  this  honor- 
able court  will  be  pleased  to  decree  that  the  possession  of  the 
said  brig  be  delivered  to  the  libelants,  and  to  administer  such 
other  and  further  relief  as  shall  to  law  and  justice  appertain, 
and  also  to  condemn  the  said  J.  T.,  W.  M.  and  T.  S.,  and 
all  persons  intervening  for  their  interest  in  the  said  brig,  in 
costs.  S.  W. 

[Verification.]  T.  J. 
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Ho.  1338. 

Libel  by  Part  Owner  to  Obtain  a  Sale  of  the  Ve88eL(l) 

[Caption.] 

To  the  Honorable,  etc. 

The  lil>el  and  complaint  of  A.  ?>.,  of  Philadelphia,  mer- 
chant, against  C.  D.,  of  the  same  place,  slioemaker,  in  a  cause 
of  possession,  civil  and  maritime,  showeth : 

First,  That  the  libelant  is  the  owner  of  one-half  part,  and 
the  said  C.  D.  is  owner  of  the  other  half  part,  of  the  schooner 
Flood,  an  American  vessel  of  the  registered  burden  of  four 
hundred  tons,  hailing  from  the  port  of  Philadelphia. 

Second"  That  in  consequence  of  a  diversity  of  opinion  and 
interest,  the  said  owners  are  unable  to  agree  upon  any  voyage 
or  employment  for  the  vessel,  which  is  now  in  the  port  of 
Philadelphia,  where  she  has  lain  unemployed  for  three  months 
last  past.  The  differences  between  the  owners  are  wholly  ir- 
reconcilable. 

Third.  Libelant  has  named  a  reasonable  price  for  the  ves- 
sel, at  which  rate  he  is  willing  either  to  sell  his  share  or  to  buy 
that  of  his  co-owner,  who,  however,  refuses  either  to  buy  or 
sell  or  to  make  any  reasonable  offer  to  libelant. 

Fourth.  All  and  singular  the  premises  are  true  and  within 
the  admiralty  and  maritime  jurisdiction  of  this  honorable 
court. 

Wherefore  the  libelant  prays  that  process  in  due  form  of 
law,  according  to  the  course  of  this  honorable  court  in  causes 
of  admiralty  and  maritime  jurisdiction,  may  issue  against  the 
said  vessel,  her  tackle,  apparel  and  furniture,  and  that  all 
persons  claiming  any  right  or  title  in  said  vessel,  and  especially 
the  said  C.  D.,  may  be  cited  to  appear  and  answer  the  matters 
aforesaid,  and  to  show  cause  why  the  said  vessel  should  not  be 
sold  by  order  of  this  court,  and  that  it  will  please  this  honor- 
able court  to  decree  that  the  said  vessel  may  be  soltl  under 
the  direction  of  this  court,  and  the  proceeds  thereof  be  brought 
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into  court  for  distribution;  and  that  the  libelant  may  have 
such  other  and  further  relief  in  the  premises  as  to  law  and  jus- 
tice may  appertain,  and  as  this  court  is  competent  to  give. 
[  /  \'rification,  [  A.  B. 

(1)  Such  suit  lies  when  the  part  owners  own  equal  parts.     Coyne  v. 
Caplcs,  8  Fed.  638;  Head  v.  Mfg.  Co.,  113  U.  S.  9. 


No.  1339. 
By  a  Part  Owner  against  His  Partner  for  Security  for  the 

Safe  Return  of  the  Vcs8cL(l) 

[Proceed  zvith  title,  address,  and  introduction,  as  in  No. 
1322,  as  far  as  the  words  "and  appurtenances,"  and  continue 

as  follozvs:]  and  also  against  E.  F.  of  ,  and  all  other 

persons  intervening  for  their  interests  therein,  in  a  cause  of 
possession,  civil  and  maritime,  and  the  said  libelant  alleges  and 
propounds  as  follows: 

First.     That  the  said  brig  [or  as  may  be]   is  a  maritime 

vessel  of  about tons  burden,  and  the  libelant  is  the  true 

and  lawful  owner  of  three-sevenths  parts  [or  as  may  be]  of 

the  said  -■ ,  ,  and  the  said  E.  F.  is  the  owner  of  the 

remaining  four-sevenths  parts  thereof. 

Second.  That  the  aforesaid  E.  F.,  being  in  possession  of 
the  said  vessel,  and  assuming  and  exercising  his  power  of 
employing  her  according  to  his  will  and  pleasure,  declares  it 
to  be  his  intention,  and  is  preparing  to  send  the  said  brig 

[or  as  may  be]  on  a  voyage  to ,  under  the  charge  of  the 

aforesaid  C.  D.,  who  has  been  constituted  master  for  the  said 
voyage  by  the  said  E.  F.  without  consultation  with  the  libelant. 

Third.  That  the  libelant  disapproves  of  the  said  contem- 
plated voyage,  and  of  the  appointment  of  the  said  C.  D.  as 
such  master,  and  he  has  repeatedly  informed  the  said  E.  F. 
of  his  objections  thereto.  That  the  said  libelant  is  willing, 
and  has  repeatedly  offered  and  proposed  to  the  said  E.  F.  to 
send  the  said  brig  at  their  joint  expense  and  risk  on  some 
other  shorter  or  less  hazardous  voyage  [or  as  may  be],  to  be 
mutually  agreed  upon  between  the  said  E.  F.  anJ  the  libelant. 
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and  under  the  charge  of  some  other  more  competent  and  trust- 
worthy master,  to  be  by  them  jointly  appointed  [or  if  the 
libelant  desires  to  send  the  vessel  on  some  particular  voyage, 
the  fact  should  be  so  stated] :  but  that  the  said  E.  F.  utterly 
refuses  to  accede  to  the  wishes  of  the  libelant  in  this  behalf, 
and  persists  in  his  aforesaid  design,  against  the  will  and  ex- 
postulations of  the  libelant. 

Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  this  honorable  court. 

Wherefore  the  libelant  prays  that  a  warrant  of  arrest  may 
issue  against  the  said  brig  [name],  her  boats,  tackle,  apparel, 
and  furniture,  and  also  process  of  monition,  commanding  the 
marshal  to  cite  and  admonish  the  aforesaid  E.  F.,  part  owner 
of  the  said  brig  as  aforesaid,  and  the  aforesaid  C.  D.,  master 
as  aforesaid,  and  all  other  persons  in  general  who  have  or 
pretend  to  have  any  right,  title,  or  interest  therein,  to  appear 

before  this  honorable  court,  on  the day  of ,  or  on 

such  day  to  be  inserted  in  the  said  process  as  the  court  shall 
for  that  purpose  direct,  then  and  there  to  answer  the  libel- 
ant in  the  premises,  and  especially  to  show  cause,  if  any 
they  have,  why  the  said  brig  [name]  should  not  be  detained 
in  custody,  and  not  allowed  to  depart  from  the  aforesaid  port 

of  ,  until  good  and  sufficient  security  be  given  to  the 

lieblant  to  the  extent  of  his  aforesaid  interest  therein;  and 
if  no  sufficient  cause  to  the  contrary  be  shown,  that  this  honor- 
able court  will  pronounce  accordingly,  and  will  decree  the 
said  brig  to  remain  under  arrest  until  such  security  shall  be 
given  as  aforesaid,  and  for  such  other  and  further  relief  and 
redress  as  to  right  and  justice  appertain,  and  the  court  is 
competent  to  give  in  the  premises.  A.  B. 

X.  &  Y., 
Proctors. 

K.  X., 
Advocate. 

[Verification.] 

(1)  See  Admiralty  Rule  20. 
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No.  1340. 

For  Salvage. 
[Tifle  and  address.] 

A.  B.,  of ,  owner,  and  C.  D.,  of ,  master,  of  the 

ship  [or,  brig,  or,  schooner,  as  may  be],  hereinafter  men- 
tioned, as  well  as  also  for  the  several  persons  composing  the 
crew  of  the  said  vessel,  as  for  themselves,  viz.  [here  insert 
the  names  and  capacity  of  the  crezv,  as  E.  F.,  seaman,  G.  H., 
cook,  etc.],  bring  this,  their  libel,  against  the  ship  [or  as 
may  be],  now  lying  in  the  port  of ,  in  the  district  afore- 
said, whereof  J.  K.  is,  or  lately  was,  master,  her  tackle,  sails, 
apparel,  furniture,  boats,  and  appurtenances,  and  cargo  laden 
on  board  the  said  vessel  at  the  time  when  the  salvage  serv- 
ices hereinafter  mentioned  were  rendered,  and  against  all  per- 
sons intervening  for  their  interests  therein,  in  a  cause  of 
salvage,  civil  and  maritime,  and  the  said  libelants  allege  and 
propound  as  follows: 

First.    That  on  or  about  the day  of ,  1894,  the 

aforesaid  vessel ,  of tons  burden,  whereof  the  said 

A.  B.  was  then  owner,(l)  and  the  said  C.  D.  was  master,  and 

having  a  crew  of  men  besides  the  said  master,  sailed 

from  the  port  of ,  with  a  valuable  cargo  of  salt,  on  a 

voyage  to  Rio  Janeiro,  Brazil. 

Second.     That  while  proceeding  on  her  voyage  at  about 

o'clock  on  the day  of ,  1894,  the  said  vessel 

being  at  sea,  at  about miles  from  Old  Point  Com- 
fort, Virginia,  with  the  wind  blowing  hard  and  a  heavy  sea 
running,  the  firing  of  guns  was  heard  from  a  vessel  in  the 
distance,  and  to  the  windward  a  ship  [or  as  may  be]  was  seen, 

and  thereupon  orders  were  given  on  board  the  said to 

bear  down  to  the  said  ,  which  was  immediately  done, 

and,  after  much  difficulty,  the  said approached  the  said 

,  which  proved  to  be  the  from  Havana,  Cuba,  of 

tons  burden,  of  the  value  of  dollars,  bound  for 

New  York,  with  a  valuable  cargo  of  sugar  of  the  value  of 
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about  dollars,  and  navigated  by  the  master,  the  mate, 

and seamen. 

Fourth,     That  the  said  vessel  was  in  a  leaky  and  almost 

sinking  state,  having  about  feet  of  water  in  her  hold, 

and  the  water  fast  gaining  on  her,  and  her  crew  totally  ex- 
hausted from  their  incessant  work  at  the  pumps. 

Fifth.     That  the  mate  and  four  of  the  crew  of  the  said 

went  on  board  the  said at  the  risk  of  their  lives, 

and  a  consultation  was  held  between  the  said  J.  K.,  master 

of  the  said ,  and  the  said  C.  D.,  master  of  the  said . 

It  was  then  determined  by  them,  on  account  of  the  wind  and 
other  circumstances,  to  run  for  the  port  of  Old  Point  Com- 
fort, distance  about  miles,  as  aforesaid,  and  the  mate 

and  four  of  the  crew  of  the  said should  remain  on  board 

the  said and  work  at  the  pumps  and  otherwise  assist  in 

the  navigation  of  the  said ,  which  was  accordingly  done, 

and  the  two  vessels  proceeded  in  company  for  Old  Point 
Comfort,  a  light  being  put  in  the  rigging  for  the  guidance  of 
the during  the  night. 

Fifth.     That  the  pilot  came  on  board  the  said   [disabled 

vessel]  about o'clock  on  the day  of ,  1894,  and 

about  o'clock  on  the  same  [or,  following,  as  may  be] 

day,  the  said  was  safely  moored  in  the  harbor  of  Old 

Point  Comfort. 

Sixth.    That  but  for  the  assistance  so  rendered  by  the  said 

,  the  cargo  and  crew  would  most  probably  have 

been  lost,  inasmuch  as  the  crew  could  not,  from  their  ex- 
hausted state,  have  kept  her  much  longer  afloat,  nor  have 
brought  her  into  port. 

Sez^enth.  That  the  said  libelants,  by  reason  of  the  perils 
necessarily  incurred,  and  the  great  importance  and  nature  of 

the  services  rendered  by  them  in  saving  the  and  her 

cargo,  reasonably  deserve  to  have,  and  therefore  claim,  a  com- 
mensurate reward  for  salvage  therefor. 

Eighth.  That  all  and  singular  the  premises  are  true,  and 
within  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  this  honorable  court 
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Therefore  tlie  libelants  pray  lliat  process,  in  due  form  of 
law,  according  to  the  course  of  the  courts  of  admiralty  and 
this  honorable  court,  in  a  cause  of  admiralty  and  maritime 

jurisdiction,   may   issue  against  the  ,  her  tackle,   sails, 

apparel,  furniture,  boats,  and  appurtenances,  and  against  the 
cargo  aforesaid,  and  that  all  persons  having,  or  pretending 
to  have,  any  right,  title,  or  interest  in  the  said  vessel,  and  the 
cargo,  may  be  cited  to  appear  and  answer  all  and  singular 
the  matters  aforesaid;  and  that  this  honorable  court  would 
be  pleased  to  decree (2)   such  a  sum,  or  proportion,  of  the 

value  of  the  said and  her  cargo,  to  be  due  to  the  libelants 

as  a  compensation  of  the  said  salvage  services  as  shall  seem 
to  the  court  meet,  together  with  their  expenses  in  this  behalf, 
and  such  other  further  relief,  or  distress,  as  the  court  may  be 
competent  to  give  in  the  premises. 

X.  &  X.,  A.  B.,  Owner, 

Proctors.  C.  D.,  Mate, 

l\.  X.,  E.  F.,  Seaman, 

Advocate.  Etc. 

[VcrificatioH.] 

(\)  This  allegation  is  necessary  in  some  districts,  at  least.  The 
Cherokee.  30  W-d.  640. 

(2)  See  Hughes  on  Admiralty.  ]):\ixv^  1»5-143.  Note  that  the  amount 
of  the  claim  of  the  sailor  is  not  alleged;  this  seems  to  be  not  unusual. 


No.  1341. 

Libel  for  Salvage.  (1) 

Filed  in  U.  S.  District  Court  on  November  19,  1915. 
To  the  Honorable  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the  Eastern  District  of  Texas,  Beau- 
mont Division: 

The  libel  of  The  Steele  Towing  &  Wrecking  Company,  a 
corporation  created  and  existing  under  the  laws  of  the  state 
of  Texas,  with  its  domicile  in  Galveston  county,  Texas,  owner 
of  the  steel  tug  Senator  Bailey,  for  itself  and  all  others 
entitled  against  the  ship  Livietta,  her  tackle,   furniture  and 
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cargo,  and  against  all  persons  intervening  for  their  interest 
therein  in  a  cause  of  salvage,  civil  and  maritime,  alleges  as 
follows : 

First.  On  the  afternoon  of  November  11,  1915,  the  tug 
Senator  Bailey  left  the  port  of  Galveston  and  proceeded  to 
the  S.  S.  Livietta  which  was  located  in  the  Gulf  of  Mexico 
about  fifty-five  (55)  miles  each  of  Sabine;  that  at  the  time 
the  Livietta  was  sighted  by  the  Senator  Bailey  the  cargo  of 
the  steamship,  which  consisted  of  cans  and  cases  of  oil  and 
gasoline,  was  on  fire,  and  flames  were  coming  out  of  the  hatches 
of  the  vessel ;  that  the  Senator  Bailey  went  alongside  the  ves- 
sel and  forthwith  began  playing  three  streams  of  water  on 
and  into  the  vessel  and  upon  her  cargo;  that  during  the  per- 
formance of  these  operations  heavy  explosions  of  cases  and 
cans  of  oil  which  were  being  heated  and  which  were  bursting 
bv  reason  of  the  fire,  continued  to  occur  with  few  minutes 
intermission,  and  the  flames  from  the  burning  oils  were  leap- 
ing high  into  the  open  air  above  the  vessel,  rendering  the 
giving  of  aid  by  the  Bailey  difficult  and  dangerous,  both  to 
the  tug  and  to  her  crew;  that  during  the  course  of  the  day 
the  fire  was  gotten  under  control  by  the  water  which  was 
played  upon  and  into  the  vessel  and  her  cargo;  that  the  heat 
of  the  fire  was  intense  and  the  entire  cargo  of  the  vessel,  as 
well  as  the  vessel  itself,  were  in  imminent  danger  of  destruc- 
tion had  not  the  fire  been  subdued  as  stated;  that  after  the 
fire  was  subdued  it  was  discovered  that  the  vessel  was  leak- 
ing; thereupon  the  Bailey  rigged  up  pumping  hose  and  con- 
tinued to  pump  all  during  the  night  of  November  the  12th, 
gaining  on  the  water  and  reducing  the  depth  thereof  in  the 
steamer ;  that  the  Bailey  continued  to  pump  during  the  morn- 
ing of  the  13th  instant,  and  by  eight  or  nine  o'clock  A.  M. 
had  the  water  well  down  about  five  feet  above  the  engine  floors ; 
that  due  to  the  weight  of  the  vessel's  cargo  and  water  pumped 
into  her  holds  in  subduing  the  fire,  the  vessel  became  grounded 
in  about  twenty-six  (26)  feet  of  water;  that  by  the  pumping 
out  of  the  water  as  stated  the  vessel  was  floated;  that  with 
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the  assistance  of  two  other  tiigs  the  vessel  was  towed  to  a 
point  off  Sabine  bar;  that  the  Senator  Bailey  continued  to 
pump  during  this  operation  in  order  to  keep  the  vessel  afloat, 
and  also  supplied  steam  to  the  steering  engine  of  the  vessel 
for  the  purpose  of  aiding  in  the  transportation  of  the  vessel; 
that  the  sea  was  rough,  causing  heavy  bumping  of  the  Bailey 
and  cutting  and  destroying  part  of  her  fenders ;  that  the  Sena- 
tor Bailey  continued  to  pump  during  the  night  of  the  13th 
instant  in  order  to  keep  the  vessel  afloat;  that  on  the  morning 
of  the  14th  instant  the  vessel  was  taken  into  Port  Arthur,  and 
at  about  four  P.  M.  of  the  14th  instant  was  tied  up  at  the  bank 
in  the  basin;  that  during  the  night  of  the  14th  instant  the 
Bailey  stood  ready  to  render  assistance  to  the  vessel ;  that  dur- 
ing the  15th  instant  the  vessel  was  moved  from  the  basin  to 
the  dock  and  shortly  thereafter  all  gear  of  the  Bailey  was 
taken  from  the  vessel  on  board  the  Bailey;  that  due  to  the 
action  of  the  elements,  the  vessel  and  her  cargo  were  at  all  times 
in  peril  of  great  loss  and  destruction  up  to  the  time  the 
vessel  was  moored  at  the  dock;  that  the  explosions  of  oil 
rendered  the  work  of  salvage  peculiarly  dangerous,  both  to  the 
salving  vessel  and  to  the  members  of  her  crew. 

Second.  That  the  cargo  of  the  vessel  consisted  of  seventy 
to  eighty  thousand  cases  of  oil  or  gasoline,  the  exact  num- 
ber of  the  cases  being  unknown  to  libelant;  that  the  value 
of  the  cargo,  libelant  is  advised  and  believes  and  so  alleges, 
was  approximately  one  hundred  and  seventy-live  thousand 
($175,000)  dollars,  and  that  the  value  of  the  vessel  in  her 
present  state  is  about  two  hundred  and  fifty  thousand  ($250,- 
000)  dollars. 

Third,  That  the  Senator  Bailey  is  a  powerful  wrecking 
tug,  designed  and  equipped  for  salving  and  wrecking  purposes, 
and  built  and  provided  by  libelant  for  such  purposes  and  ade- 
quately manned  and  equipped,  and  that  the  libelant  by  reason 
of  the  salvage  services  rendered,  is  entitled  to  just  compensa- 
tion in,  to-wit,  the  sum  of  fifty  thousand  ($50,000)  dollars. 
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Fourth.  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States. 

Wherefore,  the  libelant  prays,  etc.,  [as  usual]. 

[  Verification.  ]  (  Signatures. ) 

(1)  See  Admiralty  Rule  19.  From  The  Livietta,  155  C.  C.  A.  35,  242 
Fed.  195.  This  case  contains  an  excellent  discussion  and  application  of 
the  principles  governing  the  right  to  salvage. 


No.  1342. 

On  a  Bottomry  Bond  against  the  Vessel,  Fret|^t» 

and  Cargo.(l) 

[Title  and  address,] 

A.  B.,  of  Liverpool,  England,  [occupation],  brings  this  libel 
against  the  ship,   [or,  brig,  etc.],  [name  of  vessel],  whereof 

C.  D.  is  or  was  lately  master,  now  lying  in  the  port  of , 

in  the  district  aforesaid,  her  tackle,  sails,  apparel,  furniture, 
boats,  and  appurtenances,  and  against  freight  earned  by  the 
said  vessel  in  the  voyage  hereinafter  mentioned,  and  the  cargo 
hereinafter  mentioned,  now  [or,  lately]  laden  on  board  the 
said  vessel,  and  all  persons  intervening  for  their  interests 
in  the  said  ship,  in  a  cause  of  bottomry,  civil  or  maritime,  and 
the  said  libelant  alleges  and  propounds  as  follows: 

First.    That  on  or  about  the day  of ,  1893,  while 

the  said  vessel  was  on  a  voyage  from  Amsterdam,  Holland, 

to  the  port  of ,  she  encountered  a  severe  gale,  which  so 

injured  her  that  she  was  obliged  to  change  her  course  and 
put  into  the  port  of  Liverpool,  England,  for  repairs,  supplies, 
and  necessities  to  enable  her  to  complete  her  voyage  afore- 
said. 

Second.    That  the  said  master  being  in  want  of  the  funds 

necessary  for  this  purpose,  aniounting  to  the  sum  of  

dollars,  and  having  no  other  means  of  procuring  the  same, 
he,  the  said  C.  D.,  master  as  aforesaid,  borrowed  the  said  sum 

of dollars  of  the  libelant  on  bottomry,  at  the  rate  of 

per  cent,  premium  on  the  voyage  aforesaid,  which  said  sum 
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was  by  the  libelant  accordingly  advanced  to  the  said  C.  D.  for 
the  purpose  aforesaid. 

Third.  That  in  consideration  of  the  said  advance,  he,  the 
said  C.  D.,  as  master,  did,  by  a  certain  bond  or  instrument 
of  bottomry  and  hypothecation,  a  copy  of  which  is  hereto  an- 
nexed and  made  part  hereof,  and  bearing  date  of  the day 

of ,  1893,  by  him  duly  executed  in  the  presence  of  two 

creditable  witnesses,  who  respectfully  subscribed  their  names 
thereto  as  witnesses  to  the  due  execution  thereof,  bind  the 
said  vessel,  her  tackle,  sails,  apparel,  furniture,  boats,  and  ap- 
purtenances, and  also  the  freight  which  should  become  due  for 
the  aforesaid  voyage,  and  also  the  cargo  on  board  the  said 

vessel,  for  the  payment  of  the  aforesaid  sum  of dollars, 

together  with  the  aforesaid  premium  thereof,  amounting  in 
the  whole  to  the  sum  of dollars,  at  or  before  the  expira- 
tion of  five  davs  after  the  arrival  of  the  said  vessel  at  her 
mooring  in  the  port  of . 

Fourth.  That  the  said  sum  of  dollars  was  so  ad- 
vanced and  paid  by  the  said  A.  B.  upon  the  credit  of  the  said 
vessel,  as  well  as  upon  the  credit  of  the  said  master  thereof 
personally,  for  the  purpose  aforesaid,  and  was  necessary  there- 
for, inasmucli  as  the  said  vessel  could  not  have  sailed  from 
Liverpool  if  the  sum  had  not  been  advanced  and  paid  as 
aforesaid. 

Fifth,  That  the  said  vessel,  having,  by  the  means  of  the 
said  loan,  been  fitted  for  sea,  proceeded  with  a  cargo  on  board, 

consisting  of ,  to  ,  aforesaid,  where  she  arrived  in 

safety,  on  or  about  the day  of ,  1893. 

Sixth,     That  the  aforesaid  sum  of  dollars  has  not, 

or  any  part  thereof,  been  paid  to  the  libelant,  nor  to  any  per- 
son authorized  to  receive  same  in  his  behalf,  though  the  said 
C.  D.  has  often  been  requested  to  pay  same. 

Seventh.  [Conclude  nith  the  last  article,  prayer,  etc.,  as  in 
No,  1322,  and  attach  bond.] 

(1)  This  form  may  be  used  for  a  libet  against  vessel  alone,  or  vessel 
and  freight,  by  omitting  the  clauses  referring  to  cargo  and  freight,  as 
the  case  may  be.    See  Admiralty  Rule  18. 
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No.  1343. 

For  Damages  by  Collision. 

[Proceed  with  the  title,  address,  and  introduction,  as  in  No. 
1322,  in  "A  Cause  of  Collision/'  and  continue  as  follows:] 

First,  That  the  h'belant.  at  the  time  of  the  happening  of 
the  damage  and  injury  hereinafter  mentioned,  was,  and  still 
is,  the  owner  of  the  schooner  Edith,  of  about tons  burden. 

Second,    That  on  or  about  the day  of ,  1893,  the 

said  schooner,  being  tight,  staunch,  and  well  manned  and 
provided,  sailed  from  the  port  of  Philadelphia,  in  the  state  of 
Pennsylvania,  with  a  valuable  cargo  of  flour,  on  a  voyage  to 
the  port  of  New  Orleans,  in  the  state  of  Louisiana. 

Third.     That  during  the  said  voyage,  to-wit,  about  11  P. 

M.,  on  the day  of ,  1893,  the  said  schooner  being 

then  about  ten  miles  easterly  from  Old  Point  Comfort,  Vir- 
ginia, with  the  wind  blowing  hard  from  east-southeast,  and 
the  said  schooner  being  close  hauled  on  her  starboard  tack, 
her  course  lying  east-southeast,  E.  F.,  the  first  mate  of  the 
said  schooner,  who  then  had  the  watch,  and  was  the  command- 
ing officer  on  deck,  being  on  the  lookout,  saw  lights  ahead, 
and  soon  after  discovered  they  were  borne  by  a  steamboat 
approaching  the  schooner  in  a  northwesterly  direction,  ap- 
parently about  one  mile  distant,  and  then  bearing  about  one 
point  on  her  lee  bow ;  then  as  soon  as  the  said  E.  F.,  mate  as 
aforesaid,  had  discovered  the  approach  of  the  said  steamboat, 
he  informed  the  helmsman  of  the  said  schooner  thereof,  and 
ordered  him  to  keep  her  steady,  believing  that  the  said  steam- 
boat would  pass  her  on  the  larboard  hand.  That  about  three 
minutes  after  the  said  order  was  given  it  became  apparent  to 
the  said  mate  that  there  was  ground  to  apprehend  a  collision 
with  the  said  steamboat :  and  within  one  or  two  minutes  there- 
after he  became  satisfied  that  such  collision  was  inevitable  un- 
less proper  means  were  immediately  resorted  to  by  the  persons 
having  charge  of  the  said  steamboat  to  prevent  the  threatened 
disaster.    Whereupon,  the  said  steamboat  having  in  the  mean- 
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time  approached  within  speaking  distance,  the  said  E.  F.,  mate 
as  aforesaid,  instantly  shouted,  "Port  your  helm;  stop  your 
engine,"  and  several  times  repeated  this  request,  and  con- 
tinued to  do  so,  in  a  loud  and  audible  voice,  until,  about  a 
minute  and  a  half  after  first  hailing  the  said  steamboat,  she 
struck  the  said  schooner,  stem  on,  on  her  larboard  bow,  and 
so  greatly  injured  the  said  schooner  that  she  immediately  be- 
gan to  fill  with  water,  and,  in  spite  of  the  most  strenuous 
exertions  on  the  part  of  all  on  board  to  keep  her  afloat  she 
soon  thereafter  sunk,  and  was,  with  her  cargo,  totally  lost, 
her  officers  and  crew  having  with  difficulty  saved  their  lives 
by  getting  on  board  the  said  steamboat. 

Fourth,  That  the  said  steamboat  by  which  the  damage 
had  been  done  proved  to  be  the  Pluto,  aforesaid,  under  the 

command  of  G.  H.,  as  master  thereof,  and  being  of  about 

tons  burden,  bound  on  a  voyage  from  Pensacola,  Florida,  to 
New  York.  That  at  the  time  when  the  lights  were  first  dis- 
covered from  the  Edith,  as  hereinbefore  mentioned,  the  Edith 
carried  a  light  suspended  from  the  outer  end  of  her  bow- 
sprit, which  remained  there  until  she  was  struck  by  the  Pluto, 
and  although  there  was  considerable  haze  on  the  water,  the 
said  light  could  have  been  easily  seen,  and  if  she  kept  a  good 
lookout,  must  have  been  seen  by  her  at  the  distance  of  half  a 
mile,  or  at  least  of  a  quarter  of  a  mile,  and  in  season  to  have 
enabled  her  to  have  given  way  for  the  said  Edith,  as  she  was 
bound  to  do,  and  thereby  to  prevent  a  collision  therewith. 

Fifth.  That  if  at  the  time  the  said  Pluto  was  first  hailed 
from  the  Edith,  and  thenceforth,  she  had  had  a  proper  watch 
on  deck,  the  warning  given  by  the  mate  of  the  Edith,  as  here- 
inbefore mentioned,  must  have  been  distinctly  heard  on  board 
the  Pluto,  in  season  to  have  enabled  her,  by  putting  her  helm 
to  port,  to  pass  the  Edith  in  safety;. or  by  immediately  stop- 
ping her  engine,  greatly  to  diminish  the  violence  of  the  blow. 
But  instead  of  so  doing,  the  said  steamboat  Pluto  kept  on  her 
previous  course;  and  although  she  was  running  at  the  rate  of 
twelve  knots  an  hour,  her  speed  was  not  slackened;  and  the 
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aforesaid  G.  H.,  master  of  the  said  Pluto,  admitted  to  the 
aforesaid  E.  F.,  mate  of  the  Edith,  soon  after  the  said  E.  F. 
got  on  board  the  Pluto,  that  her  engine  had  not  been  stopped. 

Sixth,  That  at  the  time  when  the  danger  of  a  collision  be- 
tween the  said  vessels  was  first  perceived,  as  aforesaid,  from 
the  Edith,  it  was  impossible  for  her  to  get  out  of  the  way  of 
the  said  Pluto :  nor  were  there  any  means  to  which  she  could 
with  propriety  have  resorted  for  that  purpose. 

Seventh,    That  the  said  schooner  was  of  the  value  of 

dollars,  and  the  said  cargo  was  of  the  value  of dollars, 

or  thereabouts;  and  that  by  reason  of  the  careless,  negligent 
and  unskillful  and  improper  management  of  the  said  steam- 
boat Pluto,  and  of  the  collision  therebv  occasioned  of  the  said 
steamboat  with  the  said  schooner  Edith,  the  libelant  has  sus- 
tained damages  to  the  amount  of dollars,  or  thereabouts, 

for  which  he  claims  reparation  in  this  suit. 

Eighth.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
Stales,  and  of  this  honorable  court. 

Wherefore  the  libelant  prays  that  process  in  due  form  of 
law  may  issue  against  the  said  steamboat,  her  engine,  ma- 
chinery, boats,  tackle,  apparel  and  furniture;  and  that  this 
honorable  court  will  pronounce  for  the  damages  aforesaid, 
and  decree  the  same  to  be  paid  with  costs,  and  for  such  other 
and  further  relief  and  redress  as  to  right  and  justice  may 
appertain,  and  the  court  is  competent  to  give  in  the  premises. 

X.  &  X.,  A.  B. 

Proctors. 

R»  X., 
Advocate. 

[Verification.] 
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No.  1344. 

Libel  for  Collision.(l) 
[Address.] 

The  libel  and  complaint  of  The  Delaware.  Lackawanna 
and  Western  Railroad  Company  against  the  steam  ferryboat 
Rochester,  her  engines,  boilers,  etc..  in  a  cause  of  collision, 
civil  and  maritime,  respectfully  alleges: 

First.  That  the  said  steam  ferryboat  Rochester,  with  her 
engines,  boilers,  etc.,  is  now  or  will  be  during  the  pendency 
of  process  liereunder  within  the  eastern  district  of  New  York 
and  within  the  jurisdiction  of  this  honorable  court. 

Second.  That  the  libellant  is  now,  and  was  at  all  the  times 
herein  mentioned,  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Pennsylvania,  having  its  principal 
oflFice  at  No.  90  West  Street,  Borough  of  Manhattan,  City  of 
New  York,  and  the  southern  district  of  New  York,  and  that 
it  was  and  still  is  the  sole  owner  of  a  certain  carfloat  known 
as  No.  28,  which  was  employed  by  the  libellant  in  and  about 
the  waters  of  New  York  harbor,  and  was  up  until  the  time 
of  the  collision  hereinafter  set  forth  tight,  staunch  and  strong. 

Third.  That  heretofore  and  on  or  about  the  22nd  day  of 
February,  1914,  at  about  9  o'clock  a.  m.,  the  tug  Washington 
made  fast  to  two  carfloats  belonging  to  the  claimant  which 
were  moored  at  the  south  side  of  Pier  13,  N.  R.,  in  the 
borough  of  Manhattan,  New  York  City,  for  the  purpose  of 
towing  them  to  Hoboken,  New  Jersey.  The  mail  boat  Presi- 
dent lay  at  the  south  side  of  said  pier,  near  the  outer  end, 
and  the  mail  boat  Postmaster  General  was  moored  at  the 
outer  end  of  said  pier,  head  up  the  river.  That  the  Wash- 
ington made  fast  to  the  outer  carfloat  and  towed  the  two 
floats  tandem  out  of  the  slip,  having  a  headline  on  Float 
No.  15,  which  was  the  outer  float,  and  having  Float  No.  28 
tailed  on  behind  Float  No.  15.  Before  moving  out  of  the 
slip,  the  Washington  blew  the  usual  slip  signal  of  one  long 
whistle.    When  the  east  or  inshore  end  of  said  Float  No.  28 
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was  clear  of  the  steamer  Postmaster  General,  the  Washington 
took  the  said  Float  No.  15  in  tow  on  the  starboard  side  of 
the  tug,  intending  to  go  ahead  with  a  hard  aport  wheel  and 
thereby  swing  the  said  Float  No.  28  alongside  on  the  port 
side  of  the  tug. 

While  the  tug  was  so  engaged  in  making  up  its  tow,  the 
said  ferryboat  Rochester  came  from  astern  of  the  tug  and 
passed  the  tug  very  close  on  the  port  side,  rubbed  along  the 
side  of  said  Float  No.  IS,  and  then  ran  up  on  the  outer  end 
of  said  Float  No.  28,  knocking  over  the  end  bitt  and  going 
over  the  tops  of  the  next  two  bitts,  where  the  ferryboat 
stopped  and  hung  onto  the  float.  At  the  time  of  said  collision 
the  east  or  inshore  end  of  said  Float  No.  28  was  less  than 
100  feet  from  the  said  steamer  Postmaster  General,  which 
was  moored  as  aforesaid  at  the  outer  end  of  Pier  13.  The 
Washington  immediately  backed  and  pulled  the  said  ferry- 
boat and  floats  out  into  the  river  in  order  to  prevent  a  col- 
lision with  the  said  Postmaster  General. 

No  whistles  were  blown  by  the  ferryboat. 

At  the  time  of  said  collision  the  weather  was  clear,  the  tide 
flood,  and  the  wind  light  from  the  southwest. 

As  a  result  of  said  collision  several  bitts  on  the  said  Float 
No.  28  were  broken,  the  deck  was  started,  deck  rails  were 
bent,  a  car  on  the  said  float  was  derailed,  and  other  damage 
done. 

Fourth.  That  the  said  collision  and  the  damage  alleged  to 
have  resulted  therefrom  were  not  caused  by  or  contributed  to 
by  any  fault  or  neglect  on  the  part  of  the  steam  tug  Wash- 
ington, or  those  in  charge  of  it,  but  were  due  wholly  to  and 
caused  solely  by  the  fault  and  neglect  of  the  master  or  persons 
in  charge  of  the  said  ferryboat  Rochester,  in  the  following 
among  other  particulars,  which  will  be  shown  upon  the  trial 
of  this  action : 

1.  In  that  the  Rochester  failed  to  avoid  the  said  carfloat. 

2.  In  that  the  Rochester  failed  to  give  the  Washington 
room  to  make  up  its  tow. 
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3.  In  that  the  Rochester  failed  to  blow  any  signal  to  indi- 
cate what  course  it  intended  to  pursue  with  respect  to  the 
Washington  and  its  toe. 

4.  In  that  the  Rochester  failed  to  wait  until  the  Washing- 
ton and  its  tow  were  clear  of  the  slip. 

5.  In  that  the  Rochester  attempted  to  pass  between  the  tow 
of  the  Washington  and  the  ends  of  the  pier  when  there  was 
not  sufficient  space  to  carry  out  such  a  maneuver. 

6.  In  that,  being  the  overtaking  vessel,  the  Rochester  did 
not  keep  out  of  the  way  of  the  Washington  and  her  tow. 

7.  In  that  the  Rochester  failed  to  blow  the  whistle  signal 
required  by  rule  8  before  attempting  to  pass  the  Washington 
and  her  tow. 

8.  In  that  the  Rochester  did  not  have  a  competent  man  at 
the  wheel. 

9.  In  that  the  Rochester  did  not  have  a  competent  Igokout. 

10.  In  not  waiting  until  the  Washington  had  completed 
making  up  its  tow  and  the  course  of  the  Washington  could 
have  been  ascertained. 

Fifth.  By  reason  of  the  premises  and  the  aforesaid  col- 
lision the  libellant  has  sustained  damage  in  about  the  sum  of 
$700,  consisting  of  the  cost  of  repairing  the  damage  suffered 
by  the  said  Float  No.  28,  as  aforesaid,  and  the  cost  of  repair- 
ing the  car  which  was  derailed  on  the  said  float,  demurrage 
while  the  repairs  to  the  said  carfloat  were  being  made,  and 
other  necessary  items.  That  no  part  of  said  damage  has  been 
paid,  although  demand  has  been  duly  made  therefor. 

Sixth.  All  and  singular  the  premises  are  true  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States 
and  of  this  honorable  court. 

Wherefore  libellant  prays  that  process  in  due  form  of  law, 
according  to  the  practice  of  this  honorable  court,  may  issue 
against  the  said  steam  ferryboat  Rochester,  her  engines,  boil- 
ers, etc.,  and  that  all  persons  having  or  claiming  to  have  any 
interest  therein  may  be  cited  to  appear  and  answer  all  and 
singular  the  matters  herein  propounded,  and  that  this  honor- 
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able  court  may  be  pleased  to  decree  to  the  libellant  its  dam- 
ages aforesaid,  and  that  the  said  ferryboat  may  be  condemned 
and  sold  to  pay  the  same  with  interest  and  costs,  and  that  tlie 
libellant  may  have  such  other  and  further  relief  in  the  prem- 
ises as  may  be  just. 

The  Delaware,  Lackawanna  and 
Western  Railroad  Company, 
A.  J.  McMahon,  By  A.  D.  Chambers, 

Proctor  for  Libellant.  Secretary  and  Treasurer. 

[Verification.] 

(1)  Taken  from  The  Rochester,  241  Fed.  952,  1S4  C.  C.  A.  SB%  This 
case  involves  the  Steering  and  Sailing  Rules  prescribed  in  28  Stat.  L. 
648,  Rule  27,  regarding  "special  drcumstances*'  which  may  require  a 
departure  from  the  other  rules  laid  down.    See  2  Fed.  Stat.  Ann.,  page  413. 


No.  1345. 

Libel  for  Personal  Injuries. 

[Caption.] 

To  the  Honorable,  etc. 

The  libel  of  A.  B.,  of  the  city  and  county  of ,  state  of 

,  stevedore,  against  the  Mexican  steamer  R.,  of  which 

one  C.  G.  is  now,  or  lately  was,  master,  her  tackle,  apparel 
and  furniture,  and  all  persons  lawfully  intervening  for  their 
interest  in  the  same,  in  a  cause  of  tort  and  damage  for  per- 
sonal injuries,  civil  and  maritime,  alleges  as  follows: 

First.     That  on  or  about  the  day  of ,  the  said 

vSteamer  R.  was  lying  alongside  the street  wharf  No.  — 

in  the  bay  of ,  within  the  jurisdiction  of  this  court,  for 

the  purpose  of  taking  on  coal,  and  your  libellant  w'as  one  of 
a  number  of  stevedores  employed  to  put  the  coal  into  said 
vessel. 

Second,  That  in  the  course  of  his  employment  your  libel- 
lant was,  upon  the day  of ,  called  upon  to  assist  in 

raising  the  cargo  plank  belonging  to  said  vessel  out  of  the 
hold  thereof,  when,  by  reason  of  the  breaking  of  rotten,  un- 
sound, small  and  defective  ropes  attached  to  said  cargo  plank. 
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and  constituting  a  portion  of  said  ship's  furnishing,  the  said 
cargo  plank,  without  any  fault  or  negligence  of  the  libellant 
herein  and  wholly  by  the  negligence  of  the  owners  and  mas- 
ter of  said  vessel,  fell  upon  the  leg  of  the  libellant  herein, 
crushing  the  bones  of  his  knee  and  crippling  him  for  life. 

Third.  That  the  master  of  the  vessel,  C.  G.,  well  knew  the 
unsound,  unsafe  and  rotten  condition  of  the  said  ropes,  and 
had  his  attention  specially  called  to  their  condition  a  short 
time  prior  to  the  accident,  but  the  said  master  willfully  and 
negligently  omitted  and  refused  to  replace  the  said  defective 
rope  with  better  ones,  and  thereby  caused  the  injury  alleged. 

Fourth.  That  your  libellant  had  no  knowledge  or  means 
of  finding  out  the  condition  of  said  ropes,  and  was  thus 
through  the  negligence  of  the  master  of  the  vessel  placed  in 
a  dangerous  position  and  seriously  injured,  crippled  and 
maimed,  confined  to  his  bed  for  several  nionths,  and  made  to 
suffer  great  bodily  pains  and  mental  anguish,  to  his  great 
damage,  in  the  sum  of dollars. 

Fifth.     That  the  said  steamer  is  now  in  the  bay  of 

,  within  the  jurisdiction  of  this  honorable  court. 

Sixth.  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honor- 
able court. 

Wherefore  the  libellant  prays  that  process  of  attachment  in 
due  form  of  law,  according  to  the  due  course  of  this  honor- 
able court  in  causes  of  admiralty  and  maritime  jurisdiction, 

may  issue  against  the  said  steamer ,  her  (engines,  boilers, 

machinery),  tackle,  apparel  and  furniture,  and  that  the  said 
C  G.,  master,  and  all  other  persons  having  or  pretending  to 
have  any  right,  title  or  interest  therein,  may  be  cited  to  appear 
and  answer  all  and  singular  the  matters  so  articulately  pro- 
pounded, and  that  this  honorable  court  will  be  pleased  to  pro- 
nounce for  the  damages  aforesaid,  and  for  such  other  relief 
to  the  libellant  as  shall  to  law  and  justice  appertain ;  and  also 
to  condemn  the  said  steamer,  her  engines,  boilers,  machinery, 
tackle,  apparel  and  furniture,  to  be  sold  to  pay  the  same. 

A.  B. 

Jl^crificat'ofi.l 
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No.  1346. 

Libel  for  Personal  Injuries.  (1) 

[Caption  and  Address,] 

The  libel  and  complaint  of  Walter  N.  Kennerdell,  late 
freight  handler  and  stevedore  on  board  the  steamship  "F.  B. 
Squires,"  whereof  George  Atkinson  is  master,  against  the 
said  steamship,  her  tackle,  apparel  and  furniture,  in  a  cause  of 
damages  for  personal  injuries  and  tort,  civil  and  maritime, 
alleges  as  follows: 

First.  That  the  libelant  is  a  resident  of  the  city  of  Buffalo, 
and  state  of  New  York,  and  within  the  western  district  of  the 
state  of  New  York,  and  that  the  said  steamship  "F.  B. 
Squires,"  at  all  times  hereinafter  mentioned,  was  engaged  in 
traffic  on  the  Great  Lakes,  plying  between  various  states  on* 
the  Great  Lakes,  particularly  in  the  vicinity  of  Buffalo  in  the 
state  of  New  York; 

Second.  That  heretofore  and  on  the  30th  day  of  October, 
1915,  while  he  was  employed  on  board  the  steamship  "F.  B. 
Squires,"  he  was  thrown  and  precipitated  into  the  hold  of  the 
said  vessel,  sustaining  the  injuries  to  be  hereafter  set  forth. 
That  at  the  time  of  the  said  accident  he  was  employed  by  one 
CoUard  to  assist  in  unloading  wet  grain  from  the  said  vessel, 
and  that  he  was  so  engaged  in  his  duties  at  the  time  of  the 
accident  herein  set  forth;  that  at  that  time  the  libelant  stood 
upon  the  hatch  cover  over  one  of  the  hatches  of  the  said 
steamship,  through  which  bags  of  wet  grain  were  being  hoist- 
ed to  the  upper  deck  of  the  said  vessel ;  that  as  a  load  of  wet 
grain  was  being  hauled  to  the  deck  from  the  hold  through  the 
said  hatch,  it  was  carelessly  and  negligently  caused  to  come 
into  contact  with  and  strike  and  catch  the  hatch  cover  upon 
which  the  libelant  stood,  causing  the  hatch  cover  upon  which 
libelant  stood  to  be  torn  loose  from  the  top  of  the  hatch,  and 
throwing  the  said  hatch  cover  and  the  libelant  violently  into 
the  hold  of  the  said  vessel. 
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Libelant  further  says  that  the  said  steamship,  its  master, 
officers  and  servants,  furnished,  rigged  and  controlled  the 
appliances  used  by  the  libelant  in  unloading  the  said  vessel; 
that  the  said  grain  bags  were  hoisted  from  the  hold  of  the 
said  vessel  by  means  of  a  cable,  passing  out  of  the  hold, 
through  the  hatch  to  a  snatch  block  fastened  to  the  lifeline, 
thence  through  a  snatch  block  fastened  to  the  deck  of  the 
said  vessel,  and  thence  to  a  deck  winch,  which  wound  and 
unwound  the  cable  upon  a  drum  in  raising  and  lowering  the 
cable  from  the  hold ;  that  the  said  hatch,  cable,  lifeline,  blocks, 
winch  and  all  other  appliances  were  owned,  operated  and  con- 
trolled solely  by  the  steamer  "F.  B.  Squires"  its  master, 
agents  and  servants,  and  were  a  part  of  her  ways,  works, 
machinery  and  plant 

Libelant  further  alleged  that  the  said  cable,  line,  blocks 
and  winch  and  other  equipment  were  defective,  improper,  un- 
safe and  unsuitable  for  the  use  to  which  they  were  put ;  that 
said  steamship,  its  master,  officers  and  servants,  carelessly  and 
negligently  failed  to  provide  any  adequate  means  of  steadying 
the  said  cable  and  load,  as  it  was  drawn  from  the  hold;  that 
they  carelessly  and  negligently  failed  to  provide  a  safe  and 
proper  manner  of  controlling  the  load  of  grain,  as  it  was 
hauled  from  the  hold;  that  they  carelessly  and  negligently 
provided  an  unsafe  and  improper  method  for  unloading  said 
grain  from  the  hold  of  the  said  vessel. 

Libelant  further  alleges  that  the  operator  of  the  engine  and 
winch,  aforesaid,  was  a  servant  and  employe  of  the  said 
steamship,  and  was  within  the  sole  charge,  direction  and 
control  of  the  said  steamship,  its  master  and  officers,  and 
had  sole  charge  and  control  over  the  operation  of  the  steam 
winch,  aforesaid;  that  he  was  wholly  incompetent  to  perform 
the  work  assigned  to  him;  and  was  known,  and  ought  to 
have  been  known  to  be  incompetent,  by  the  said  steamship, 
her  master  and  officers;  that  he  carelessly  and  negligently 
operated  the  said  winch  and  engine  at  a  dangerous  and  ex- 
cessive rate  of  speed,  causing  the  load  of  grain  upon  the 
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cable  to  sway  in  the  hold  of  the  vessel,  so  that  it  swung 
against  the  hatch  cover,  aforesaid;  that  he  carelessly  and 
negligently  disobeyed  the  signals  given  him,  as  to  raising  the 
load  in  the  hold  of  the  said  vessel;  that  he  carelessly  and 
negligently  failed  to  slacken  the  speed  of  the  load,  as  it 
approached  the  top  deck,  and  was  about  to  pass  through  the 
hatchway,  upon  which  the  libelant  stood;  that  he  carelessly 
and  negligently  caused  the  said  load  of  grain  to  be  jerked 
from  the  persons  loading  the  same,  in  the  bottom  of  the 
hold,  without  giving  them  an  opportunity  to  guide  and 
steady  the  load,  as  it  started  up  out  of  the  hold;  that  he 
carelessly  and  negligently  started  the  winch,  contrary  to  the 
signals  of  the  libelant,  and  before  the  load  had  been  prop- 
erly secured  and  before  it  could  be  guided  in  a  proper  man- 
ner from  the  hold.  That  by  reason  of  his  carelessness  and 
negligence  in  the  operation  of  the  said  winch,  the  libelant 
was  thrown,  and  injured,  as  aforesaid. 

Libelant  further  says  that  the  said  steamship,  its  master, 
agents  and  servants,  neglected  to  provide  the  libelant  with  a 
safe  place  in  which  to  work;  that  they  carelessly  and  negli- 
gently failed  to  secure  the  said  hatch  cover  upon  the  hatch; 
that  they  carelessly  and  negligently  placed  the  hatch  cover 
upon  the  hatch  so  that  it  fell  into  the  hold;  that  they  care- 
lessly and  negligently  failed  to  provide  the  libelant  with  an 
adequate  platform  and  way  on  which  to  work;  that  they 
carelessly  and  negligently  placed  the  hatch  cover  so  that  it 
was  struck  and  caught  by  the  hoisting  apparatus,  as  aforesaid. 

Libelant  further  alleges  that  the  said  engine  and  deck 
winch  was  improper  and  unsafe  for  the  use  to  which  it  was 
put;  that  it  leaked  steam;  that  it  could  not  be  properly  con- 
trolled by  the  operator,  and  that  it  jerked  and  raced  while  it 
was  in  use. 

Libelant  further  alleges  that  the  said  steamship,  its  master, 
agents  and  servants,  failed  and  neglected  to  properly  light  the 
deck  of  the  said  vessel ;  that  they  failed  and  neglected  to  pro- 
vide a  safe  and  proper  method  of  signalling  the  operator  of 
the  winch  when  to  start  and  stop. 
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The  libelant  further  alleges  that  the  said  steamship,  its 
master  and  employes,  carelessly  and  negligently  failed  to  warn 
the  libelant  of  the  dangerous  and  defective  condition  of  the 
said  hoisting  apparatus,  and  hatchway,  but  permitted  him  to 
work  in  a  dangerous  place,  whicli  they  knew,  and  ought  to 
have  known  to  be  dangerous.  All  of  which  contributed  to 
and  caused  the  accident  set  forth. 

The  libelant  further  alleges  tliat  the  aforesaid  accident  and 
injury  to  the  libelant  was  caused  and  occasioned  solely  and 
wholly  by  reason  of  the  carelessness,  fault  and  negligence  of 
the  said  steamship,  its  ag;?nts,  servants  and  employes,  and 
through  no  fault  or  carelessiJess  on  the  part  of  this  libelant- 

Third.  That  by  reason  of  the  accident  aforesaid  the  libel- 
ant was  seriously,  painfully  and  permanently  injured  about 
the  head,  body  and  limbs;  he  has  been  and  will  be  compelled 
to  suffer  much  pain ;  he  has  expended,  and  will  be  compelled 
to  expend  considerable  sums  of  money  for  nursing,  medicines 
and  medical  attendance ;  he  has  been  and  will  be  incapacitated 
from  labor,  and  has  been  damaged  in  the  sum  of  twenty-five 
thousand  dollars   ($25,000). 

Fourth,  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honor- 
able court  in  verification,  if  denied,  the  libelant  craves  leave 
to  refer  to  the  depositions  and  other  proofs  to  be  by  him 
exhibited  in  this  cause. 

Wherefore,  the  libelant  prays  that  process  in  due  form  of 
law,  according  to  the  course  of  this  honorable  court  in 
causes  of  admiralty  and  maritime  jurisdiction,  may  issue 
against  the  said  vessel,  her  tackle,  apparel  and  furniture,  and 
that  all  persons  having,  or  pretending  to  have  any  right,  title 
or  interest  therein,  may  be  cited  to  appear  and  to  answer  all 
and  singular  the  matters  hereinbefore  set  forth,  and  for  a 
jury  trial  of  the  issues  herein,  and  that  this  honorable  court 
will  be  pleased  to  decree  the  payment  to  this  libelant  of  the 
said  sum  of  twenty-five  thousand  dollars  ($25,000)  for  the 
damages  as  aforesaid,  with  costs,  and  that  the  libelant  may 


2096  ADMIRALTY. 

have  such  other  and  further  relief  in  the  premises  as  in  law 
and  justice,  he  may  be  entitled  to  receive. 

Hamilton  Ward, 
[Verification,]  Proctor  for  Libelant. 

(1)  Taken  from  "The  F.  B.  Squire/'  24«  Fed.  469  (2  dr.).  That 
admiralty  jurisdiction  extends  to  such  facts  as  herein  set  forth.  See  The 
Blackheath,  195  U.  S.  351,  49  L.  Ed.  236;  Atlantic  Transport  Co.  v.  Mary- 
land, 234  U.  S.  63,  58  L.  Ed.  1213. 


Ho.  1347. 

Libel  for  Supplies  by  Intervener.  (1) 

[Caption  and  Address,] 

The  amended  intervening  libel  of  E.  V.  White  &  Co.,  Inc., 
a  corporation,  duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Virginia,  having  its  prin- 
cipal office  in  the  city  of  Norfolk,  Virginia,  respectfully  rep- 
resents and  showeth: 

1.  That  on  the  day  of  ,  1914,  tlie  Weller  Coal 

Company,  a  corporation,  filed  a  libel  in  the  district  court  •)f 
the  United  States  for  the  eastern  district  of  North  Carolina 
against  the  steamer  John  L.  Lawrence,  her  tackle,  apparel, 
furniture,  machinery,  boats,  seines  and  appurtenances,  which 
said  steamer  was  then  and  there  within  the  jurisdiction  of 
this  court.  That  your  petitioner  aforesaid,  filed  an  interven- 
ing libel  against  the  said  steamer,  for  the  sum  of  $258.18, 
which  is  now  of  record  in  the  above  cause. 

2.  On  the  same  day,  and  simultaneously  therewith,  the 
said  petitioner  filed  an  intervening  libel  for  a  like  sum  against 
the  steamer  Portland,  her  tackle,  furniture,  machinery,  boats, 
seines  and  appurtenances,  wherein  Leonard  Pickett  et  al., 
were  the  original  libelants,  and  that  at  and  before  the  time  of 
the  filing  of  the  intervening  libels  of  and  by  your  petitioner, 
the  following  facts  existed: 

(a)  That  during  the  month  of  October,  1914,  the  steam- 
ers John  L.  Lawrence,  Portland,  Adroit  and  Nat  Strong,  of 
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which  the  Atlantic  Phosphate  &  Oil  Corporation  were  the 
owners,  were  held  by  the  Carolina  Coast  Products  Co.,  a 
corporation,  charterer,  in  about  Wilmington  and  the  coast  of 
■North  Carolina,  and  engaged  in  fishing  for  Menhaden;  that 
at  the  time  the  vessels  were  greatly  in  need  of  machinery  and 
marine  supplies  of  various  kinds,  and  were  unable  to  get  the 
same  from  any  source  whatsoever;  that  on  or  about  the  1st 
day  of  October,  1914,  and  during  divers  days  thereafter,  the 
said  Carolina  Coast  Products  Company,  charterers,  by  its 
president,  J.  F.  Bussells,  visited  the  city  of  Norfolk,  Virginia, 
and  the  place  of  business  of  your  petitioner,  and  then  and 
there  stated  that  the  aforesaid  vessels  were  chartered  to  the 
Carolina  Coast  Products  Company,  under  a  special  agreement 
whereby  the  owners  were  to  receive  a  certain  percentage  of 
the  catch  of  fish,  and  whereby  the  said  charterer  had  the  right 
and  power  to  pledge  the  credit  of  said  steamers;  that  said 
charterer  did  then  in  fact  have  the  right  and  power  to  pledge 
the  credit  of  each,  every  and  all  of  said  steamers  for  supplies 
and  necessities;  that  the  charterer  further  represented  that  it 
was  unable  to  get  supplies  in  other  places  and  that  it  then  and 
there  pledged  the  credit  of  each  and  every  vessel  of  its  fleet; 
i.  e.,  the  John  L.  Lawrence,  Portland,  Adroit  and  Nat  Strong, 
singularly  and  as  a  whole,  and  expressly  agreed  that  your 
petitioner  should  have  a  lien  on  each  and  every  one  of  said 
steamers  for  any  and  all  necessary  supplies  which  might  be 
furnished  the  said  vessels  or  any  of  them,  in  connection  with 
the  business  in  which  they  were  engaged. 

(b)  That  your  petitioner  then  contracting  and  relying  on 
the  credit  of  said  steamers  and  each  of  them,  delivered  unto 
the  said  vessels  machinery  and  marine  supplies  of  the  aggre- 
gate value  of  $516.35,  all  of  which  machinery  and  marine 
supplies  were  necessary  then  and  there  to  the  said  steamers. 

(c)  That  your  petitioner  has  made  demand  on  the  steamers 
for  the  payment  of  its  bill  and  that  the  said  masters  have  and 
still  do  refuse  the  payment  of  same,  and  that  there  is  now 
due  and  owing  the  said  petitioner  a  further  sum  of  $258.18, 
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by  reason  of  this  failure,  in  addition  to  a  like  amount,  as  set 
forth  in  the  intervening  libel  of  E.  V.  White  &  Co.,  Inc.,  a 
corporation,  first  mentioned,  against  the  said  steamer  John  L. 
Lawrence. 

3.  Your  petitioner  respectfully  represents  that  all  the  said 
machinery  and  marine  supplies,  amounting  as  aforesaid,  to 
the  sum  of  $516.35,  were  furnished  and  supplied  as  and  in 
a  commingled  lot  on  the  faith  and  credit  of  each  and  every 
steamer  of  said  fleet,  consisting  of  the  following  steamers, 
John  L.  Lawrence,  Portland,  Adroit  and  Nat  Strong,  and 
that  your  petitioner  therefore,  as  well  as  by  its  express  agree- 
ment therefor,  has  a  lien  on  the  steamer  John  L.  Lawrence 
for  the  whole  of  said  sum  of  $516.35,  as  well  as  on  each  of 
the  three  other  said  steamers. 

4.  Your  petitioner  further  represents  that  to  its  surprise, 
the  steamer  "Adroit,  Portland  and  Nat  Strong  have  all  been 
sold  and  that  the  amount  received  from  the  sale  of  each  was 
insuflicient  to  pay  any  lien  claims,  save  and  except  those  for 
wages;  but  that  from  the  sale  of  the  John  L.  Lawrence  your 
petitioner  is  informed  and  believes  that  there  will  be  a  surplus 
of  about  $7,000  remaining  after  the  payment  in  full  of  all 
wages,  liens  for  supplies,  material  and  other  claims  now  filed 
against  the  said  steamer  John  L.  Lawrence,  from  which  sur- 
plus, by  the  terms  of  its  contract,  as  well  as  equity  and  jus- 
tice, your  petitioner  is  entitled,  now  under  these  circum- 
stances, to  be  paid,  wherefore  it  is  just,  necessary  and  proper 
that  this  amendment  be  permitted  to  your  petitioner  (libel- 
ant). 

Wherefore,  your  petitioner  prays  that  the  petition  hereto- 
fore filed  herein  by  your  petitioner,  be  considered  as  amended 
by  the  allegations  of  facts  as  contained  in  this  amended  inter- 
vening libel,  and  that  its  claim  of  $516.35,  may  be  paid  in 
full  out  of  the  proceeds  of  the  sale  of  said  steamer  John  L. 
Lawrence,  now  in  the  registry  of  this  court,  to  the  credit  of 
this  cause,  instead  of  only  the  sum  of  $258.18,  as  prayed  in 
the  petition  heretofore  filed  herein  by  E.  V.  White  &  Co., 
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Inc.,  a  corporation ;  and  that  your  petitioner  may  be  granted 
such  further  and  general  relief  as  the  nature  of  its  cause  may 
require,  and  prays  that  process  in  due  form  of  law,  and  ac- 
cording to  the  rules  and  practice  of  this  court  in  cases  of 
admiralty  and  maritime  jurisdiction  may  issue  against  the  said 
steamer  John  L.  Lawrence  and  its  owners  and  any  and  all 
parties  having  interest  in  and  to  this  fund,  and  that  all  per- 
sons claiming  any  interest  therein  may  be  cited  to  appear  and 
answer  the  matters  aforesaid. 

Rob't  p.  Ingram. 

(1)  Taken  from  Astor  Trust  Co.  v.  E.  V.  White  &  Co.,  154  C.  C.  A. 
57,  241  Fed.  57.  The  court  of  appeals  held  that  the  lien  herein  claimed 
on  a  number  of  vessels  for  supplies  furnished  to  any  of  them,  could  not 
be  maintained  against  a  prior  mortgage.  See  Admiralty  Rules  34  and 
35  on  Intervention. 


No.  1348. 

Libel  for  Supplies  Claiming  Lien  under  State  and  Federal 

Law.(l) 

[Caption.] 

The  libel  of  J.  C.  R.,  by  occupation  a  merchant  and  ship 
chandler,  against  the  steamer  South  Coast,  her  boilers,  en- 
gines, machinery,  tackle,  apparel  and  furniture,  and  against 
all  persons  lawfully  intervening  for  their  interests  therein,  in 
a  cause  of  contract,  civil  and  maritime,  alleges: 

I.  That  heretofore,  to-wit,  between  the  11th  day  of  August, 
1915,  and  the  1st  day  of  November,  1915,  the  steamer  South 
Coast,  then  and  there  lying  at  the  port  of  San  Pedro,  stood 
in  need  of  certain  supplies,  provisions  and  other  necessaries  to 
enable  her  to  perform  her  voyages  upon  the  Pacific  Ocean 
and  elsewhere,  and  the  said  J.  C.  R.,  then  and  there,  upon 
the  orders  of  the  owners  of  said  vessel,  and  the  agent  of  said 
owners,  furnished  certain  supplies,  provisions  and  other  nec- 
essaries in  this  state  for  the  furnishing  of  said  vessel,  and 
upon  the  credit  of  said  vessel,  to-wit,  certain  goods,  wares  and 
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merchandise  for  the  supplying  and  provisioning  of  said  vessd 
at  agreed  prices  and  of  the  reasonable  value  of  twelve  hun- 
dred and  fifty-three  and  73/100  dollars,  which  said  amount 
the  owners  of  said  vessel  and  the  agent  of  said  owners  then  and 
there  agreed  to  pay. 

II.  That  no  part  of  said  sum  of  twelve  hundred  and  fifty- 
three  and  73/100  dollars  has  been  paid,  and  that  the  whole 
thereof  remains  unpaid,  and  notwithstanding  the  same  is  due, 
the  said  owners  of  said  vessel  have  neglected,  and  still  neg- 
lect, to  pay  the  same  or  any  part  thereof,  after  demand  there- 
for has  been  made. 

III.  That  said  amount  so  due  is  a  lien  upon  said  vessel 
under  and  by  virtue  of  the  provisions  of  Section  813  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,  and  of 
that  certain  provision  of  the  Revised  Statutes  of  the  United 
States,  entitled  "An  Act  Relating  to  Liens  on  Vessels  for  Re- 
pairs, Supplies  or  other  Necessaries."     (36  Stat,  604.) 

And  for  a  further  and  second  cause  of  action  libelant  alleges : 

I.  That  at  all  of  the  times  hereinafter  mentioned  Marine 
Hardware  Company  was,  and  still  is,  a  corporation  duly 
formed,  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  California,  with  its  principal  place  of  busi- 
ness at  San  Pedro,  said  state. 

II.  That  heretofore,  to-wit,  between  the  11th  day  of  May, 
1915,  and  the  31st  day  of  August,  1915,  the  steamer  South 
Coast,  then  and  there  lying  at  the  port  of  San  Pedro,  stood  in 
need  of  certain  supplies,  provisions  and"  other  necessaries  to 
enable  her  to  perform  her  voyages  upon  the  Pacific  Ocean  and 
elsewhere,  and  the  said  Marine  Hardware  Company  then  and 
there,  upon  the  orders  of  the  owners  of  said  vessel  and  the 
agent  of  said  owners,  furnished  certain  supplies,  provisions  and 
other  necessaries  in  this  state  for  the  furnishing  of  said  vessel, 
and  upon  the  credit  of  said  vessel,  to-wit,  certain  goods,  wares 
and  merchandise,  for  the  supplying  and  provisioning  of  said 
vessel  at  agreed  prices  and  of  the  reasonable  value  of  three 
hundred  and  ninety-five  and  76/100  dollars. 
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III.  That  the  said  owners  of  said  vessel,  and  said  agent  of 
said  owners,  have  paid  no  part  or  portion  of  said  sum  of  three 
hundred  and  ninety-five  and  76/100  dollars,  with  the  excep- 
tion of  the  sum  of  two  hundred  and  fifty  dollars,  and  that  the 
balance  of  said  sum,  to-wit,  the  sum  of  one  hundred  and  forty- 
five  and  76/100  dollars,  and  every  part  thereof,  remains  wholly 
due  and  unpaid,  and  notwithstanding  that  the  same  is  due,  the 
said  awners  of  said  vessel  have  neglected,  and  still  neglect,  to 
pay  the  same  or  any  part  thereof,  notwithstanding  that  demand 
has  been  made  for  said  payment. 

IV.  That  said  amount  so  due  is  a  lien  upon  said  vessel 
under  and  by  virtue  of  the  provisions  of  Section  813  of  the 
Code  of  Civil  Procedure  of  the  state  of  California,  and  of  that 
certain  provision  of  the  Revised  Statutes  of  the  United  States, 
entitled  "An  Act  Relating  to  Liens  on  Vessels  for  Repairs, 
Supplies  or  other  Necessaries."     (36  Stat.,  604.) 

V.  That  the  said  Marine  Hardware  Company  has  duly  as- 
signed, transferred,  set  over  and  delivered  to  libelant  all  of 
its  right,  title  and  interest  in  and  to  said  claim  of  one  hundred 
and  forty-five  and  76/100  dollars  against  said  vessel,  and  that 
libelant  is  now  the  owner  and  holder  thereof. 

VI.  That  said  vessel  is  now  in  the  northern  district  of  Cali- 
fornia and  within  the  jurisdiction  of  this  honorable  court. 

That  all  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and 
of  this  honorable  court. 

Wherefore,  etc.,  as  usual  in  a  libeL 

[Verification.]  J.  C  R. 

(1)  Taken  from  South  Coast  S.  S.  Co.  v.  Rudbach,  247  Fed.  84,  159 

K^.    K^,    A.,    «jU^. 

For  discussion  of  lien  for  supplies  furnished  under  domestic  or  general 
maritime  law,  see  Amer.  Trust  Co.  v.  Fletcher  Co.,  173  Fed.  471,  97  C.  C.  A. 
477. 

The  lien  for  repairs  or  supplies  is  given  both  on  foreign  and  domestic 
vessels  by  Act  of  June  23,  1910,  36  Stat.  L.  604 ;  this  statute  receives  dis- 
cussion and  construction  in  The  Oceana,  244  Fed.  80,  156  C.  C.  A.  508; 
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The  Yankee.  233  Fed.  919,  147  C.  C.  A.  593;  The  Princess,  185  Fed  218; 
The  Lucille.  208  Fed.  424. 

Section  5  of  this  Act  provides  that  all  state  statutes  conferring  liens 
are  thereby  superseded  so  far  as  such  statutes  create  rights  to  be  enforced 
by  proceedings  in  rem. 

The  Federal  statutes  do  not  change  the  well-known  general  rule  as  to 
liens  for  supplies  furnished. 


Ko.  1349. 

Insurers  for  Loss  by  Collision. 

[Title,  address,  and  introduction,  as  in  Form  1322,  and  con* 
iinue  as  follows:] 

First.  At  all  times  hereinafter  mentioned  the  libelants  were 
underwriters,  and  lawfully  engaged  in  and  transacting  the 
business  of  marine  insurance  in  London,  England. 

Second.    On  or  about  the day  of ,  1894,  the  firm 

of  R.  &  Co.,  merchants,  of  the  city  of ,  shipped,  in  good 

order  and  condition,  on  board  the  steamer  X.,  then  lying  in 
the  port  of ,  and  bound  to  the  port  of ,  to  be  trans- 
ported in  said  steamer  to  said  port  of  ,  tubs  of 

butter, of  which  were  marked  "A," of  which  were 

marked  "B,"   and  of  which  were  marked  "C,"   and 

which  tubs  of  butter  the  agents  of  said  steamer  X.  did  agree 

to  transport  to  and  deliver  at by  the  said  steamer  X.,  to 

the  order  of  the  shipper,  and  at  the  time  aforesaid  did  issue  a 
bill  of  lading  in  accordance  with  such  agreement.  Said  goods 
were  shipped  by  R.  &  Co.,  for  joint  account  with  G.  &  Co.,  of 

,  and  were  owned  by  the  said  R.  &  Co.  and  the  said  G.  & 

Co.  jointly,  and  after  said  shipment,  the  bill  of  lading  issued 
as  aforesaid  therefor  was  duly  indorsed  by  said  R.  &  Co.,  and 
delivered  to  said  G.  &  Co. 

Third.     On  or  about  the day  of ,  1894,  the  firm 

of  M.  &  S.,  merchants,  of  the  city  of ,  shipped  in  good 

order  and  condition  on  board  the  steamer  X.,  to  be  transport- 
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ed  in  said  steamer  from  the  port  of to  the  port  of , 


boxes  of  cheese,  of  which  were  marked  (F)  17, 

of  which  were  marked  (F)  18,  and of  which  were 

marked  (F)  igi  and  which  boxes  of  cheese  the  agents  of  said 

steamer  did  agfree  to  transport  to  and  deliver  at ,  to  the 

order  of  the  shippers,  and  at  the  time  aforesaid  did  issue  a 
bill  of  lading  in  accordance  with  such  agreement  Said 
^oods  were  shipped  by  said  M.  &  S.  for  account  of  the  firm 
of  G.  &  Co.,  of ,  who  were  and  continued  to  be  the  own- 
ers of  said  goods,  and  after  said  shiometit  said  bill  of  lading 
issued  as  aforesaid  therefor  was  duly  indorsed  by  M.  &  S. 
and  delivered  to  said  G.  &  Co. 

Fourth.     On  or  about  the day  of ,  1894,  the  said 

steamer  X.  set  sail  from  the  port  of ,  bound  for  the  port 

of ,  having  on  board  both  the  aforesaid  lots  of  merchan- 
dise, which  had  been  shipped  on  board  said  steamer  at  said 

port  of ,  in  good  order  and  condition,  and  at  about  half-past 

one  o'clock  in  the  afternoon  of  the day  of ,  1894, 

the  said  steamer  X.,  when  about miles  east  of ,  came 

into  violent  collision  with  said  steamer  Y.,  and  by  said  collis- 
ion a  large  hole  was  made  in  the  starboard  side  of  the  steamer 
X.,  by  reason  whereof  the  compartments  in  which  the  above- 
mentioned  lots  of  merchandise  were  stowed  were  flooded, 
and  the  said  lots  of  merchandise  were  wholly  lost  to  the  own- 
ers, most  of  them  being  lost  through  said  hole  to  the  sea,  and 
the  others  being  jettisoned. 

Fifth.     On  or  about  the day  of ,  1894,  the  libel- 

lants,  in  the  regular  course  of  their  business  as  marine  insurers, 
issued  to  D.  &  W.,  for  and  in  consideration  of  the  premiums 

paid,  an  open  policy  of  insurance  in  the  sum  of pounds, 

British  sterling,  bearing  date  of  the day  of ,  1894, 

and  in  and  by  said  policy  of  insurance  the  libellants  agreed 
to  insure  said  D.  &  W.  as  well  in  their  own  name  and  names 
of  every  other  person  or  persons  to  whom  the  same  did, 
might  or  should  appertain  in  part  or  in  whole,  and  did  cause 
them  and  each  of  such  persons  to  be  insured  at  and  from 


2104 


ADMIRALTY. 


• and  (or) and  (or) and  (or) to and 

(or)  port  or  ports,  place  or  places,  on  the  west  coast  of  Great 
Britain,  upon  any  kind  of  goods  and  merchandise  against 
loss  or  damage  arising  from  adventures  and  perils  of  the  sea, 
and  all  other  perils,  loss,  and  misfortunes  that  might  come  to 
the  hurt,  detriment,  or  damage  of  said  goods  upon  the  voyage; 
that,  by  the  terms  of  said  policy  of  insurance,  the  libellants, 

A.  B.  and  S.  B.,  each  became  insurer  in  the  sum  of 

pounds  British  sterling,  of  said pounds  British  sterling, 

which  was  the  total  sum  covered  by  said  policy,  and  the 
other  libellants  each  became  insurer  to  the  extent  of 

m 

pounds  British  sterling,  and  the  libellants  agreed  to  become 
insurers  in  such  proportions  upon  any  shipment  declared 
under  the  said  policy  of  insurance ;  that  thereafter,  and  in  the 

month  of ,  1894,  D.  &  W.  declared  insurance  upon  said 

lot  of tubs  of  butter  to  the  amount  of pounds  of 

British  sterling,  for  the  benefit  of  whe  owners  of  the  said  tubs 
of  butter,  and  they  further  declared  insurance  upon  said  lot 

of boxes  of  cheese  in  the  sum  of pounds  British 

sterling,  for  the  benefit  of  the  owners  of  said  boxes  of  cheese, 
and  the  said  insurance  was  accepted  and  indorsed  by  and 
for  the  libellants  upon  said  policy,  said  sums  insured  being 
only  equal  or  less  than  the  true  value  of  said  goods. 

Sixth,     The  aforesaid  collision  occurred  as  follows :  The 
X.,  up  to  within  a  very  short  time  before  the  collision,  was 

proceeding  on  an  easterly  course  at  the  rate  of miles  an 

hour,  which  speed  she  maintained  until  the  collision ;  and 
the  said  steamer  Y.,  up  to  within  a  very  short  time  before 
the  collision,    was  proceeding  on   a   west  by  north  course, 

bound  from to ,  at  a  high  rate  of  speed ;   the  sea 

was  smooth,  and  there  was  little  wind,  but  there  was  a  dense 
fog,  in  which  the  said  steamers  had  been  running  for  a  long 
time  before  the  collision ;  neither  vessels  had  sufficient 
lookouts;  both  vessels  were  giving  at  intervals  signals  with 
their  steam  whistles.  While  so  proceeding,  the  officers  of 
the  steamer  Y.  heard  the  fog  signal  of  the  X.  over  the  port 
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bow  of  their  vessel,  and  gave  orders  to  the  man  at  the  wheel 
to  port,  which  order  was  executed ;  and  the  officers  of  the 
X.  heard  the  fog  signal  of  the  steamer  Y.  over  the  starboard 
bow  of  their  vessel,  and  gave  orders  to  the  man  at  the 
wheel  to  starboard,  which  order  was  executed.  A  few  min- 
utes later  each  steamer  became  visible  to  those  on  board  of 
the  other  steamer,  close  at  hand ;  whereupon  those  in  charge 
of  the  steamer  Y.  ordered  her  engines  to  be  stopped  and  re- 
versed, but  before  any  perceptible  influence  was  exerted  on 
the  speed  of  the  steamer  the  two  vessels  came  into  collision. 

Sei'enfh,  The  collision  was  due  to  the  fault  and  negli- 
gence of  those  in  charge  of  the  steamers  X.  and  Y.,  respec- 
tively, in  that  they  were  proceeding  at  too  high  a  rate  of 
speed,  in  that  they  had  no  good  and  sufficient  lookouts  ;  in 
that  they  did  not  give  the  proper  signals  by  which  to  indi- 
cate each  to  the  other  their  respective  courses  and  move- 
ments ;  in  that  they  did  not  heed  and  note  the  signals  given 
by  the  approaching  vessel ;  and  in  that  they  did  not  stop  and 
reverse  their  engines  before  the  collision  and  at  such  time  as 
to  overcome  their  headway;  and  to  the  fault  of  those  in 
charge  of  the  navigation  of  the  steamer  Y.,  in  that  they 
ported  their  helm  and  did  not  hold  their  course,  and  to  the 
fault  of  those  in  charge  of  the  navigation  of  said  steamer  X., 
in  that  they  starboarded  their  helm  instead  of  porting ;  and 
the  said  collision  was  not  in  any  respect  due  to  the  fault  of 
the  libellants. 

Eighth.  By  reason  of  the  premises  and  the  collision 
aforesaid,  and  the  resultant  loss  and  destruction  of  said 
lots  of  merchandise,  the  libellants,  as  insurers,  as  aforesaid, 

became   liable  to  pay,  and  have  paid  on  or  about   the 

day  of ,  1894,  to  the  said  G.  &  Co.,  for  the  loss,  as  afore- 
said, for  said tubs  of  butter,  the  sum  of pounds 

British  sterling,  and  for  the  loss  and  destruction  of  said 

boxes  of  cheese,  as  aforesaid,  the  further  sum  of pounds 

British  sterling,  and  have  become  subrogated  to  all  the  rights 
of  the  owners  of  said  merchandise,  and   that  they  have  re- 
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ceived  the  sum  of pounds  British  sterling,  being  allow- 
ances in  general  average  for  goods  jettisoned. 

Ninth.  By  reason  of  the  premises  and  the  payment  afore- 
said, the  libelants  have  sustained  damages  in  the  sum  of 

pounds  British  sterling,  equivalent  in  money  of  the  United 

States  to dollars,  with  interest  thereon  from  the day 

of ,  1894,  no  part  of  which  has  been  paid,  although  pay- 
ment thereof  has  been  duly  demanded  by  the  libelants. 

Tenth.  Said  steamers  X.  and  Y.  are  now  within  this  dis- 
trict and  within  the  jurisdiction  of  this  court. 

Eleventh*  [Conclude  zvith  the  last  article,  prayer,  etc.,  as 
in  No.  1322.] 

Ko.  1350. 

Libel  In  Rem  for  Negligent  Towage.  (1) 

[Caption.] 

The  libel  and  complaint  of  the  Conklin  &  Foss  Company, 
owners  of  the  scow  Ruth,  against  the  steamtug  Clarence 
Blakeslee,  her  engines,  tackle,  apparel  and  furniture,  and 
against  all  persons  intervening  for  their  interest  in  the  same, 
in  a  cause  of  damages,  civil  and  maritime,  allege  as  follows: 

First.  That  at  all  the  times  hereinafter  mentioned  the  above 
named  libelant  was  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  Jersey,  and  was  duly  authorized 
and  licensed  to  do  business  in  the  state  of  New  York  and 
maintained  its  principal  office  for  the  transaction  of  business 
within  the  southern  district  of  New  York  and  was  the  sole 
owner  of  the  scow  Ruth. 

Second.  The  steamtug  Clarence  Blakeslee  herein  proceeded 
against,  is  now  or  shortly  will  be  within  the  port  of  New  York 
and  within  the  jurisdiction  of  this  honorable  court. 

Third.  That  heretofore  and  on  or  about  November  13,  1915, 
the  said  scow  Ruth  lay  at  Stoney  Creek.  Connecticut,  loaded 
with  broken  stone  and  was  ready  td  proceed  on  her  voyage  to 
New  York,  and  the  steanituo:  Clarence  Blakeslee  was  ordered 
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by  the  Haverstraw  Trap  Rock  Company  to  tow  the  said  scow 
to  New  York,  and  on  Sunday  morning,  November  14,  1915, 
about  6:30  a.  m.,  the  said  scow  Ruth  left  Stoney  Creek,  Con- 
necticut, bound  for  New  York  in  tow  of  the  said  tug  Clarence 
Blakeslee,  together  with  three  other  scows  in  the  tow,  namely, 
the  scow  No.  38  was  the  second  scow  in  the  tow,  together  with 
the  scow  Harakel,  which  was  the  third  scow  in  the  tow  and 
the  scow  Wandell,  which  was  the  fourth  scow  in  the  tow,  and 
that  said. scows  Ruth  and  No.  38  were  scows  having  a  lower 
free  board  than  the  two  rear  scows  and  lay  much  lower  in  the 
water,  and  that  at  the  time  the  said  tug  Clarence  Blakeslee 
took  hold  of  the  said  scows  and  arranged  them  in  her  tow, 
she  was  requested  by  the  captains  of  the  scows  Ruth  and  Wan- 
dell and  also  by  the  captains  of  the  scow  Harakel  and  No.  38 
to  place  the  Wandell  and  Harakel,  the  scow  Wandell  being  the 
lightest  one  of  the  fourth  and  with  the  highest  free  board, 
first  and  second  in  the  tow,  and  the  two  scows  with  the  lower 
free  board  astern  in  the  said  tow,  but  the  captain  in  charge  of 
the  Clarence  Blakeslee  refused  to  heed  the  requests  of  the 
scowmen  and  captains  of  the  scows  and  arbitrarily  made  up 
his  tow  to  suit  himself  and  proceeded  on  his  voyage.  The 
weather  was  fair  and  the  scows  were  towed  on  a  hawser  astern 
of  one  another  and  all  astern  of  the  tug. 

Fourth.  That  the  said  tug  and  her  scows  began  to  get  rough 
weather  when  they  were  going  into  Bridgeport  Harbor,  where 
they  were  in  for  safety  during  a  storm  which  was  blowing  up, 
and  spent  Sunday  night  in  Bridgeport  Harbor,  the  weather 
being  very  bad.  On  Monday  morning,  November  15,  1915, 
the  tug  again  started  with  her  tow  in  the  order  above  set  forth, 
about  7  o'clock,  and  continued  on  her  voyage.  The  weather 
at  that  time  was  clear  but  there  was  a  stiff  breeze  from  the 
northwest  and  every  indication  of  a  heavy  blow  and  storm 
coming.  The  tug  with  her  tow  passed  out  from  Bridgeport 
into  the  sound  and  had  only  gotten  less  than  half  way  to  New 
York  when  the  wind,  which  had  been  blowing  vkf  very  strong 
and  had  kept  blowing  harder  and  harder  every  hour,  kicked 
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up  a  heavy  sea,  had  by  this  time  reached  the  proportion  as  of 
a  gale  and  there  was  a  very  heavy  sea  running,  and  during  this 
time  the  captain  of  the  tug  made  no  effort  to  seek  a  safe 
harbor  or  find  a  place  of  safety,  but  kept  stubbornly  on  in  his 
course.  Late  in  the  afternoon  the  tows  were  obliged  to  loosen 
up  the  hawser  from  boat  to  boat  so  as  to  give  more  room 
between  the  scows  on  account  of  their  heavy  jumping  and  toss- 
ing upon  the  sea  and  to  prevent  their  jumping  up  one  upon  the 
other  and  foundering. 

Fifth.  And  your  libelant  further  alleges  that  the  said  tug 
should  hav^  gone  in  for  shelter  behind  the  Norwalk  Islands 
or  into  some  other  cove  or  safe  place  where  shelter  could  have 
been  secured  long  prior  to  5  o'clock  in  the  afternoon  or  6 
o'clock  in  the  afternoon  and  had  ample  time  to  find  a  safe 
harbor  or  haven  where  she  could  have  had  protection  for  her 
tow.  At  about  6  o'clock  at  night  the  tug  slackened  up  her 
hawser  and  came  around  and  down  to  the  first  scow,  which  in 
view  of  the  weather  showed  very  bad  seamanship  and  caused 
the  scows  to  be  thrown  up  together  in  a  heap  so  that  their  men 
had  all  they  could  do  to  fend  off  one  boat  from  the  other,  and 
the  tug  on  taking  off  the  wife  and  child  of  the  captain  of  the 
first  boat,  went  ahead  and  started  to  tow  again  instead  of 
making  for  a  safe  harbor,  and  started  for  the  middle  of  the 
sound,  approximately  going  out  further  and  further  from  the 
shore  and  which  resulted  in  the  first  scows  shipping  water  and 
showing  evidences  of  shipping  water  by  keeling  to  the  waves, 
which  were  so  heavy  that  they  dashed  over  the  top  of  the  rails 
of  the  two  forward  boats  and  the  captains  of  the  Ruth  and  of 
the  No.  38,  owing  to  the  improper  navigation  of  the  tug  and 
owing  to  the  fact  that  the  navigator  of  the  tug  persisted  in 
continuing  on  his  course  instead  of  running  to  a  harbor  of 
safety,  he  was  obliged  finally  to  abandon  the  Ruth  and  the 
No.  38  and  make  fast  his  lines  to  the  Harakel  and  the  Wandell. 
When  the  tug  captain  saw  the  two  forward  boats  were  about 
to  sink  he  again  slacked  up  his  lines  and  came  back  and  wanted 
the  captains  of  the  Wandell  and  the  Harakel  to  abandon  their 
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boats,  which  they  refused  to  do,  stating  that  they  were  safe  and 
tight  and  demanding  that  the  tug  tow  them  to  a  place  of  safety. 
Thereupon  the  two  first  boats,  Ruth  and  No.  38,  were  aban- 
doned and  lines  thrown  off  and  the  two  rear  scows  in  the  tow 
taken  in  tow  by  the  said  tug  and  were  towed  to  Greenwich, 
Connecticut,  where  they  arrived  at  2 :  30  o'clock  in  the  morn- 
ing, at  which  time  the  wind  had  about  died  down. 

Sixth.  And  your  libelant  further  alleges  that  the  weather 
at  12  o'clock  on  Monday,  November  15th,  was  such  that  it 
was  unsafe  to  proceed  with  scows  laden  as  these  scows  were 
on  the  voyage  which  they  had  undertaken.  That  the  wind  blew 
a  heavy  gale  and  was  on  the  increase  and  that  every  indication 
was  that  of  a  heavy  storm  brewing.  It  had  been  increasing  for 
several  hours  and  your  libelant  alleges  that  the  said  tug  should 
have  sought  shelter  at  least  by  11  or  12  o'clock  on  that  day, 
and  should  have  gone  to  the  nearest  port  or  behind  some  island, 
and  that  if  the  tug  had  gone  behind  the  Norwalk  Islands  or 
some  other  island  or  port  of  safety,  that  there  would  have  been 
no  loss,  and  it  alleges  that  the  tug  with  her  tow  should  have 
lain  in  safety  until  after  the  weather  was  moderated  and  the 
tug  and  her  tow  could  have  proceeded  with  safety,  and  that  by 
reason  of  the  aforesaid  premises  the  said  scow  Ruth  dumped 
its  cargo  in  which  cargo  your  libelant  had  not  interest,  and 
floated  away  in  the  darkness  and  was  greatly  damaged,  and 
that  your  libelant  was  obliged  to  employ  tugs  and  vessels  to 
hunt  for  the  said  scow  and  salving  the  same  and  was  put  to 
very  great  expense  in  recovering  the  said  scow  and  in  repairing 
the  same. 

Seventh.  And  your  libelant  further  alleges  that  the  tug 
Clarance  Blakeslee  was  at  fault: 

(a)  In  that  she  put  to  sea  at  all  on  the  15th  day  of  Novem- 
l)er  with  her  said  tow. 

(b)  In  that  she  did  net  early  in  the  day  seek  a  port  of  shel- 
ter or  a  place  where  she  could  lay  to  in  safety  from  the  gale 
and  safely  keep  her  tow. 

(c)  In  that  she  did  not  go  in  behind  the  Norwalk  Islands 
for  shelter  or  to  some  other  convenient  port,  which  ports  and 
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conditions  your  libelant  reserves  to  point  out  more  particularly 
upon  the  trial  of  this  course. 

(d)  In  that  the  said  tug  did  not  keep  closer  to  shore  so  as 
to  be  afforded  such  protection  as  the  opportunity  to  find  a  cove 
or  convenient  place  to  lay  to  might  afford. 

(e)  In  that  she  persisted  in  striking  out  towards  the  center 
of  the  sound  and  into  the  teeth  of  the  wind  instead  of  pulling 
about  and  running  before  the  wind  after  she  took  off  the  woman 
and  child  from  the  first  scow  in  her  tow. 

(f)  In  that  she  was  guilty  of  gross  negligence  and  bad  sea- 
manship in  making  up  her  said  tow  and  in  placing  the  heavily 
laden  boats  first  in  the  tow,  which  boats  had  a  lower  free 
board  than  the  boats  with  the  high  free  board  which  were  more 
lightly  laden,  in  the  rear  thereby  depriving  the  boats  with  the 
low  free  board  of  the  protection  which  they  would  have  re- 
ceived by  the  boats  with  a  high  free  board,  particularly  so  when 
these  matters  were  called  personally  to  the  attention  of  the 
captain  before  starting  out  with  her  tow  on  Sunday  morning. 

(g)  In  that  the  captain  of  the  said  Blakeslee  exhibited  bad 
judgment  as  a  navigator  in  navigating  his  said  tow  as  afore- 
said and  a  reckless  disregard  of  the  lives  and  property  which  he 
had  in  his  care,  by  attempting  to  make  a  quick  and  continuous 
trip  to  New  York  for  the  benefit  of  the  tug  and  her  owners,  and 
that  he  did  not  use  reasonable  care  and  diligence  in  the  naviga- 
tion and  protection  of  his  tow  and  was  careless  and  negligent 
in  all  the  particulars  above  set  forth. 

(h)  And  further  ways  the  said  tug  was  negligent  your  libel- 
ant reser^'es  the  right  to  prove  upon  the  trial  of  this  action  as 
the  same  may  appear  from  the  evidence  thereat  adduced. 

Eighth.  And  your  libelant  further  alleges  that  the  scows  one 
behind  the  other  were  on  very  short  hawsers  not  over  30  feet 
long  and  very  much  shorter  for  a  long  period  of  time  so  that 
the  captains  of  the  forward  scows  and  the  wife  and  child  of  the 
captain  cf  the  first  scow  could  very  easily  and  conveniently  be 
passed  from  one  scow  to  the  other  and  they  were  in  no  danger 
at  any  time  of  their  lives  if  they  used  ordinary  diligence  and 
care  and  that  it  was  negligence  for  the  tug  Blakeslee  to  release 
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the  hawser  and  return  to  the  scows  in  view  of  the  weather 
conditions. 

Ninth.  That  your  libelant  expended  and  incurred  an  expense 
of  $362.50  for  services  rendered  to  the  scow  Ruth  in  salving  the 
same  for  the  services  alone  of  tugs,  lighters  and  equipment, 
and  the  further  sum  of  $219.51  for  work,  labor  and  services, 
travelling  expenses  and  incidentals  connected  therewith  in 
salving  the  same  and  repairing  the  same  and  service  of  super- 
intendents and  the  like  for  travelling,  labor  and  expenses  in 
connection  with  the  salving  and  repairing  of  the  same,  together 
with  the  sum  of  $1,600.00  repairs  as  per  survey,  which  survey 
was  duly  held  on  November  26,  1915,  at  Radel's  Ship  Yard, 
together  with  loss  of  charter  of  the  scow  Ruth,  26  days  at  $7.00 
a  day  from  November  16  to  December  11,  1915,  $182.00, 
together  with  the  cost  of  equipment  of  the  said  scow  which  was 
lost,  $132.53,  a  total  of  $2,496.54  with  interest  thereon  to  be 
added  from  December  11,  1915,  payment  of  which  has  been 
duly  demanded  and  refused,  and  no  part  thereof  has  been  paid, 
all  of  which  is  now  due  and  owing  your  libelant. 

Tenth.  That  all  and  singular  the  premises  ard  true  arid  with- 
in the  admiralty  and  maritime  jurisdiction  of  this  court. 

Wherefore  the  libelant  prays  that  process  in  due  form  of  law 
according  to  the  practice  of  this  honorable  court  may  issue 
against  the  said  steamtug  Clarence  L.  Blakeslee,  her  engines, 
tackle,  apparel  and  furniture  and  that  she  may  be  condemned 
and  sold  and  answer  for  tlie  damages  alleged  in  this  libel;  and 
that  this  court  will  hear  the  evidence  which  the  libelant  will 
adduce  in  support  of  the  allegations  of  the  libel  and  will  enter 
a  decree  in  favor  of  the  libelant  for  the  above-mentioned  dam- 
ages and  will  order  the  same  to  be  paid  and  satisfied  out  of  the 
said  proceeds  of  the  said  steamtug,  together  with  interest  and 
with  costs  of  the  libelant,  and  will  otherwise  right  and  justice 
administer  in  the  premises. 

Frederick  W.  Park, 
Proctor  for  Libelant. 

[Verification.] 

(1)  Taken  from  "The  Clarence  L.  Blakeslee."  156  C.  C.  A.  145.  243 
Fed.  365. 
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No.  1351. 

Libel  against  Cargo  for  Freight  under  Charter  Party«(l) 

[Caption  and  Address,] 

The  libel  of  Compagnie  Maritime  Francaise,  a  French  cor- 
poration, against  the  cargo  of  the  French  barque  Due  d'Aumale, 
laden  on  board  of  said  vessel,  and  against  all  persons  lawfully 
intervening  for  their  interest  therein,  in  a  cause  of  contract, 
civil  and  maritime,  alleges : 

First.  That  at  all  the  times  hereinafter  mentioned  libelant, 
Compagnie  Maritime  Francaise,  was,  and  now  is,  a  corporation 
organized  and  existing  under  the  laws  of  the  Republic  of 
France,  with  its  principal  place  of  business  at  the  city  of  Nantes 
in  said  Republic,  and  was  and  is  the  owner  of  the  French  barque 
Due  d'Aumale, 

Second,  That  on  or  about  the  19th  day  of  August,  1907, 
the  said  barque  being  then  in  the  port  of  Rotterdam,  Holland, 
the  said  libelant  as  owner,  made  and  concluded  a  charter  party 
with  the  firm  of  Wilson,  Meyer  and  Company,  charterers,  by 
which  said  libelant,  for  and  in  consideration  of  the  covenants 
and  agreements  therein  mentioned,  to  be  kept  and  performed 
by  charterers,  did  covenant  and  agree  on  the  freighting  and 
chartering  of  said  barque  unto  said  charterers,  for  a  V03rage 
from  the  port  of  Rotterdam  to  the  port  of  San  Francisco  in  this 
district,  on  the  terms  in  said  charter  party  mentioned.  That  a 
copy  of  said  charter  party  is  hereunto  annexed,  marked  Exhibit 
"A"  and  made  a  part  hereof. 

Third.  That,  among  other  things,  it  was  by  said  charter 
party  covenanted  and  agreed  that  the  said  charterers,  for  and 
in  consideration  of  the  covenants  and  agreements  to  be  kept 
and  performed  by  said  libelant,  chartered  and  hired  said  barque 
on  the  terms  following,  therein  mentioned,  to-wit: 

1.  That  the  cargo  was  to  consist  of  about  600  tons  pig  iron, 
balance  coke  (only  one  quality  of  coke  to  be  shipped). 

2.  That  libelant  be  paid  freight  at  the  rate  of  twenty-two 
shillings  six  pence  on  pig  iron  and  at  the  rate  of  29  shillings 
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on  coke,  British  sterling,  per  ton  of  twenty  hundredweight 
delivered,  at  the  exchange  of  $4.80  per  pound  sterling  in  full» 
to  be  paid  in  United  States  gold  coin  on  right  and  true  delivery; 
of  the  cargo. 

3.  That  charterers'  liability  should  cease  on  completion  of 
loading,  and  that  libelant  should  have  a  lien  on  the  cargo  for 
all  freight  under  said  charter  party. 

Fourth.  That  thereafter,  at  said  port  of  Rotterdam,  the  said 
barque  being  then  and  there  tight,  staunch  and  strong,  and 
every  way  filled  for  the  agreed  voyage,  said  charterers  shipped 
and  libelant  received  on  board  of  said  barque  a  cargo  of  pig 
iron  and  coke,  consisting  of  about  660  tons  of  pig  iron,  the 
balance  being  coke  amounting  to  a  number  of  tons  in  excess  of 
2000  tons.  That  the  master  of  said  barque  issued  bills  of 
lading  for  said  cargo,  wherein  charterers  or  order  were  and  are 
mentioned  as  consignees  at  the  port  of  discliarge.  That  there- 
after the  said  barque  set  sail  and  proceeded  to  the  port  of  San 
Francisco  where  she  arrived  with  said  cargo  on  board  on  or 
about  tlie  19th  day  of  November,  1908,  and  was  directed  by 
charterers,  as  consignees,  to  a  wharf  within  the  Golden  Gate 
for  discharge. 

Fifth,  That  at  all  times  since  the  making  of  said  charter 
party  libelant  has  well  and  truly  performed  all  and  singular 
the  covenants  and  undertakings  under  said  charter  party  on  its 
part  to  be  performed. 

Sixth.  That  on  the  discharge  of  said  cargo,  the  sum  of 
twenty-two  shillings  and  six  pence  became  and  was  due  and 
payable  by  charterers  to  libelants  for  each  and  every  ton  of  pig 
iron  discharged  and  delivered,  and  the  sum  of  twenty-nine 
shillings  for  each  and  every  ton  of  coke  discharged  and  de- 
livered, at  the  exchange  of  $4.80  per  pound  sterling  in  full, 
to  be  paid  in  United  States  gold  coin,  in  accordance  with  the 
terms  of  said  charter  party.  That  libelant  is  ready  and  willing 
to  deliver  to  charterers  or  order  the  said  cargo,  and  the  whole 
thereof,  upon  receipt  of  the  freight  agreed  upon  under  the 
charter  party,  but  that  charterers,  although  requested  thereto, 
have  refused  to  pay  the  sums  mentioned  respectively  per  ton 


2114  ADMIRALTY. 

of  cargo  delivered,  and  have  notified  libelants  of  their  refusal 
to  pay  the  sums  claimed  by  libelant  to  become  due  as  above 
mentioned  under  said  charter  party,  and  have  not  paid  to  libel- 
ant the  said  sum  or  sums  or  any  part  thereof. 

Seventh*  That  libelant  has  been  damaged  by  said  neglect 
and  refusal  of  said  charterers  and  consignees  of  said  cargo  in 
a  sum  the  exact  amount  whereof  can  not  be  determined  at  the 
present  time  nor  until  the  completion  of  the  discharge  of  said 
cargo,  but  which  will  amount  approximately  to  the  sum  of 
twenty  thousand  dollars. 

Eighth.  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  this  honorable  court,  and  that  the  said  cargo 
above  mentioned  is  now  in  the  port  of  San  Francisco  and  within 
said  district. 

Wherefore,  libelant  prays  that  process  of  attachment  in  due 
form  of  law,  according  to  the  course  of  this  honorable  court,  in 
admiralty  and  maritime  jurisdiction,  may  issue  against  the  said 
cargo  of  the  said  French  barque  Due  d*Aumale,  and  that  all 
persons  having  or  pretending  to  have  any  right,  title  or  inter- 
est therein  may  be  cited  to  appear  and  answer  all  and  singular 
the  matters  aforesaid;  and  that  this  honorable  court  will  pro- 
nounce for  the  freight  as  aforesaid,  with  interest  and  costs; 
and  that  said  cargo  may  be  condemned  and  sold  to  pay  the 
same ;  and  that  the  court  will  grant  to  libelant  such  other  and 
further  relief  as  in  law  and  justice  it  may  be  entitled  to  receive. 

COMPAGNIE  MmE.  FrANCAISE, 

By  P.  Lalande, 
Master  of  the  French  barque  Due  d'Aumale  and 
agent  for  the  libelant. 
A.  and  H., 

Proctors  for  Libelant. 
[Verification.] 

(1)  Taken  from  Compagnie  Maritime  Francaise  v.  Meyers  et  al.,  248 
Fed.  881.  160  C.  C  A.  639. 
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No.  1352. 

Libel  In  Rem  for  Injury  to  Passenger.  (1) 

To  the  Honorable  the  Judges  of  said  Court : 

The  libel  and  complaint  of  Mary  E.  Fries,  late  a  passenger 
on  the  steamboat  Columbia,  against  the  said  steamboat  Colum-p 
bia,  whereof  David  Campbell,  now  is  or  late  was  master,  her 
engines,  boilers,  machinery,  tackle,  apparel,  furniture,  and 
against  all  persons  lawfully  intervening  for  their  interests 
therein  in  a  cause  of  tort  and  damage  for  personal  injuries, 
civil  and  maritime,  alleges  as  follows : 

First,  That  your  libelant  is  a  citizen  of  the  United  States 
and  a  resident  of  the  city  of  Philadelphia  in  the  district  afore- 
said. 

Second,  That  on  the  dates  or  times  herein  mentioned  the 
said  steamboat  Columbia  was,  and  now  is,  a  common  carrier 
of  passengers  for  hire  upon  the  river  Delaware,  between  the 
said  city  of  Philadelphia,  in  the  state  of  Pennsylvania,  the  city 
of  Trenton,  in  the  state  of  New  Jersey,  and  intervening  points 
on  said  river  lying  in  said  states  of  Pennsylvania  and  New 
Jersey,  over  and  upon  which  river  said  steamboat  Columbia, 
by  its  master,  servants,  agents  and  employes,  operated  for  the 
purpose  of  carrying  passengers  for  hire;  that  said  vessel  was 
propelled  by  steam  power;  that  it  becomes  and  was  the  duty 
of  the  master,  servants,  agents  and  employes  of  said  steamboat 
to  use  proper  and  due  care,  caution  and  skill  and  to  refrain 
from  recklessness  and  negligence  in  the  management  and  opera- 
tion thereof  so  that  persons  riding  thereon  as  passengers  should 
not  be  injured  through  the  recklessness  and  negligence  of  said 
master,  servants,  agents  and  employes. 

Third,  That  on  or  about  July  26,  1911,  the  said  Mary  E. 
Fries  was  received  on  board  the  said  steamboat  Columbia  as 
a  passenger  after  paying  the  full  fare  demanded  for  an  excur- 
sion ticket  from  said  city  of  Philadelphia  to  Burlington  Island 
in  the  river  Delaware  aforesaid  and  return ;  that  said  Mary  E. 
Fries  was  landed  at  said  Burlington  Island  in  the  morning  of 
said  day,  and  later  in  the  evening  of  the  said  July  26,  1911, 
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was  again  received  on  board  the  said  steamboat  as  a  lawful 
passenger  with  fare  full  paid  for  the  return  trip  to  Philadelphia : 
that  in  consideration  of  said  Mary  E.  Fries  having  paid  the 
full  fare  established  for  passengers,  the  respondent,  by  its 
master,  servants,  agents  and  employes,  undertook  to  carry  her 
safely  from  Burlington  Island,  aforesaid,  to  the  said  city  of 
Philadelphia,  and  thereby  became  bound  that  its  servants  and 
employes  should  not  needlessly  injure  her  while  in  the  dis- 
charge of  their  duties. 

Fourth*  That  the  respondent,  by  its  master,  servants,  agents 
and  employes,  did  not  keep  this  contract,  but  broke  the  same  in 
that  by  its  servants  and  employes  it  needlessly  and  severely 
wounded  her  in  her  person  during  the  return  trip  to  Philadel- 
phia in  this  manner,  to-wit: 

Fifth.  That  on  said  July  26,  1911,  libelant  avers  that  she 
was  lawfully  a  passenger  on  board  said  steamboat  Columbia 
as  above  set  forth,  and  that  between  the  hours  of  six  and  seven 
p.  m.  on  said  July  26,  1911,  said  steamboat  was  moving  in  a 
westerly  direction  on  said  river  Delaware  from  Burlington 
Island  and  had  approached  within  about  two  hundred  feet  of 
the  landing  at  Bristol,  state  of  Pennsylvania,  in  the  district 
aforesaid,  preparatory  to  making  a  landing  at  said  Bristol. 

Sixth.  That  while  said  steamboat  was  approaching  the  land- 
ing aforesaid  certain  deckhands,  servants,  agents  and  employes 
of  said  steamboat  Columbia  called  to  the  libelant  and  a  number 
of  other  passengers,  who  were  lawfully  sitting  on  chairs  be- 
longing to  said  steamboat  outside  of  the  cabin  on  the  main  deck 
of  said  steamboat  in  a  place  where  she  was  lawfully  entitled  to 
be,  to  move  inside  the  cabin  of  said  steamboat. 

Seventh.  That  thereupon  the  libelant  arose  and  while  mov- 
ing toward  the  cabin  door  and  before  she  had  an  opportunity 
to  get  safely  within  the  cabin,  one  of  the  aforesaid  deckhands 
suddenly  and  violently  pulled  a  hawser,  which  was  lying  upon 
the  deck  of  said  vessel,  across  the  foot  of  the  libelant,  throwing 
her  with  great  force  and  violence  to  the  deck  and  causing  her 
to  suffer  a  fracture  and  break  of  the  thigh-bone  of  her  right 
leg  and  severely  injuring  her  about  the  body  and  also  injuring 
her  internally. 
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Eighth.  By  reason  of  tlie  premises,  which  the  libelant  avers 
were  due  solely  to  the  recklessness  and  negligence  of  the  serv- 
ants, agents  and  employes  of  said  steamboat  Columbia,  and 
without  any  negligence  whatsoever  on  lier  part,  the  said  libel- 
ant was  then  and  there  injured,  as  aforesaid,  jarred  and  shaken 
about  the  body,  wounded  and  injured  internally  and  externally, 
and  otherwise  injured,  wounded  and  hurt,  insomuch  that  she 
was  then  and  there  made  sick,  sore,  lame,  prostrated  and  dis- 
ordered, and  was  made  to  and  did  undergo  great  mental  and 
physical  pain  and  sustained  other  serious  and  permanent  u> 
juries  to  her  body  and  nerves  and  from  which  she  has  suffered, 
and  yet  suffers,  great  pain  and  distress.  And  the  said  libelant 
further  claims  that  by  reason  of  the  injuries  received  by  her 
as  aforementioned  she  has  been  forced  to  lay  out  and  expend 
large  sums  of  money  for  medical  and  surgical  treatment  in 
and  about  an  attempt  to  effect  a  cure  of  the  said  injuries,  and 
will  be  required  to  do  so  in  the  future :  and  that  at  the  present 
time  she  is  bedridden,  and  it  appears  that  she  will  be  lame  for 
the  balance  of  her  life,  and  that  she  will  be  required  to  lay  out 
and  expend  large  sums  of  money  for  medical  and  surgical 
attendance  in  the  future ;  all  to  her  damage  in  the  sum  of  fifteen 
thousand  dollars  ($15,000). 

Ninth.  That  libelant  was  not  in  the  employ  of  the  defendant 
company  when  she  received  the  said  injury  and  that  the  per- 
sons in  charge  of  said  steamboat  were  in  the  defendant's  em- 
ploy at  said  time  and  that  libelant  suffered  great*  physical  and 
mental  anguish  by  reason  of  said  injuries  and  still  suffers  the 
same  pain. 

Tenth,  That  libelant  by  reason  of  her  poverty  is  unable  to 
pay  the  costs  in  this  suit  and  is  unable  to  furnish  the  two  hun- 
dred and  fifty  dollars  f  $250)  bond  for  costs  required  by  your 
honorable  court  and  prays  that  process  may  be  issued  in  forma 
pauperis. 

Eleventh.  That  the  said  steamboat  Columbia  is  now  in  the 
port  of  Philadelphia*  within  this  eastern  district  of  Pennsyl- 
vania. 
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That  all  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  Slates  and 
of  thisihonorable  court. 

Wherefore,  the  libelant  prays  that  process  of  attachment 
in  due  form  of  law,  according  to  tlie  due  course  of  tliis  honor- 
able court  in  causes  of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  steamboat  Columbia,  her  engines, 
boilers,  machinery,  tackle,  apparel  and  furniture,  and  that  the 
said  David  Campbell,  master,  and  all  other  persons  having  or 
pretending  to  have  any  right,  title  or  interest  therein,  may  be 
cited  to  appear  and  answer  all  and  singular  the  matters  so 
articulately  propounded,  and  that  this  honorable  court  will  be 
pleased  to  pronounce  for  the  damages  aforesaid,  and  also  to 
condemn  the  said  steamboat,  her  engines,  boilers,  machinery, 
tackle,  apparel  and  furniture  and  the  party  intervening,  in 
costs,  and  that  the  said  steamboat,  her  engines,  boilers,  ma- 
chinery, tackle,  apparel  and  furniture  may  be  condemned  and 
sold  to  pay  said  damages  and  costs,  and  that  the  court  will 
grant  to  the  libelant  such  other  and  further  relief  as  should  to 
law  and  justice  appertain  and  which  she  may  be  entitled  to 
receive.  Mary  E.  Fries. 

Andrew  B.  McGinnis. 
Proctor  for  Libelant. 

[Verification,] 

(1)  Taken  from  The  Columbia.  218  Fed.  634,  134  C.  C  A.  392. 


No.  1352a. 

Libel  for  Seizure  of  Articles  of  Food,  Violating  Pure  Food 

and  Drugs  Act  of  June  30,  1906.(1) 

District  Court  of  the  United  States,  Southern  District  of  Ohio, 

Western  Division. 

The  United  States  of  America, 

V. 

Two  Hundred  and  Seventy-five 
Cases  of  Tomato  Catsup, 
more  or  less. 

The  libel  of  the  United  States  of  America,  by  Sherman  T. 
McPherson,  its  attornev  in  and  for  the  district  aforesaid,  who 
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in  this  case  prosecutes  in  its  behalf,  respectfully  represents  as 
follows : 

I.  This  libel  is  filed  by  the  United  States  of  America  in  its 
own  right  and  prays  seizure  for  condemnation  of  certain 
articles  of  food  contained  in  original  unbroken  packages,  be- 
ing two  hundred  and  seventy-five  cases,  more  or  less;  two 
hundred  and  twenty-five,  more  or  less,  of  which  said  cases 
contain  bottles,  some  cases  containing  four  dozen  bottles  of 
approximately  seven  ounces  in  weight,  and  other  of  said  cases 
containing  two  dozen  bottles  of  approximately  sixteen  ounces 
in  weight ;  and  fifty,  more  or  less,  of  which  said  cases  contain 
jugs,  each  of  said  last  mentioned  cases  containing  six  one- 
gallon  jugs ;  and  each  of  said  cases,  bottles  and  jugs  purporting 
and  representing  to  contain  tomato  catsup. 

II.  Your  libelant  represents  to  the  court  that  each  of  said 
two  hundred  and  seventy-five  cases,  more  or  less,  and  each  and 
every  bottle  and  jug  contained  therein,  is  labeled,  marked  and 
branded  on  the  outside  thereof,  as  follows,  to-wit :  "My  Own 
Home  Made  Tomato  Catsup  —  Prepared  by  Geo.  Spraul 
Packing  Co.,  Harrison,  Ohio — This  Catsup  contains  1-10  of 
one  per  cent  of  Benzoate  of  Soda  with  pure  Spices,  Sugar  and 
Vinegar," 

III.  Your  libelant  represents  to  the  court  that  in  the  city 
of  Cincinnati,  Hamilton  county,  Ohio,  in  the  southern  district 
of  Ohio,  within  the  jurisdiction  of  this  honorable  court,  and 
within  and  on  the  premises  of  August  Janszen  and  William 
Harpenau,  doing  business  as  a  partnership  under  the  firm  name 
and  style  of  A.  Janszen  &  Company,  at  the  corner  of  Second 
and  Walnut  streets,  in  said  city,  county  and  state,  are  certain 
articles  of  food,  being  the  two  hundred  and  seventy-five,  more 
or  less,  cases  of  tomato  catsup  above  described,  owned  by  or 
in  the  possession  of  said  August  Janszen  and  William  Har- 
penau, doing  business  as  aforesaid,  for  the  purpose  of  being 
sold  for  use  and  consumption  as  food. 

IV.  Your  libelant  represents  that  said  two  hundred  and 
seventy-five,  more  or  less,  cases  of  tomato  catsup,  and  each 
and  every  bottle  and  jug  contained  in  said  cases,  branded  as 
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above  set  forth,  are  illegally  held,  as  aforesaid,  within  the 
jurisdiction  of  this  honorable  court,  and  that  said  article  of 
food  contained  in  said  cases,  bottle  and  jugs,  is  adulterated 
in  violation  of  the  Act  of  Congress  of  June  30,  1906,  known 
as  the  Food  and  Drugs  Act,  and  liable  to  seizure  and  con- 
demnation as  provided  therein,  for  the  reason  that  each  and 
every  bottle  and  jug  in  said  two  hundred  and  seventy-five, 
more  or  less,  cases,  contains  an  article  of  food  and  food  product 
consisting  wholly  or  in  part  of  a  filthy,  decomposed  and  putrid 
vegetable  substance  and  is  unfit  for  food. 

V.  Your  libelant  further  represents  that  all  the  matters  above 
set  forth  are  true ;  that  the  said  two  hundred  and  seventy-five, 
more  or  less,  cases  of  tomato  catsup,  and  each  and  every  bottle 
and  jug  contained  therein,  branded  as  aforesaid,  have  been 
and  were  transported,  in  interstate  traffic,  from  West  Harrison, 
Dearborn  county,  Indiana,  to  the  city  of  Cincinnati,  in  the 
state  of  Ohio,  and  are  now  in  the  possession  of  said  August 
Janszen  and  William  Harpenau,  as  aforesaid,  and  unsold;  but 
that  same  are  now  being  offered  for  sale  by  said  August  Jans- 
zen and  William  Harpenau,  doing  business  as  aforesaid,  in 
violation  of  said  Act  of  Congress  of  June  30,  1906. 

Wherefore,  in  consideration  of  the  premises,  your  libelant 
prays : 

1.  That  said  article  of  food  and  food  product,  contained  in 
said  two  hundred  and  seventy-five,  more  or  less,  cases,  branded 
as  aforesaid,  may  be  proceeded  against  and  seized  for  con- 
demnation in  accordance  with  the  Act  of  Congress  approved 
June  30,  1906,  known  as  the  Fopd  and  Drugs  Act,  and  that 
to  this  end  this  honorable  court  may  order  to  issue  the  process 
of  attachment  in  due  form  of  law,  according  to  the  course  of 
this  court  in  cases  of  admiralty  and  maritime  jurisdiction,  so 
far  as  is  applicable  in  this  case,  and  that  the  said  August  Jans- 
zen and  William  Harpenau,  doing  business  as  aforesaid,  and 
all  other  persons  having  or  pretending  to  have  any  right,  title 
or  claim  in  and  to  said  article  of  food  and  food  product,  con- 
tained in  said  two  hundred  and  seventy-five  cases,  more  or  less, 
branded  as  aforesaid,  may  be  cited  to  appear  herein  and  answer 
all  and  singular  the  premises  aforesaid. 
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2.  That  by  an  appropriate  order,  this  honorable  court  may 
adjudge  and  decree  that  the  said  article  of  food  and  food  prod- 
uct, contained  in  said  two  hundred  and  seventy-five  cases,  inore 
or  less,  and  branded  as  aforesaid,  be  condemned,  at  the  suit  of 
this  libelant,  according  to  the  provisions  of  the  said  Act  of 
Congress. 

3.  That  this  honorable  court  may  pass  all  such  orders  and 
decrees  and  judgments  as  may  be  necessary  in  the  premises, 
and  may  grant  your  libelant  a  decree  for  the  costs  of  this  pro- 
ceeding against  the  said  August  Janszen  and  William  Har- 
penau,  doing  business  as  aforesaid,  or  the  owners  or  holders 
of  the  said  articles  condemned,  should  such  costs  not  be  satis- 
fied out  of  the  proceeds  of  the  same. 

And  that  your  libelant  may  have  such  other  and  further 
relief  as  the  nature  of  the  case  may  require. 

Sherman  T.  McPherson, 
United  States  Attorney  in  and  for  the  Southern 
District  of  Ohio. 
[Verification  by  a  Food  Inspector,] 

(1)  Taken  from  U.  S.  v.  Geo.  Spraul  &  Co.,  185  Fed.  405,  C.  C  A. 
6th  Cir. 

In  this  case  a  demurrer  was  filed  to  the  libel  for  want  of  an  allega- 
tion  of  previous  seizure  of  the  catsup,  and  the  court  upheld  the  demurrer 
on  the  theory  that,  under  Section  10  of  the  Act  of  June  30,  1906.  34  Stat. 
L.  771,  the  proceedings  were  like  forfeiture  proceedings  in  admiralty  and 
hence  prior  seizure  of  the  forfeited  property  must  have  been  made. 

The  court  of  appeals  reversed  the  district  court,  holding  Admiralty' 
Rule  22  was  not  adopted  by  the  provisions  of  said  Section  10  of  the  Act, 
but  rather  Admiralty  Rule  23,  and  it  was  therefore  necessary  in  the  libel 
to  plead  only  that  the  property  was  within  the  district  and  hence  within 
the  jurisdiction  of  the  court.    The  prayer  should  ask  for  seizure. 

The  provision  in  Section  10  of  the  Pure  Food  Act  of  June  30,  1906, 
34  Stat.  Lw  768,  that  certain  food  products  may  be  seized  for  confiscation 
by  a  process  of  libel  for  condemnation,  is  intended  to  liken  the  proceedings 
to  those  in  admiralty  only  to  the  point  of  seizure  of  the  property  by 
process  in  rem;  thereafter  the  case  has  the  character  of  a  law  action  .with 
trial  by  jury  if  demanded  and  with  the  review  customary  in  actions  at  law. 
Proceedings  on  appeal  are  not  controlled  by  this  statute.  Four  Hundred 
and  Forty-three  Cans,  Etc.  v.  U.  S.,  226  U.  S.  172.  Sec  U.  S.  v.  George 
Spraul  &  Co.,  185  Fed.  405  (C.  C  A.). 

For  an  analysis  of  the  statute  and  procedure  thereunder,  see  Foster's 
1-ed,  Prac  (5th  ed.),  Sec.  607. 
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LIBELS  IN  PERSONAM  AND  IN  REM  AND 

PERSONAM. 

Ko.  1353 

Libel  in  Personam. 

The  District  Court  of  the  United  States  1  ^     a  j    •    i*. 
for  the District  of .  }  '^  Admiralty. 

Tu  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the District  of  — "-: 

A.  B.,  [occupation]^  of  tlie  city  of ,  state  of ,  brings 

this,  his  libel,  against  L.  M.,  [occupation]^  of  the  city  of , 

owner  of  the  ship  [or,  schooner,  e/c] ,  whereof  the  said 

C.  D.  is,  or  lately  was,  master,  [<?r,  against  C.  D.,now,  or  lately, 
master,  eic,  or  as  may  be\  in  a  cause  of  contract  [or  as  may 
6e]j  civil  and  maritime,  and  the  said  libellant  alleges  and 
propounds  as  follows: 

[Here  state  the  allegations  of  fact  in  numbered  articles^  the 
last  article  being  as  follows:] 

That  all  and  singular  the  premises  are  true,  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States, 
and  this  honorable  court. 

Wherefore  the  libellant  prays  that  a  warrant  of  arrest  (i), 
in  due  form  of  law,  according  to  the  course  of  this  honorable 
court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  L.  M.,  and  that  he  may  be  cited  to 
appear  and  answer  all  and  singular  the  matters  aforesaid, 
and  that  this  honorable  court  would  be  pleased  to  decree  to 
the  libellant  the  said  amount  due  to  libellant  on  his  contract 
\or  whatever  the  case  may  require]  aforesaid,  with  interest  and 
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costs,  and  that  the  libelant  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 
X.  &  X.,  A.  B. 

Proctors. 
R.  X., 

Advocate. 
[yerification,] 

(1)  See  2d  Rule  in  Admiralty. 


No.  1354. 

Same,  with  Prayer  for  Attachment  of  Goods,  etc. 

[Proceed  as  in  No.  1353,  to  the  prayer,  and  continue  as 
follows:"] 

Wherefore  the  libelant  prays  that  a  warrant  of  arrest(l), 
in  due  form  of  law,  according  to  the  course  of  this  honorable 
court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
be  issued  against  the  said  L.  M.,  and  that  he  may  be  cited  to 
appear  and  answer  all  and  singular  the  matters  aforesaid,  and 
that  if  he  can  not  be  found,  then  that  his  goods  and  chattels 
in  this  district  may  be  attached  to  sufficient  amount  to  answer 
the  libelant,  and  if  sufficient  goods  and  chattels  can  not  be 
found  in  this  district,  then  that  his  credits  and  effects  in  the 

hands  of  O.  P.,  merchant  [or  as  may  be],  of ,  may  be 

attached  to  a  sufficient  amount  to  answer  the  libelant,  and  that 
the  said  O.  P.  may  be  cited  to  appear  and  answer  such  inter- 
rogatories as  may  be  propounded  to  him  by  the  libelant,  and 
that  this  honorable  court  would  be  pleased  to  decree  to  the 
libelant  all  the  said  amount  due  to  the  libelant  on  his  contract 
[or  wJuLtever  the  case  may  require]  aforesaid,  with  interest 
and  costs,  and  that  the  libelant  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

[Sign,  etc.,  as  in  No.  1353.] 

(1)  A  simple  monition  in  the  nature  of  a  summons,  instead  of  a 
warrant  of  arrest,  may  issue.     See  2d  Rule  in  Admiralty. 
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No.  1355. 

Same,  with  Prayer  for  a  Monition. 

[Proceed  as  in  No.  1353,  to  the  prayer,  and  continue ^  as 
follows:] 

Wherefore  the  libelant  prays  that  process  of  monition (1), 
in  due  form  of  law  according  to  the  course  of  this  honorable 
court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  L.  M.,  and  that  he  may  be  cited  to 

appear  before  this  honorable  court  on  the day  of , 

or  such  other  day,  to  be  inserted  in  the  said  monition,  as  the 
court  shall  direct,  then  and  there  to  answer  the  libelant  in 
the  premises,  and  that  this  honorable  court  would  be  pleased 
to  decree  to  the  libelant  the  payment  of  the  said  amount  due 
to  libelant  on  his  contract  [or  whatever  the  case  may  require] 
aforesaid,  with  interest  and  costs,  and  that  the  libelant  may 
have  such  other  and  further  relief  as  in  law  and  justice  he  may 
be  entitled  to  receive. 

[Sign,  etc.,  as  in  No.  1353.] 

(1)  See  2d  Rule  in  Admiralty. 


No.  1356. 

Interrogatory  Clause  in  Prayer. 

[//  the  libelant  puts  interrogatories(i),  they  should  be  added 
after  the  verification,  and  entitled,  "Interrogatories  Referred  to 
in  the  Foregoing  Libel,"  and  a  clause  should  be  added  at  the 
end  of  the  prayer  as  follows:] 

"And  further,  that  the  said  L.  M.,  or  other  person  or  per- 
sons, intervening  for  his  or  their  interests,  may  be  required 
to  answer  the  interrogatories  hereto  annexed." 

(1)  See  23rd  Rule  in  Admiralty.  See  Foster's  Fed.  Prac,  Sth  ed.. 
Sec.  581 ;  Erie  and  Western  Transportation  Co.  v.  Great  Lakes  TowiiiR 
Co..  184  Fed.  349. 
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Ho.  1357. 

For  Supplics.(l) 

[Proceed  with  title,  address,  and  introduction,  as  in  No. 
1353,  and  continue  as  follozvs:] 

First.     That  on  or  about  the day  of ,  1894,  the 

said  vessel ,  then  lying  at  the  port  of ,  and  owned 

by  the  said  L.  M.,  was  a  maritime  vessel  employed  in  navi- 
gating the  high  seas,  and  standing  in  need  of  provisions  and 
stores,  the  libelant,  at  the  request  of  C.  D.,  the  master,  fur- 
nished to  and  for  the  said  vessel  the  provisions  and  stores 
contained  in  the  schedule  hereto  annexed,  amounting  to  the 

sum  of dollars,  and  that  the  same  were  furnished  at  the 

prices  stated  in  the  said  schedule,  which  said  prices  are  rea- 
sonable. 

Second.  That  the  said  provisions  and  stores  were  neces- 
sary to  enable  the  said  vessel  to  perform  her  intended  vo)rage 
or  voyages,  and  were  furnished  on  the  credit  of  the  said  vessel, 
as  well  as  of  the  master  and  owner  thereof. 

Third.  That  the  said  owner  or  master  has  not  paid  the 
libelant  the  said  sum  of dollars,  or  any  part  thereof,  al- 
though often  requested  so  to  do,  and  the  same  remains  wholly 
unpaid  and  due,  together  with  interest  thereon,  amounting  to 

dollars,  amounting  in  the  aggregate  to  dollars, 

which  is  now  justly  due  and  owing  to  the  libelant.  [Conclude 
as  in  No.  1353.] 

(1)  See  brig  Nestor,  1  Sam.  73;  and  Desty's  Fed.  Proc,  1206,  and  cases 
cited. 


No.  1358. 

For  Supplies  with  Attachment  Clause. 

[Proceed  as  in  No.  1357,  inserting  as  article  4th  the  follow- 

Fourth.  That  the  libelant  is  informed  and  believes  that 
the  respondent  has  credits  and  eflfects  in  the  hands  of  O.  P., 
of  the  city  of . 

Fifth.     [Conclude  as  in  No.  1354,  and  attach  schedule.] 
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No.  1359. 

Against  Owner  for  Wages. 

[Proceed  with  title,  address,  and  introduction,  as  in  No. 
1324,  and  continue  with  statement  of  facts.  The  pleader  will 
find  in  No.  1324  sufficient  guide  in  this  respect.] 

[Conclude  as  in  No.  1353,  or  1354,  or  1355,  according  to 
the  relief  desired,  and  attach  schedule,  for  form  of  which  see 
No.  1325.] 


No.  1360. 

Against  a  Consignee  for  Freight  on  a  Bill  of  Lading. 

[Title  and  Address.] 

A.  B.,  [occupation],  of  the  city  of ,  owner  of  the  brig 

[or,  etc.],  her  tackle,  apparel,  and  furniture,  brings  this  his  libel 

against  L.  M.,  [occupation],  of  the  city  of ,  in  a  cause  of 

contract,  civil  and  maritime,  and  said  libelant  alleges  and  pro- 
pounds as  follows : 

First.    That  at  the  time  hereinafter  mentioned  the  libelant 

was,  and  still  is,  the  owner  of  the  brig ,  and  that  C.  D. 

was  then  the  master  thereof. 

Second.    That  the  said  brig,  about  the  middle  of  the  month 

of  October,  1893,  was  lying  in  the  port  of ,  and  destined 

on  a  voyage  thence  to  the  port  of ;  G.  H.  then  shipped 

on  board  the  said  vessel barrels  of  flour,  the  contents  and 

weight  thereof  being  unknown,  to  be  therein  carried  from  the 

said  port  of to  the  said  port  of  ,  and  there  to  be 

delivered  in  like  good  order,  as  they  were  received,  the  dangers 
of  the  seas  only  excepted,  to  the  respondent,  L.  M.,  or  to  his 

assigns,  the  freight  for  the  same,  at  the  rate  of dollars 

per  barrel,  to  be  paid  by  the  said  L.  M.,  or  his  assigns,  and 

accordingly  the  said  C.  D.,  master,  at  the  port  of  ,  on 

the day  of  October,  1893,  affirmed  to  the  usual  bills  of 

lading,  and  delivered  the  same  to  the  shippers,  all  the  said 
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cargo,  a  copy  of  which  bills  of  lading  is  hereto  annexed, 
marked  schedule  "A." 

Third.    That  the  said  vessel,  with  the  said  cargo  on  board, 

soon  after  set  sail  from ,  and  in  due  time  safely  arrived 

at  the  port  of ,  her  destination,  and  the  said  flour  was 

duly  delivered  to  the  said  L.  M.,  and  so  accepted  and  received 
by  him. 

Fourth.  That  by  reason  of  the  premises,  the  said  L.  M. 
became  bound  to  pay  to  the  libelant  the  freight  for  the  said 

merchandise,  amounting  to  the  sum  of dollars,  and  is 

more  particularly  set  forth  in  the  schedule  hereto  annexed, 
and  marked  schedule  "B." 

Fifth.  That  the  said  L.  M.  has  refused,  and  still  refuses, 
to  pay  the  freight  aforesaid,  although  often  requested  so  to 
do,  notwithstanding  he  has  accepted  and  received  the  said 
merchandise,  and  that  in  like  good  order  and  condition,  as  it 

was  shipped;  the  said  sum  of dollars,  with  interest,  is 

now  due  the  libelant  for  the  freight  on  said  merchandise,  and 
is  wholly  unpaid. 

Sixth.  [Conclude  as  in  No.  1353,  or  1354,  or  1355,  accord- 
ing to  the  relief  desired,  and  attach  bill  of  lading,  marked  sched- 
ule "A,"  also  bill  for  freight,  marked  schedule  "B."] 


No.  1361. 

Libel  on  Charter  Party  for  Freight  Charges.  (1) 

[Caption.'] 

The  libel  of  Patagonia  Steamship  Company,  limited,  against 
the  Cans  Steamship  Line,  in  a  cause  of  contract,  civil  and 
maritime,  alleges  on  information  and  belief  as  follows : 

First,  At  all  the  times  hereinafter  mentioned  the  libelant, 
Patagonia  Steamship  Company,  limited,  was  and  it  still  is  a 
corporation  duly  organized  and  existing  under  and  pursuant 
to  the  laws  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  it  was  and  still  is  the  owner  of  the  steamship  Pata- 
gonia. 
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No.  1359. 

inst  Owner  for  Wages. 


[Proceed  with  title,  address,  and  introduction,  as  in  No. 
1324,  and  contitme  with  statement  of  facts.  The  pleader  will 
find  in  No.  1324  sufficient  guide  in  this  respect.] 

[Conclude  as  in  No.  1353,  or  1354,  or  1355,  according  to 
the  relief  desired,  and  attach  schedule,  for  form  of  which  see 
No.  1325.] 


No.  1360. 

Against  a  Consignee  for  Freight  on  a  Bill  of  Lading. 

[Title  and  Address.] 

A.  B.,  [occupation],  of  the  city  of ,  owner  of  the  brig 

[or,  f/c],  her  tackle,  apparel,  and  furniture,  brings  this  his  libel 

against  L.  M.,  [occupation],  of  the  city  of ,  in  a  cause  of 

contract,  civil  and  maritime,  and  said  libelant  alleges  and  pro- 
pounds as  follows : 

First.    That  at  the  time  hereinafter  mentioned  the  libelant 

was,  and  still  is,  the  owner  of  the  brig ,  and  that  C.  D. 

was  then  the  master  thereof. 

Second.    That  the  said  brig,  about  the  middle  of  the  month 

of  October,  1893,  was  lying  in  the  port  of ,  and  destined 

on  a  voyage  thence  to  the  port  of ;  G.  H.  then  shipped 

on  board  the  said  vessel barrels  of  flour,  the  contents  and 

weight  thereof  being  unknown,  to  be  therein  carried  from  the 

said  port  of to  the  said  port  of  ,  and  there  to  be 

delivered  in  like  good  order,  as  they  were  received,  the  dangers 
of  the  seas  only  excepted,  to  the  respondent,  L.  M.,  or  to  his 

assigns,  the  freight  for  the  same,  at  the  rate  of dollars 

per  barrel,  to  be  paid  by  the  said  L.  M.,  or  his  assigns,  and 

accordingly  the  said  C.  D.,  master,  at  the  port  of  ,  on 

the day  of  October,  1893,  affirmed  to  the  usual  bills  of 

lading,  and  delivered  the  same  to  the  shippers,  all  the  said 
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cargo,  a  copy  of  which  bills  of  lading  is  hereto  annexed, 
marked  schedule  "A." 

Third.    That  the  said  vessel,  with  the  said  cargo  on  board, 

soon  after  set  sail  from ,  and  in  due  time  safely  arrived 

at  the  port  of ,  her  destination,  and  the  said  flour  was 

duly  delivered  to  the  said  I-.  M.,  and  so  accepted  and  received 
by  him. 

Fourth.  That  by  reason  of  the  premises,  the  said  L.  M. 
became  bound  to  pay  to  the  libelant  the  freight  for  the  said 

merchandise,  amounting  to  the  sum  of dollars,  and  is 

more  particularly  set  forth  in  the  schedule  hereto  annexed, 
and  marked  schedule  "B." 

Fifth.  That  the  said  L.  M.  has  refused,  and  still  refuses, 
to  pay  the  freight  aforesaid,  although  often  requested  so  to 
do,  notwithstanding  he  has  accepted  and  received  the  said 
merchandise,  and  that  in  like  good  order  and  condition,  as  it 

was  shipped;  the  said  sum  of dollars,  with  interest,  is 

now  due  the  libelant  for  the  freight  on  said  merchandise,  and 
is  wholly  unpaid. 

Sixth,  [Conclude  as  in  No.  1353,  or  1354,  or  1355,  accord- 
ing to  the  relief  desired,  and  attach  bill  of  lading,  marked  sched- 
ule "A:'  also  bill  for  freight,  marked  schedule  ''B.''] 


No.  1361. 

Libel  on  Charter  Party  for  Freight  Charges.  (1) 

[Caption.] 

The  libel  of  Patagonia  Steamship  Company,  limited,  against 
the  Cans  Steamship  Line,  in  a  cause  of  contract,  civil  and 
maritime,  alleges  on  information  and  belief  as  follows : 

First.  At  all  the  times  hereinafter  mentioned  the  libelant, 
Patagonia  Steamship  Company,  limited,  was  and  it  still  is  a 
corporation  duly  organized  and  existing  under  and  pursuant 
to  the  laws  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, and  it  was  and  still  is  the  owner  of  the  steamship  Pata- 
gonia. 
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Second.  At  all  the  times  hereinafter  mentioned  the  respond- 
ent, the  Gans  Steamship  Line,  was  and  it  still  is  a  corporation 
duly  organized  and  existing  under  and  pursuant  to  the  laws 
of  the  state  of  New  York,  with  an  office  for  the  transaction  of 
business  at  10  Broadway,  in  the  city  and  county  of  New  York. 

Third.  On  or  about  March  6,  1912,  at  New  Orleans,  the 
libelant  chartered  to  the  respondent  the  steamship  Patagonia, 
described  as  "of  3,242  tons  net  register,  and  guaranteed  36,400 
quarters  of  heavy  grain,  10^  more  or  less,  weight  capacity, 
and  about  425,596  feet  cubic  capacity  for  cargo,  including 
peaks,"  for  a  voyage  from  New  Orleans  to  Rotterdam,  Freight 
was  agreed  to  be  paid  by  the  charterer  at  the  rate  of  three 
shillings  three  pence  for  each  quarter  of  480  pounds. 

The  respondent  agreed  to  furnish  a  complete  cargo  of  heavy 
grain,  but  was  given  the  privilege  in  the  charter  of  shipping 
a  full  cargo  of  other  lawful  merchandise  in  lieu  of  a  like  quan- 
tity of  grain,  "total  freight  to  be  equal  to  what  it  would  amount 
to  for  a  full  cargo  of  heavy  grain."  The  charter  party  also 
contained  the  provision: 

"11.  The  charterers  to  have  full  reach  of  the  holds,  includ- 
ing peaks  and  all  covered  deck  spaces  where  cargo  is  ordinarily 
carried,  the  same  as  if  vessel  loaded  for  owners'  account." 

A  copy  of  this  charter  party  is  hereto  annexed,  marked 
schedule  "A,"  and  made  a  part  of  this  libel. 

Fourth.  Thereafter  the  steamship  Patagonia  was  loaded 
by  the  respondent  at  New  Orleans  with  a  general  cargo  of 
merchandise.  The  charterer  was  given  the  full  reach  of  the 
vessel's  holds,  including  peaks,  and  all  covered  deck  spaces 
where  cargo  is  ordinarily  carried. 

Fifth.  In  addition  to  the  cargo  loaded  as  aforesaid,  the 
respondent  loaded  upon  the  uncovered  deck  space  of  the  ship 
835  tons  of  lumber.  All  the  cargo  loaded  upon  the  vessel  under 
and  above  deck  was  transported  to  Rotterdam,  and  there 
delivered. 

Sixth.  The  respondent  has  paid  freight  to  the  libelant  equiv- 
alent to  a  freight  on  a  full  cargo  of  36,400  quarters  of  grain, 
at  the  rate  of  three  shillings  three  pence  a  quarter,  amounting 
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to  £5,915.  The  respondent  has  not  paid  to  the  libelant  any 
freight  whatever  on  the  835  tons  of  lumber  shipped  by  the 
respondent  on  deck.  A  reasonable  freight  rate  for  the  lumber 
carried  on  deck  amounted  to  £1  a  ton,  or  £835  in  all,  or  in 
currency  of  the  United  States  at  the  exchange  rate  of  4.8725, 
$4,068.54. 

Seventh.  The  lumber  loaded  upon  the  deck  of  the  steamer 
was  not  lashed  by  the  charterer.  It  was  reasonably  necessary 
to  lash  this  cargo,  in  order  that  it  might  be  carried  safely. 
Lashings  accordingly  were  supplied  by  the  master,  of  the  rea- 
sonable value  of  £34:10,  or  in  currency  of  the  United  States 
at  the  exchange  rate  of  4.8725,  $168.10. 

Eighth,  The  action  of  the  respondent  in  loading  lumber 
upon  deck  was  wrongful  and  improper,  and  in  excess  of  the 
rights  given  to  the  respondent  under  the  above-mentioned 
charter. 

Ninth.  By  reason  of  the  premises  the  respondent  has  become 
liable  to  pay  to  the  libelant  the  sum  of  $4,068.54  and  $168.10, 
amounting  in  all  to  $4,236.64.  Payment  of  this  sum  has  been 
duly  demanded  by  the  libelant  of  the  respondent,  but  has  been 
refused,  and  no  part  thereof  has  been  paid  and  the  said  sum 
is  still  wholly  due  from  the  respondent  to  the  libelant. 

Tenth.  All  and  singular  the  premises  are  true  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States 
and  of  this  honorable  court. 

Wherefore,  libelant  prays  that  process  may  issue  in  due 
form  of  law,  citing  the  respondent  to  appear  and  answer  in 
the  premises,  and  that  a  decree  may  be  entered  herein  in  favor 
of  the  libelant  in  the  sum  of  $4,236.64,  with  interest  thereon, 
and  costs,  or  that  the  court  will  grant  to  the  libelant  such  other 
or  further  relief  as  the  justice  of  the  cause  may  require. 

CONVERS  &  KiRLIN, 

[Verificatiofi.]  Proctors  for  Libelant. 

(1)  Taken  from  Patagonia  S.  S.  Co.  v.  Gans  Steamship  Line,  243 
Fed.  532.  156  C.  C.  A.  230. 

The  claim  here  is  for  freight  on  goods  shipped  on  the  open  deck,  etc., 
not  really  covered  by  the  terms  of  the  charter  party;  such  action  is  main- 
tainable. 
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No.  1362. 

For  Lockage  in  a  Public  Navigable  River.  (1) 

[Proceed  with  title,  address,  and  introduction,  as  in  No. 
1353,  and  continue  as  follows:] 

First.    That  the  libelant  is,  or  was  at  the  time  hereinafter 

mentioned,  the  owner  of  certain  locks  in  and  upon  the 

canal  and  waterway  connecting  with  and  necessary  to  the 
continuous  navigation  of  the  river,  and  that  he  is  en- 
titled by  law  to  charge  and  receive  certain  tolls  for  vessels 
and  their  tows,  passing  through  and  using  the  said  locks. 

Second.  That  the  said  L.  M.  is,  and  was  at  the  time  here- 
inafter mentioned,  the  owner  of  the  steam  tug ,  belong- 
ing to  and  licensed  and  enrolled  at  the  port  of ,  and  that 

C.  D.  was  then  master  of  the  said  steam  tug. 

Third.  That  the  said  steam  tug,  with  certain  barges  in 
tow,  passed  through  and  used  the  locks  of  said  libelant,  on 

her  voyages  during  the  months  of and ,  1893,  in  the 

navigation  of  the  said  canal  and  river,  knd  that  there  is  due 
from  said  steam  tug  and  tow,  for  such  use  of  the  said  locks, 

the  amount  of dollars ;  the  times,  rates  of  toll,  and  other 

particulars  are  set  forth  in  a  schedule  hereto  annexed,  and  made 
part  hereof,  and  marked  schedule  "A." 

Fourth.  That,  according  to  the  custom,  it  was  the  duty  of 
the  said  owner  or  master  of  the  said  steam  tug  to  pay  tolls 
both  for  herself  and  for  the  barges  which  she  had  in  tow, 
and  that  the  charges  made  for  the  said  tolls  are  reasonable 
and  proper,  and  the  use  of  the  said  locks  was  necessary  to  the 
navigation  of  the  river  and  canal  by  the  said  tug  and  her  tows, 
in  the  prosecution  of  her  business. 

Fifth.  That  the  owner  or  master  of  the  said  vessel  has 
hitherto  wholly  refused  and  still  refuses  to  pay  the  aforesaid 
sum  of dollars,  or  any  part  thereof,  although  often  re- 
quested so  to  do. 

Sixth.  [Conclude  with  the  last  article,  prayer,  etc.,  as  in 
No.  1353,  or  1354,  or  1355,  according  to  the  relief  desired.] 

(1)  Sec  the  "Bob  Connell."  1  Fed.  218. 
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No.  1363. 

Lribel  for  General  Average.  (1) 

[Caption.'] 
To  the  Honorable,  etc. 

The  libel  of  A.  B.  of ,  owner  of  the  bark  S.  of  Dantzig, 

Russia,  of  the  burden  of registered  tons,  whereof  X.  Y. 

is  master,  against  the  Z.  Company,  of ,  a  corporation,  a 

corporation  under  the  laws  of  the  state  of ,  in  a  cause  of 

general  average  contribution,  civil  and  maritime,  alleges  as 
follows : 

First  That  on  the day  of ,  19 — ,  the  said  bark  S. 

sailed  from ,  with  a  cargo  of  old  rails  and  rags,  bound  for 

,  well  equipped,  staunch  and  strong,  and  in  every  particu- 
lar completely  seaworthy,  commanded  by  M.,  a  competent  and 
skillful  seaman  and  navigator. 

Second.  That  said  cargo  of  rags  was  owned  by  the  Z.  Com- 
pany and  was  being  carried  by  the  said  bark  for  them  and  at 
their  request,  they  paying  freight  to  the  said  bark  therefor. 

Third.  That  on  the day  of then  following  at 

o'clock,  a  squall  was  seen  coming  down  from  the  southwest; 
the  fore  and  maintop-gallants  and  spanker  were  instantly 
clewed  up  and  the  flying  jib  hauled  down.  By  that  time  the 
squall  was  on  with  rain;  the  jib  boom  and  foremast  head 
snapped,  and  carried  away  the  maintop-gallant  mast;  all  the 
spars  fell  over  the  ship's  side  to  leeward  with  their  respective 
sails,  jrards,  etc.,  and  as  they  were  held  together  by  their  rig- 
ging and  floating  in  the  water  by  the  vessel's  side,  being  se- 
cured to  the  bark  itself  by  the  running  and  standing  rigging, 
the  said  spars  commenced  to  pound  heavily  against  her  in  the 
heavy  seaway;  the  jib  boom  also  chafed  and  plunged  into  and 
against  the  bows  of  the  vessel ;  the  vessel  and  cargo  were  in 
imminent  peril  of  being  lost  by  the  pounding  of  the  spars  and 
after  consultation  the  said  master  cut  away  all  the  said  valuable 
•spars,  sails  and  rigging,  and  cast  them  adrift  from  the  vessel, 

in  order  to  save  the  vessel  and  cargo.     By o'clock  p.  m. 

all  the  spars,  sails  and  rigging  which  had  fallen  and  were 
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secured  as  aforesaid  had  been  cast  and  cut  clear  of  the  bark, 
and,  drifting  off  to  leeward,  were  lost  sight  of. 

Fourth.  That  immediately  upon  the  cutting  away  of  said 
masts,  sails  and  rigging,  the  common  danger  which  threatened 
the  cargo,  vessel  and  the  lives  of  the  crew,  and  which  was  im- 
minent and  apparently  inevitable,  was  thereby  avoided,  and  the 
result  of  such  cutting  away  was  the  saving  of  the  cargo,  vessel, 
and  lives  of  the  crew  from  destruction. 

Fifth.  That  when  the  foregoing  sacrifice  was  made,  the  po- 
sition of  the  vessel  was  in  latitude  degrees  and  

minutes  north,  and  in  longitude degrees  and min- 
utes west. 

Sixth.  That  the  master  of  the  bark,  being  the  common  agent 
of  all  concerned,  acted  in  good  faith,  and  with  discretion,  and, 
with  the  sole  view  of  averting  the  common  danger,  in  cutting 
away  the  said  masts,  sails  and  rigging,  voluntarily  sacrificing 
thereby  for  the  common  benefit  valuable  property  which  could 
have  been  saved  but  for  the  peril  surrounding  the  vessel  at 
the  time. 

Seventh.  That  on  the day  of following  the  said 

bark  came  to  anchor  in harbor. 

Eighth.  That  while  the  said  bark  lay  at ,  she  expended 

large  amounts  of  money  in  the  payment  of  towage,  in  the 
purchase  of  new  spars,  sails  and  rigging,  to  supply  the  places 
of  the  spars,  sails  and  rigging  sacrificed  as  aforesaid,  and  for 
other  and  various  expenses  incurred  for  the  benefit  of  all  con- 
cerned, and  that  after  referring  the  adjustment  of  the  contribu- 
tion which  each  consignee  and  interested  person  is  liable  to 
pay  the  vessel  in  order  to  average  the  loss  to  competent  and 
skillful  adjusters,  to  wit  to  H.  and  G.,  the  said  adjustment^ 
after  allowing  all  and  various  credits,  was  presented  to  the 
said  Z.,  and  the  amount  of  its  contribution  S9  adjusted,  to  wit, 

the  sum  of dollars,  was  thereupon  demanded  by  Messrs. 

F.  &  R.,  agents  for  libellant,  but  the  said  Z.  thereupon  refused 
to  pay  the  same. 

Ninth.  All  and  singular  the  premises  are  true  and  within  the 
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admiralty  and  maritime  jurisdiction  of  the  United  States  and 
of  this  honorable  court. 

Wherefore  he  prays  that  a  citation  (or  monition),  accord- 
ing to  the  course  and  practice  of  this  honorable  court  in  causes 
of  admiralty  and  maritime  jurisdiction,  may  issue  to  the  said 

(master  or  owner,  etc.)  citing  and  admonishing  him  to 

appear  and  answer  all  and  singular  the  matters  aforesaid,  and 
that  the  court  will  pronounce  for  [state  the  relief  sought; 
e.  g.,  the  wages  {or  damages)  aforesaid,  with  interest  and 
costs],  and  will  give  to  the  libelant  such  further  and  other 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

[Verification.]  A.  B. 

(I)  Sec  Hughes  on  Admiralty,  pages  39  to  47;  Ralli  v.  Troop,  157  U.  S. 
386,  39  L.  Ed.  742.  Under  Section  3  of  the  Harter  Act,  sec  The  Jason, 
178  Fed.  414,  101  C.  C  A.  628,  225  U.  S.  32.  56  L.  Ed.  969. 


Ho.  1364. 

Libel  in  Personam  to  Recover  for  Death.(l) 


The  District  Court  of  the  United  States 
for  the District  of . 


>  In  Admiralty. 


To  the  Honorable  G.  S.,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of . 

The  libel  and  complaint  of  W.  R.,  administrator  of  the  es- 
tate of  S.  W.,  deceased,  of ,  against  the  Steam  Navigation 

Company,  a  corporation  duly  organized  and  existing  under  the 

laws  of  the  state  of ,  having  its  principal  office  in  the  city 

of ,  in  a  cause  of  damage  for  death  from  collision,  civil 

and  maritime,  thereupon  the  libellant  alleges  and  propounds  as 
follows : 

First.  That  as  libellant  is  informed  and  believes  the  Steam 
Navigation  Company  at  the  times  hereinafter  mentioned,  was, 
and  still  is,  the  sole,  true,  and  bona  Me  owner  of  the  steamer  C. 

Second,  That  the  steamer  C,  as  well  as  the  steam  tug 
W  were  vessels  of  twenty  (20)  tons  burthen  and  upwards 
used  in  navigating  the  waters  of ,  and  other  waters  adja- 
cent thereto. 

Third,     That  a  little  before  ten  o'clock  on  the  evening  of 
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May ,  the  deceased,  said  S.  W.,  was  atx>ard  the  steam 

barge  "  M "  which  was  then  going  up  the  Detroit 
river.  Soon  thereafter  he  got  aboard  of  the  tug  "  W  "  which 
was  made  fast  to  and  was  on  the  starboard  side  of  the  *'  M '' 

for  the  purpose  of  being  landed  by  said  tug  at .    The 

tug  which  had  all  of  the  proper  lights  properly  placed  and 
brightly  burning,  then  cast  loose  from  the  "  M  "  and  started 
ahead.  She  was  then^  checked  and  her  master  carefully  sur- 
veyed the  river  below  the  tug  and  found  it  apparently  clear 
of  vessels,  thereupon  the  tug  was  again  worked  ahead  under 
a  port  helm  so  as  to  "  round  to  "  for  the  purpose  of  getting 

to  her  dock  at .    At  this  time  the  night  was  dark  but 

apparently  clear,  although  misty,  and  lights  could  be  seen  a 
long  distance  unless  the  lights  were  obscured  by  some  object 
or  thing  aside  from  the  atmosphere.  When  the  tug  left  the 
"  M  "  as  aforesaid  the  steamer  "  C  *'  was  coming  up  the  river 
unseen  from  the  tug.  It  was  an  impossibility  for  anyone  on 
•the  tug  to  have  seen  the  lights  of  the  "  C,"  because  the  latter 
was  coming  up  at  full  speed  with  a  strong  up  river  wind 
and  was  throwing  dense  clouds  of  smoke  from  her  smoke 
•stacks,  and  in  the  then  heavy  condition  of  the  atmosphere  the 
wind  caused  this  smoke  to  settle  close  to  the  water  ahead  of 
the  "  C  "  thus  hiding  her  lights  from  those  on  the  tug. 

The  master  of  the  "  C  "  being  in  a  position  high  above  the 
water  could  (and  he  claims  that  he  did)  see  the  **  M's  "  and 
"W's*'  lights  a  long  distance  away.  While  the  tug  was 
alongside  of  the  "  M  "  the  "  C  "  shaped  her  course  so  as  to 
leave  the  tug  to  port  as  she  should  overtake  and  pass  the  tug, 
but  gave  no  signal  of  her  intention.  As  soon  as  the  tug  began 
going  toward  the  Canadian  shore  upon  leaving  the  **M" 
she  was  seen  and  understood  by  the  master  of  the  "  M  "  to  be 
"rounding  to"  under  a  port  helm.  Thereupon  the  "C" 
blew  no  signal  but  ported  her  helm  and  with  an  undiminished 
speed  swung  rapidly  under  such  helm,  thus  doing  the  only 
thing  that  could  make  a  collision  possible  under  the  drcum- 
stances.    In  this  manner  she  continued  on  until  she  was  close 
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to  the  tug  when  the  tug  suddenly  blew  two  whistles,  but  the 
steamer  continued  at  great  speed  under  a  port  helm  Until  she 
overtook  and  collided  with  the  tug.  The  stem  of  the  steam- 
er struck  the  starboard  side  of  the  tug  cutting  into  the  tug  un- 
til stopped  by  the  latter's  boiler  and  machinery}  by  the  force 
of  such  collision  the  tug  was  thrown  over  on  her  beam-ends 
and  two  of  those  on  the  tug  were  thrown  therefrom  into  the 
water  and  drowned.  The  two  persons  so  drowned  were  the 
said  S.  W.  and  J.  H. 

At  the  time  of  the  collision  the  "  W  "  was  well  across  the 
original  and  proper  course  of  the  "  C  "  and  was  heading  at 
about  a  right  angle  with  the  Canadian  shore,  and  the  steamer 
was  heading  for  the  same  shore  but  a  little  more  up  stream 
than  was  the  tug.  By  reason  of  the  aforesaid  collision  said 
S.  W.  came  to  his  death  by  drowning,  and  his  death  was  the 
direct  result  of  the  negligent,  reckless,  and  grossly  unskillful 
manner  in  which  said  "  C  "  was  navigated. 

Fourth.  That  the  libellant  is  informed  and  believes  that 
the  said  collision  and  consequent  damages  by  loss  of  lives  as 
aforesaid  is  entirely  due  to  the  manifest  incompetency  and 
gross  fault  of  those  navigating  the  said  steamer  "C*  and 
charges  that  the  owner  of  the  said  steamer  is  liable  for  the 
damages  herein  claimed  because  said  steamer  is  at  fault  in  the 
following,  among  other  particulars,  viz. : 

1.  She  had  no  proper  and  sufficient  lookout. 

2.  Her  master  and  officers  and  crew  were  incompetent, 
negligent  and  inattentive  to  their  duties. 

3.  She  shaped  her  course  and  got  dangerously  near  to  a 
vessel  she  was  overtaking  and  passing,  without  signalling 
such  vessel. 

4.  She  ran  at  a  dangerously  high  rate  of  speed  in  a 
crowded  channel  where  she  was  liable  to,  at  any  time,  run 
down  smaller  vessels,  and  this  at  a  time  when  her  own  smoke 
enveloped  her  in  a  thick  weather. 

5.  She  sounded  no  whistle  while  so  running  in  thick 
weather. 
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6.  Being  the  overtaking  vessel  she  did  not  keep  out  of  the 
way  of  the  vessel  she  was  overtaking. 

7.  She  wrongfully  continued  going  ahead  at  full  speed 
when  her  so  doing  made  the  danger  of  collision  imminent  and 
after  her  master  saw  the  tug  "  rounding  to." 

8.  She  at  no  time  signalled  the  said  tug  or  attempted  to 
have  any  understanding  with  said  tug. 

9.  She  ported  her  helm  and  changed  her  course  without 
giving  any  notice  of  her  intention,  and  thereby  caused  the 
collision. 

19.  She  did  not  stop  and  rever'>e  when  the  danger  of  col- 
lision became  imminent. 

II.  She  wrongfully  ran  out  of  her  course,  after  the  "  W  " 
was  seen  to  be  crossing  the  course  of  the  "  C  "  and  ran  into 
said  tug  at  a  time  when  the  said  tug  was  a  long  distance 
across  and  beyond  the  first  mentioned  course  of  said  "  C." 

Fifth.  That  afterwards  on  the  day  of ,  A.  D. 

,  the  libellant  was  duly  appointed  administrator  of  the 

estate  of  S.  W.,  said  deceased  person,  by  order  of  the  Probate 

Court  of county,  ,  and  herewith  shows  his  letters 

of  administration  to  this  court. 

Sixth.  That  by  the  provisions  of  the  statutes  of  the  state 
of  Michigan,  to  wit:  Sections  8313  and  8314  of  chapter  287 
of  the  2nd  vol.  of  Howell's  Annotated  Statutes  of  the  state 
of  Michigan,  entitled,  "  Of  the  action  for  causing  death  by 
wrongful  act,  neglect  or  default."  IHere  set  out  the  statute  in 
full'] 

And  that  by  the  provision  of  chapter  135  of  the  Revised 
Statutes  of  the  Province  of  Ontario  of  1887,  being  a  consol- 
idation of  the  Revised  Statutes  of  the  Province  of  Ontario  of 
1877,  with  the  subsequent  public  general  Acts  of  the  Legisla- 
ture, and  said  chapter  being  entitled  "  An  Act  respecting  com- 
pensation to  the  families  of  persons  killed  by  accident  and  in 
duels."  It  is  enacted:  [Here  set  out  the  statutes  referred  to 
in  full.'] 

And   libellant  avers   that  the  said  collision,   causing  the 
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death  of  said  S.  W.,  occurred  on  the  Detroit  river,  and,  as 
libellafit  believes,  on  the  Canadian  side  thereof  and  that 
libellant  as  administrator  aforesaid  is  entitled  to  recover  un- 
der the  statute  of  the  state  of  Michigan  as  well  as  under  the 
statutes. of  the  Province  of  Ontario,  they  being  substantially 
the  same. 

And  libellant  avers  that  the  said  S.  W.  left  him  surviving 
m  son  Frederick  W.,  age  twenty  years,  and  a  daughter  Lottie 
!L,  age  fourteen  years,  who  are  still  living,  and  that  by  reason 
of  the  death  of  said  S,  W,,  aforesaid,  the  said  Frederick  W. 
and  Lottie  I.  have  been  and  are  deprived  of  their  means 
of  support,  and  that  this  action  is  brought  for  the  benefit  of 
sa^d  son  and  daughter. 

Seventh.  That  said  deceased  at  the  time  of  his  death  was 
at  the  age  of  forty-nine  (49)  years,  and  just  prior  to  his 
death  was  in  good  health  and  capable  and  did  earn  large 
sums  of  money,  to  wit,  about  twelve  hundred  ($1,200.00) 
dollars  per  annum.  That  in  recovering  the  body  of  said  de- 
ceased and  in  and  about  the  funeral  and  burial  of  said  body, 
his  next  of  kin  were  caused  great  expense,  to  wit,  the  sum 
of  two  hundred  ($200.00)  dollars  or  thereabouts;  and  libel- 
lant thereupon  claims  from  said  Steam  Navigation  Company 
the  full  sum  of  twenty  thousand  ($20,000.00)  dollars  as  pe- 
cuniary damages  to  the  next  of  kin  of  said  deceased. 

Eighth.  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  hon- 
orMe  court 

Wherefore,  your  libellant  prays  that  a  citation  according 
to  the  course  and  practice  of  this  honorable  court  in  cases  of 
admiralty  and  maritime  jurisdiction  may  issue  to  the  said 
Steam  Navigation  Company,  owner  of  the  steamer  "  C  "  cit- 
ing and  admonishing  it  to  appear  and  answer  all  and  singular 
the  matter  aforesaid;  and  that  the  court  will  be  pleased  to 
pronounce  for  the  damage  aforesaid,  with  interest  and  costs. 
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and  will  give  the  libellant  such  other  and  further  relief  as  in 
law  and  justice  he  is  entitled  to  receive.  W.  R., 

X.  &  X.,  Administrator,  Libellant. 

Proctors  for  Libellant. 

(1)  Taken  from  the  record  in  Robinson  v.  Detroit  and  Cleveland  Steam 
Nav.  Co.,  73  Fed.  883. 


No.  1385. 

Libel  in  Personam  for  Wrongful  Death  under  State 

Statutes.  (1) 
[Caption.] 

George  W.  Foreman,  administrator  of  all  and  singular  the 
goods  and  chattels  of  Alonzo  Skinner,  deceased,  late  of  the 
city  of  Norfolk,  in  the  eastern  district  and  state  of  Virginia, 
files  this  his  libel  in  personam  against  the  Norfolk  Southern 
Railroad  Company,  a  public  service  corporation,  duly  char- 
tered, organized  and  existing  under  the  laws  of  the  state  of 
Virginia,  with  its  principal  offices  in  the  city  of  Norfolk,  in 
said  state,  and  alleges  and  propounds  as  follows: 

First  That  on  and  for  a  long  time  prior  to  the  22nd  day 
of  August,  1913,  libelant's  decedent  was  employed  by  the  said 
Norfolk  Southern  Railroad  Company,  in  the  capacity  of  dock- 
hand  at  said  railroad  company's  docks  in  that  part  of  Norfolk, 
Virginia,  known  as  Berkley. 

Second.  That  on  August  22nd,  1913,  the  said  decedent, 
Alonzo  Skinner,  was  ordered  and  directed  by  the  said  defend- 
ant, through  its  agents,  under  whose  directions  and  super- 
vision the  said  Alonzo  Skinner,  decedent,  was  working,  to  take 
certain  papers  and  way  bills  belonging  to  the  said  defendant 
company  and  bring  them  over  in  said  Norfolk  Southern  Rail- 
road Barge  No.  20,  from  said  Berkley  side  to  Norfolk  side  of 
the  Elizabeth  river,  which  said  barge  No.  20  would  be  towed 
across  the  said  Elizabeth  river  by  tug  Lynnhaven,  owned  and 
operated  by  the  said  Norfolk  Southern  Railroad  Company. 

Third.  That  while  the  said  decedent  was  standing  upon 
the  said  bar^fe  No.  20,  waiting  to  come  over  to  Norfolk  as 
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aforesaid,  the  said  tug  Lynnhaven,  which  was  being  operated 
by  said  Norfolk  Southern  Railroad  Company,  approached  said 
barge  No.  20  upon  the  side  on  which  the  said  Alonzo  Skinner, 
deceased,  was  standing,  for  the  purpose  of  making  said  barge 
fast  to  the  said  tug  and  towing  said  barge  across  the  Elizabeth 
river  to  the  Norfolk  side. 

Fourth.  That  the  said  tug  in  approaching  the  said  barge 
carelessly  and  negligently  struck  the  said  barge  with  great  and 
extraordinary  force  and  violence  by  reason  of  which,  without 
any  fault  or  negligence  on  the  part  of  the  said  deceased,  the 
said  deceased  was  thrown  overboard  and  drowned. 

Fifth.  That  no  reasonable  or  proper  efforts  were  made  by 
the  said  Norfolk  Southern  Railroad  Company,  or  its  agents, 
servants  or  employes  operating  the  said  barge  and  tug  as 
aforesaid  to  save  the  said  decedent  from  drowning  after  he 
was  thrown  overboard,  and  that  had  reasonable  or  proper 
efforts  been  made  by  the  said  agents,  servants  or  employes  of 
the  said  Norfolk  Southern  Railroad  Company,  the  life  of  the 
said  Alonzo  Skinner,  deceased,  would  have  been  saved. 

Sixth.  That  on  August  22,  1913,  and  for  a  long  time  prior 
thereto  the  said  deceased  had  been  employed  by  the  said  Nor- 
folk Southern  Railroad  Company  as  what  is  ordinarily  known 
as  a  dockhand,  and  on  this  particular  occasion  above  referred 
to,  was  ordered  by  his  superiors  to  take  the  said  papers  and 
way  bills  and  bring  them  to  Norfolk,  which  was  new  and  dif- 
ferent duties  from  those  he  had  heretofore  been  performing 
for  the  said  Norfolk  Southern  Railway  Company. 

Seventh.  Your  libelant  alleges  that  the  death  of  the  said 
decedent,  Alonzo  Skinner,  w^as  in  no  way  due  to  or  caused  by 
any  fault  or  negligence  on  the  part  of  the  said  decedent,  but 
was  due  solely  to  the  recklessness,  carelessness,  negligence  and 
default  of  the  said  Norfolk  Southern  Railroad  Company,  its 
agents,  servants  and  employes  in  operating  the  said  tug  and 
barge  as  aforesaid  and  in  not  making  any  proper  or  reasonable 
efforts  to  save  the  said  Alonzo  Skinner  from  drowning  after 
he  was  thrown  overboard  as  aforesaid. 
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'  Eighth.  And  your  libelant  further  avers  that  the  matters 
herein 'set  forth  constitute  a  maritime  claim  enforceable  in  this 
court  against  the  said  Norfolk  Southern  Railroad  Company  by 
virtue  of  Section  2902  of  the  Code  of  Virginia,  which  is  in  the 
following  words  and  figures,  to-wit: 

^'Whenever  the  death  of  a  person  shall  be  caused  by  the 
wrongful  act,  neglect  or  default  of  any  person  or  corporation. 
or  of  any  ship  or  vessel,  and  the  act,  neglect,  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action,  or  to  proceed  in  rem  against 
said  ship  or  vessel,  or  in  personam  against  the  owners  thereof 
or  those  having  control  of  her,  and  to  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person  who, 
or  corporation,  or  ship,  or  vessel,  would  have  been  liable,  to 
an  action  for  damages,  or  if  a  ship  or  vessel,  to  a  libel  in  rem, 
and  her  owners  or  those  responsible  for  her  acts  or  defaults 
or  negligence  to  a  libel  in  personam,  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount  in  law  to  a  felony." 

Ninth.  That  your  libelant  has  duly  qualified  as  administra- 
tor of  all  and  singular  the  goods  and  chattels  of  the  said  Alonzo 
Skinner,  deceased ;  that  said  death  was  caused  by  the  wrongful 
act  of  the  said  Norfolk  Southern  Railroad  Company  and  said 
cause  of  action  arose  on  waters  within  the  jurisdiction  of  the 
state  of  Virginia  as  well  as  of  this  honorable  court. 

Tenth.  That  at  the  time  of  his  death  the  said  Alonzo  Skin- 
ner, your  libelant's  intestate,  w^as  in  the  29th  year  of  his  age 
and  was  in  excellent  health  and  physical  condition  and  was 
earning  wages  of  about  $15.00  per  week,  with  steady  employ- 
ment, had  a  wife  dependent  upon  him  for  his  support  and 
four  infant  children,  the  oldest  being  of  the  age  of  —  years, 
the  next  of  the  age  of  —  years,  the  next  of  the  age  of  — 
years,  and  the  youngest  of  the  age  of  —  years,  all  of  whoni 
are  now  destitute  and  without  means  of  support. 

Eleventh.  That  your  libelant  by  reason  of  the  death  of  the 
said  Alonzo  Skinner,  caused  as  aforesaid  by  the  wrongful 
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acts  of  negligence  and  default  of  the  said  Norfolk  Southern 
Railroad  Company,  its  agents,  servants  and  employes,  has 
been  damaged,  and  is,  under  the  law  for  such  acts  made  and 
provided,  entitled  to  recover  of  and  from  the  said  Norfolk 
Southern  Railroad  Company  damages  in  the  sum  of  ten  thou- 
sand dollars. 

Twelfth.  That  the  said  Norfolk  Southern  Railroad  Com- 
pany is  in  the  eastern  district  of  Virginia,  and  all  and  singfular 
the  premises  are  true  and  in  the  admiralty  and  maritime  juris- 
diction of  the  United  States  and  of  this  honorable  court. 

Wherefore  your  libelant  prays  that  process  in  due  form  of 
law  may  issue  against  the  said  Norfolk  Southern  Railroad 
Company,  a  corporation,  and  that  said  Norfolk  Southern 
Railroad  Company  be  cited  to  appear  and  answer  under  oath 
all  and  singular  the  matters  aforesaid,  and  that  this  honorable 
court  will  please  to  decree  against  the  said  Norfolk  Southern 
Railroad  Company  the  payment  of  the  damages  aforesaid 
with  the  costs.  That  libelant  may  have  such  other  and  fur- 
ther relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

George  W.  Foreman, 
Administrator  of  Alonzo  Skinner,  Deceased. 

S.  Burnell  Bragg, 

Luther  B.  Way, 

Proctors  for  Libelant. 

[Verification,} 

(1)  Taken  from  Norfolk  Sou.  Ry.  Co.  v.  Foreman,  244  Fed.  353,  156 
C   C.  A.  639. 

There  is  no  general  admiralty  jurisdiction  in  rem  for  wrongful  death. 
The  Lotta,  ISO  Fed.  219. 

The  statutory  law  of  a  state  authorizing  recovery  for  wrongful  death 
may  be  enforced  in  a  proceeding  in  an  admiralty  court.  Traeuffler  v. 
Detroit,  etc.,  Nav.  Co.,  181  Fed.  256;  The  Aurora,  163  Fed.  633. 
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No.  1366. 

Against  a  Master  for  Assault*  and  Beating,  or  Imprison- 

ment.(l) 

[Title  and  Address.] 

A.  B.,  of .  late  mariner  on  board  the  ship  [or,  etc.] 

whereof  C  D.,  of ,  is,  or  late  was,  master,  brings 


this  his  libel  against  the  said  C.  D.,  in  a  cause  of  damage, 
civil  and  maritime,  and  the  said  libelant  alleges  and  pro- 
pounds as  follows : 

First.    That  on  or  about  the day  of ,  at  the  port 

of ,  the  said  ship ,  whereof  the  said  C.  D.  was  mas- 
ter, then  being  at  the  port  of ,  and  destined  on  a  voyage 

from  the  said  port  of to ,  and  thence  back  to  the 

port  of ,  the  libelant  shipped  to  serve  as  a  mariner  on 

board  the  said  ship  during  the  said  voyage ;  that  the  said  ship 
soon  thereafter  proceeded  upon  the  said  voyage  with  the 
libelant  on  board,  and  in  due  time  completed  the  same:  and 
that  during  the  whole  of  the  said  voyage  the  libelant  did  well 
and  truly  perform  his  duty  on  board  the  said  ship  as  such 
mariner,  and  was  obedient  to  all  the  lawful  commands  of  the 
said  master  and  other  officers  on  board  the  said  ship. 

Second.    That  during  the  said  voyage,  to-wit,  on  or  about 

the day  of ,  the  libelant  having  the  day  before  been 

accidentally  hit  by  the  jib-sheet  block  on  his  right  arm,  which 
became  thereby  so  severely  hurt  and  lamed  as  almost  wholly 
to  deprive  him  of  the  use  thereof,  insomuch  that  he  could  not 
move  him  arm  at  all  without  excruciating  pain,  the  said  C.  D., 
well  knowing  that  libelant  had  received  the  aforesaid  injury, 
and  had  thereby  become  disabled  as  aforesaid,  ordered  the 
libelant  to  go  aloft  and  assist  in  shortening  the  sail :  the  libel- 
ant respectfully  told  the  said  C.  D.  that  it  was  impossible  for 
him  to  obey  the  said  order;  whereupon  the  said  C.  D.  im- 
mediately knocked  the  libelant  down  by  a  violent  blow  with 
his  clenched  fist  upon  the  head  of  the  libelant,  and  with  great 
force  and  violence  kicked  him  several  times,  and  once  upon 
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his  arms  while  he  lay  upon  the  deck,  whereby  he  was  greatly 
hurt  and  bruised. 

Third,    That  afterwards,  during  tlie  said  voyage,  to-wit,  on 

or  about  the day  of ,  [here  allege  any  other  assault 

or  beating,  or  any  imprisonment,  iMeh  may  hai'C  been  in- 
Hieted  by  the  defendant  upon  the  libelant,  and  of  which  he  sees 
fit  to  complain;  and  if  more  than  two  injuries  of  this  nature 
have  been  so  inflicted,  they  may  also  severally  be  alleged  in 
separate  successive  articles]. 

Fourth.  That  by  reason  of  the  wanton  cruelty  and  unlaw- 
ful violence  to  which  the  libelant  has  been  subjected  by  the 
said  C.  D.,  as  hereinbefore  alleged  and  set  forth,  the  libelant 
has  suffered  great  pain*  and  distress  [and  if  the  fact  be  so, 
then  add,  and  his  health  was  thereby  greatly  impaired,  or, 
was  and  still  is  thereby  greatly  impaired],  and  he  has  been 
damnified  to  the  amount  of dollars. 

Fifth.  [Conclude  zvith  last  article,  prayer,  etc.,  as  in  Nos. 
1353,  or  1354,  or  1355,  according  to  the  relief  desired,  insert- 
ing in  the  prayer  "for  the  damages  aforesaid"  etc] 

(1)  Admiralty  Rule  16. 


No.  1367. 

To  Enforce  Decree  of  Court  of  Admiraky  of  another  District. 

[Proceed  tvith  title,  address,  and  introduction,  as  in  No.  1353, 
in  "A  Cause  of  Contract  and  Judgment  and  Decree,"  and  con- 
tinue as  follows:] 

First.     That  on  or  about  the day  of ,  1893,  the 

said  libelant  filed  his  libel  in  the  district  court  of  the  United 

States  for  the  district  of ,  against  the  said  L.  M. 

to  recover  the  sum  of dollars  for  necessary  supplies  fur- 
nished by  the  said  libelant  to  the  said  vessel,  owned  by  the 

said  L.  M.,  while  lying  in  the  port  of ,  and  issue  was 

joined  in  the  said  cause,  and  the  case  coming  on  to  be  heard 
tlpon  the  pleadings  and  proofs,  it  was  decreed  by  the  said 
district  court  for  the district  of that  the  said  L.  M. 
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pay  to  the  libelant  the  sum  of dollars  with  interest  ,fron^ 

the  clay  of  ,  and  costs,  a  certified  copy  of  which 

decree  is  hereto  annexed  and  made  part  hereof,  and  marked 
exhibit  "A." 

Second.  That  the  said  decree  still  remains  in  full  force  an4 
effect,  ^nd  has  not  been  modified,  vacated,  annulled,  appealed 
from,  or  satisfied  in  whole  or  in  part. 

Third.  That  the  said  sum  of dollars,  decreed  as  afore- 
said, together  with  interest  thereon   from  the  day  of 

,  and  the  costs  therein  taxed  at dollars,  amounting 

in  all  to  the  sum  of dollars,  has  not  been  paid,  nor  any 

part  thereof,  and  still  remains  due  and  unpaids 

Fourth.  That  the  said  L.  M.  can  not  be  found  within  the 
jurisdiction  of  the  said  district  court  of  the  United  States  for 

the district  of ,  nor  can  any  goods,  chattels,  rights, 

credits,  effects,  lands  or  tenements  be  found  within  the  juris: 
diction  of  the  said  court  out  of  which  to  satisfy  the  said 
decree,  or  any  part  thereof. 

Fifth,  [Conclude  u'ith  la^t  article,  prayer,  etc.,  as  in 
earlier  forms  according  to  the  relief  desired.^ 


No.  1368. 

Libel  for  Insurance  for  Cargo  Captured  in  War.(l) 

To  the  Honorable  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York : 

The  libel  and  complaint  of  Max  F.  Muller  against  The 
Globe  &  Rutgers  Fire  Insurance  Company,  in  a  cause  of  con- 
tract, civil  and  maritime,  aljeges  and  respectfully  shows  to  this 
honorable  court  as  follows : 

First.  At  all  the  times  hereinafter  mentioned  your  libelant 
was  and  he  now  is  a  subject  of  the  empire  of  Austria- 
Hungary. 

Second.  At  all  the  times  hereinafter  mentioned  the  re- 
spondent was  ami  it  now  i>  a  corporation  created,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
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New  York,  and  engaged  in  the  business  of  insurance,  includ- 
ing the  insurance  of  marine  risks,  with  an  office  and  place  of 
business  at  No.  Ill  Williams  street,  in  the  borough  of  Man- 
hattan, in  the  city  of  New  York. 

Third,  On  or  about  the  26tli  day  of  January,  1915,  the 
respondent  duly,  and  for  a  valuable  consideration,  to-wit,  a 
premium  then  and  there  fixed  and  agreed  upon,  issued  its 
certificate  of  insurance  whereby  it  insured  for  the  Southern 
Products  Company  the  sum  of  $16,600  on  one-half  interest 
in  500  bales  of  cotton  shipped  by  the  steamer  '*Canadia"  at 
and  from  the  port  of  Galveston,  Texas,  to  the  port  of  Gothen- 
burg, Sweden,  direct  or  indirect.  By  the  terms  of  the  said 
certificate  the  said  cotton  was  valued  at  the  sum  of  $33,200, 
and  it  was  agreed  that  in  case  of  loss  such  loss  was  payable 
only  in  New  York  to  the  order  of  your  libelant  on  surrender 
of  the  said  certificate.  A  copy  of  the  said  certificate  is  hereto 
annexed,  marked  "Exhibit  A,"  and  made  a  part  hereof  as 
fully  as  though  set  forth  at  large  herein.  At  the  time  the 
said  certificate  was  issued  your  libelant  had  contracted  with 
the  Southern  Products  Company  to  ship  for  his  account  the 
500  bales  of  cotton  described  therein.  The  said  cotton  was 
thereafter  laden  on  the  said  steamer  **Canadia,'*  which  in  due 
course,  and  on  or  about  the  15th  day  of  Febmary,  1915,  sailed 
from  the  said  port  of  Galveston,  bound  for  the  ports  of  Chris- 
tiania,  Norway  and  Gothenburg,  Sweden,  in  the  order  named. 
Thereafter  the  bills  of  lading  representing  the  said  cotton 
were  duly  endorsed  over  by  the  said  Southern  Products  Com- 
pany to  your  libelant,  who  became  and  was  at  the  time  of  the 
loss  hereinafter  mentioned,  the  sole  owner  of  the  said  cotton, 
and  who,  in  due  course,  paid  to  the  res]X)ndent  the  agreed 
premium  for  the  insurance  aforesaid,  which  said  premium 
was  duly  accepted  by  the  respondent. 

Fourth,  Thereafter  and  on  or  about  the  11th  day  of 
March,  1915,  and  when  the  said  stCfimer  **Canadia"  in  the 
due  prosecution  of  her  said  voyage  had  arrived  at  a  point 
upwards  of  100  miles  off  the  Butt  of  LewiV,  she  was  stopjxfd 
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and  taken  at  sea  by  a  British  man-of-war,  the  same  being  an 
armed  cruiser  of  the  British  navy.  The  commander  of  the 
said  cruiser  put  one  of  the  officers  of  the  said  cruiser,  to- 
gether with  a  prize  crew,  aboard  the  "Canadia,"  and  ordered 
her  to  proceed  to  Kirkwall  in  the  Orkney  Islands.  Thereafter 
the  "Canadia,"  ahhough  navigated  by  her  own  officers  and 
crew,  was  in  charge  of  the  British  naval  officer  put  aboard 
of  her  from  the  said  cruiser,  and  proceeded  on  a  course 
selected  by  him.  Shortly  after  the  said  naval  officer  took 
charge  of  the  "Canadia,"  she  turned  aside,  under  his  orders, 
from  the  course  which  she  had  been  following,  and  which 
she  would  normally  follow  when  bound  for  Christiania,  and 
was  steered  on  courses  laid  down  by  the  said  naval  officer, 
which  said  courses  were  not  such  as  would  ordinarily  be  fol- 
lowed by  a  merchant  vessel  bognd  on  a  voyage  between  any 
American  port  and  any  port  in  Europe.  From  the  time  the 
"Canadia"  was  turned  aside,  as  aforesaid,  her  master  was  un- 
certain of  her  position,  and  was  unfamiliar  with  the  waters 
through  which  she  was  bound,  the  aids  to  navigation  ordi- 
narily maintained  therein,  and  the  direction  and  strength  of 
the  prevailing  currents.  Late  in  the  afternoon  of  the  follow- 
ing day.  May  12th.  the  master  of  the  "Canadia."  being  anx- 
ious about  the  safety  of  his  ship,  requested  the  British  naval 
officer  to  allow  her  to  lie  to  until  daylight,  but  this  request 
was  declined  and  the  "Canadia"  was  forced  to  proceed  ahead 
although  the  usual  aids  to  navigation  had  been  discontinued 
on  account  of  the  state  of  war  existing  between  Great  Britain 
and  the  German  empire,  and  the  prevalence  of  German  sub- 
marines in  the  waters  in  which  the  "Canadia"  was  then  navi- 
gating. During  the  night  between  the  12th  and  13th  of  May, 
1915,  those  on  the  steamer  sighted  land  ahead,  but  before  the 
steamer  could  be  stopped  she  went  ashore  on  what  later 
proved  to  be  Fair  Island.  In  times  of  peace  a  light  is  main- 
tained on  Fair  Island  by  the  British  government,  for  the  aid 
of  navigation,  but  this  light  had  been  discontinued  by  the 
British  government  for  the  reasons  hereinbefore  set  forth. 
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The  "Canadia"  subsequently  went  to  pieces  on  the  rocks  and 
her  cargo,  including  the  :otton  insured  by  the  respondent  as 
aforesaid,  became  a  total  loss. 

Pifili.  The  stranding  of  the  steamer  "Canadia"  and  the 
loss  of  the  said  cotton  were  wholly  due  to  the  seizure  of  the 
said  steamer  as  hereinbefore  set  forth,  and  her  forcible  diver- 
sion from  the  usual  and  customary  course  which  she  would 
otherwise  have  followed  to  her  destination.  The  said  cap- 
ture, seizure  and  diversion  of  the  said  steamer  "Canadia" 
were  acts  done  by  the  British  government  as  a  belligerent  and 
in  prosecution  of  hostilities  between  the  United  Kingdom  of 
Greaf  Britain  and  Ireland  and  certain  other  sovereign  states, 
including  the  German  empire  and  the  empire  of  Austria-Huti- 
gary.  At  the  time  she  was  seized,  as  aforesaid,  neither  the 
port  of  Christiania  nor  the  port  of  Gothenburg  was  a  block- 
aded port,  and  the  "Canadia"  was  not  attempting  to  evade 
any  blockade. 

Sixth,  Thereafter  and  on  or  about  the  9th  day  of  June, 
1915,  your  libelant  surrendered  to  the  respondent  the  said 
certificate  and  demanded  of  the  respondent  the  sum  of  $16,- 
600,  to  which  the  libelant  had  become  and  was  entitled  by 
reason  of  the  premises,  under  and  pursuant  to  the  terms  of 
the  said  certificate.  The  respondent,  nevertheless,  has  neg- 
lected and  refused  to  pay  the  said  sum  or  any  part  thereof, 
and  the  said  entire  sum  of  $16,600  still  remains  due,  owing 
and  unpaid  by  the  respondent  to  the  libelant. 

Seventh.  All  and  singular  the  premises  are  true  and  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States 
and  of  this  honorable  court. 

Wherefore  your  libelant  prays  that  process  issue  against 
the  respondent,  according  to  the  course  and  practice  of  this 
honorable  court  in  causes  of  admiralty  and  maritime  Juris- 
diction, citing  it  to  appear  and  answer,  upon  oath,  all  and 
singular  the  matters  aforesaid,  and  that  the  respondent  may 
be  condemned  to  pay  the  amount  of  libelant's  said  damages, 
with  interest  and  costs,  and  that  the  libelant  may  have  judg- 
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ment  therefor,  and  that  the  libelant  may  have  such  other  and 
further  relief  as  in  law  and  justice  he  may  be  entitled  to 
receive.  Harrington,  Bigham  &  Englar, 

Proctors  for  Libelant. 
[Verification,] 

(1)  Taken  from  Muller  v.  Globe,  etc.,  Co.,  246  Fed.  759, 159  C.  C.  A.  61 


Ko.  1369. 

Libel  for  Insurance  where  Vessel  Al>andoned.(l) 

To  the  Honorable  Eugene  D.  Saunders,  Judge  of  the  District 
Court  of  the  United  States  for  the  Eastern  District  of 
Louisiana : 

Kahmann  &  McMurry,  a  copartnership  composed  of  George 
H.  Kahmann  and  J.  W.  McMurry,  residing  in  Kansas  City, 
Missouri,  contractors,  exhibit'  this  their  libel  against  the  Aetna 
Insurance  Company,  of  Hartford,  Connecticut,  which  said  in- 
surance company  is  represented  in  this  state  by  the  secretary  of 
state  for  the  state  of  Louisiana,  and  he  is  the  proper  person 
upon  whom  to  serve  citation,  or  monition,  in  cases  of  this 
kind ;  and'  thereupon,  in  a  cause  of  contract,  civil  and  mari- 
time, your  libelants  articulately  propound  as  follows: 

First.  That  the  said  Aetna  Insurance  Company,  of  Hart- 
ford, Connecticut,  by  and  through  its  agents,  Mehle  &  Kensler, 
at  New  Orleans,  Louisiana,  did  make  and  issue  to  your  libel- 
ants herein,  Kahmann  &  McMurry,  for  your  libelants'  sole  use, 
benefit  and  account,  their  certain  policy  of  insurance  numbered 
five  hundred  and  nine  (No.  509),  for  and  in  the  sum  of  two. 
thousand  and  five  hundred  dollars  ($2,500),  on  the  steam  tug 
**Greyhound."  This  risk  attached  on  the  9th  day  of  August, 
1907,  at  noon,  and  continued  from  thence  to  noon  of  the  9th 
day  of  August,  1908. 

Second,  That  among  other  things  it  was  provided  in  the 
said  policy  of  insurance  that  permission  was  granted  for  said 
steam  tug  "Greyhound"  to  navigate  Atchafalaya  river  and 
tributaries ;  all  of  which,  together  with  all  other  matters  perti- 
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nent  to  this  cause,  will  fully  appear  by  reference  to  the  said 
policy,  which  is  hereto  attached,  as  a  part  hereof,  as  if  at 
large  and  in  detail  set  forth  herein;  and  for  purpose  of  iden- 
tification herewith  is  marked  "Exhibit  A.*' 

Third.  That  at  and  during  all  of  the  time  mentioned  here- 
in, the  said  steam  tug  "Greyhound"  was  the  sole,  exclusive 
l)roperty  of  your  libelants.  No  other  insurance  was  eflfected 
on  the  said  vessel,  beyond  or  in  addition  to  that  mentioned 
herein. 

Fourth.  That,  among  other  things,  it  is  provided  in  said 
policy  of  insurance,  touching  the  adventures  and  perils  which 
the  said  insurance  were  contented  to  bear  and  take,  "are  the 
unavoidable  dangers  of  rivers,  of  fires,  and  of  jettisons,  that 
shall  cause  loss  or  damage  to  said  vessel  or  any  part  thereof." 

Fifth,  That  the  losses  hereinafter  referred  to  and  men- 
tioned are  covered  by  the  terms  of  the  said  policy;  and  the 
consideration  for  the  aforesaid  insurance  as  agreed  upon  be- 
tween the  assured  and  insurer  was  duly  received  by  said  in- 
surance company,  defendant  herein,  as  will  further  appear  by 
reference  to  the  said  policy  of  insurance. 

Sixth.  That  on  the  3rd  day  of  January,  1908,  at  say  one 
o'clock  in  the  afternoon,  the  said  steam  tug  "Greyhound"  left 
that  place  on  the  Atchafalaya  river  called  "Lalannier,"  situate 
about  twelve  miles  below  "Melville,"  and  proceeded  up  the 
river,  in  good  weather,  with  the  United  States  mail  and  some 
passengers.  About  half  an  hour  after  the  time  of  said  depart- 
ure, and  while  proceeding  as  aforesaid  in  the  middle  of  the 
river  with  care  and  prudence  and  in  the  usual  and  customary 
manner,  at  a  point  about  two  miles  above  "Latannier"  the 
said  boat  suddenly  struck  some  object,  concealed  beneath  the 
water  and  unknown  to  the  officer  and  crew  of  said  vessel, 
with  such  force  as  to  badly  damage  her  hull,  and  made  a  hole 
therein  on  the  starboard  side,  forward,  about  three  feet  below 
the  water  line,  and  she  began  filling  rapidly  with  water.  Two 
syphons  were  quickly  set  to  work  and  began  throwing  water 
to  their  full  capacity.     Signal  for  assistance  was  sounded  on 
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the  Steam  whistle;  a  landing  was  made  where  the  boat  was 
securely  made  fast  with  many  lines  to  prevent  her  from  slid- 
ing off  into  deeper  water.  As  the  water  continued  to  gain 
rapidly  on  the  syphons,  and  the  boat  was  sinking  fast,  all  the 
passengers,  together  with  the  crew,  the  latter  with  the  mail, 
quit  the  said  vessel  in  order  to  save  their  lives;  and  shortly 
thereafter  the  said  vessel  sunk  in  about  sixteen  feet  of  water 
'  and  laid  with  her  head  upstream,  listed  out  board,  throwing  a 
heavy  twisting  strain  on  the  hull  and  upper  works  of  said 
vessel.  At  about  3  p.  m.  of  the  said  afternoon  the  steamer 
"W.  G.  Lyon"  arrived  at  the  place  of  the  accident,  and  took 
on  board  the  mail  and  passengers  of  the  "Greyhound.*'  and 
then  left  for  "Melville."  Libelants  telegraphed  that  day  from 
near  the  scene  of  the  disaster  to  the  respondent's  agents  in 
New  Orleans,  through  whom  libelants  obtained  the  aforesaid 
policy,  notifying  them  that  the  boat  had  sunk.  All  the  officers 
and  crew  left  the  sunken  boat  excepting  two  watchmen,  who 
were  detailed  to  watch  the  wreck. 

Seventh.  On  the  26th  day  of  January,  a  representative  of 
the  respondents  arrived  at  the  scene  of  the  accident,  and  after 
remaining  there  a  short  time,  left  for  Melville.  Subsequently 
the  respondents  herein  sent  a  diver,  with  his  outfit,  and  two 
pumps  to  the  said  wreck,  and  commenced  operations  to  raise 
said  vessel.  Due  protest  was  made  and  a  copy  thereof  with 
proof  of  loss  was  served  upon  respondents. 

Eighth,  The  said  diver  reported  to  respondents,  among 
other  things,  that  the  said  wreck  was  hung  ujxjn  two  stumps, 
causing  the  aft  and  forward  part  of  the  hull  to  hang  and  bend 
downwards. 

Nwth,  That  after  libelants  determined  that  it  was  impos- 
sible to  raise  said  wreck  and  restore  it  to  the  condition  of  the 
tug  **Greyhound"  preceding  the  time  of  the  accident,  libelants 
made  formal  abandonment  of  all  their  rights,  title  and  interest 
in  and  to  the  said  wreck  unto  respondents,  as  full  and  com- 
plete as  the  said  underwriters  were  entitled  to  under  the  terms 
of  the  said  policy:  and  as  your  libelants  were  indebted  unto 
Captain  Victor  X'on  Schoeler  in  a  sum  upwards  of  twenty- 
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five  hunclre<l  dolKnrs,  they  did,  for  llie  purpose  of  effecting  a 
settlement  of  said  indebtedness,  seek  to  assign,  transfer  and 
make  over  unto  said  Von  Schoeler  all  their  rights,  title  and 
interest  in  and  to  said  policy,  sul)ject  to  the  conditions  of  said 
policy  and  the  rights  of  the  underwriters  thereunder,  and  so 
endorsed  said  policy;  but  without  any  good  and  sufficient 
cause,  and  notwithstanding  libelants'  endorsement  thereon,  the 
said  underwriters  arbitrarily  refused  to  make  record  of  said 
transfer,  or  in  any  way  to  recognize  the  validity  thereof. 
Upon  respondents'  refusal  to  recognize  the  said  transfer, 
libelants,  through  their  counsel,  wrote  said  respondents  under 
date  of  February  7,  1908,  a  copy  of  which  letter  is  hereto 
annexed  and  is  hereby  made  a  part  hereof  as  fully  to  all  in- 
tents and  puqxDses  as  if  at  large  and  in  detail  written  herein, 
which  copy  is  marked  "Exhibit  C,"  for  identification  here- 
with. Notwithstanding  the  very  plain  tenor  of  said  letter, 
which  shows  a  full  and  complete  abandonment  of  libelants' 
interest  in  and  to  the  wreck  of  the  vessel  to  the  insurer,  and 
to  no  one  else,  and  shows  nothing  more  than  a  transfer  of 
libelants'  interest  in  the  said  policy  to  Mr.  Von  Schoeler, 
nevertheless  the  respondents  pretend  to  construe  tliis  as  a  sale 
of  the  vessel  to  said  Von  Schoeler,  and  answered  said  letter 
as  per  "Exhibit  D"  and  "Exhibit  E,"  both*  hereto  attached 
and  hereby  made  part  hereof  as  if  both  were  in  detail  written 
herein;  all  of  whidi  are  intended  to  evidence  resi)ondents' 
bad  faith  in  this  transaction,  to  imjustly  avoid  their  legal  and 
equitable  obligations  under  the  policy. 

Tenth,  That  although  on  February  12,  1908,  the  said  re- 
spondents, through  their  agents,  addressed  libelant  at  Mel- 
ville, Louisiana,  in  the  following  terms: 

"Feb.  12/08. 
'Messrs.  Kahmann  &  McMurry, 
"Melville,  La. 

'Gentlemen : 

"Referring  to  your  policy  No.  509,  in  the  Aetna  In- 
surance Co.,  wliich  vou  returned  to  us  for  transfer  to 
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new  owners,  as  per  your  endorsement  on  said  policy  of 
transfer,  we  beg  to  state,  as  previously  advised,  the 
transfer  of  ownership  has  avoided  this  policy.  As  your 
attorney,  however,  now  seems  to  question  the  actual 
transfer  in  order  that  there  may  be  no  misunderstanding 
as  to  the  h'ability  of  this  company,  we  hereby  notify  you 
of  cancellation  of  this  policy  in  accordance  with  its  terms. 

"Very  truly  yours, 
"(Signed)         "Mehle  &  Kausler,  Agts., 
"Diet,  by  A.  A.  A.  Adams." 

Nevertheless,  notwithstanding  the  foregoing  pronouncement 
of  alleged  cancellation,  further  evidence  of  bad  faith  on  the 
part  of  respondents  in  their  above  set  forth  letter  is  furnished 
by  the  letter  written  to  libelants'  attorney,  on  the  same  identi- 
cal date,  by  the  attorneys  for  respondent,  saying  that  respond- 
ents had  raised  the  tug  and  requested  libelants  to  appoint  a 
surveyor.    Among  other  things  they  say : 

"We  beg  to  state  also  that  Section  5  of  said  policy  de- 
clares the  procedure  necessary  in  cases  of  this  kind,  and 
that  you  are  hereby  called  upon  to  name  a  surveyor,  who 
shall  be  a  competent  authorized  inspector,  and  who  shall 
under  oath  note  particularly  the  damage  sustained  by  the 
accident,  and  the  repairs  required  thereby,  being  hereby 
further  notified  that  said  boat  is  now  afloat  and  ready 
for  inspection;  in  default  of  the  appointment  of  such 
surveyor  by  you,  under  the  terms  of  the  policy,  within 
forty-eight  hours  from  the  receipt  of  this  letter,  we  shall 
cause  same  to  be  surveyed  at  your  expense,  and  there- 
after take  such  other  action  under  the  law  and  the  policy 
as  may  be  justified  in  the  premises." 

Eleventh.  In  answer  to  the  above-mentioned  letter  from 
counsel  for  respondents,  counsel  for  libelants  responded  as  per 
copy  thereof  hereto  annexed,  and  hereby  made  a  part  hereof 
marked  "Exhibit  F,"  for  identification  herewith;  and  on  the 
1,5th  day  of  February,  1908,  Mr.  Mark  A.  Morse,  a  gentle- 
man of  many  years'  practical  experience  in  building,  rebuild- 
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ing  and  repairing  iron  and  wooden  vessels,  made  a  sworn 
report  as  requested  by  respondents,  wherein  he  saySj  among 
other  things: 

"The  boat  shows  signs  of  having  been  severely 
strained,  as  the  caulking  is  hanging  out  of  her  seams, 
which  is  evidence  that  the  hull  was  and  is  strained  and 
twisted.  A  complete  survey  can  not  be  made  until  the 
is  in  dry  dock  and  she  should  be  cleaned  of  the  sediment 
deposited  over  her  and  in  her  hull;  but  the  examination 
made  by  me  of  her  condition  as  she  lies  shows  that  she 
is  worthless,  and  in  my  opinion  not  worth  repairing.  Her 
machinery  is  in  such  a  rusted  condition  and  so  covered 
with  sediment  deposited  thereon  while  this  vessel  was 
sunk,  that  it  will  be  necessary  to  take  the  machinery 
apart  and  clean  it  up  to  determine  whether  she  has  sus^ 
tained  damage  as  will  impair  its  use." 

He  further  reported : 

"The  cabin  or  upper  works  are  destroyed,  and  must  be 
rebuilt.  There  is  a  hole  in  her  starboard  bow  where 
snag  penetrated  causing  the  boat  to  sink." 

A  copy  of  said  report  is  hereto  annexed  and  hereby  made  a 
part  hereof  as  if  at  large  and  in  detail  written  herein,  marked 
for  identification  herewith  "Exhibit  G." 

Twelfth,  That  the  above  report  sworn  to  by  Mr.  Morse 
was  duly  delivered  to  counsel  for  respondents  and  by  them 
promptly  forwarded  to  the  respondents  herein,  who  did  not 
dispute  a  single  fact  contained  in  said  report,  and  admit  that 
their  own  employes  intentionally  destroyed  the  cabin,  or  up- 
per works,  and  respondents  pretend  that  all  this  work  could 
be  rebuilt  within  the  sum  permissible  to  be  expended  under 
the  policy  and  stated  that  they  would  go  ahead  under  the 
policy  and  do  the  work  necessary  to  be  done  to  a  complete 
restoration  of  the  hull,  cabin,  machinery,  to  what  it  was  be- 
fore the  wreck  occurred. 

Thirteenth,  That  notwithstanding  the  fact  that  upon  re- 
spondents' request  libelants  very  promptly  appointed  one  of 
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the  most  expert,  if  not  the  most  expert  surveyor  in  this  port, 
to  report  on  the  wreck,  and  notwithstanding  the  fact  that  this 
genleman  made  a  sworn  report  in  which  he  said  "a  complete 
survey  can  not  be  made  until  the  boat  is  dry  docked  and  she 
should  be  cleaned  of  the  sediment  deposited  over  her  and  in 
her  hull";  nevertheless  respondents  took  said  vessel  away 
from  the  scene  of  the  wreck  and  docked  her  at  Morgfan  City. 
Louisiana,  without  notice  to  libelants,  and  without  notice  to 
libelants  proceeded  to  make  alleged  repairs  to  this  wreck,  but 
only  as  they  saw  fit,  without  affording  libelants  an  oppor- 
tunity to  make  a  cornplete  survey,  and  [or]  have  some  one 
present  to  see  the  work  done  which  the  underwriters  contend 
was  for  libelants'  account.  And  therein  libelants  charge  fur- 
ther inequitable  conduct  and  bad  faith  on  the  part  of  respond- 
ents in  failing  to  give  libelants  notice  when  and  where  this 
tug  was  docked.  Libelants  were  not  advised  of  anything 
whatever  in  relation  thereto,  although  under  the  law  and  un- 
der the  terms  of  the  policy  they  were  entitled  to  notice  and 
to  participate  in  the  further  survey  which  was  bound  to  be 
held  when  said  wreck  was  docked.  Respondents*  conduct  in 
treating  this  boat  as  their  own  and  in  denying  libelants  their 
rights  in  the  premises,  libelants'  charges  amount  to  an  accept- 
ance of  the  abandonment,  and  liability  attached  for  the  full 
amount  of  said  policy,  and  libelants  so  plead. 

Fourteenth.  That  on  March  31,  1908,  the  letter  and  ac- 
count referred  to  therein,  both  attached  hereto  and  which  are 
hereby  made  part  hereof,  and  marked  "Exhibit  H"  and  "Ex- 
hibit I,"  for  identification  herewith,  were  duly  received.  At 
this  time  the  said  wreck  was  launched  and,  therefore,  not  in 
position  or  condition  for  examination  of  hull.  Not  only  was 
respondents'  conduct  in  this  respect  a  violation  of  the  terms 
of  the  policy,  but  the  said  wreck  was  left  in  charge  of  Drock- 
ett  &  Terrebonne,  by  respondents,  with  instructions  to  not 
surrender  possession  thereof  to  any  one  without  an  order 
from  respondents. 

Fifteenth,  That,  in  presenting  the  account  hereinabove 
referred  to  libelants  charge  that  respondents  are  again  guilty 
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of  bad  faith  in  this,  th^t  while  respondents'  agents  were  at 
work  raising  said  wreck  they  obtained  supplies  from  libelants 
and  libelants  defrayed  certain  costs  and  expenses,  which  are 
chargeable  against  the  expense  and  cost  of  raising  said  vessel, 
amounting  in  the  aggregate  to  one  hundred  and  seventy-seven 
and  40/100  dollars  ($177.40)  ;  and  although  many  of  the 
items  charged  in  this  account  stand  approved  by  respondents' 
representative,  nevertheless  libelants  are  not  given  credit  there- 
for, and  libelants  are  entitled  to  the  still  further  sum  of  fifty 
dollars,  fee  and  expenses  of  survejror,  appointed  as  per  re- 
quest of  respondent  and  paid  by  libelants.  Libelants  set  up 
by  this  action  the  said  further  claim  against  respondents.  A 
detailed  account  thereof  is  hereto  annexed  as  part  hereof  as 
though  set  forth  in  detail  herein,  and  marked  "Exhibit  J"  for 
identification  herewith. 

Sixteenth.  That  respondents  are  not  entitled  to  recover 
any  sum  from  libelants,  nor  entitled  to  hold  libelants  in  any 
sum  for  any  expense  incurred  after  libelant  abandoned  the 
wreck  of  said  vessel  to  the  insurer;  and  even  on  their  own 
showing  and  under  their  own  contention  a  demand  in  the  sum 
of  five  hundred  and  thirty-six  71/100  dollars  ($536.71)  is 
grossly  in  excess  of  any  sum  that  would  be  entitled  to  demand 
under  the  most  favorable  circumstances  respondents  could 
conceive. 

Seventeenth,  That  respondents  have  failed  to  make  proper 
tender  of  said  vessel ;  have  failed  to  render  a  proper  account : 
have  failed  to  cause  a  proper  adjustment  to  be  made;  or,  for 
that  matter,  in  so  far  as  libelants  have  been  informed,  have 
failed  to  have  any  adjustment  made,  by  any  person  competent 
or  otherwise.  That  respondents  have  failed  to  restore  said 
vessel  to  a  condition  of  serviceability;  that  as  this  wreck  now 
stands  even  those  who  did  what  work  was  done  say  she  is  not 
worth  the  repair  bill,  and  admit  that  her  condition  is  so  bad 
that  on  several  occasions  they  have  been  compelled  to  pull 
this  wreck  out  of  the  water  back  on  the  shipway,  because  the 
shaking  up  of  the  wreck  by  waves  from  passing  craft  has 
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Started  her  leaking  so  badly  that  but  for  this,  further  attention 
on  these  ocxasions  she  would  again  have  sunk;  and  libelants' 
abandonment  of  said  craft  under  the  terms  of  said  policy  was 
justified  and  is  persisted  in  and  insisted  upon  as  in  case  of 
total  loss,  and  your  libelants  are  entitled  to  a  recovery  of  the 
full  amount  of  said  policy,  to-wit,  twenty-five  hundred  dollars, 
and  interest  from  date  such  sum  became  payable,  together 
with  the  sum  of  one  hundred  and  seventy-seven  40/100  dol- 
lars ($177.40),  with  interest  from  the  17th  day  of  March, 
1908;  and  the  still. further  sum  of  fifty  dollars,  with  interest 
from  the  ■         day  of  March,  1908. 

Eighteenth.  That  the  losses  above  referred  to  were ;  not 
caused  by  any  act,  design  or  procurement  of  libelants,  or  in 
consequence  of  any  fraud  or  evil  practice,  or  violation  of  any 
of  the  conditions  or  requirements  of  the  said  policy,  done  or 
suffered  to  be  done  by  them  or  their  agents ;  and  that  libelants 
have  kept  and  performed  all  the  conditions  and  requirements 
specified  in  said  above-mentioned  policy  of  insurance. 

Nineteenth.  That  a  copy  of  the  before-mentioned  protest, 
as  well  as  due  proof  and  service  of  notice  of  total  loss  and 
abandonment  of  said  wreck  to  the  said  Aetna  Insurance  Com- 
pany, respondents  herein,  was  served  upon  the  said  company 
through  their  aforesaid  agents,  Mehle  &  Kausler,  receipt  of 
which  was  acknowledged. 

Twentieth.  That  all  and  singular  the  premises  are  true 
and  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States  and  of  this  honorable  court. 

Wherefore,  the  premises  considered,  libelants  pray  that 
process  issue  herein  according  to  the  course  of  the  courts  of 
admiralty,  and  of  this  honorable  court  in  cases  of  admiralty 
and  maritime  jurisdiction,  against  the  said  Aetna  Insurance 
Company,  of  Hartford,  Connecticut,  citing  and  admonishing 
the  said  company,  by  and  through  its  proper  officer  or  agent,  to 
be  and  appear  before  this  honorable  court  and  answer  upon 
oath  all  and  singular  the  matters  aforesaid^  and  that  after  due 
proceedings  had  , that  there  be  judgment,  in  favqr  of  iibelanits 
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in  the  aforesaid  sum  of  two  thdusand  five  hundred  dollars, 
the  amount  stipulated  in  said  policy  of  insurance,  together 
with  five  per  centum  per  annum  interest  from  April  9,  1908, 
imtil  paid;  and  for  the  further  sum  of  one  hundred  and 
seventy-seven  44/100  dollars  ($177.44),  with  five  per  centum 
per  annum  interest  thereon  from  the  7th  day  of  February, 
1908,  until  paid;  and  still  further  sum  of  fifty  dollars,  with 

five  per  centum  per  annum  interest  from  the  day  of 

March,  1908,  and  all  costs,  and  that  the  said  Aetna  Insurance 
Company,  of  Hartford,  Connecticut,  be  condemned  to  pay  the 
same ;  and  libelants  pray  for  all  such  other  and  further  relief 
and  redress  in  the  premises,  as  in  law  and  justice  they  may  be 
entitled  to  receive  and  the  court  competent  to  grant. 

(Signed)         Kahmann  &  McMurry, 
By  Geo.  H.  Kahman,  Member  of  Above  Firm. 

(Signed)     John  D.  Grace, 
Proctor  for  Libelants. 

[Verification.] 

(I)  Taken  from  Kahmann  and  McMurray  v.  Aetna  Ins.  Co..  242  Fed. 
30.  1S4  C.  C.  A.  612.  See  Bradlie  v.  Ins.  Co.  12  Pet.  378,  9  L.  Ed.  1123; 
Wallace  v.  Ins.  Co.,  22  Fed.  66;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  67, 
31  L.  Ed.  63. 


Ho.  1370. 

Libel  against  City  for  Negligent  Use  of  Fire  Boat  in 
Extinguishing  Fire  in  Riverside  Property.(l) 

[Caplion.] 

To  the  Honorable,  the  Judges  of  said  Court : 

The  libel  of  the  White  Transportation  Company  against 
the  city  of  Chicago  in  a  cause  of  damages,  civil  and  mari- 
time,  alleges  as  follows,  to-wit : 

'1st:  That  at  the  different  times  hereinafter  mentioned  and 
now  the  White  Transportation  Company  is  and  was  a  cor- 
poration and  the  sole  owner  of  the  steamer  "Arizona/*  which 
is  a  vessel  of  more  than  twenty  tons  burthen,  enrolled  and 
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licensed  under  the  laws  of  the  United  States  and  engaged  in 
commerce  and  navigation  upon  the  Great  Lakes. 

2nd:  That  at  the  different  times  hereinafter  mentioned  the 
city  of  Chicago  was  a  municipal  corporation  organized  under 
the  laws  of  the  state  of  Illinois,  and  was  the  owner  of,  in 
control,  navigating  and  operating  the  fire-boats  "Graeme 
Stewart,"  "D.  J.  Swenie"  and  "Joseph  Medill,"  steam  vessels 
of  more  than  twenty  tons  burthen,  enrolled  and  licensed  under 
the  laws  of  the  United  States  for  the  coasting  trade,  and  were 
engaged  in  navigating  the  waters  of  Lake  Michigan  and  the 
Chicago  and  Calumet  rivers. 

3rd:  That  the  said  fire-boats  were  equipped  and  fitted  up 
with  large  pumps,  standpipes  and  other  appliances  which  they 
used  in  extinguishing  fires  in  buildings  and  other  property 
adjacent  to  the  banks  of  the  Chicago  and  Calumet  rivers,  and 
had  in  addition  to  their  navigating  crews  a  number  of  men 
on  board  of  them  belonging  to  the  fire  department  of  the  said 
city  of  Chicago,  who  assisted  in  operating  the  fire-extinguish- 
ing apparatus  on  said  fire-boats. 

4th :  That  on  or  about  the  7th  day  of  February.  1914,  the 
steamer  "Arizona"  was  lying  on  the  east  side  of  the  north 
branch  of  the  Chicago  river  at  a  lumber  yard  almost  directly 
across  from  the  Minnesota  elevator  on  the  west  side  of  the 
said  river.  That  the  said  steamer  "Arizona"  was  lying  at 
the  said  dock  bow  up  stream  and  was  then  and  had  been  for 
several  months  laid  up  for  the  winter  and  safely  and  securely 
moored  and  made  fast  to  the  dock  at  which  she  was  lying. 

5th  :  That  on  the  evening  of  the  7th  day  of  February,  1914, 
at  about  4  o'clock  p.  m..  a  fire  broke  out  in  a  building  known 
as  the  Minnesota  elevator,  located  on  the  west  bank  of  the 
north  branch  of  the  Chicago  river  in  the  vicinity  of  Weed 
street  in  the  said  city. 

6th:  That  when  the  said  fire-boats  arrived  at  or  near  the 
said  elevator  and  during  all  of  the  time  they  were  there  the 
wind  was  blowing  a  gale  from  the  northwest  and  the  weather 
was  very  cold,  the  thermometer  registering  below  zero. 
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7th:  Tliat  soon  aficr  arriving  at  or  near  the  said  fire  the 
said  fire-boats  took  positions  in  the  river  near  the  steamer 
**Arizona"  and  began  to  operate  their  pumps  and  throw  large 
streams  of  water  in  the  direction  of  the  said  elevator.  That 
while  so  doing  and  by  reason  of  the  improper  location  of  the 
said  fire-boats  in  tlie  river,  and  the  negligence  and  want  of 
care  of  those  on  board  of  them,  the  water  from  the  nozzles 
of  the  fire  apparatus  on  the  said  fire-boats  fell  upon  the  decks 
and  cabins  of  the  said  steamer  "Arizona"  in  large  quantities, 
running  into  her  hold  and  filling  her  with  water  and  in  part 
freezing  on  her  decks,  cabins,  rails  and  port  side,  weighing 
her  down  so  that  she  began  to  list  to  port.  The  water  and 
ice  continued  to  accumulate  causing  her  to  sink  and  list  until 
the  weight  of  the  ice  on  the  cabin  roof  carried  away  the 
entire  cabin,  completely  destroying  it  and  everything  that  was 
on,  in  or  attached  to  it. 

That  the  "Arizona"  was  held  fast  to  the  dock  on  her  star- 
board side  by  her  anchor  chains  which  were  out  and  used  for 
her  winter  moorings,  but  she  continued  to  list  and  grow 
heavier  as  the  water  accumulated  in  her,  and  the  ice  on  her, 
so  that  she  parted  these  chains  and  all  of  her  mooring  lines 
and  sank  in  the  river  where  she  lay,  at  about  8  o'clock  a.  m. 
of  the  8th  day  of  February,  1914. 

8th :  That  the  members  of  the  crews  of  the  said  fire-boats 
were  at  all  times  fidly  advised  and  informed  of  the  location 
and  position  of  the  said  steamer  "Arizona."  and  were  at  all 
times  aware  of  how  the  water  which  they  were  throwing  was 
causing  the  said  steamer  to  fill  and  list  with  ice  that  was 
making  on  her  port  side,  but  notwithstanding  the  danger  of 
the  said  steamer  from  the  said  ice  and  water  they  continued 
operations,  causing  the  said  steamer  to  fill  and  sink. 

9th:  That  it  was  not  necessary  in  order  to  throw  water  on 
to  said  burning  elevator  to  so  locate  the  said  fire-boats  and 
so  operate  their  fire-extinguishing  apparatus  as  to  fill  with 
water,  load  down  with  ice  and  sink  the  said  steamer,  and  had 
the  said  fire-boats  been  located  with  care  and  a  proper  regard 
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for  the  safety  and  security  of  the  said  steamer  "Arizona,"  the 
latter  would  not  have  been  either  injured  or  sunk. 

10th :  That  the  libelant  has  been  damaged  by  the  said  sink- 
ing and  the  expense  made  necessary  to  raise  and  repair  the 
said  steamer,  and  for  the  loss  of  her  use  while  being  raised 
and  repaired,  to  the  amount  of  eight  thousand  six  hundred 
dollars  ($8,600). 

11th:  Libelant  alleges  that  the  said  injury  and  sinking  of 
the  said  steamer  "Arizona''  was  due  to  the  negligent  manner 
in  which  the  said  fire-boats  were  navigated,  located  and  their 
fire-extinguishing  apparatus  operated,  and  not  due  to  any 
negligence  or  want  of  care  on  the  part  of  the  libelant. 

Wherefore  libelant  prays  that  process  in  due  form  of  law 
may  issue  against  the  said  city  of  Chicago  and  that  it  may  be 
condemned  to  pay  the  foregoing  damages  sustained  by  libel- 
ant, and  interests  and  costs,  and  for  such  other  and  further 
relief  and  redress  as  in  law  and  justice  libelant  is  entitled  to 
receive.  White  Transportation  Co., 

By  C.  E.  Kremer.  Proctor. 

[Verificaiion.] 

(I)  Taken  from  City  of  Chicago  v.  White  Transportation  Co.,  243  Fed. 
358,  156  C.  C.  A.  138. 

Here,  under  the  facts,  there  would  be  no  cause  of  action  against  the 
city  under  the  local  state  law,  yet  a  cause  of  action  being  stated  under 
the  general  maritime  law,  the  admiralty  courts  have  jurisdiction.  See 
W^orkman  v.  City  of  New  York,  179  U.  S.  552,  45  L.  Ed.  314, 
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Libel  for  Negligent  Towage  on  Great  Lake8.(l) 

To  the  Honorable,  the  Judges  of  the  District  Court  of  the 
United  States  for  said  District : 

The  libel  of  The  American  Ship  Building:  Company,  a  cor- 
poration, against  The  Great  Lakes  Towing  Company,  a  cor- 
poration and  owner  of  the  steam  tugs  "E.  M.  Pierce"  and 
"Excelsior,"  in  a  cause  of  damage,  civil  and  maritime,  alleges 
and  articulately  propounds  as  follows: 

1.  That  your  libelant  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
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Jersey,  and  as  such  was  at  the  times  herein  mentioned  sole 
owner  of  the  steamer  "Percival  Roberts,  Jr.,''  and  that  no 
other  person  or  corporation  at  the  times  mentioned  herein  had 
any  interest  therein  as  owner. 

2.  That  The  Great  Lakes  Towing  Company  is  a  corpora- 
tion of  the  state  of  New  Jersey,  with  a  place  of  business  in 
the  city  of  Cleveland  and  within  the  jurisdiction  of  this  honor- 
able court,  and  as  such  was  at  the  times  herein  mentioned 
sole  owner  of  the  steam  tugs  "E.  M.  Pierce"  and  "Excelsior," 
engaged  in  the  business  of  harbor  towing  in  and  about  the 
harbor  of  Lorain,  within  this  district. 

3.  That  both  said  steam  tugs  and  the  said  steamer  "Per- 
cival  Roberts,  Jr."  are  merchant  vessels  of  the  United  States, 
of  more  than  twenty  (20)  tons  burden,  engaged  in  the  busi- 
ness of  commerce  and  navigation  upon  the  Great  Lakes  and 
their  connecting  and  tributary  waters. 

4.  Your  libelant,  upon  information  and  belief,  says  that  on 
the  9th  day  of  December,  A.  D.  1912,  the  said  steamer  "Per- 
cival  Roberts,  Jr."  was  lying  at  the  shipyard  in  the  harbor  of 
Lorain,  in  a  dismantled  condition,  in  that  she  had  been  re- 
cently launched  and  had  not  at  the  time  mentioned  yet  re- 
ceived on  board  her  engines  or  boilers,  nor  did  she  have  on 
board  any  officers  or  crew ;  that  on  December  7,  1912,  libelant 
had  applied  to  the  local  manager  of  The  Great  Lakes  Towing 
Company,  at  the  port  of  Lorain,  for  tugs  to  take  said  steamer 
"Percival  Roberts,  Jr."  from  her  then  location  at  the  shipyard 
out  through  the  river,  bow  first,  turn  said  vessel  around  under 
the  breakwater  at  the  harbor  of  Lorain,  and  bring  her  back 
to  the  shipyard  head  up  the  river. 

Libelant  further  says,  on  information  and  belief,  that  on 
the  morning  of  December  9,  1912,  the  said  tugs  "E.  M. 
Pierce"  and  "Excelsior"  came  to  the  shipyard  shortly  after 
7  o'clock,  the  "Pierce"  taking  the  head  line  of  the  "Roberts" 
and  the  "Excelsior"  the  stern  line,  the  dismantled  condition 
of  said  steamer  being  then  known  by  The  Great  Lakes  Tow- 
ing Company  and  those  in  charge  of  its  said  tugs  "Pierce" 
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and  "Excelsior."  After  taking  the  lines  from  the  said  steamer 
as  aforesaid,  the  said  tugs  "Pierce''  and  "Excelsior"  took  full 
charge  and  control  of  said  steamer  for  the  purpose  and  with 
the  engagement  to  take  said  steamer  out  through  the  char.nel 
and  under  the  breakwater  and  safely  return  her  to  the  ship- 
yard bow  up  stream,  and  they  thereupon  proceeded  with  her 
out  through  the  river  to  the  outer  harbor  under  the  break- 
water, where  they  attempted  to  turn  said  steamer  around  in 
order  to  complete  the  engagement  which  had  been  undertaken 
by  the  tugs.  While  so  maneuvering,  as  aforesaid,  under  the 
breakwater,  the  said  tugs  "Pierce"  and  "Excelsior"  so  negli- 
gently performed  their  towage  service  that  they  permitted  the 
said  steamer  "Percival  Roberts,  Jr.*'  to  bring  up  with  her 
starboard  bilge  against  the  east  arm  of  the  breakwater  and 
the  riprap  alongside  of  the  same,  and  as  a  result  of  the  negli- 
gence of  said  tugs  and  of  the  stranding  of  said  steamer  on 
the  east  arm  of  the  breakwater  and  the  riprap  thereof,  the 
starboard  bilge  of  said  steamer  was  greatly  damaged. 

After  the  said  stranding,  the  said  tugs  "Pierce"  and  "Ex- 
celsior" released  the  said  steamer  from  her  stranded  position 
and  thereupon  proceeded  to  tow  said  steamer  in  between  the 
piers  marking  the  entrance  to  the  river  at  the  port  of  Lorain, 
in  order  to  take  said  steamer  up  the  river,  bow  first,  to  the 
shipyard.  While  so  proceeding,  and  by  reason  of  the  negli- 
gence and  want  of  skill  and  inattention  on  the  part  of  those 
in  charge  of  the  steam  tugs  "E.  M.  Pierce"  and  "Excelsior," 
the  said  steamer  "Percival  Roberts,  Jr."  was  allowed  to  bring 
up  with  her  port  side  against  the  outer  end  of  the  east  pier, 
marking  the  entrance  to  said  river  in  the  harbor  of  Lorain. 
After  the  impact,  she  was  so  navigated  by  the  said  tugs  as  to 
permit  her  said  port  side  to  rub  along  the  said  east  pier  for  a 
considerable  distance,  thereby  seriously  damaging  the  port 
side  and  bilge  of  said  steamer. 

5.  That  said  stranding  on  the  east  arm  of  the  breakwater 
and  said  collision  with  the  east  pier  of  the  river,  and  the  dam- 
nsre  resulting  from  these  impacts,  occurred  without  any  fault 
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on  the  part  of  libelant,  but  were  due  solely  to  the  negligence, 
carelessness  and  want  of  skill  and  care  on  the  part  of  respond- 
ent and  those  in  charge  of  its  said  steam  tugs  "E.  M.  Pierce" 
and  "Excelsior,"  and  by  reason  of  the  insufficient  power  of 
said  tugs ;  that  your  libelant,  in  repairing  the  damage  done  by 
said  stranding  and  collision,  has  been  obliged  to  expend  and 
has  reasonably  expended  the  sum  of  $7,563.52,  for  which 
amount,  with  interest  from  March  7,  1913,  it  asks  judgment 
against  said  The  Great  Lakes  Towing  Company. 

6.  Your  libelant  has  called  upon  The  Great  Lakes  Towing 
Company,  as  owner  of  the  said  tugs  "E.  M.  Pierce"  and  "Ex- 
celsior," for  payment  of  the  damages  aforesaid,  but  said  The 
Great  Lakes  Towing  Company  has  neglected  and  refused  to 
pay  the  same. 

7.  That  all  and  singular  the  premises  are  true  and  within 
the  admiralty  and  maritime  jurisdiction  of  this  lionorable 
court. 

Wherefore  your  libelant  prays  that  process  in  due  form  of 
law,  according  to  the  course  and  practice  of  this  honorable 
court  in  causes  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  The  Great  Lakes  Towing  Company, 
and  that  it  may  be  required  to  answer  on  oath  this  libel  and 
the  matters  herein  contained,  and  that  this  honorable  court 
will  be  pleased  to  decree  to  the  libelant  herein  payment  of  tlie 
amount  which  shall  be  found  due  to  libelant  on  account  of 
the  matters  and  things  herein  set  forth,  witli  interest  and 
costs,  and  that  libelant  may  have  such  other  and  further  relief 
as  in  law  and  justice  it  may  be  entitled  to  receive. 

The  American  Ship  BuiLmNC  Company, 
HoYT,  DusTiN,  Kelley,  By  O.  J.  Fish,  Secretary. 

McKeehan  and  Andrews, 
Proctors  for  Libelant. 

[Verificaiioit.] 

(1)  Taken   from  The  Great  I-akes  Towing  Co.  v.  The  Amer.   Ship- 
building Co.,  243  Fed.  849,  150  C.  C   A.  301. 
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Ho.  1372, 

General  Form  of  Libel  In  Rem  and  Personam.  (1) 

The  District  Court  of  the  United  States,     )  _     ^  ,    .    , 

r      ^t               TN-  ^  •  .     f  M^  Admirallv. 

for  the District  of .  ) 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the District  of : 

A.  B.   [occupation],  of  the  city  of  ,  state  of  — — , 


brings  this  his  libel  against  the  ship  [brig,  tug,  etc.]  [name  of 
vessel],  whereof  C.  D.  is  or  lately  was  master,  now  lying  in 
port  at  ,  in  the  district  aforesaid,  her  tackle,  sails,  ap- 
parel, furniture,  boats  and  appurtenances,  and  against  L.  M. 

[occupatiopt],  of ,  owner  [or,  the  said  C.  D.,  master]  of 

said  vessel,  and  all  persons  intervening  for  their  interest  in 
said  vessel,  in  a  cause  of  contract  [or,  as  may  be],  civil  and 
maritime,  and  the  said  libelant  alleges  and  propounds  as 
follows : 

[Proceed  as  in  No.  1322,  and  in  the  prayer,  in  place  of  the 
words  "and  cargo  laden  therein,"  insert  "the  said  L.  M."] 

(1)  Libels  in  rem  and  personam  can  be  joined  only  in  the  cases 
specified  in  the  Admiralty  Rules.  Aleda.  12  Fed.  343.  But  see  City  of 
Carlisle,  39  Fed.  897.  The  forms  given  for  libels  in  rem  will  furnish  the 
necessary  allegation  for  libels  i«  rem  and  personam  in  particular  cases. 
See  Foster's  Fed  Prac.  (5lh  ed.).  Sec.  564;  Admiralty  Rules  12  to  19. 
As  to  joining  a  ship  and  the  owner  of  another  ship  in  a  claim  for  collision, 
permitting  such  joinder  in  one.  libel,  see  Admiralty  Rules  46  and  59, 
and  The  Samson,  197  Fed.  1017. 


Ho.  1373. 

Intervening  Libel.  (1) 

The  District  Court  of  the  United  States,     )  -     .  ,    .    , 
for  the District  of .  j^"  Admiralty. 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the District  of : 

A.  B.   [occupation],  of  the  city  of  ,  state  of 


brings  this  liis  intervening  libel  against  the  ship   [or,  etc]. 
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whereof  C.  D.  is  or  lately  was  master,  her  tackle,  sails,  ap- 
parel, furniture,  boats  and  appurtenances,  and  against  all  per- 
sons lawfully  intervening  for  their  interest  therein,  in  a  cause 
of  contract  [or  as  may  &r],  civil  and  maritime,  and  the  said 
libelant  alleges  and  propounds  as  follows : 

First.    That  the  said  vessel  is  now  at  the  port  of ,  in 

the  district  aforesaid,  and  is  in  the  custody  of  the  marshal  of 

the  United  States  for  the district  of ,  and  is  held 

upon  process  issued  out  of  this  honorable  court  at  the  suit  of 
,  number ,  which  said  action  is  still  pending. 

Second.  [Proceed  with  the  allegations  of  fact  in  the  num- 
bered articles  as  in  ^'Libels  in  Rem"  and  conclude  zvith  the 
following  prayer:] 

Wherefore  the  said  libelant  prays  that  he  may  be  permitted 
to  intervene  according  to  the  course  and  practice  of  the  courts 
of  admiralty  and  maritime  jurisdiction,  against  the  said  [here 
state  the  style  and  name  of  the  vessel],  her  tackle,  sails,  ap- 
parel, furniture,  boats  and  appurtenances,  and  prosecute  same 
jointly  with  the  said  [libelant  in  original  suit],  and  that  all 
persons  having  or  pretending  to  have  any  right,  title  or  inter- 
est may  be  cited  to  appear  and  answer  all  and  singular  the 
matters  hereinbefore  set  forth,  and  that  this  honorable  court 
win  be  pleased  to  decree  the  payment  of  the  amount  aforesaid, 
and  also  to  condemn  and  sell  the  said  vessel,  her  tackle,  sails, 
apparel,  furniture,  boats  and  other  appurtenances,  to  pay  the 
same,  witli  costs,  and  for  such  other  relief  as  may  be  proper 
in  the  premises.  A.  B. 

X.  &  Y.,  Proctors. 

R.  X.,  Advocate. 

[Verification.] 

(1)  See  34th  Rule  in  Admiralty. 


2166  ADMIRALTY. 

Ho.  1374. 

General  Form  for  Libel  of  Information.  (1) 

The  District  Court  of  the  United  States.     )t     a^i    •    i 
for  the  District  of .  )  ^' 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the District  of : 

J.  H.,  attorney  of  the  United  States  for  the  district 

of  ,  who  prosecutes  for  the  said  United  States  in  this 

behalf,  and  being  present  here  in  court  in  his  own  proper 
person,  in  name  of  and  on  the  behalf  of  the  United  States 
brings  this  libel  of  information  against  the  steamboat  [etc., 
as  may  be],  her  tackle,  engines,  boilers,  machinery,  sails,  ap- 
parel, furniture,  boats  and  other  appurtenances,  in  a  cause  of 
seizure  [or  as  may  be],  and  alleges  and  informs  as  follows: 

[Here  state  the  grounds  for  the  libel  of  in  for  motion  (2), 
and  continue  as  follows:] 

That  all  and  singular  the  premises  aforesaid  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  this  honorable  court. 

Wherefore  the  said  attorney  of  the  United  States,  on  behalf 
of  the  United  States,  prays  the  usual  process  and  monition 
against  the  said  steamboat,  her  tackle,  engines,  boilers,  ma- 
chinery, sails,  apparel,  furniture,  boats  and  other  appurte- 
nances, in  this  behalf  to  be  made,  and  that  all  persons  inter- 
ested therein  may  be  cited  to  appear  and  answer  the  premises, 
and  that  this  honorable  court  may  be  pleased  to  decree  for  the 
penalty  aforesaid,  and  that  the  said  vessel  may  be  condemned 
and  sold  to  pay  the  penalty  aforesaid,  with  costs,  and  for  such 
other  and  further  relief  as  shall  to  law  and  justice  apper- 
tain. J.  H., 

United  States  Attorney  for  the 
District  of . 

(1)  No  bond  or  stipulation  is  necessary.  Foster's  Fed.  Prac.  (Slh  ed.), 
page  1947;  Admiralty  Rules  22  and  24.    The  Antelope.  12  Wheat,  546. 
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Where  a  seizure  is  made  on  navigable  waters  within  the  ninth  section 
of  the  Judiciary  Act,  the  case  belongs  to  the  instance  side  of  the  district 
court.    Morris'  Cotton,  8  Wall.  511. 

(2)  What  facts  need  be  alleged  in  a  libel  of  information,  sec  22d 
Rule  in  Admiralty,  and  cases  cited  in  Dcsty's  Fed.  Proc,  page  1213;  also. 
The  Scotia.  39  Fed.  429. 


Ho.  1375. 

Libel  of  Information  for  a  SeixurC; 

[Caption,] 
To  the  Honorable,  etc. : 

The  libel  of  information  of  W.  B.,  attorney  of  the  United 

States  for  the  district  of ,  who  prosecutes  on  behalf  of 

the  United  States,  and  being  present  in  court  In  his  proper 
person  in  the  name  and  behalf  of  the  said  United  States,, 
against  the  schooner  R.,  her  boats,  tackle,  apparel,  furniture, 
and  cargo,  and  against  all  persons  intervening  therein,  in  a 
cause  of  forfeiture,  alleges  and  informs  as  follows: 

First.  That  the  said  C.  H.,  captain  of  the  United  States 
Revenue  Marine  Service,  duly  commissioned  by  the  Presi- 
dent of  the  United  States,  then  and  there  commanding  the 
United  States  revenue  cutter  S.,  on  special  duty  in  Behring 

Sea,  heretofore  and  on  or  about  the day  of ,  at  or 

near  the  northwest  point  of in  said  Behring  Sea,  and 

about miles  south  by  west,  one-half  west  on  the  high 

seas,  and  within  the  district  of ,  and  within  the  district 

of  this  court,  seized  the  ship  or  vessel  commonly  called  a 

schooner,  and  known  as  the ,  her  boats,  tackle,  apparel, 

furniture  and  cargo,  being  the  property  of  some  person  or  per- 
sons to  the  said  attorney  unknown,  and  brought  her  to • 

in  the  district  of ,  where  she  now  is  as  forfeited  to  the 

United  States  for  the  following  among  other  causes : 

That  the  said  vessel,  her  captain,  officers  and  crew,  at  the 
time  were  engaged  in  killing  fur  seals  within  tlie  limits  of 
-  territory  and  in  the  waters  thereof,  in  violation  of  Sec- 
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stipulaiion  in  the  sum  of  dollars,  the  agreed  value  of 

said  ship.  Your  petitioner  has  not  filed  his  answer  to  said 
libel,  the  process  not  having  yet  been  returned. 

And  your  petitioner  alleges  that  said  steam  tug ,  her 

engines,  etc.,  ought  to  be  proceeded  against  for  said  damages 
in  the  same  suit  as  said  ship. 

Fifth.     Said  steam  tug  is  now  within  this  district 

and  within  the  jurisdiction  of  this  court. 

Sixth.  All  and  singular  the  premises  are  true,  and  within 
the  jurisdiction  of  the  United  States  and  of  this  honorable 
court. 

Wherefore,  your  petitioner  prays  that  process  may  issue 
according  to  the  practice  of  this  court  and  the  rules  of  the 

supreme  court  in  admiralty  against  the  steam  tug ,  her 

engines,  etc.,  to  the  end  that  the  said  tug  may  be  proceeded 
against  in  this  suit  for  the  damage  alleged  to  have  been  sus- 
tained by  the  libelant,  R.  M.,  as  if  said  tug  had  been  orig- 
inally proceeded  against  herein.     And  the  petitioner  further 

prays  that  all  persons  claiming  any  interest  in  said  tug 

may  be  cited  to  appear  and  answer  the  libel  herein  and  this 

petition,  and  that  said  tug may  be  condemned  and  sold 

to  satisfy  the  claim  of  the  libelant  for  damages,  if  any,  with 
interest;  and  costs,  and  also  the  costs  of  petitioner  herein,  and 
that  the  petitioner  may  have  such  other  and  further  relief  as 
may  be  proper.  J.  S. 

X.  &  X.,  . 
Proctors. 

[Verificatiou,] 

(I)  Sec  59th  Admiralty  Rule  and  cases  cited  thereunder  in  Dest/*; 
Fed.  Proc.  See  Hughes  on  Admiralty,  Sees.  150,  205;  Foster's  Fed.  Prac. 
(5th  cd,),  Sec.  574. 
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Ho.  1381. 

Petition  under  Rule  59.  (1) 

[Venue.] 

Abraham  Silver,  as  Assignee,  etc., 

Libelant, 

V. 

Morris  &  Cumings  Dredging  Com- 
pany, Lehigh  Valley  Railroad 
Company,  Impleaded, 

Respondents. 

To  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York : 

The  petition  under  the  Fifty-ninth  Rule  in  Admiralty  of 
Morris  &  Cumings  Dredging  Company,  respondent  above 
named,  against  Lehigh  Valley  Railroad  Company,  alleges  as 
follows,  upon  information  and  belief: 

First,  On  or  about  the  28th  day  of  November,  1914,  a 
libel  was  filed  in  this  court  against  the  petitioner,  claiming 
damages  in  the  sum  of  $2,200  as  the  result  of  a  collision 
•which  is  alleged  to  have  occurred  between  vessels  belonging 
to  the  libelant  and  a  dredge  in  the  Arthur  Kill  during  the 
night  of  January  24,  1914. 

Second.  Petitioner  herewith  files  its  answer  to  the  said 
libel  and  also  files  an  undertaking  under  the  Fifty-ninth  Rule 
in  Admiralty,  providing  for  the  payment  of  any  costs  which 
may  be  awarded  to  any  new  person  brought  into  this  suit  by 
virtue  of  this  petition. 

Third.  Petitioner  avers  upon  information  and  belief  that 
if  a  collision  occurred,  as  alleged  in  the  libel  herein,  the  facts 
and  circumstances  are  as  follows: 

On  January  24,  1914,  and  for  several  months  prior  thereto 
petitioner,  Morris  &  Cumings  Dredging  Company,  was  en- 
gaged in  the  work  of  widening  and  deepening  the  channel 
of  Staten  Island  Sound  between  EHzabethport  and  the  Balti- 
more &  Ohio  bridge,  under  a  contract  with  the  United  States 
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Government,  and  it  was  duly  permitted  under  its  contract 
and  by  authorization  of  the  proper  government  engineer  to 
work  by  night  as  well  as  by  day.  In  doing  said  work  it 
necessarily  placed  its  dredge  in  the  channel  of  the  stream  and 
worked  with  scows  to  receive  tlie  dredged  material,  and  it 
did  so  with  as  little  interference  with  navigation  as  possible. 
At  all  times,  and  particularly  on  the  night  of  January  24, 
1914,  its  dredge  was  brilliantly  illuminated.  It  alleges  that 
Staten  Island  Sound  is  a  narrow  channel  not  over  400  feet 
in  width  at  the  place  of  the  said  alleged  collision  and  the 
full  tide  runs  with  great  velocity  and  vessels  passing  through 
the  channel  are  bound  to  operate  with  great  care  and  caution 
and  to  take  into  account  the  presence  of  all  known  obstruc- 
tions. It  alleges  that  on  the  night  of  January  24,  1914,  its 
dredge  was  not  working  in  the  middle  of  the  channel  and 
there  was  always  abundant  room  for  a  properly  made  up  tow 
to  pass  in  safety  between  the  dredge  and  the  New  Jersey 
shore.  It  alleges  that  all  these  facts  were  known  to  all  pilots 
operating  in  those  waters  and  were  known  to  the  Lehigh 
Valley  Railroad  Company  and  its  agents  when  the  tow  here- 
inafter spoken  of  was  made  up  on  the  night  of  January  24, 
1914,  and  were  known  to  the  master  of  the  tugs  mentioned 
in  the  succeeding  article. 

Fourth.  It  alleges  upon  information  and  belief  that  the 
tugs  Mahanoy  and  Allentown,  mentioned  in  the  libel  herein, 
are  and  were  on  the  twenty-fourth  of  January,  1914,  owned 
by  the  Lehigh  Valley  Railroad  Company  and  their  masters, 
officers  and  crew  were  servants  and  agents  of  said  company. 
It  further  alleges  that  notwithstanding  the  knowledge  of  the 
said  Lehigh  Valley  Railroad  Company  and  its  agents  of  the 
matters  set  forth  in  the  preceding  article,  the  said  railroad 
company  on  the  night  in  question  made  up  an  unnecessarily 
large  and  unwieldy  tow  and  attempted  to  take  the  same  with 
the  tide  through  Staten  Island  Sound  in  tow  of  its  tug 
Mahanoy,  and  with  one  helper  tug.  the  Allentown.  It  alleges 
that  the  tow  was  made  up  of  nineteen  loaded  coal  boats  and 
was  a  tow  which  was  too  heavy  to  be  properly  handled  by 
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said  tug  Mahanoy,  even  with  ihe  aid  of  the  Allentown  as 
helper.  It  alleges  that  it  was  always  unnecessary  to  make 
up  or  send  out  so  large  a  tow  and  that  in  view  of  the  work 
which  petitioner  was  doing  in  the  channel  and  which  neces- 
sarily narrowed  the  channel  to  some  extent,  of  which  work 
the  Lehigh  Valley  Railroad  Company  and  its  agents  had  full 
knowledge,  it  was  a  negligent  and  improper  act  on  the  part 
of  the  Lehigh  Valley  Railroad  Cotnpany  to  send  out  so  large 
a  tow,  and  the  collision  in  the  libel  mentioned  was  the  direct 
result  of  such  negligence.  It  alleges  also  that  the  master  of 
the  tow  was  negligent  in  passing  the  dredge  and  the  scows 
and  in  permitting  the  said  collision  to  happen,  if  in  fact  it 
did  happen  as  alleged  in  the  libel,  and  that  if  a  collision  re- 
sulted, as  alleged  in  the  libel,  this  petitioner  avers  that  the 
said  collision  was  solely  due  to  fault  and  negligence  on  the 
part  of  the  Lehigh  Valley  Railroad  Company,  its  agents  and 
servants,  for  the  reasons  above  set  forth,  and  was  in  no  way 
due  to  fault  on  the  part  of  this  petitioner. 

Fifth.  Upon  information  and  belief,  the  said  Lehigh  Val- 
ley Railroad  Company  has  goods  and  chattels  within  this 
district  and  ought  to  be  proceeded  against  in  this  suit. 

Wherefore,  petitioner  prays  that  process  in  due  form  of 
law  may  issue  against  the  said  Lehigh  Valley  Railroad  Com- 
pany and  that  it  may  be  cited  to  appear  and  answer  on  oath 
this  petition  and  the  libel  herein,  and  that  the  court  will  hear 
the  allegations  and  proofs  of  the  respective  parties  and  will 
decree  that  if  any  person  or  corporation  is  responsible  for 
the  damages  alleged  in  the  libel,  that  person  is  the  Lehigh 
Valley  Railroad  Company  and  not  this  petitioner,  and  that 
the  court  will  thereupon  dismiss  the  libel  as  against  this  peti- 
tioner and  will  sustain  the  allegations  of  this  petition  and  will 
otherwise  right  and  justice  administer  in  the  premises. 

Everett,  Clarke  &  Benedict, 
Attorneys  for  Morris  &  Cumings  Dredging  Co. 

[Verification,] 

(1)  Taken  from  Silver,  Assignee,  v.  Morris  and  Cumings  Dredging 
Co.,  241  Fed.  237,  154  C.  C.  A.  157.  The  party  impleaded  by  the  petition 
imder  Rule  59  becomes  a  respondent  and  answers  in  due  course. 


2176  ADMIRALTY. 

No.  1382. 

Petition  against  Proceeds  in  the  Registry. 

The  District  Court  of  the  United  States,     ^  t     a  j    •    ity 
for  the District  of .  )  "       ™^^  ^' 

To  the  Honorable  G.  W.,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the District  of : 

A.  B.,  of ,  brings  this  his  petition  and  therein  alleges 

and  propounds  as  follows: 

[Here  state  in  distinct  articles,  as  in  a  libel,  the  grounds  on 
which  the  suit  is  based,  and  continue  with  last  article  as  fol- 
lows:] 

That  the  [here  state  the  property  in  question]  has  been  sold 
in  pursuance  of  a  decree  of  the  district  court  of  the  United 

States  for  the district  of ,  in  behalf  of  E.  F.,  in  a 

cause  of  contract  [or,  etc.,  as  may  be],  civil  and  maritime,  and 
the  proceeds  of  said  sale  have  been  paid  into  the  registry  of 
the  court,  and  there  remains  [or,  will  remain]  from  such 
proceeds  after  satisfying  the  decree  of  said  court,  as  by  the 
records  and  proceedings  of  the  said  court  will  more  fully 
appear,  the  sum  of dollars. 

Wherefore,  the  said  petitioner  prays  that  this  honorable 
court  will  pronounce  for  his  aforesaid  demand,  and  will  direct 
the  same  to  be  paid  out  of  the  aforesaid  proceeds,  so  remain- 
ing in  the  registry  of  the  court  as  aforesaid,  with  costs,  and 
for  such  other  and  further  relief  as  in  right  and  justice  he 
may  be  entitled  to  receive.  A.  B. 

X.  &  Y., 
Proctors. 

R.  X., 
Advocate. 

[  VeriAcation.  ] 

(1)  Sec  34th  Rule  in  Admiralty,  and  Benedicts'  Admr..  Sec.  561. 
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Na  1383. 

Petition  against  Proceeds  in  the  Registry  against  the 

Claimant.(l) 

[If  the  claimant  for  the  proceeds  has  appeared,  the  petition 
may  be  the  same  as  in  No.  1382,  and  the  prayer  should  be  as 
follows:] 

Wherefore,  the  petitioner  prays  that  process  of  monition  in 
due  form  of  law,  according  to  the  course  of  this  honorable 
courty  in  cases  of  admiralty  and  maritime  jurisdiction,  may 

issue  against  the  said  R.  S.,  of ,  who  appeared  and  was 

duly  admitted  as  claimant  in  the  said  case,  and  that  he  may 

be  cited  to  appear  before  this  honorable  court,  on  the  

day  of ,  or  on  such  other  day,  to  be  inserted  in  the  said 

process,  as  the  court  shall  direct,  to  show  cause,  if  any  he  may 
have,  why  the  aforesaid  demand  of  the  petitioner  should  not 
be  allowed  and  ordered  to  be  paid  put  of  the  said  proceeds  so 
remaining  in  the  court  as  aforesaid;  and  that  this  honorable 
court  will  pronounce  for  the  petitioner's  demand,  and  direct 
the  same  to  be  paid,  with  costs,  and  for  such  other  and  further 
relief  as  in  right  and  justice  he  may  be  entitled  to  receive. 

X.  &  Y.,  A.  B. 

Proctors. 

R.  X,, 
Advocate. 

[Verification,] 


Ko.  1384. 

Petition  of  United  States  Marshal  for  Compensation  as  Care- 
taker. (1) 

[Caption.] 

Now  comes  V.  F.,  United  States  marshal   for  the  ■ 

district  of  ,  and  shows  to  this  honorable  court  that  on 

,  19 — ,  a  monition  was  duly  issued  from  the  district  court 

of  the  United  States  in  the  above  entitled  cause.     That  under 
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and  by  virtue  of  said  monition,  he  attached  the  said  British 

steamer  M.  (then  lying  about  miles  above  the  city  of 

,  in  this  district)  ;  that  he  has  retained  the  possession 

of  said  steamer  since  said  time  until  the  present  time;  that 
it  was  necessary  during  a  greater  part  of  said  time  to  have 
two  keepers  on  said  vessel ;  that  said  vessel  had  to  be  changed 
from  her  location,  as  she  drifted  with  the  wind,  and  was  in 
danger  of  being  on  the  mud;  that  so  great  was  the  danger 
thought  to  be  that  the  claimant  herein  served  a  personal 
notice  on  your  petitioner  as  United  States  marshal,  afore- 
said, having  charge  of  said  vessel,  citing  the  fact  that  the 
vessel  was  lying  in  a  dangerous  position,  and  he,  the  claimant,, 
would  hold  your  petitioner  personally  responsible  for  the 
safety  of  said  vessel. 

Wherefore,  your  petitioner  petitions  this  honorable  court 
that  he  be  allowed  a  reasonable  compensation  for  the  keep- 
ing of  said  personal  property  attached  and  held  by  him  as 

aforesaid  under  said  mesne  process  from  said ,  19 — ,  to 

and  including ,  19 — ,  a  period  of days.         V.  F, 

[  Verification.  ] 

(1)  For  order  on  petition  sec  No.  1456. 

In  many  districts  the  fees  of  marshal  or  keeper  are  fixed  by  standing 
rule  and  no  petition  is  required,  except  under  special  circumstances. 


No.  1385. 

Petition  of  Receiver  for  Order  Directing  Marshal  to  Return 

Steamboat. 

[Caption.] 

Now  comes  N.,  receiver  of  the  A,  B.  Company,  and  al- 
leges : 

That  on  or  about  the day  of ,  19 — ,  the  A.  B. 

Company,  a  corporation  organized  and  existing  under  and 

by  virtue  of  the  laws  of  the  state  of ,  made  and  executed 

to  the  C.  D.  Company,  a  corporation  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  state  of , 
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a  deed  of  trust  of  all  the  property  of  the  said  A.  B.  Com- 
pany, to  secure,  etc.  [allege  purpose  of  deed  of  trust  and 
proceedings  leading  to  the  appointment  of  N.,  as  receiver], 
of  the  A.  B.  Company  and  of  all  its  property;  that  said  N. 
duly  qualified  as  such,  and  entered  into  possession  of  the  prop- 
erty of  the  said  A.  B.  Company;  that  among  other  property 
owned  by  the  said  A.  B.  Company  at  the  time  of  the  execu- 
tion of  the  said  deed  of  trust,  and  thereby  conveyed,  was  the 
steamboat  M. ;  that  the  home  port  of  the  said  M.  was  the 

port  of ,  and  the  said  steamer  M.  at  the  time  of  making 

of   said   deed   of   trust,   was   enrolled   or   registered    at   the 

office  of  the  collector  of  customs  for  the  port  of ,  and 

that  the  said  deed  of  trust  so  made,  as  aforesaid,  to  the 
said  C.  D.  Company,  was  recorded  in  the  office  of  the  col- 
lector of  customs  at  the  port  of ;  that  some  time  prior 

hereto,  the  marshal  of  this  court  entered  upon  said  steamer 
M.  and  took  possession  of  the  same,  and  has  since  remained 
in  possession  of  said  steamer  and  has  excluded  your  peti- 
tioner therefrom ;  that  said  marshal  has  represented  that  the 
said  boat  was  so  taken  into  his  possession  as  a  result  of  proc- 
ess issuing  out  of  this  court  and  in  the  above  entitled  suit. 

Your  petitioner  further  represents  that  no  libel  against 
the  said  steamer  M.  has  been  filed  in  the  clerk's  office  of  this 
court  in  this  or  any  other  suit;  that  no  warrant  of  arrest 
of  the  said  steamer  M.  has  ever  been  issued  in  this  suit  call- 
ing upon  the  owners  or  persons  claiming  the  said  steamer 
M.  to  answer  any  libel  filed  in  this  or  in  any  other  suit. 

Wherefore,  your  petitioner  prays  that  the  said  marshal  be 
directed  to  return  the  said  steamer  M.  to  the  possession  of 
your  petitioner,  and  that  any  alleged  warrant  of  arrest 
undertaken  to  be  issued  against  the  said  steamer  M.,  may 
be,  by  the  order  of  this  court,  recalled,  set  aside,  and  held 
for  naught,  and  your  petitioner  will  ever  pray. 

N.,  Receiver. 

[Veri/icaHon.]  X.  &  X., 

Proctors  for  Petitioner. 
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No.  1386. 

Petition  for  Forfeiture  of  Vessel  for  False  Swearing  under 

R.  S.,  Sec.  4143.(1) 

[Caption,] 

The  United  Staties  of  America,  plaintiffs,  complain  of  C. 
D.,  defendant,  and  for  cause  of  action  against  the  said  C  D., 
alleges  as  follows,  to-vvit : 

That  heretofore  and  on,  to-wit,  the  day  of  ,  A. 

D.  ,  in  order  to  secure  the  registry,  under  the  laws  of 

the  United  States,  of  a  certain  vessel  known  as  the  Julia  E. 
Whalen,  the  said  C.   D.   did  take  an  oath,   at  the  port  of 

,  in  the district  of ,  before  one  R.  C,  special 

deputy  collector  of  customs  in  and  for  the  district  of 

,  the  said  R.  C.  being  then  and  there  an  officer  author- 

i::ed  to  make  such  registry. 

That  in  said  oath  so  taken  as  aforesaid,  the  said  C.  D., 
under  and  by  the  name  of  C.  D.,  did  swear,  according  to  the 
best  of  his  knowledge  and  belief,  amongst  other  things,  that 
he,  the  said  C.  D.,  was  a  citizen  of  the  United  States  of 
America,  and  that  he,  the  said  C.  D.,  was  at  the  time  of  the 
making  of  the  said  oath,  the  sole  owner  of  the  vessel  Julia 

E.  Whalen,  and  did  further  make  oath,  to  the  best  of  his 
knowledge  and  belief,  that  no  subject  or  citizen  of  any  for- 
eign power,  either  directly  or  indirectly,  by  way  of  trust  or 
confidence  or  otherwise,  was  interested  in  the  said  vessel,  or 
in  the  profits  or  issues  thereof. 

That  at  the  time  of  the  taking  of  the  oath  aforesaid,  the 
said  C.  D.,  in  truth  and  in  fact  was  not  a  citizen  of  the 
United  States  of  America,  but  was  a  subject  and  citizen  of  a 
foreign  power;  which  said  fact  was  within  the  knowledge  of 
the  said  C.  D. 
^  That  at  the  time  of  the  taking  of  the  oath  as  aforesaid,  a 

subject  and  citizen  of  a  foreign  power,  to-wit,  the  said  C.  D., 
was  interested  in  the  said  vessel  Julia  E.  Whalen,  and  was 
the  sole  owner  thereof;  and  in  truth  and  in  fact,  within  the 
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knowledge  of  the  said  C.  D.,  the  statement  made  by  the  said 
C  D.  hi  said  oath  so  taken  as  aforesaid,  that  no  subject  or 
citizen  of  said  foreign  power  was  interested  in  said  vessel, 
was  not  true. 

That  the  value  of  the  said  vessel  Julia  E.  Wlialen  is  the 
sum  of dollars. 

That  by  reason  of  the  facts  aforesaid,  and  by  force  of  the 
statutes  of  the  United  States  of  America,  to-wit,  Sections 
4142  and  4143  of  the  Revised  Statutes  of  the  United  States, 
the  said  defendant,  C  D.,  forfeited  and  became  liable  to  pay 
to  the  United  States  of  America  the  value  of  said  vessel, 

•to-wit,  the  sum  of  dollars,  and  an  action  has  accrued 

to  the  said  United  States  of  America  to  demand  and  have  of 
the  said  defendant  the  sum  of dollars.  Yet  the  said  de- 
fendant, though  requested,  has  not  paid  to  the  United  States 
of  America  the  said  sum  of  money,  or  any  part  thereof,  but 
refuses  so  to  do.  To  the  damage  of  the  said  United  States 
of  America  in  the  sum  of dollars. 

And  therefore  the  said  United  States  of  America  brings 
this  their  suit,  and  pray  judgment  against  the  said  defend- 
ant in  the  said  sum  of  dollars,  together  with  its  costs 

herein  expended. 

The  United  States  of  America, 

By  J.  H., 
United   States  Attorney  in  and  for  the 
District  of . 

The  United  States  of  America, 
District  of ,  ss. 

J.  H.,  being  first  duly  sworn  according  to  law,  deposes 
and  says  that  he  is  the  attorney  of  the  United  States  in  and 

for  the  district  of  ;  that  he  brings  this  suit  by 

direction  of  the  solicitors  of  the  treasury  of  the  United  States ; 
that  he  has  read  the  above  and  foregoing  petition  and  knows 
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the  contents  thereof,  and  the  facts  therein  stated  he  believes 
to  be  true.  J.  H., 

United  States  Attorney  in  and  for  the 
'-  District  of  . 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D.  .  W.  B., 

[Seal.]  Clerk  U.  S.  District  Court, 

District  of . 

(1)  This  form  of  petition  wais  sustained  on  demurrer  in  the  case  of  U. 
S.  V.  Walter  C.  Peacock  ip  the  District  Court  for  Hawaii,  November,  1902. 

The  forfeiture  is  effective  from  the  date  of  seizure  of  the  vessel.  The 
Fredericka  Schepp,  195  Fed.  623.  Failure  to  read  the  papers  sworn  to  and 
belief  that  the  proceedings  to  obtain  registry  were  merely  of  a  formal 
nature,  do  not  constitute  a  defense  in  a  suit  for  the  penalty  under  R.  S. 
U.  S.,  Sec.  41-43.    Peacock  v.  U.  S.,  125  Fed.  583,  60  C  C  A.  389. 
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PLEADINGS  BY  RESPONDENTS  AND  CLAIMANTS. 

Ho.  1387. 

Exceptions  to  a  Libel.(l) 

The  District  Court  of  the  United  States 
for  the District  of . 

A.  B.  \ 

V.  V  In  Admiralty. 

The  Ship .   ) 

To  the  Honorable  G.  W.,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the District  of . 

L.  M.,  respondent  [or,  claimant,  or  as  may  be],  excepts  to 
the  libel  of  A.  B. 

First.  Because  the  allegations  thereof  do  not  disclose  any 
damages  to  said  libelant. 

Second.  Because  the  allegations  thereof  do  not  disclose 
any  admiralty  and  maritime  claim  or  lien  upon  the  said  ves- 
sel whereupon  the  judgment  should  be  founded. 

Third.  [Set  forth  other  exceptions  in  like  manner,  and 
conclude  as  follows:] 

In  all  which  particulars  the  said  libel  is  imperfect  and  in- 
sufficient, and  therefore  the  said  respondent  is  not  bound  to 
answer  the  same,  and  he  prays  that  the  said  libel  may  be 
dismissed  with  costs.  R.  X., 

Proctor  for  Respondent. 

Dated  at . 

(1)  Admiralty  Rule  36;  Foster's  Fed.  Prac.  (Sth  cd.),  Sec.  578;  Eric 
and  Western  Transportation  Co.  v.  Great  Lakes  Towing  Co.,  184  Fed. 
349. 


No.  1388. 

Peremptory  Exception  to  a  Libel.  (1) 

[Caption.] 

L.  M.,  respondent,  excepts  to  the  libel  of  A.  B.,  filed  against 
him  in  this  court,  and  alleges  that  on  the day  of , 
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1894,  said  libelant,  in  consideration  of  dollars  to  him 

paid,  released  the  said  defendant  from  the  cause  of  action 
set  forth  in  the  cause  of  libel,  and  therefore  he  is  not  bound 
to  answer  the  same. 

Wherefore,  he  prays  that  this  libel  may  be  dismissed  with 
costs.  L.  M. 

R.  X., 
Proctor. 

Subscribed  and  sworn  to  before  me  this day  of . 

[Seal.]  J.  N. 

[Official  character.] 
(1)  Foster's  Fed.  Prac.  (Sth  ed.).  Sec,  578. 


No.  1389. 

Claim  by  President  of  Owner  Company. 

[Caption.] 

To  the  Honorable  H.  S.,  Judge  of  the  District  Court  of  the 
United  States  for  said  District: 

Now  comes  H.  B.  and  respectfully  states  and  represents 
that  he  is  the  president  of  the  S.  R.  Transportation  Company, 
a  corporation  duly  created  and  existing  under  and  by  virtue 

of  the  laws  of  the  state  of ;  that  said  corporation  is  the 

sole  owner  of  the  propeller  \V.  R.,  her  engines,  boilers,  ma- 
chinery, sails,  boats,  tackle,  apparel  and  furniture,  and  that 
no  other  corporation  or  person  has  any  interest  therein  as 
owner.  And  the  said  H.  B.,  as  such  president,  claims  the  said 
propeller  and  property  in  behalf  of  the  said  corporation,  and 
prays  that  the  same  may  be  delivered  to  him  for  said  owner. 

rl.  B., 
For  the  S.  R.  Transportation  Co. 

District  of , 

State  of ,  County  of ,  ss. 

H.  B.,  being  duly  sworn  on  his  oath,  says  that  the  facts 
st?iited  in  the  foregoing  claim  subscribed  by  him  are  true. 

H.  B. 
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Subscribed  in  my  presence  and  sworn  to  before  me  by  the 

said  H.  B.,  this day  of ,  A.  D.  — - — 

J.  N., 
Notary  Pttblic^ 


Ha.  1390 


Claim  of  Owner  by  Master  (x). 


ICaption.'] 
District  of 


Division,  ss. 


To  the  Honorable,  etc. : 

C.  G.,  master  of  the  steamboat  R.,  now  within  the 

district  of ,  for  and  on  behalf  of  the  A.  B.  Company 

of ,  owner  of  the  vessel,  called  R.,  her  tackle,  apparel, 

and  furniture,  intervening-  for  interest  in  said  vessel,  her 
tackle,  apparel,  and  furniture,  appears  before  this  honorable 
court  and  claims  said  vessel,  her  tackle,  apparel,  and  furniture 

and  states  that  A.  B.  Company,  of  ,  is  the  true  and 

bona  Ade  owner  thereof.  And  thereupon  the  said  claimant 
prays  that  this  honorable  court  will  be  pleased  to  decree  a 
restitution  of  the  same  to  it  and  otherwise  right  and  jus- 
tice to  administer  in  the  premises.  C.  G. 

The  said  C.  G.,  being-  duly  sworn,  deposes  and  says  that 

no  other  person  except  the  said Company,  of ,  is 

owner  of  the  said  vessel,  her  tackle,  apparel,  and  furniture, 
or  any  part  thereof,  and  that  this  affiant  is  master  of  said 
vessel,  and  the  lawful  bailee  thereof  on  behalf  of  said  owner.  | 

C  G. 

i 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D. .  J.  N., 

Notary  Public  in  and  for County •  \ 


(i)  Adm.  Rule  26. 
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No.  1391. 

Claim  of  Owner  by  Agent. 

[Caption.'] 

To  the  Honorable,  etc. : 

N.  P. ,  of  the  city  of ,  in  the  district  of ,  for 

and  on  behalf  of  the  A.  B.  Company,  and  S.  T.,  receiver 
thereof,  the  owner  of  the  vessel  called  the  R.,  her  tackle,  ap- 
parel, and  furniture,  intervening  for  interest  in  said  vessel, 
her  tackle,  apparel,  and  furniture,  appears  before  this  hon- 
orable court,  and  claims  said  vessel,  her  tackle,  apparel,  and 
furniture,  and  states  that  the  A.  B.  Company,  is  the  true  and 
bona  Ade  owner  thereof ;  that  S.  T.  is  the  duly  appointed  and 
acting  receiver  of  said  A.  B.  Company,  appointed  by  order 
of  this  court,  and  as  such  receiver  has  now  the  custody  of 
said  vessel,  and  that  affiant  is  assistant  to  said  receiver,  who 

is  at  this  time  without  the district  of .    And  the 

said  N.  P.,  as  assistant  receiver  to  the  said  S.  T.,  receiver  of 
the  A.  B.  Company,  and  on  behalf  and  in  the  name  of  said 
receiver,  prays  that  this  honorable  court  will  be  pleased  to 
decree  a  restitution  of  the  same  to  them  and  otherwise  right 
and  justice  to  administer  in  the  premises. 

N.  P. 

The  said  N.  P.,  being  first  duly  sworn,  deposes  and  says 

that  no  other  person  except  the  said  Company  are 

owners  of  said  vessel  above  named,  her  tackle,  apparel,  and 
furniture,  or  any  part  thereof,  and  that  no  other  person  ex- 
cept said Company  and  the  said  S.  T.  as  receiver  there- 
of, has  any  right  or  control  over  said  vessel,  and  he  further 
says  that  he  is  duly  authorized  by  the  said  owners  to  put  in 
the  above  claim.  N.  P. 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D.  .  J.  N., 

Notary  Public  in  and  for County . 
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No.  1392. 

Claim  of  Owners  of  Part  of  Cargo  Attached. 

[Caption.'\ 

And  now  L.  S.,  intervening  for  the  interest  of  himself 

and  M.,  copartners  trading  as  L.  &  M.,  of ,  merchants, 

etc.,  appears  before  the  court  and  makes  claim  to  \_describe 
the  cargo  claimed'] ,  part  of  the  cargo  laden  on  board  the  ship 
R.,  as  the  same  is  attached  by  the  marshal  under .  process  of 
this  court  at  the  instance  of  A.,  and  the  said  L.  avers  that 
the  persons  above  named  are  the  true  and  bona  fide  owners 
of  the  said  R.,  and  that  no  other  person  is  the  owner  thereof. 

Wherefore  he  prays  that  this  honorable  court  will  be 
pleased  to  decree  a  restitution  of  the  same  and  otherwise 
right  and  justice  to  administer  in  the  premises. 

[Verification.']  L.  S. 


Ho.  1393 

Claim  to  Cargo. 

[Caption.] 
To  the  Honorable,  etc.: 

The  claim  of  S.  &  Co.,  a  partnership  doing  business  at 
,  in  said  district,  to  the  cargo  of ,  of  the  British  ves- 
sel called  R.,  now  in  the  custody  of  the  marshal  of  the  United 

States  for  the  said  district  of ,  at  the  suit  of  A. 

B.,  alleges: 

That  they  are  the  true  and  bona  fide  owners  of  the  said 
cargo  of  said  vessel  and  that  no  other  person  is  the  owner 
thereof. 

Wherefore,  these  claimants  pray  that  this  honorable  court 
will  be  pleased  to  decree  a  restitution  of  the  same  to  them 
and  otherwise  right  and  justice  to  administer  in  the  premises. 

[Verification.]  A.  &  R, 

Proctors  for  Qaimants  of  Cargo. 
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No.  1394. 

Claim  to  Vessel  and  Cargo. 

[Caption.} 
To  the  Honorable,  etc. : 

The  claim  of  L.  M.  to  the  British  steamship  R.,  her  en* 
gines,  boilers,  tackle,  apparel,  and  furniture  and  cargo,  now 
in  the  custody  of  the  marshal  of  the  United  States  for  the 
district  of ,  at  the  suit  of  A.  B.  against  G.  D.,  al- 
leges : 

That  he  is  the  true  and  bona  fide  owner  of  the  said  steam- 
ship, her  engines,  boilers,  tackle,  apparel,  and  furniture,  and 
cargo,  and  that  no  other  person  is  owner  thereof. 

Wherefore  this  claimant  prays  that  this  honorable  court 
will  be  pleased  to  decree  a  restitution  of  the  same  to  him  and 
otherwise  right  and  justice  to  administer  in  the  premises. 

[Verification'^ 


No.  1395 

Claim  of  Owner. 

[Title  and  address.'] 

L.  M.,  owner  of  the  said  vessel,  her  boats,  tackle,  apparel, 
and  furniture,  intervening  for  his  interest  in  the  said  prop- 
erty, appears  before  this  honorable  court  and  claims  the  said 
property  and  states  that  the  said  L.  M.  is  the  true  and  bona 
fide  owner  (i)  thereof,  and  that  no  other  person  or  persons 
are  the  owners  thereof. 

And,  thereupon,  the  said  claimant  pray*  that  this  honorable 
court  will  be  pleased  to  decree  a  restitution  of  the  aforesaid 
property  to  him,  and  otherwise  right  and  justice  to  administer 
in  the  premises.  L.  M. 

Sworn  to  and  subscribed  before  me  this day  of , 

1894.  J.  N., 

[  Seal.  ]  Notary  Public. 

(i)  See  26th,  27th,  and  48th  Rules  in  Admiralty. 
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Ho.  1396. 

•  - 

Claim  by  the  United  States  Attorney  on  behalf  of  the 
United  States  for  Forfeiture  and  for  Duties  in  a  case 
of  Salvage  of  a  Foreign  Ship  and  Cargo. 

^Caption,] 
To  the  Honorable  G.  W.,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of : 

The  claim  of  J.  H.,  district  attorney  of  the  United  States 

of  America  for  the district  of ,  intervening  for  the 

interest  of  the  said  United  States  in  the  said  ship  called 
— . — ,  and  her  cargo,  and  the  answer  of  the  said  attorney  on 
behalf  of  the  said  United  States  to  the  libel  of  the  said  A.  B. 
and'S.  B.,  alleges  as  follows: 

Firs/.     That  the  said  J.  H.,  district  attorney  of  the  United 

States  of  America  for  the district  of ,  claims  the 

said  ship ,  together  with  the  cargo  of  said  ship  laden  on 

board  of  her,  as  stated  and  set  forth  in  the  said  libel,  as  for- 
feited to  the  use  of  the  United  States,  for  the  cause  follow^- 

ing,  to  wit,  that  the  said  ship is  a  ship  or  vessel  owned 

wholly  or  in  part  by  a  subject  or  subjects  of  her  Britannic 

Majesty,  and  said  ship  or  vessel,  after  the day  of , 

one  thousand  eight  hundred  and  ninety-four,  did  come  and 
arrive  from  a  port  or  place  in  a  colony  or  territory  of  Her 

Britannic  Majesty,  to  wit,  from  the  port  of ,  in  the  island 

of ,  in  the ,  whic^  said  port  is,  and  was  at  the  time 

the  said  ship  sailed  from  thence,  by  the  ordinary  laws  of 
navigation  and  trade,  closed  against  vessels  owned  by  citi- 
zens of  the  United  States,  and  that  the  ports  of  the  United 
States  were  closed  against  the  said  ship  or  vessel  called  the 

,  which  said  ship  or  vessel,  being  so  excluded  from  the 

ports  of  the  United  States,  did  enter  the  same,  to  wit,  the 
port  of ,  in  the district  of r,  aforesaid,  in  viola- 
tion of  the  acts  of  cong^ress  of  the  United  States  in  such 
case  made  and  provided.  B,y  force  and  virtue  of  the  acts  in. 
such  case  made  and  provided,  the  said  ship  or  vessel,  her 
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tackle,  apparel,  and  furniture,  together  with  the  cargo  on 
board  of  the  said  ship  or  vessel,  became  and  are  forfeited  to 
the  use  of  the  United  States. 

Second.  That  if  this  honorable  court  shall  adjudge  and 
decree  that  the  said  ship  or  vessel,  with  her  cargo  or  either, 
is  not  forfeited  to  the  use  of  the  United  States,  for  the  cause 
aforesaid,  the  said  ship  or  vessel,  together  with  the  cargo  on 
board  of  her,  is  liable  to  the  payment  of  the  duties  imposed 
by  the  laws  of  the  United  States,  and  on  the  importation  of 
the  cargo  of  merchandise  on  board  of  her,  to  wit,  rum  and 
sugar  of  the  growth,  produce,  and  manufacture  of  some  for- 
eign country,  and  which  are  subject  to  the  payment  of  duties 
to  the  United  States  on  being  brought  or  imported  into  the 
United  States ;  wherefore  the  said  attorney,  on  behalf  of  the 
said  United  States,  prays  this  honorable  court  to  decree  the 
payment  of  the  said  duties  to  the  United  States  according  to 
law,  if  the  said  ship  and  the  cargo  on  board  of  her,  as  afore- 
said, shall  be  adjudged  not  to  be  forfeited  to  the  use  of  the 
United  States  for  the  cause  aforesaid,  and  that  he  may  have 
his  costs,  etc.  And  the  said  attorney  further  insists  upon 
and  submits  to  this  honorable  court  the  rights  and  interest 
of  the  said  United  States  of  America  in  the  premises,  what- 
ever they  may  be,  to  be  decreed  to  them.  J.  H., 

United  States  Attorney. 


No.  1397 

Cross  Libd  in  Collision  Case  (i). 

In  the  District  Court  of  the  United  States,  for  the Dis- 
trict of .    In  Admiralty. 

To  the  Honorable  G.  R.,  Judge  of  the  District  Court  of  the 
United  States,  for  said  District. 

The  cross  libel  of  J.  D.,  of ,  sole  owner  of  the  schoon- 
er A.,  her  boats,  tackle,  apparel  and  furniture,  against  the 
whaleback  tow  barge  No.  131,  her  boats,  tackle,  apparel  and 
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furniture,  and  against  all  persons  lawfully  iiitervening  for 
their  interest  therein,  in  a  cause  of  collision,  civil  and  mari- 
time, alleges  and  articulately  propounds  as  follows : 

First.  That  your  cross-libelant  is  and  at  all  times  in  this 
cross  libel  mentioned  was  the  sole  owner  of  the  schooner  "A," 
her  boats,  tackle,  apparel  and  furniture,  and  that  no  other  per- 
son or  persons  had  or  now  has  any  interest  therein  whatever ; 
that  said  schooner  "  A.,"  and  said  whaleback  tow  barge  No. 
131  are  both  maritime  vessels  of  the  United  States  engaged 
in  the  business  of  commerce  and  navigation  upon  the  public 
waters  of  the  United  States,  to  wit.  Great  Lakes  and  their 
connecting  tributary  waters. 

Second.  That  on  the  morning  of  the  2d  day  of  July, , 

the  schooner  A,,  together  with  the  schooner  "  M.,"  both  in 
tow  of  the  steamer  R.,  down  bound,  came  through  the  Amer- 
ican lock  at  the  Sault  about  2.30  a,  m.  and  proceeded  very 
slow,  the  A.  being  last  in  the  tow  on  a  line  about  300  feet 
in  length.  The  course  of  the  tow  was  toward  the  government 
pier.  The  morning  was  bright  and  clear.  The  R.  and  her 
tow,  including  the  A.,  were  proceeding  slowly  with  the 
current,  having  just  headway  sufficient  to  keep  them  in  po- 
sition. As  the  R.  was  making  into  the  government  pier  be- 
low the  locks,  she  exchanged  one  blast  passing  signal  with 
an  upbound  steamer,  which  proved  to  be  the  B.,  with  barges 
No.  133  and  131  in  tow  in  order  named.  As  she  came  up  to 
the  R.,  the  B.  was  proceeding  at  a  high  and  for  that  place 
and  the  circumstances  herein  set  forth,  a  negligent  rate  of 
speed,  and  so  proceeding  passed  the  R.  and  M.  close  aboard, 
and  her  first  barge  in  tow,  the  133,  passed  about  the  same 
distance,  but  as  she  came  up  to  and  passed  the  A.,  the  B. 
held  in  toward  the  government  pier  bring  her  barges,  the 
133  and  131  nearer  the  M.  than  the  B.  herself  had  passed 
that  vessel,  and  so  near  that  the  captain  of  the  M.  hailed  the 
131  to  port  her  helm  and  kept  clear.  The  A.  had  duly  ported 
after  and  in  accordance  with  the  passing  signals  and  was  fol- 
lowing directly  astern  of  the  R.  and  the  M.,  her  headway 
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only  being  sufficient  for  her  to  swing  very  slowly,  and  she 
was  in  a  proper  position  relative  to  her  steamer  and  the  barge 
M.  ahead  or  her;  that  as  the  131  headed  in  closer  than  had 
either  the  B.  or  the  133,  the  A.  blew  to  the  131  with 
the  whistle  attached  to  her  pony  boiler,  a  danger  sig^l,  but 
the  131  came  on  and  ran  into  the  A.,  striking  a  glancing  blow 
on  the  port  side  forward,  breaking  the  A.  hawse  pipe,  and 
swinging  the  bow  of  the  131  sharp  to  starboard,  so  that  her 
stern  swung  around  toward  and  ahead  of  the  A.  in  such 
manner  that  the  A.  struck  the  131  somewheres  about  amid- 
ships, the  A«'s  anchor  striking  and  doing  some  damage  to  the 
hull  of  the .13 1,  the  A/s  anchor  stock  being  broken  by  the  con- 
tact. 

Third.  On  information  and  belief  your  cross  libelant  says 
that  the  said  collision  and  resultant  damage  were  in  no  wise 
due  to  any  fault  or  neglect  on  the  part  of  those  in  charge 
of  the  A-,  of  the  M.,  or  the  R.,  or  either  of  them,  and  was 
due  solely  and  entirely  to  the  negligence  and  want  of  due 
care  under  the  circumstances  of  those  in  charge  of  said 
steamer  B.,  and  the  said  tow  barge  131,  and  saving  the  right 
to  insist  upon  any  fault  which  may  develop  on  the  hearing, 
your  cross  libelant  says  that  the  steamer  B.  was  in  fault  in 
the  following  particulars : 

1.  In  that  her  officers  were  inattentive  to  their  duties  and 
n^ligent. 

2.  For  excessive  speed. 

3.  In  that  she  towed  her  barge  131  unnecessarily  close  to 
the  down-going  tow,  and  that  said  barge  131  was  in  fault: 

1.  In  that  she  had  no  proper  lookout. 

2.  That  she  had  no  competent,  proper  and  attentive  helms- 
man. 

3.  That  she  negligently  failed  to  keep  clear  of  the  A. 

4.  In  not  heeding  the  warning  given  to  her  by  the  captain 
of  the  M. 

5.  In  not  heeding  the  danger  signal  blown  to  her  with  tJie 
pony  engine  whistle  of  the  A. 
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6.  In  that  her  officers  and  crew  were  inattentive  to  their 
duties  or  incompetent  or  both. 

Fourth.  Your  cross  libelant  says  that  in  and  about  the  res- 
toration of  the  damage  to  the  hawse  pipe  and  anchor  stock 
of  the  A.  he  has  been  obliged  to  expend  the  sum  of  $400.00, 
which  was  the  reasonable  and  necessary  cost  of  restoring 
said  damage. 

Fifth.  That  all  and  singular  the  premises  are  true. 

Sixth.  That  for  the  damage  done  to  the  said  131  as  here- 
inbefore stated,  an  action  is  now  pending  in  this  court  against 
your  cross  libelant's  schooner  A. 

Wherefore  your  cross  libelant  prays  that  the  customary 
order  will  be  issued  according  to  the  course  and  practice  of 
this  honorable  court  in  collision  cases  of  admiralty  and  mari- 
time jurisdiction,  directing  that  the  libelant  herein,  the  owner 
.of  said  barge  131,  be  required  to  give  security  to  answer  the 
damage  claimed  in  this  cross  libel  and  that  all  proceedings 
under  the  original  libel  herein  be  stayed  until  such  security  is 
given,  and  that  on  final  hearing  this  honorable  court  will  be 
pleased  to  pronounce  in  favor  of  cross  libelant  and  his  said 
damage,  and  decree  the  pa3mient  thereof  with  interest,  and 
for  such  other  relief  as  cross  libelant  may  be  entitled  to  re- 
ceive. J.  D. 

R.  Y.,  Proctor. 

District  of  , 

County  of ,  ss. 

J.  D.  being  duly  sworn  on  his  oath  says  that  he  is  cross  li- 
belant herein,  and  that  he  has  heard  read  the  foregoing  and 
the  facts  therein  are  true  as  he  verily  believes  except  such 
matters  and  things  as  are  alleged  on  information  and  belief 
and  as  to  such  believes  it  to  be  true.  J.  D. 

Subscribed  in  my  presence  and  sworn  to  before  me  this 

—  day  of ,  A.  D. $•  M., 

[Sea/.]  Notary  Public. 

(i)  A  defendant  cannot  have  affinnative  relief  without  filing  a  cross  VhA 
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« 

The  Reuben  Doud,  3  Fed.  520;  The  Dove.  91  U.  S.  381-384;  The  Ethel. 
66  Fed.  340;  Kennedy  v.  Dodge,  1  Ben.  311,  F.  C.  7701. 

''In  a  libel  for  collision  the  respondent  can  not  obtain  a  decree  for  dam- 
ages in  excess  of  those  sustained  by  the  libelant,  unless  he  has  filed  a 
•cross-libel/'*  Ebert  v.  The  Reuben  Doud,  3  Fed.  520;  Gillingham  v. 
Giarleston  Towboat  Co.,  40  Fed.  649-651 ;  The  Ciampa  Emilia,  39  Fed.  126. 

It  has  been  held  that  "reconvention"  may  not  be  had  without  proper 
proceedings  on  cross-libel,  even  though  claimed  in  the  answer.  The  Padia, 
18  Fed  729.    But  see  The  North  Star,  106  U.  S.  27. 

A  cross-libel  and  answer  should  be  separate  papers.  Ward  v.  Giam- 
berlam,  21  Ilow.  572.  The  practice  is  not  so  confined,  however,  and  it  is 
not  unusual  to  make  an  answer  and  cross-libel  in  one.  See  the  record  in 
The  Kennebec,  231  Fed.  423,  145  C  C.  A.  417. 

Security  for  costs  must  be  given  by  the  respondent  whenever  a  cross- 
libel  is  filed.  Admiralty  Rule  53;  Genther  v.  Wiley,  85  Fed.  797;  Old 
Dominion  S.  S.  Co.  v.  Kufhal,  100  Fed.  331. 

As  to  when  a  cross-libel  will  lie.  See  Crowell  v.  the  Schooner  Wolf,  4 
Fed.  152;  Vianello  v.  Credit  Lyonaise,  15  Fed.  637;  Genthner  v.  Wiley. 
85  Fed.  797. 

Only  original  parties  should  be  joined  in  a  cross-libel.  The  Ping-On  v. 
Blenthen,  11  Fed.  607. 

As  to  staying  proceedings  on  the  original  libel  pending  security  for  cross- 
libelants.  See  Franklin  Sug.  Ref.  Co.  v.  Punch,  73  Fed.  844;  Compagnie 
Universelle,  etc.  v.  Belloni,  45  Fed.  587;  Lochmore  S.  S.  Co.  v.  Hagar, 
78  Fed.  642. 

An  appeal  from  an  order  refusing  an  application  for  security  on  a  cross- 
libel  does  not  suspend  the  proceedings  in  the  original  suit  Franklin  Sug. 
Ref.  Co.  V.  Punch,  73  Fed.  844. 

Cross-libel  will  not  be  entertained  in  suit  by  the  United  States.  Bowker 
V.  U.  S.,  105  Fed.  398. 

A  cross-bill  must  be  confined  to  matters  arising  out  of  the  same  mari- 
time transaction  set  out  in  the  libel.  George  D.  Emery  Co.  v.  Tweedie 
Trading  Co.,  143  Fed.  144;  United  Transportation,  Etc,  Co.  v.  New  York, 
Etc,  Line.  180  Fed.  902,  185  Fed.  386  (C.  C  A.) ;  Foster's  Fed.  Prac  (5th 
ed).  Sec.  580. 
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No.  1398. 

Original  Answer  and  Cross-Libel  in  Salvage  Case.  ( 1 ) 

[Caption  and  Address,] 

Now  comes  the  Seaboard  and  Gulf  Steamship  Company, 
a  corporation,  claimant  of  the  steamship  Kennebec,  her  cargo, 
etc.,  hereinafter  called  respondent,  and  answers  the  libel 
herein  filed  of  The  Steele  Towing  and  Wrecking  Company, 
a  corporation,  to  serve  also  by  way  of  cross-libel  in  personam 
at  the  suit  of  this  respondent  against  the  said  The  Steele 
Towing  and  Wrecking  Company,  and  respectfully  shows  to 
the  court  as  follows: 

First.  On  or  about  the  1st  day  of  May,  1915,  the  Ken- 
nebec went  aground  near  the  mouth  of  the  Brazos  river  and 
in  a  direction  a  little  west  of  south  from  the  end  of  the 
southwest  jetty  at  the  mouth  of  said  river,  being  stranded 
on  a  lump  at  said  point ;  neither  the  Kennebec  nor  her  cargo 
in  their  stranded  position  was  in  any  continuous  or  immi- 
dent  danger  or  peril  and  in  no  imminent  danger  of  serious 
or  total  destruction  or  loss.  Respondent,  acting  through  its 
agent,  entered  into  a  valid  and  binding  contract  and  agree- 
ment with  The  Steele  Towing  &  Wrecking  Company,  libelant 
herein,  for  the  use  of  the  steam  tug  Senator  Bailey,  belonging 
to  libelant  in  rendering  assistance  to  the  Kennebec,  and  it 
was  agreed  between  respondent  and  libelant  that  respondent 
should  have  the  use  of  the  Senator  Bailey  for  such  services 
as  respondent  might  wish  the  Senator  Bailey  to  perform  in 
connection  with  the  Kennebec  and  otherwise  at  the  agreed 
price  and  compensation  to  be  paid  by  respondent  to  libelant 
of  two  hundred  and  fifty  dollars  ($250)  per  day  of  twenty- 
four  (24)  hours  for  such  length  of  time  as  respondent  might 
desire  the  services  of  the  Senator  Bailey.  Libelant  impliedly 
warranted  and  agreed  that  the  Senator  Bailey,  her  master  and 
crew  were  competent  to  perform  the  services  which  might  be 
required  of  her  by  respondent.  The  Senator  Bailey,  in  pro- 
ceeding from  Galveston  to  the  stranded  Kennebec  as  alleged 
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in  the  first  article  of  the  libel,  did  so  under  the  contract  and 
agreement  above  alleged.  Upon  reaching  the  Kennebec^  the 
Senator  Bailey  attached  her  towing  line  to  the  latter  and  the 
Senator  Bailey  and  her  master  were  in  full  charge,  control 
and  direction  of  the  work  of  relieving  the  Kennebec  from  the 
strand.  After  so  attaching  her  line  to  the  Kennebec,  the 
master  of  the  Senator  Bailey  saw  that  the  force  of  the  current 
which  was  coming  down  through  the  jetty  from  the  Brazos 
river  was  such  that  in  the  position  the  Senator  Bailey  then 
was  if  the  Kennebec  was  relieved  from  the  strand  it  would  be 
forced  and  swept  against  another  portion  of  the  submerged 
bank  upon  which  it  had  first  stranded,  and  the  master  of  the 
Senator  Bailey  then  moved  her  to  a  position  further  to  the 
north  and  started  to  pull  the  Kennebec  off  the  strand.  Pull- 
ing upon  the  Kennebec  from  the  second  position^  assumed  by 
the  Senator  Bailey,  the  latter  had  her  anchors  out  ahead  of 
her  and  was  pulling  the  Kennebec  and  herself  up  to  the 
anchors.  In  the  position  so  assumed  by  the  Senator  Bailey 
the  master  of  the  Senator  Bailey  was  guilty  of  negligence  in 
that  he  took  a  position  too  far  to  the  south  and  knew,  or 
should  have  known,  that  when  the  Kennebec  was  relieved 
from  the  strand  by  the  pulling  of  the  Senator  Bailey  on  her, 
when  the  Senator  Bailey  was  in  the  position  she  then  was, 
the  force  of  the  current  would  drive  the  Kennebec  to  the 
south  or  southwest  against  another  portion  of  the  submerged 
land  upon  which  she  was  then  grounded,  and  knew,  or  should 
have  known,  that  the  Kennebec  in  being  so  driven  aground 
the  second  time  would  be  liable  to  damage  or  injury  from 
stranding  tlie  second  time  or  from  striking  any  such  sub- 
merged land  or  obstructions,  and  the  master  of  the  Senator 
Bailey,  or  the  other  person  or  persons  in  the  employ  of  libel- 
ant who  had  charge  and  direction  of  the  work  of  relieving 
the  Kennebec  from  the  strand,  knew,  or  should  have  known, 
in  the  exercise  of  reasonable  care,  that  if  the  Senator  Bailey 
should  assume  a  position  further  to  the  north  or  northwest 
of  the  second  position  so  assumed  by  her  she  would,  when  the 
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Kennebec  was  relieved  from  the  strand,  be  able  to  counter- 
act the  force  and  effect  of  the  current  upon  the  Kennebec  and 
tow  her  to  safety  and  so  relieve  her  frorfi  the  danger  of  ag^in 
stranding  and  of  any  consequent  injury  thereby  caused.  Pull- 
ing upon  the  Kennebec  in  the  second  position  assumed  by 
the  Senator  Bailey,  the  former  was  relieved  from  the  strand 
by  the  pulling  of  the  Senator  Bailey  and  by  the  use  of  the 
Kennebec's  own  engines  which  were  being  moved  in  accord- 
ance with  directions  from  the  master  of  the  Senator  Bailey. 
When  so  relieved  from  the  strand  and  at  all  times  prior 
thereto,  the  Kennebec  was  and  had  been  in  first-class  condi- 
tion, with  no  injury  or  damage  of  any  kind  to  her,  but 
immediately  after  being  so  relieved  from  the  strand,  due  to 
the  negligence  of  the  Senator  Bailey  and  those  operating  her, 
in  assuming  the  position  above  alleged,  the  force  of  the  cur- 
rent coming  down  through  the  Brazos  jetties  and  sweeping 
thence  in  a  southwesterly  direction  caused  the  Kennebec  to 
be  immediately  forced  upon  another  portion  of  the  submerged 
land  and  caused  her  rudder  to  strike  against  a  portion  thereof 
and  caused  her  rudder  to  be  injured  and  damaged  as  herein- 
after alleged,  and  the  Kennebec  to  again  go  upon  the  strand. 
After  the  Kennebec  grounded  the  second  time  as  just  alleged, 
and  after  her  rudder  was  damaged,  the  Senator  Bailey  again 
pulled  upon  her  and  the  Kennebec  worked  her  engines  and 
she  was  again  relieved  from  the  strand,  and  was  towed  by 
the  Senator  Bailey  into  deep  water  to  a  position  approxi- 
mately a  mile  from  the  place  she  had  stranded  and  was 
anchored,  the  Senator  Bailey  casting  loose  from  her.  The 
Senator  Bailey  originally  arrived  alongside  of  the  Kennebec 
in  the  latter's  stranded  position  about  5 :  45  a.  m.,  May  2, 
1915,  and  started  to  pull  on  the  Kennebec  to  relieve  her  from 
the  strand  at  about  8 :  43  a.  m.  on  said  date.  The  Kennebec 
floated  the  first  time  at  9:45  a.  m.,  but  immediately  grounded 
as  already  alleged,  but  was  floated  by  the  Senator  Bailey  and 
her  own  engines  at  about  11:22  a,  m.  on  said  date  and 
anchored  in  deep  water  at  1 1 :  45  a.  m.     The  entire  direction 
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of  the  release  of  the  Kennebec  from  the  strand  in  both  in- 
stances was  under  the  control  of  the  Senator  Bailey  and  her 
master,  who  gave  directions  to  the  Kennebec  in  connection 
therewith,  and  all  such  services  so  performed  by  the  Senator 
Bailey  were  perfonned  under  the  contract  and  agreement 
which  had  been  entered  into  between  libelant  and  respondent, 
and  in  so  performing  said  services  the  Senator  Bailey  was  in 
no  danger  whatsoever,  the  wind  and  the  sea  being  moderate. 
The  master  and  crew  of  tlie  Senator  Bailey  were  employes 
and  under  the  direction  and  control  of  libelant,  and  libelant 
was  and  is  responsible  for  their  acts. 

Second.  After  the  Kennebec  was  anchored  in  deep  water 
at  about  11 :45  a.  m.,  on  the  2nd  of  May,  1915,  as  already 
alleged,  the  Senator  Bailey  left  her  and  proceeded  to  Brazos 
port  and  from  then  until  about  5 :  30  p.  m.  of  that  day  was 
engaged  in  performing  other  services  for  respondent  under 
the  agreement  made  between  libelant  and  respondent  for  the 
use  of  the  services  of  the  Senator  Bailey  and  her  crew,  as 
already  alleged.  At  about  5 :  30  p.  m.  the  Senator  Bailey 
returned  to  the  Kennebec  and  under  directions  of  respondent 
the  Senator  Bailey's  hawser  was  shackled  onto  the  Kennebec 
and  the  Kennebec  was  towed  by  the  Senator  Bailey  from  her 
then  position  to  Galveston,  such  towing  beginning  at  about 
6:45  P.M.  on  May  2nd  and  ending  on  the  arrival  of  the 
vessels  at  the  dock  in  Galveston  at  about  9  a.  m.  on  May  3rd. 
Between  the  time  when  the  Senator  Bailey  left  the  Kennebec 
at  11:45  a.m.  on  May  2nd  and  the  time  of  her  return  at 
5 :  30  p.  M.  on  the  same  day,  the  crew  of  the  Kennebec  had 
been  engaged  in  making  repairs  to  her  damaged  rudder  and 
had  succeeded  in  repairing  the  same  to  such  an  extent  as  to 
permit  of  its  use  in  steering  the  vessel,  and  after  such  re- 
pairs were  completed  prior  to  the  return  of  the  Senator 
Bailey  there  was  no  reason  whatever  why  the  Kennebec  could 
not  have  been  steered  by  the  use  of  her  rudder  in  its  then 
temporarily  repaired  condition,  or  by  the  use  of  spars  and 


PLEAPINGS    BY    RESPONDENTS    AND    CLAIMANTS.        2199 

Other  temporary  ai>plianccs  which  could  have  been  placed 
over  the  sides  of  the  Kennebec  and  the  vessel  thereby  steered 
in  the  manner  well  known  to  seamen.  The  Kennebec  was 
not  then,  nor  was  she  at  any  time  prior  to  her  arrival  at  the 
Galveston  dock  in  a  helpless  or  disabled  condition,  and  by 
the  means  above  mentioned,  proceeding  at  a  slow  rate  of 
speed,  could  have  been  properly  and  safely  steered  into  the 
port  of  Galveston  without  being  towed,  by  the  use  of  her  own 
power  and  steering  apparatus.  The  Senator  Bailey  was  used 
by  respondent  to  tow  the  Kennebec  into  Galveston  because 
of  its  rights  to  lier  use  under  the  contract  and  agreement 
made  between  respondent  and  libelant  above  alleged  and  in 
order  to  expedite  the  arrival  of  the  Kennel^ec  at  Galveston, 
During  all  of  the  period  in  which  tlie  Kennebec  was  towed 
by  the  Senator  Bailey,  and  during  all  of  the  period  until  their 
arrival  at  Galveston  dock  at  9  a.  m.  on  May  3rd,  the  weather 
was  calm  and  the  wind  and  sea  moderate  and  neither  vessel 
was  in  any  danger  of  any  kind.  It  is  not  true  that  at  the 
time  the  Senator  Bailey  took  the  Kennebec  in  tow  for  Gal- 
veston the  latter  was  helpless  or  at  the  mercy  of  the  elements 
and  such  services  as  were  i)erfornieil  by  the  Senator  Bailey  in 
so  towing  the  Kennebec  were  simply  towage  services  and 
were  performed  under  the  contract  and  agreement  above 
alleged. 

Third.  That  except  in  so  far  as  the  allegations  of  the 
first  paragraph  of  the  libel  herein  are  hereinabove  expressly 
admitted,  they,  and  each  of  said  allegations,  are  hereby  ex- 
pressly denied. 

Fourth,  It  is  true  that  the  Senator  Bailey  is  a  powerful 
wrecking  tug  designed  and  equipped  for  salving  and  wreck- 
ing purposes,  according  to  the  information  and  belief  of 
respondent.  According  to  the  information  and  belief  of 
respondent  it  is  also  true  that  she  was  adequately  equipped 
and  adequately  manned  as  far  as  the  number  of  her  crew 
was  concerned,  but  her  crew  and  master  were  guilty  of  negli- 
gence as  hereinabove  alleged  in  the  manner  in  which  they 
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relieved  the  Kennebec  from  the  first  strand  and  in  the  posi- 
tion they  caused  the  Senator  Bailey  to  assume  in  so  doing. 
It  is  not  true  that  the  services  of  the  Senator  Bailey  were  of 
the  highest  or  most  efficient  nature  and  type;  it  is  not  true 
that  they  were  salvage  services  of  any  kind;  it  is  not  true 
that  from  any  cause  the  Senator  Bailey  was  at  any  of  the 
times  hereinabove  mentioned  in  any  danger  of  loss  or  injury, 
and  it  is  not  true  that  her  services  in  relieving  the  Kennebec 
from  the  strand  were  accomplished  with  skill  or  at  any  risk 
to  the  Senator  Bailey,  and  it  is  not  true  that  any  of  the 
services  so  performed  by  the  Senator  Bailey  were  salvage 
services.  Except  as  hereinabove  expresssly  admitted  all  of 
the  allegations  contained  in  the  second  paragraph  of  the  libel 
herein  are  denied. 

Fifth.  It  is  true  that  the  value  of  the  Kennebec  and  her 
cargo  at  the  times  above  mentioned  was  approximately  two 
hundred  thousand  dollars  ($200,000).  The  allegations  con- 
tained in  the  third  paragraph  of  the  libel  herein  are  sub- 
stantially correct. 

Sixth,  Except  as  hereinabove  expressly  admitted  all  of  the 
allegations  contained  in  the  libel  herein  filed  are  hereby  denied. 

Seventh,  The  negligence  of  the  master  and  crew  of  the 
Senator  Bailey,  who  were  employes  of  libelant,  and  for  whose 
acts  libelant  is  responsible,  as  hereinabove  alleged,  in  the 
first  paragraph  hereof,  caused  the  injuries  above  mentioned, 
which  were  suffered  by  the  Kennebec,  which  injuries  con- 
sisted in  damage  to  her  rudder  and  rudder  shoe  or  rudder 
frame,  causing  the  bolts  holding  the  rudder  into  the  shoe  or 
frame  to  be  sheared  and  broken  from  the  flange,  so  that  the 
rudder  could  not  be  worked,  and  leaving  the  Kennebec  in  a 
condition  which  caused  the  necessity  of  making  the  temporary 
repairs  above  alleged  to  her  rudder  and  rudder  shoe  or  frame 
while  anchored  in  deep  water,  and  before  being  taken  in  tow 
by  the  Senator  Bailey  for  Galveston,  and  of  causing  further 
repairs  to  be  made  and  expenses  to  be  incurred  in  Galveston 
and  in  Mobile,  as  hereinafter  alleged,  which  negligence  prox- 
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imately  caused  all  the  damage  and  injury  to  said  rudder  and 
frame  or  shoe,  and  caused  the  incurring  and  pa)mient  by 
respondent  of  said  expenses  hereinafter  alleged.  The  follow- 
ing sums  were  paid  by  respondent  in  Galveston  to  the  parties 
named,  as  the  direct  result  of  the  negligence  of  the  Senator 
Bailey  and  her  master  and  crew: 

To  S.  Bennison,  for  fresh  water $  68.09 

Galveston  Boatmen's  Association,  for  running  liner  in 

docking  at  Galveston 8.00 

To  Galveston  Wharf  Company,  for  dockage  charges. .   130.98 
To  H.  J.  Schutte,  Notary  Public,  for  noting  protest. .       2.50 
To  Fred  W.  Chase,  Expert  Diver,  for  marine  diving, 
repairing  mdder  post  and  shoe  and  other  work  in 
connection  with  the  said  damaged  rudder  and  shoe. .  250.00 
To  McDonough  Iron  Works,  for  repairs  to  rudder 

post  and  shoe 198.58 

To  John  W.  Focke,  for  ship's  supplies 36.50 

To  T.  J.  Anderson,  Lloyd's  Surveyor,  for  survey. . . .   175.00 
To  American  Indemnity  Company,  for  bond  on  pre- 
mium in  this  libel 130.00 

After  such  repairs  as  could  be  made  in  Galveston  had  been 
made,  Lloyd's  surveyor  required  the  respondent  to  have  the 
Kennebec  towed  to  Mobile,  in  order  that  she  might  be  placed 
in  dry  dock  at  that  point  and  further  repairs  made  to  her,  and 
respondent  paid  The  Steele  Towing  &  Wrecking  Company, 
libelant  herein,  twelve  hundred  and  fifty  and  00/100  dollars 
($1,250)  for  towing  the  Kennebec  to  Mobile. 

At    Mobile   the   following   disbursements    were   made   by 
respondent  for  account  of  the  Kennebec  and  in  connection 
with  the  repairs  to  her  and  her  detention  at  that  point: 
To  Henderson  Iron  Works,  repairs  to  stem  frame.  .$1,633.00 
To  Ollinger  &  Bruce  Dry  Dock  Company,  for  dry- 
docking  and  painting 1,571.55 

To  Murray- Peppers  Stevedoring  Company,  for  barge 

hire,  discharging  and  unloading 750.00 
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To  Mobile  Towing  &  Wrecking  Company,  for  shift- 
ing barge  used  in  unloading 44.00 

And  for  shifting  the  Kennebec. . , 60.00 

To  The  Mobile  Bar  Pilots'  Association,  for  pilotage 

in  entering  and  leaving  Mobile 182.50 

To  Murray  Wheeler,  Lloyd's  Agent  at  Mobile,  for 

survey  fees 100.00 

To   Capt.    Sargeant,    Sur\'eyor    for    the    American 

Bureau  of  Shipping,  for  surveying  fees 45.00 

To  Haas.  Brothers  Packing  Company,  for  supplies. .  94.86 
To  Cowles  Ship  Supply  Company,  for  supplies. . . .        96.53 

To  Water  Boat  Bessie,  for  fresh  water 30.00 

To  Mobile  Coal  Company,  for  commissions  of  2>$^ 

on  disbursements 138.93- 

To  T.  J.  Anderson,  Lloyd's  Surveyor,  for  survey 

specifications  and   expenses 440.90 

•  All  of  the  above  expenditures  by  respondent  for  account  of 
the  Kennebec  were  reasonable  in  amount  and  were  all  rendered 
necessary  by  the  injuries  and  damages  received  by  her  through 
the  negligence  of  libelant  and  of  the  master  and  crew  of  the 
Senator  Bailey,  as  hereinabove  alleged. 

S.  E.  Paul,  general  agent  of  respondent  in  Texas,  devoted 
twenty-two  (22)  days  of  his  time,  after  the  injuries  to  the 
Kennebec  were  received  by  her,  to  seeing  to  the  repairs  made 
upon  her  in  Galveston  and  in  Mobile,  and  respondent  lost  that 
much  of  said  S.  E.  Paul's  time  from  its  service  in  other  mat- 
ters. The  supervision  of  said  S.  E.  Paul  of  said  repairs  to 
the  Kennebec  was  necessary  and  was  made  necessary  by  the 
negligence  of  libelant,  as  above  alleged,  and  respondent  is 
entitled  to  be  compensated  for  the  lost  time  of  its  said  general 
agent,  S.  E.  Paul,  at  the  rate  usually  paid  to  him  by  it  and 
the  value  of  the  lost  time  of  said  S.  E.  Paul  for  said  twenty- 
two  days  is  one  hundred  and  forty-one  and  95/100  dollars 
($141.95).  S.  E.  Paul  also  incurred  certain  personal  ex- 
penses for  travelinor.  hotel  bills,  etc.,  in  connection  with  his 
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supervision  of  said  matters,  which  have  been  paid  to  him  by 
respondent  and  which  amount  to  two  hundred  and  twelve  and 
39/100  dollars  ($212.39). 

By  reason  of  the  injuries  to  the  Kennebec  above  alleged, 
caused  by  the  negligence  of  libelant  and  the  crew  and  master 
of  the  Senator  Bailey,  the  Kennebec  was  detained  from  her 
regular  voyages  for  nineteen  days,  namely,  from  May  2nd  to 
May  20th,  both  dates  inclusive,  and  the  net  sum  which  the 
Kennebec  would  have  realized  for  respondent  during  said 
days,  and  the  reasonable  value  of  the  services  of  the  Kerinebec 
was  three  hundred  and  fifty  and  00/100  dollars  ($350.00) 
per  day,  making  a  total  loss  and  damage  by  reason  of  said 
lost  time  of  the  Kennebec  suffered  by  respondent  of  six  thou- 
sand six  hundred  and  fifty  dollars  ($6,650.00). 

All  of  the  items  of  expenses  and  loss  by  respondent  above 
alleged  were  caused  and  occasioned  by  the  negligence  of 
libelant  and  its  master  and  crew  of  the  Senator  Bailey,  and  all 
of  the  said  sums  are  reasonable  in  amount  and  were  paid  by  re- 
spondent for  services  and  were  the  reasonable  value  of  the  serv- 
ices performed  for  the  Kennebec.  Because  of  the  negligence 
of  the  Senator  Bailey  in  the  respects  above  alleged,  libelant 
is  liable  to  respondent  in  said  sums. 

The  total  amount  which  respondent  is  entitled  to  recover 
from  libelant  upon  his  counterclaim  and  cross-libel  is,  as  here- 
tofore shown,  fourteen  thousand  four  hundred  and  forty-two 
and  51/100  dollars  ($14,442.51). 

Eighth,  Within  due  time  after  the  arrival  of  the  Kennebec 
and  the  Senator  Bailey  in  Galveston,  respondent  tendered  to 
libelant  in  legal  tender  the  sum  of  five  hundred  dollars 
($500),  being  the  amount  to  which  libelant  was  entitled  for 
the  services  of  the  Senator  Bailev  from  the  time  she  left  the  Gal- 
veston  dock  to  go  to  the  mouth  of  the  Brazos  until  her  return  to 
the  Galveston  dock  under  the  contract  and  agreement  made  be- 
tween libelant  and  respondent.  The  tender  of  such  sum  by 
respondent  to  libelant  was  refused  by  the  latter  and  libelant 
IS  entitled  to  recover  said  sum  of  five  hundred  dollars  ($500) 
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from  respondent  by  virtue  of  the  premises,  without  prejudice 
to  the  counterclaim  set  up  herein,  and  said  sum  is  here  now 
tendered  into  court  for  the  use  and  benefit  of  lil)elant.  Libel- 
ant, however,  is  not  entitled  to  recover  any  costs  from  re- 
spondent because  of  its  right  to  said  sum  of  five  hundred 
dollars  ($500),  because  resix)ndent  was  always  ready  and 
willing  to  pay  said  sum  to  libelant  and  tendered  the  same  to 
libelant  with  due  promptness  and  diligence  after  the  services 
of  the  Senator  Bailey  were  performed. 

Ninth.  That  all  and  singular  the  premises  are  true  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United 
States  and  of  this  honorable  court. 

Wherefore  this  respondent  and  cross-libelant  prays  that  this 
honorable  court  will  pronounce  against  the  original  libel  here- 
in filed  and  dismiss  the  same  with  costs,  and  that  the  original 
libelant  herein,  The  Steele  Towing  &  Wrecking  Company, 
respondent  in  this  cross-libel,  shall  be  required  to  give  security 
in  the  usual  amount  and  form  to  respondent  in  damages  as 
claimed  in  this  cross-libel,  and  that  all  proceedings  upon  the 
original  libel  herein  shall  be  stayed  until  such  security  shall 
be  given,  all  as  required  by  the  fifty-third  rule  in  admiralty. 

Respondent  further  prays  for  service  of  this  cross-libel  upon 
libelant  or  its  proctor,  and  that  upon  hearing  hereof  it  may 
have  judgment  against  said  The  Steele  Towing  &  Wrecking 
Company,  cross-respondent  herein,  for  the  amount  of  its  dam- 
ages, as  hereinabove  alleged,  together  with  interest  thereon  at 
the  legal  rate  from  the  dates  of  the  payment  thereof  by  re- 
spondent, after  crediting  thereon  the  sum  of  five  hundred  and 
00/100  dollars  ($500.00)  to  which  said  The  Steele  Towinp 
&  Wrecking  Company  is  entitled  under  the  agreement  be- 
tween it  and  the  respondent  hereinabove  alleged,  and  for  such 
other  and  further  relief,  judgments  and  decrees  as  respondent 
may  show  itself  entitled  to. 

A.  E.  Masterson, 
Terry,  Cavin  &  Mills, 
Proctors  for  said  Respondent  and  Cross-libelant 
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State  of  Texas, 
County  of  Brazoria. 

I,  S.  E.  Paul,  being  first  duly  sworn,  on  my  oath  depose 
and  say  that  I  am  general  agent  of  Seaboard  &  Gulf  Steam- 
ship Company,  claimant  of  the  SS.  Kennebec,  and  respondent 
and  cross-libelant  in  the  foregoing  entitled  and  numbered 
cause,  and  am  authorized  to  make  this  affidavit  in  its  behalf; 
that  I  have  read  the  foregoing  answer  and  cross-libel  and 
know  the  contents  thereof  and  that  the  matters  and  things 
therein  stated  are  true  of  my  own  knowledge  except  those 
stated  to  be  on  information  and  belief  and  as  to  the  matters 
and  things  stated  on  information  and  belief,  I  verily  believe 
the  same  to  be  true.  S.  E.  Paul. 

(1)  Taken  from  The  Kennebec,  231  Fed.  423.  145  C.  G  A.  417. 


No.  1399. 

General  Form  of  Answer.  (1) 

The  District  Court  of  the  United  States 
for  the District  of . 

A.B.  J 

VS.  >In  Admiralty. 

The  Ship  .    ) 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the District  of : 

The  answer  of  L.  M.,  owner  of  the  ship ,  to  the  libel 

of  A.  B.,  against  the  said  ship ,  in  a  cause  of  contract 

[or,  etc.],  civil  and  maritime,  and  said  respondent  alleges  and 
propounds  as  follows : 

First.  He  admits  that  the  allegations  of  articles  one  and 
two  of  the  libel  herein  are  true. 
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Second.  This  respondent  has  no  knowledge  as  to  the  mat- 
ters contained  in  articles  three  and  four  of  the  said  libel,  and 
requires  proof  of  the  same. 

Third,  He  admits  that  the  allegations  in  article  five  of  the 
said  libel  are  true. 

Fourth,  [Here  stale  new  matter  of  defense  or  modification 
of  the  allegation  of  facts  set  forth  in  the  libel,  etc.] 

Fifth.    That  all  and  singular  the  premises  are  true. 

Wherefore  the  respondent  prays  that  this  honorable  court 
will  pronounce  against  the  demand  of  the  libelant  in  his  libel 
before  mentioned,  with  costs.  A.  B. 

X.  &  Y.,  Proctors. 

R.  X.,  Advocate. 

[Verification,] 

(1)  See  27th  and  48th  Rules  in  Admiralty.  Interrogatories  may  be 
added  at  the  end  of  the  answer.    See  32d  Rule  in  Admiralty. 


No.  1400. 

Answer  by  Owner  to  Libel  for  Collision. 

The  District  Court  of  the  United  States  for  the District 

of .    In  Admirahy. 

To  the  Honorable  G.  S.,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of .     Sitting  in 

Admiralty : 

The  answer  of  the  C.  D.  Company,  a  corporation,  to  the 
libel  and  complaint  of  the  A.  B.  Company,  against  the  steamer 
"L.  C.  Waldo,"  her  engines,  boilers,  boats,  tackle,  apparel  and 
furniture,  in  a  cause  of  collision,  civil  and  maritime,  alleges 
as  follows: 

First.    That  this  respondent  is  a  corporation  duly  organ- 
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izedy  existing  and  doing  business  under  and  by  virtue  of  the 

laws  of  the  state  of .     That  at  all  of  the  times  in  said 

libel  mentioned,  this  respondent  was  and  ever  since  has  been 
the  sole  owners  of  the  said  steamer  "  L.  C.  Waldo,"  her 
engines,  boilers,  boats,  tackle,  apparel  and  furniture. 

Second,  That  as  to  the  ownership  of  the  steamer  "  Choc- 
taw," alleged  in  the  first  article  of  the  said  libel,  this  respond- 
ent is  ignorant,  and  therefore  leaves  libelant  to  its  proofs 
thereof,  but  this  respondent  admits  the  truth  of  the  other 
allegations  in  said  first  article. 

Third,  That  the  matters  and  things  in  the  second  article 
of  said  libel  set  forth  are  in  great  part  untrue  and  falsely  al- 
leged, and  respondent  therefore  denies  th«  truth  of  each  of 
the  allegfations  therein  made,  except  so  far  as  they  may  here- 
inafter be  admitted  to  be  true,  and  upon  information  and  be- 
lief alleges  the  facts  to  be  as  follows,  and  not  otherwise : 

That  on  said  morning  of ,  the  steamer  "  L.  C.  Wal- 
do," being  then  and  at  all  times  in  said  libel  and  herein  re- 
ferred to,  tight,  staunch,  strong  and  in  every  respect  well 
manned,  tackled,  appareled  and  appointed,  and  having  the 
usual  and  necessary  complement  of  officers  and  crew,  prop- 
erly stationed,  at  all  times  attentive  to  the  proper  navigation 

of  said  steamer,  was  bound  on  a  voyage  from ,  to  the 

port  of ,  ladened  with  about tons  of  iron  ore. 

That  at  a  little  before  daylight  on  said  morning  of  May 

,  the  said  steamer  "  L.  C.  Waldo,"  left  the  dock  or  pier 

at  the  lower  entrance  to  the  Canadian  Ship  Canal  at  Sault 
Ste.  Marie,  Ontario,  and  proceeded  on  her  voyage  down  the 
St.  Mary's  river.  Upon  leaving  such  dock  the  "  L.  C.  Wal- 
do "  adopted  the  only  course  open  to  large  vessels  so  bounded 
and  proceeded  diagonally  down  and  across  toward  the  Amer- 
ican side  of  the  river,  on  which  side  the  channel  for  such 
steamers  wholly  lies. 

The  point  which  vessels  thus  bound  from  the  Canadian 
lock  must  keep  above  and  to  the  American  side  of  which 
they  must  go,  is  indicated  by  a  red  buoy.    At  all  times  herein 
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suffered  by  the  libelant,  and  also  those  suffered  by  this  re- 
spondent, as  more  fully  shown  in  its  cross-libel  filed  herewith, 
are  in  no  manner  due  to  any  fault  in  said  steamer  "  L.  C. 
Waldo,"  her  owner,  master  or  crew,  but  the  same  are  due 
entirely  to  the  fault  and  mismanagement  of  those  in  charge 
of  the  said  steamer  "  Choctaw,"  and  this  respondent  charges 
that  the  steamer  "  Choctaw,"  is  at  fault  in  the  following, 
among  other  particulars : 

(a)  That  those  in  charge  of  her  navigation  were  cither  in- 
competent or  inattentive  in  the  performance  of  their  duties. 

(&)  In  that  she  did  not  duly  and  seasonably  turn  on  a  star- 
board helm,  and  in  that  instead  thereof  she  came  on  and 
projected  herself  into  a  circle,  which  was  necessary  for  the 
"  Waldo  "  to  take  in  turning. 

(c)  In  that  she  ran  at  too  great  a  rate  of  speed. 

(d)  In  that  she  did  not  seasonably  reverse. 

(e)  In  that  she  did  not  take  the  side  of  the  channel  agreed 
upon  by  signals  exchanged  with  the  "  Waldo." 

Sixth.  That  by  reason  of  the  said  collision  this  respondent 
suffered  damages  for  repairing  the  steamer  "  L.  C.  Waldo," 
and  further  lost  the  value  of  the  use  of  her  services  for  a  pe- 
riod of  fifteen  days,  amounting  in  all  to  the  sum  of  $15,000.00, 
for  which  with  interest  thereon  from  June  5,  1896,  it  herewith 
submits  its  cross-libel  against  the  said  steamer  "  Choctaw,*' 
and  now  prays  that  an  order  may  be  entered  staying  all  pro- 
ceedings in  this  cause  against  this  respondent,  until  such  time 
as  a  good  and  sufficient  bond  or  stipulation  shall  be  furnished 
by  said  libelant  to  answer  to  the  claims  made  by  this  respond- 
ent's cross-libel. 

Seventh.  That  all  and  singular  the  premises  are  true. 
Wherefore,  this  respondent  prays  that  the  original  libel 
herein  may  be  dismissed  with  costs,  and  for  such  other  and 
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further  relief  and  redress  as  in  law  and  justice  this  claimant 
and  respondent  is  entitled  to  receive. 

The  C.  D.  Company, 
By  L.  C.  Secretary. 
X.  &  X.,  Proctors  for  Respondent 

IVerification.'] 


Ho.  1401) 

Answer  to  Libel  on  Marine  Insurance. 

ICaption.li 

To  the  Honorable,  Etc. :  ' 

The  answer  of  the  above  named  respondent  to  the  libel  here- 
in respectfully  shows  to  the  court : 

First.  This  respondent  admits  the  truth  of  the ,  and 

allegations  of  said  libel.     Further  answering  unto  said 

libel,  this  respondent  avers  that  the  said  schooner  was  lost 
at  the  entrance  of  the  channel  over  the  bar  at  — '—  river, 
while  attempting  or  preparing  to  cross  the  same,  and  to  enter 

the  port  or  place  named River.     That  in  so  doing  the 

master  of  said  schooner  insured  under  said  policy  violated 
the  agreement  and  warranty  contained  in  the  policy  sued  on, 
that  he  would  not  in  the  navigation  of  said  schooner,  during 
the  lifetime  of  said  policy,  use  any  ports  or  places  on  the 

west  coast  of  America,  north  of ,  nor  islands  adjacent 

thereto,  except and  — —  rivers  and  other  ports  in  said 

agreement  and  warranty  contained,  the  said  river  not 

being  mentioned  therein  as  among  the  ports  permitted  to  be 
used. 

That  by  reason  of  the  breach  of  the  warranty  aforesaid 
the  said  policy  was  then  and  there  avoided,  and  this  respond- 
ent did  then  and  there,  and  before  suit  brought  hereunder, 
rescind  the  said  policy,  and  tender  to  the  libelant's  intestate 
the  full  amount  of  premiums  theretofore  paid  by  him  upon 
the  said  insurance. 
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And  this  respondent  further  avers  that  the  libelant's  in- 
testate, the  assured  in  the  policy  sued  on,  was  at  all  of  the 
times  in  the  libel  referred  to  the  master  in  command  of  said 
schooner,  and  it  further  avers  that  the  said  loss  was  caused 
by  the  gross  negligence  of  the  assured  himself  while  doing 
and  attempting  to  do  an  act  which  was  wilfully  and  design- 
edly in  fraud  of  the  warranty  entered  into  by  him;  that  he 

would  not  use  the  said river,  and  that  the  said  loss  was 

caused  directly  by  his  attempt  to  make  use  of  said  port,  and 
not  otherwise. 

Second.  This  respondent  admits  the  allegations  in  the 
fourth  article  of  the  libel,  and  further  avers  that  it  has  re- 
fused, and  does  refuse,  to  pay  said  loss  on  the  conditional 
ground  (not  stated  in  the  libel)  that  the  said  loss  was  caused 
by  the  negligence  and  wilful  breach  of  warranty  of  the  assur- 
ance hereinbefore  stated. 

Third.  This  respondent  denies  that  it  has  become,  or  is  by 
reason  of  the  premises,  or  otherwise,  indebted  to  the  libelant 
in  the  sufti  alleged,  or  in  any  other  sum. 

•Fourth.  This  respondem  denies  that  all  and  singular  the 
premises  are  true,  except  as  hereinbefore  expressly  admitted, 
but  it  admits  the  jurisdiction  of  this  honorable  court. 

Wherefore,  the  respondent  prays  to  be  hence  dismissed  with 
its  costs.  Y.  &  Y., 

Proctors  for  Respondent 

iro.  1402 

Answer  to  Libel  for  Personal  Injuries. 

[Caption.'] 
To  the  Honorable,  Etc.: 

The  answer  of  C.  D.,  the  respondent,  to  the  libel  of  A*  B., 
libelant;  the  said  respondent  alleges  and  propounds  as  fol* 
lows: 

First.  Admits  that  the  allegations  of  article  i  of  the  libel 
herein  are  true. 
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Second.  Admits  that  the  allegations  of  article  2,  as  amend' 
edy  are  true. 

Third.  Admits  that  on  the  said,  day  the  said  steam  tug  M. 
went  alongside  of  said  schooner  P.,  and  obtained  from  her  a 
tow-line,  with  which  to  tow  the  said  schooner  R.  to  the  said 
steamship  C ;  that  libelant  and  other  members  of  the  crew  of 
said  schooner,  which  members  of  said  crew  were  acting  wholly 
under  the  direction  of  the  libelant,  and  not  otherwise,  passed 
to  the  said  steam  tug  a  five-inch  manilla  line,  which  said  line 
was  made  fast  to  the  said  tug  by  one  end,  and  the  other  end 
thereof  made  fast  to  the  said  schooner,  with  about  forty 
fathoms  paid  out,  and  that  space  intervening  between  the  said 
steam  tug  and  the  said  schooner  when  the  said  steam  tug  went 
ahead  to  tow  the  said  schooner  as  in  article  3  of  said  libel 
alleged. 

Respondent  has  no  knowledge  as  to  the  allegation  that  said 
line  was  a  new  line,  and  requires  proof  of  the  same. 

Fourth,  Denies  that  those  or  any  of  those  having  the  said 
steam  tug  in  charge  so,  or  at  all,  carelessly  or  negligently  or 
unskilfully  performed  their  duty  or  the  duty  of  any  of  them 
in  managing  the  said  tug,  or  in  towing  the  said  schooner  in 
anywise ;  denies  that,  instead  of  towing  at  a  reasonable  speed, 
or  such  a  speed  that  the  said  line  was  capable  of  withstanding 
the  strain  put  thereon,  they,  the  said  tug,  went  ahead  at  full 
speed ;  but,  on  the  contrary,  alleges  that  they  towed  at  a  rea- 
sonable speed  and  at  such  a  speed  as  the  line  was  capable  of 
withstanding  the  strain  put  thereon,  and  denies  that  they  went 
ahead  at  full  speed  or  at  any  speed  greater  than  due  care  on 
their  part  required ;  denies  that  libelant  or  any  other  members 
of  the  crew  of  the  said  schooner,  or  the  master  thereof,  or 
any  other  person  or  persons,  called  to  the  said  tug,  or  to  those 
or  any  of  those  on  board  of  said  tug,  to  go  slower,  and  denies 
that  said  tug  still  kept  up  the  said  speed  or  any  speed  greater 
than  due  care  on  respondent's  part  required,  or  that  it  towed 
at  any  excessive  speed. 

Admits  that  said  tow-line  was  pulled  in  two,  as  was  also  a 


2214 


ADMIRALTY. 


cast-iron  chock  on -said  schooner  through  which  the  said  tow- 
line  passed,  but  denies  that  said  chock  or  said  tow-line  was 
pulled  in  two  or  broken  by  -reason  of  any  speed,  excessive  or 
ptherwise,  at  which  said  tug  towed  said  schooner,  or  that  said 
chock  or  said  tow-line  was  pulled  in  two  or  broken  by  negli- 
gence or  carelessness  or  unskillfulness  of  the  said  or  any  man 
in  charge  of  or  upon  or  connected  with  said  tug  as  aforesaid, 
or  otherwise,  or  by  the  negligence  or  carelessness  or  unskill- 
fulness of  any  man  or  men  in  respondent's  employ,  directly  or 
indirectly. 

Denies  that  libelant's  leg  became  or  was  caught  in  said 
tow-line. 

Respondent  has  no  knowledge  as  to  the  allegation  that  libel- 
ant's leg  was  injured  and  damaged ;  that  by  reason  thereof  he 
has  been  compelled  to  have  the  same  amputated  below  the 
knee,  and  he  is  now,  and  forever  will  be,  prevented  from  fol- 
lowing his  occupation  as  a  seaman  or  any  other  occupation, 
all  to  his  damage  in  the  sum  of  twenty  thousand  ($20,- 
000.00)  dollars,  and  requires  proof  of  the  same. 

Fifth.  Admits  that  libelant  was  not  in  the  employ  of  re- 
spondent when  he  received  the  said  or  any  injuries,  and  that 
the  persons  in  charge  of  the  said  tug  were  in  respondent's 
employ  at  the  said  time. 

Respondent  has  no  knowledge  as  to  the  allegation  that 
libelant  suffered  great  physical  and  mental  anguish  by  reason 
of  said  injuries,  and  still  suffers  the  same  pain,  and  requires 
proof  of  the  same. 

Sixth.  Alleges  that  libelant  was  the  mate  of  the  said  schoon- 
er, and  as  such  mate,  was  in  charge  of  the  fore  part  of  said 
schooner,  and  under  the  captain  thereof,  in  full  charge  and 
authority  of  and  over  the  members  of  the  crew  of  said  schoon- 
er, and  that  said  tow-line  was  passed  from  said  schooner  to 
said  tug,  paid  out  and  made  fast  by  said  libelant,  and  the 
other  members  of  said  crew  acting  under  the  direction  of 
libelant,  that  libelant  was  guilty  of  great  negligence,  careless- 
ness and  unskillfulness  in  pajring  out  said  tow-line  through 
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the  chock  he  used,  to  wit,  the  after  chock  on  the  port  bow» 
and  that  said  tow-line  should  have  been  passed  and  paid  out 
through  the  forward  chock  on  the  port  bow,  and  that  said 
chock  through  which  libelant  negligently,  carelessly  and  un- 
skillfully  passed  said  tow-line  was  defective. 

Seventh.  Alleges  that  libelant  was  guilty  of  great  negli- 
gence, carelessness  and  unskillfulness  in  this,  that  he  per- 
mitted to  be  made  .fast,  and  did  make  fast  said  tow-line,  and 
permitted  a  strain  to  be  put  thereon  before  the  same  was  par- 
celed; and  of  further  and  additional  gross  negligence,  care- 
lessness and  unskillfulness  in  standing  astride  of  said  tow- 
line  while  parceling  the  same  after  said  tug  had  begun  her 
towage. 

Eighth.  Alleges  that  by  reason  of  libelant's  great  and  gross 
negligence,  carelessness  and  unskillfulness,  as  aforesaid,  and 
by  reason  of  the  gjoss  negligence,  carelessness  and  unskill- 
fulness of  one  M.,  who  was  a  fellow-servant  of  libelant,  and 
who  negligently,  carelessly  and  unskillfuUy  steered  said 
schooner  so  that  the  said  schooner  veered  from  her  course  and 
fouled  said  tow-line  with  her  headgear,  as  well  as  by  reason 
of  the  defective  condition  of  said  chock  through  which  said 
tow-line  had  been  passed,  as  aforesaid,  said  chock  broke,  and 
libelant,  who  was  standing  astride  of  said  tow-line,  as  afore- 
said, was  struck  by  said  line  and  thrown  forcibly  against  the 
capstan  of  said  schooner,  whereby  he  sustained  certain  in- 
juries, of.  the  extent  of  which  respondent  has  no  knowledge. 

Ninth.  Alleges  that  by  reason  of  the  careless,  negligent  and 
unskillful  failure  to  parcel  said  tow-line  before  the  same  was 
made  fast,  and  a  strain  put  thereon,  as  hereinbefore  alleged, 
and  by  reason  of  the  careless,  negligent  and  unskillful  steer- 
ing by  which  said  schooner  was  permitted  to  foul  said  tow- 
line,  as  well  as  by  reason  of  the  negligent,  careless  and  un- 
skillful passing  of  said  tow-line  through  said  defective  chock, 
said  tow-line  was  so  chafed  and  strained  that  at  a  considerable 
time  after  libelant  received  his  said  injuries,  but  while  said 
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tug  was  still  towing  said  schooner  with  due  care  and  at  a 
proper  speed,  said  tow-line  parted. 

Tenth.  Alleges  that  libelant  was  not  injured  as  alleged, 
not  at  'all,  through  any  negligence,  carelessness  or  unskillful- 
ness  of  respondent,  but  througli  the  negligence,  carelessness 
and  unskill fulness  and  the  lack  of  due  care  and  caution  on 
libelant's  part. 

That  all  and  singular  the  premises  are  true. 

Wherefore  this  respondent  prays  that  this  honorable  court 
will  pronounce  against  the  demand  of  the  libelant  in  this  libel 
above  mentioned,  with  costs.  Y.  &  Y., 

Proctors. 


No.  1403. 

Answer  to  Libel  against  Carrier  for  Damage  to  Good8.(l) 

[Caption.] 

To  the  Honorable  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York: 

The  answer  <  f  La  Compagnie  Generale  Transatlantique, 
owner  of  the  SS.  "Caroline,"  to  the  libel  and  complaint  of 
Max  Herman,  Atterbury  Brothers,  Incorporated,  and  of  The- 
ophile  Michau,  Jean  Gibert  and  Maurice  Fillot.  constituting 
the  firm  of  Th.  Michau  &  Cie,  in  a  cause  of  contract,  civil 
and  maritime,  alleges  as  follows : 

First.  The  respondent  has  no  knowledge  or  information, 
except  as  stated  in  and  by  article  1  of  the  libel  herein,  that 
the  libelant.  Max  Herman,  is  a  merchant  engaged  in  business 
under  the  name  and  style  of  Max  Herman  &  Co. 

The  respondent  has  no  knowledge  or  information,  except 
as  stated  in  and  by  article  2  of  the  said  libel,  that  the  libelant, 
Atterbury  Brothers,  Incorporated,  is  a  corporation  existing 
under  the  laws  of  the  state  of  New  Jersey  as  therein  alleged. 

The  respondent  has  no  knowledge  or  information,  except 
as  stated  in  and  by  article  3  of  said  libel,  as  to  whether  or 
not  the  libelants,  Theophile  Michau,  Jean  Gibert  and  Maurice 
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Fillot,  are  residents  of  France  and  are  copartners  constituting 
the  firm  of  Th.  Michau  &  Cie,  as  alleged  in  said  article  of 
the  libel. 

And  the  respondent,  therefore,  leaves  the  several  libelants 
to  make  such  proof  of  their  said  allegations  as  they  may  be 
advised. 

Second,  The  respondent  admits  the  allegations  of  article  4 
of  the  libel. 

Third.  Answering  the  allegations  of  article  5  of  the  libel, 
the  respondent  admits  that  on  or  about  December  24,  1908, 
at  Havre,  France,  there  were  shipped  and  put  on  board  the 
SS.  **Caroline,'*  owned  by  the  respondent,  certain  cases  of 
millinery  goods,  which  respondent  believes  are  the  goods  re- 
ferred to  in  the  libel  herein,  consigned  to  the  libelant,  Max 
Herman,  for  transportation  to  the  port  of  Xew  York,  but  the 
respondent  alleges  that  said  shipment  was  made  under  a  con- 
tract of  affreightment,  the  original  of  which  respondent  will 
produce  as  the  exigencies  of  this  cause  may  require.  The 
respondent  has  no  know^ledge  or  information  sufficient  to  form 
a  belief,  except  as  stated  in  said  libel,  as  to  the  number  of 
cases  so  shipped,  or  as  to  the  contents  of  such  cases,  or  that 
the  same  were  in  good  order  and  condition,  or  that  the  same 
w^ere  the  property  of  the  libelant,  Max  Herman,  as  alleged  in 
article  5  of  the  libel. 

And  the  respondent,  therefore,  leaves  the  libelant  to  make 
such  proof  of  his  allegations  as  he  may  be  advised. 

Fourth.  Answering  the  allegations  of  article  6  of  the  libel, 
the  respondent  admits  that  on  or  about  the  26th  day  of  De- 
cember, 1908,  at  Havre,  France,  there  were  shipped  certain 
bales  of  rags  to  be  transported  by  the  SS.  "Caroline"  from 
Havre  to  New  York,  consigned  to  Muller,  Schall  &  Company, 
which  respondent  believes  to  be  the  rags  referred  to  in  the 
libel  herein.  But  the  respondent  alleges  that  said  shipment 
was  made  under  a  contract  of  affreightment,  the  original  of 
which  respondent  will  produce  as  the  exigencies  of  this  cause 
may  require.     The  respondent  has  no  knowledge  or  informa^ 
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tion  sufficient  to  form  a  belief,  except  as  stated  in  said  libel, 
as  to  the  number  of  bales  so  shipped,  or  as  to  the  contents  of 
such  bales,  or  that  the  same  were  in  good  order  and  condition, 
or  that  the  bill  of  lading  therefor  was  duly  endorsed  and 
delivered  to  Atlerbury  Brothers,  Incorporated,  or  that  the 
said  goods  were  owned  by  Atterbury  Brothers,  Incorporated, 
or  had  been  bought  by  them,  as  alleged  in  article  6  of  the 
libel.  . 

And  the  respondent,  therefore,  leaves  the  libelants  to  make 
such  proof  of  their  said  allegations  as  they  may  be  advised. 

Fifth,  Answering  the  allegations  of  article  7  of  the  libel, 
the  respondent  admits  that  on  or  about  December  24,  1908, 
at  Havre,  France,  there  were  shipped  on  board  the  SS.  "Caro- 
line" certain  cases  of  woolen  goods  to  be  transported  by  the 
SS.  "Caroline"  from  Havre  to  New  York,  consigned  to  L. 
Ballot,  which  respondent  believes  to  be  tlie  woolen  goods  re- 
ferred to  in  the  libel  herein.  The  respondent  alleges  that  said 
shipment  was  made  under  a  contract  of  affreightment,  the 
original  of  which  respondent  will  produce  as  the  exigencies 
of  the  cause  may  require.  The  respondent  has  no  knowledge 
or  information  sufficient  to  form  a  belief,  except  as  stated  in 
article  7  of  the  libel,  as  to  whether  or  not  there  were  thirty 
cases  consigned  to  L.  Ballot,  or  that  L.  Ballot  was  the  agent 
of  Th.  Michau  &  Cie,  and  as  to  whether  or  not  the  said  cases 
contained  woolen  goods,  and  as  to  whether  or  not  the  same 
was  the  property  of  the  libelant,  and  as  to  whether  or  not  the 
same  were  in  good  order  and  condition,  as  alleged  in  article  7 
of  the  libel. 

And  the  respondent,  therefore,  leaves  the  libelants  to  make 
8uch  proof  of  their  said  allegations  as  they  may  be  advised. 

Sixth.  Answering  the  allegations  of  article  8  of  the  libel, 
the  respondent  admits  that  the  SS.  "Caroh'ne"  sailed  from  the 
port  of  Havre  and  arrived  at  the  port  of  New  York  on  or 
about  the  8th  day  of  January,  1909,  but  the  respondent  denies 
that  it  has  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  other  allegations  in  said  article  8,  and,  there- 
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fore,  leaves  the  libelants  to  make  such  proof  thereof  as  they 
may  be  advised. 

Seventh.  The  respondent  denies  the  allegations  of  article  9 
of  the  libel. 

Eighth,  The  respondent  denies  that  it  has  any  knowledge 
or  information  sufficient  to  form  a  belief  as  to  any  of  the 
allegations  contained  in  article  10  of  the  libel,  excepting  that 
it  admits  that  the  libelants  respectively  demanded  that  the  re- 
spondent pay  them  the  sum  referred  to  in  the  tenth  article  of 
the  libel,  and  that  it  refused  to  pay  the  same,  and  it  leaves 
the  libelants  to  make  such  proof  thereof  as  they  may  be  ad- 
vised. 

Ninth.  The  respondent  alleges  tliat  at  the  time  the  respond- 
ent entered  into  the  contracts  of  carriage  aforesaid,  and  at 
the  time  the  said  goods,  wares  and  merchandise  belonging  to 
the  respective  libelants  were  shipped  on  board  of  the  SS. 
"Caroline,"  the  respondent  had  no  knowledge  of  the  character 
or  value  of  said  goods,  or  the  quantity  or  the  contents  of  any 
of  said  cases,  bales  or  packages. 

For  a  first,  separate  and  distinct  defense  the  respondent 
alleges : 

Tenth.  That  the  respondent,  the  owner  of  the  said  steam- 
ship, used  due  diligence  to  make  her  seaworthy :  that  she  was 
well  masted,  manned,  tackled,  victualled,  apparelled  and  ap- 
pointed, and  was  in  every  respect  fit  for  sea  for  the  voyage 
she  was  about  to  undertake,  and  that  she  was  stout,  staunch 
and  strong,  and  that  her  entire  cargo,  including  the  merchan- 
dise referred  to  in  the  libel,  was  well  and  sufficiently  stowed 
and  secured,  and  proper  care  taken  thereof  on  the  voyage,  but 
that  the  SS.  "Caroline**  had  on  the  voyage  in  question  a  very 
stormy  and  dangerous  voyage  and  was  severely  buflFeted  by 
the  wind  and  seas,  the  sea  running  high  and  breaking  over 
the  bows,  washing  the  decks,  and  that  the  steamship  labored 
and  pitched  heavily. 

That  whatever  damage  was  occasioned  to  the  merchandise 
belonging  to  the  several  libelants  was  occasioned  by  causes 
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excepted  in  the  said  contracts  of  affreightment,  to- wit :  flood- 
ing by  fresh  water  or  by  sea  water,  from  occurrence  of  sea, 
from  perils  of  the  sea,  and  from  acts  of  God. 

And  for  a  further,  separate  and  distinct  defense  to  the 
claim  of  the  libelant,  Atterbury  Brothers,  Incorporated,  the 
respondent  alleges: 

Eleventh.  Tlie  respondent  repeats  the  allegations  of  article 
10  of  this  answer  and  alleges  that  the  condition  of  the  bales 
of  merchandise,  consigned  to  Atterbury  Brothers,  on  the  de- 
livery of  such  merchandise  at  New  York,  was  due  to  the  in- 
herent defect,  quality  or  vice  of  the  thing  carried,  and  re- 
sulted from  the  acts  or  omissions  of  the  shippers  or  owners 
of  the  goods,  their  agents  and  servants,  all  of  which  were 
duly  excepted  in  the  said  contract  of  affreightment. 

Against  any  damage,  caused  as  aforesaid,  claimant  further 
invokes  the  protection  and  exemption  from  liability  provided 
by  the  third  section  of  the  act  of  Congress  entitled  "An  act 
relating  to  the  navigation  of  vessels,  etc.,"  approved  February 
13,  1893. 

And  for  a  further,  separate  and  distinct  defense  to  the 
claim  of  the  libelant,  Atterbury  Brothers,  Incorporated,  this 
respondent  alleges: 

Twelfth,  That  it  was  agreed  in  the  said  contract  of  af- 
freightment that  this  respondent  should  not  be  liable  for  the 
loss  of,  or  damage  to,  goods  in  bales  or  bags. 

And  for  a  further,  separate  and  distinct  defense  and  answer 
to  the  cause  of  action  alleged  by  the  libelants,  Max  Herman 
and  Th.  Michau  &  Cie,  this  respondent  alleges: 

Thirteenth.  Upon  information  and  belief  that  the  goods 
shipped  on  behalf  of  the  libelants.  Max  Herman  and  Th. 
Michau  &  Cie,  consisted  of  silks  in  a  manufactured  and  un- 
manufactured state,  and  silk  wrought  up  with  other  materials, 
and  of  furs  and  lace,  or  some  of  them ;  that  the  said  libelants 
laded  the  same  as  freight  on  respondent's  said  vessel,  but  did 
not,  at  the  tinrie  of  such  lading,  give  to  the  master,  clerk, 
agent  or  owner  of  said  vessel  a  written  notice  of  the  true 
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character  and  value  thereof,  and  have  the  same  entered  on 
the  bill  of  lading  therefor,  as  required  by  Section  4281,  Re- 
vised Statutes  U.  S.,  and  the  respondent  is  not  liable  therefor 
in  any  form  or  manner. 

And  for  a  further,  separate  and  distinct  defense  and  answer 
to  the  cause  of  action  alleged  by  the  libelant,  Th.  Michau  & 
Cie,  this  respondent  alleges: 

Fourteenth.  That 'at  or  about  the  time  of  the  delivery  of 
the  cases  alleged  to  have  been  delivered  to  the  respondent  on 
behalf  of  said  Th.  Michau  &  Cie,  it  was  then  and  there  agreed 
by  and  between  the  shipper  of  said  goods  and  the  respondent 
that  the  respondent  should  not  be  held  to  reimburse,  in  case 
of  loss,  more  than  the  intrinsic  value  of  each  package  lost, 
calculated  at  the  port  of  loading,  without  any  profit  or  dam- 
ages, the  reimbursement  not  to  exceed  12  francs  fifty  for 
each  decimeter,  or  a  total  of  500  francs  per  package; 
and  it  was  further  agreed  that  in  case  of  damage  or  loss 
respondent  should  not  be  holden  for.  more  than  the  pa)nnent 
of  an  indemnity  calculated  at  the  pro  rata  of  the  sum  paid; 
unless  the  declaration  of  value  were  stated  in  the  bill  of  lading 
and  freight  paid  thereon  according  to  the  value  or  cubage 
thereof,  at  the  choice  of  the  respondent:  in  which  case  the 
declaration  should  govern  both  parties. 

That  had  the  libelants  so  stated  the  true  value  of  the  said 
goods,  wares  and  merchandise  the  respondent,  under  the  said 
contract  of  carriage,  would  have  exacted  an  additional  amount 
of  freight,  based  upon  the  value  of  the  said  goods,  wares  and 
merchandise,  which  it  was  deprived  from  exacting  by  failure 
of  the  libelants  to  so  state  the  true  and  exact  value.  That  by 
the  said  contract  of  affreightment  it  was  agreed  between  the 
libelants  and  the  respondent  that  the  value  of  said  goods, 
wares  and  merchandise  did  not  exceed  the  sum  of  500  francs 
per  package,  and  the  rate  of  freight  charged  by  the  respond- 
ent from  the  libelants  was  based  upon  the  value  so  repre- 
sented, and  not  upon  the  value  which  the  libelants  now  set  up 
as  the  actual  value  of  the  said  goods,  wares  and  merchandise. 
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That,  therefore,  under  the  said  agreement  and  bill  of  lad- 
ing, this  respondent  is  not  liable  for  any  amount  except  as 
provided  for  in  said  bill  of  lading,  and  as  set  forth  herein- 
above. 

And  for  a  further,  separate  and  distinct  defense  and  answer 
to  the  cause  of  action  alleged  by  the  libelant,  Max  Herman, 
this  respondent  alleges: 

Fifteenth.  That  at  or  about  the  time  4^i  the  delivery  of  the 
cases  alleged  to  have  been  delivered  to  the  respondent  on  be- 
half of  said  Max  Herman,  it  was  then  and  there  agreed  by 
and  between  the  shipper  of  said  goods  and  the  respondent 
that  the  respondent  should  not  be  held  to  reimburse  in  case 
of  loss  more  than  the  intrinsic  value  of  each  package  lost, 
calculated  at  the  port  of  loading,  without  any  profit  or  dam- 
ages, the  reimbursement  not  to  exceed  12  francs,  fifty  for  each 
decimeter,  or  a  total  of  500  francs  per  package;  and  it  was 
further  agreed  that  in  case  of  damage  .or  loss  respondent 
should  not  be  holden  for  more  than  the  payment  of  an  in- 
demnity calculated  at  the  pro  rata  of  the  sum  paid;  unless 
the  declaration  of  value  were  stated  in  the  bill  of  lading  and 
freight  paid  thereon  according  to  the  value  or  cubage  thereof 
at  the  choice  of  the  respondent :  in  which  case  the  declaration 
sliould  govern  both  parties. 

That,  therefore,  under  the  said  agreement  and  bill  of  lading 
this  respondent  is  not  liable  for  any  amount,  except  as  pro- 
vided for  in  said  bill  of  lading,  and  as  set  forth  hereinabove. 

That  had  the  libelants  so  stated  the  true  value  of  the 
said  goods,  wares  and  merchandise  the  respondent,  under  the 
said  contract  of  carriage,  would  have  exacted  an  additional 
amount  of  freight,  based  upon  the  value  of  the  said  goods, 
wares  and  merchandise,  which  it  was  deprived  from  exacting 
by  the  failure  of  the  libelants  to  so  state  the  true  and  exact 
value.  That  by  the  said  contract  of  affreightment  it  was 
agreed  between  the  said  libelants  and  the  respondent  that  the 
value  of  the  said  goods,  w-ares  and  merchandise  did  not  ex- 
ceed the  sum  of  500  francs  per  package,   and  the  rate  of 
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freight  charged  by  the  respondent  from  the  libelants  was 
based  upon  the  value  so  represented,  and  not  upon  the  value 
which  the  libelants  now  set  up  as  the  actual  value  of  the  said 
goods,  wares  and  merchandise. 

That,  therefore,  under  the  said  agreement  and  bill  of  lading 
this  respondent  is  not  liable  for  any  amount,  except  as  pro- 
vided for  in  said  bill  of  lading,  and  as  set  forth  hereinabove. 

And  for  a  further,  separate  and  distinct  defense  to  the  cause 
of  action  alleged  by  each  of  the  libelants  in  this  cause,  this 
respondent  alleges : 

Sixteenth.  That  whatever  damages  were  occasioned  to  the 
goods,  wares  and  merchandise  claimed  to  have  been  the  prop- 
erty of  the  respective  libelants,  referred  to  in  the  libel  herein, 
were  occasioned  to  said  goods,  wares  and  merchandise  solely 
and  entirely  through  causes  not  in  the  control  of  this  defend- 
ant, and  through  causes  duly  excepted  in  the  said  contracts 
of  affreightment. 

Wherefore  the  said  respondent  prays  that  this  honorable 
court  will  be  pleased  to  pronounce  against  the  libel  of  the 
respective  libelants  and  condemn  the  respective  libelants  in 
costs,  and  otherwise  law  and  justice  administer  in  the  prem- 
ises. XoLAx  Brothers, 

Proctors  for  Respondent. 

[Verification,] 

(1)  Taken  from  Herman,  et  al.  v.  Compagnie  Generale  Tra:i  — 
atlantique,  242  Fed.  859,  155  C.  C.  A.  447. 

The  Harter  Act  does  not  apply  to  a  case  where  there  is  no  affirmativt* 
evidence  that  the  vessel  was  seaworthy  at  the  beginning  of  the  voyage: 
no  inferences  are  permitted  as  to  that  matter.  Sec  The  Wildcraft,  201  U.  S. 
378,  50  L.  Ed  794. 

It  is  al<^o  well  established  that  the  carrier  has  the  burden  of  showinii: 
that  the  damage  complained  of  arose  from  an  excepted  peril.  The 
Folmina,  212  U.  S.  354,  53  L.  Ed.  546. 

As  to  seaworthiness,  that  is  a  relative  matter,  and  establishing  sen- 
worthiness  for  one  class  of  cargo  or  business  does  not  establish  it  for 
another  class.    The  Southmark,  191  U.  S.  11,  48  L.  Ed  65. 

Although  the  bill  of  lading  contains  a  specific  exception  against  liability 
for  wetting  by  sea  water,  the  carrier  is  liable  for  damages  so  caused 
unless  the  presence  of  the  sea  water  is  explained  and  seaworthiness  is  also 
at  the  same  time  established.  Herman  v.  Cie.  Gle.  Transatlantique,  242  Fed. 
S59,  155  C.  C.  A.  447. 


2224 


ADMIRALTY 


No.  1404. 

Answer  to  InteiTOgatories.(l) 

[Caption.] 

To  the  Honorable,  etc. : 

The  answer  of  J.  O.,  claimant  and  owner  of  the  steam  tug 
P..  her  engines,  etc.,  to  the  libel  of  the  United  States  of 
America,  for  the  violation  of  Section  4370  of  the  Revised 
Statutes  of  the  United  States,  showeth : 

First.  And  for  answer  to  the  interrogatories  propounded 
by  the  libelant  herein  the  claimant  says,  in  answer  to  the  first 
of  said  interrogatories,  that  the  owner  of  the  said  tugboat, 

P.,  and  the  owner  on  the day  of  ,  and  for  thirty 

days  prior  thereto,   was  J.   O.,  of  ,   British   Columbia, 

Dominion  of  Canada; 

In  answer  to  the  second  interrogatory,  claimant  says  that 
the  master  of  said  tugboat,  P..  was,  and  now  is.  T.  L..  of 
,  British  Columbia,  Dominion  of  Canada: 

In  answer  to  the  third  interrogatory,  said  tugboat,  P.,  is 

registered  at  ,  British  Columbia,  Dominion  of  Canada, 

and  belongs  to  the  port  of ,  British  Columbia,  Dominion 

of  Canada ; 

For  answer  to  the  fourth  interrogatory,  claimant  herein 
says  that  the  said  tugboat.  P.,  first  commenced  towing  the 

said  bark,  F.,  at  a  place  about  miles  from  Port  , 

upon  Island,  in  the  Province  of  British  Columbia,  Do- 
minion of  Canada. 

(1)  See  Admiralty  Rule  27. 


No.  1405. 

Exceptions  to  Answers  to  Interrogatories. 

[Caption.] 

The  libelant,  Eugene  J.  F.  Coleman,  excepts  separately  and 
and  severally  to  the  answer  to  each  of  the  interrogatories 
(except  the  tenth)  propounded  to  the  respondent,  I.  H.  Aiken, 
at  the  end  of  the  libel  wherein  said  Eugene  J.  F.  Coleman  ts 
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libelant  and  said  I.  H.  Aiken  is  respondent,  now  pending  in 
this  honorable  court,  and  for  grounds  of  exception  assigns 
separately  and  severally  the  following: 

(1)  Because  the  only  answer  that  respondent  has  made  to 
the  interrogatory  is  that  he  has  no  "personal  knowledge"  of 
the  matters  inquired  about  in  same;  and  it  does  not  appear 
that  he  did  not  have  at  the  time  he  answered  said  interroga- 
tory, competent  evidence  of  the  facts  inquired  about  in  said 
interrogatory  in  his  possession  or  under  his  control. 

(2)  Because  the  only  answer  that  respondent  has  made  to 
the  interrogatory  is  that  he  has  no  "personal  knowledge"  of 
the  matters  inquired  about  in  the  same ;  and  it  does  not  appear 
that  respondent  did  not  have  at  the  time  he  answered  the  in- 
terrogatory in  his  possession  or  under  his  control,  records, 
books,  papers  or  documents  which  contained  competent  evi- 
dence of  the  matters  inquired  about  in  the  interrogatory. 
*  *  *  A.  B.  and  C  D., 

Proctors  for  Libelant. 


No.  1406. 

Claim  and  Answer. 

[Caption  and  Address.] 

And  now  C.  D.,  of ,  intervening  for  his  interest  in  the 

ship  .  appears  before  this  honorable  court,  and  for  an- 
swer to  the  libel  and  complaint  of  T.  B.,  of ,  against  the 

said  ship,  and  against  all  persons  lawfully  intervening  for 
their  interest  therein,  alleges  and  articulately  propounds  as 
follows : 

First.    That  the  respondent  is  now  the  owner  of  the  said 

ship ,  and  also  was  the  owner  of  the  same  during  the 

time  the  said  T.  B.  belonged  thereto,  and  that  the  said  T.  B. 
was  duly  hired  to  serve  on  board  the  said  ship  for  the  voy- 
age, as  in  the  first  article  in  said  lil)cl  is  propounded;  the 
articles  of  agreement  for  which  voyage,  signed  by  the  said 
T.  B.,  the  respondent  does  herewith  produce  in  court,  accord- 
ing to  the  prayer  in  the  said  first  article. 
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Second,    That  the  said  ship ,  having  taken  on  board 

a  cargo  of  divers  goods  and  merchandise  for  the  voyage,  pro- 
ceeded therewith  for  the  port  of  ,  in  ,  and  there 

safely  arrived  and  delivered  her  cargo  and  made  freight,  as 
in  the  third  article  in  the  said  libel  is  propounded. 

Third.    That  whilst  the  said  ship was  at  the  port  of 

,  the  said  T.  B.,  etc.  [Here  state  the  bad  conduct  of  the 

libelant,  amounting  to  mutiny  or  desertion,  or  other  ground 
of  forfeiture  of  wages,  and  such  other  matters  shozving  that 
the  shipping  articles  were  substantially  broken,  and  also  any 
other  matters  calculated  to  support  and  establish  the  defense,] 

Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  this  honor- 
able court:  in  verification  whereof,  if  denied,  the  respondent 
prays  leave  to  refer  to  depositions  and  other  proofs,  to  be  by 
him  exhibited  in  this  cause. 

Wherefore  the  respondent  prays  that  this  honorable  court 
would  be  pleased  to  pronounce  against  the  libel  aforesaid, 
and  to  condemn  the  libelant  in  costs,  and  otherwise  right  and 
justice  to  administer  in  the  premises.  C  D. 

Y.  &  Y.,  Proctors. 

[Verification.] 


Ho.  1407. 

Answer  by  an  Agent,  or  Consignee,  with  Claim  Interposed. 

The  District  Court  of  the  United  States 
for  the District  of . 

A.  B.  \ 

vs.  >  In  Admiralty. 

The  Ship  — .      ) 

To  the  Hon.  G.  W.,  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the District  of : 

The  answer  of  E.  F.,  agent  of  L.  M.,  the  owner  [or,  of  E. 
F.,  the  consignee],  a  claimant  of  the  ship  [or,  etc.],  to  the 
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libel  of  A.  B.  against  the  said  ship,  in  a  cause  of  collision  [or, 
etc],  civil  and  maritime,  and  the  respondent  showeth  as 
follows : 

First  That  the  said  L.  M.  is  the  true  and  bona  fide  owner 
(1)  of  the  said  ship,  and  that  no  other  person  is  the  owner 
thereof,  and  that  the  said  E.  F.  is  duly  authorized  by  the 
said  L.  M.  to  put  in  a  claim  in  behalf  of  the  said  ship  in 
this  suit. 

Second,  [Here  state  the  facts  of  the  defense  and  claim  in 
numbered  articles,  concluded  with  the  last  article,  prayer,  etc., 
as  in  No.  1399.] 

(1)  See  26th,  27th  and  48th  Rules  in  Admiralty. 


No.  1408. 

Libelant's  Answer  to  Cross-Libcl.(l) 

In  the  District  Court  of  the  United  States  for  the  Southern 

District  of  Texas. 

The  Steele  Towing  &  Wrecking  Company 

vs. 
Steamship  "Kennebec"  and  Cargo. 

To  the  Hon.  Waller  T.  Burns,  Judge  of  said  Court: 

Now  comes  The  Steele  Towing  &  Wrecking  Company, 
libelant,  and  files  this  its  answer  to  the  cross-libel  herein  filed 
by  the  Seaboard  and  Gulf  Steamship  Company,  the  claimant 
herein,  hereinafter  called  respondent,  also  by  way  of  supple- 
menting the  allegations  of  the  original  libel  filed  herein,  and 
respectfully  shows  to  the  court  as  follows: 

First.  Libelant  admits  that  on  or  about  the  first  dav  of 
May,  1915,  the  SS.  "Kennebec^"  went  aground  near  the 
mouth  of  the  Brazos  river  and  in  a  direction  generally  west 
of  south  of  the  southwest  jetty  at  the  mouth  of  the  river,  and 
says  that  the  vessel  was  stranded  on  the  submerged  lands  or 
beach  of  the  Texas  coast.  Libelant  does  not  admit  that  nei- 
ther the  "Kennebec"  nor  her  cargo  in  their  stranded  position 
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was  in  any  continuous  or  imminent  danger  or  peril  and  in  no 
imminent  danger  of  serious  or  total  destruction  or  loss.  Libel- 
ant alleges  that  it  is  now  advised  that  the  true  date  on  which 
the  "Kennebec''  went  ashore  was  April  30,  1915. 

Libelant  denies  that  a  valid  and  binding  contract  and  agree- 
ment between  the  libelant  and  respondent  for  the  use  of  the 
steam  tug  "Senator  Bailey''  in  rendering  assistance  to  the 
"Kennebec"  was  entered  into  as  by  respondent  alleged.  In 
this  connection  libelant  says  that  during  the  forenoon  of  Sat- 
urday, May  1,  1915,  S.  E.  Paul,  the  agent  of  respondent, 
called  over  long-distance  telephone  from  Velasco,  or  the 
mouth  of  the  Brazos,  the  office  of  libelant  in  the  city  of  Gal- 
veston, and  talked  over  the  wire  with  C.  W.  StoneBurner. 
the  representative  of  libelant.  The  material  substance  of  the 
conversation  was  that  Paul  stated  to  StoneBurner  that  the 
"Kennebec"  had  lightly  run,  while  navigating,  upon  a  small 
lump  not  far  from  the  mouth  of  the  Brazos,  and  that  he 
desired,  in  behalf  of  respondent,  to  procure  the  help  of  the 
"Bailey"  in  aiding  the  "Kennebec"  to  free  herself  from  the 
lump  where  Paul  stated  the  "Kennebec"  had  stuck.  Stone- 
Burner inquired  whether  the  service  that  Paul  desired  to  be 
rendered  by  the  tug  "Senator  Bailey"  was  in  the  nature  of  a 
salvage  or  wrecking  service,  in  response  to  which  Paul  as- 
sured StoneBurner  that  the  service  that  was  needed  was  not 
in  the  nature  of  a  salvage  or  wrecking  service,  but  was  of  a 
very  simple  nature,  and  in  substance  that  all  that  was  i:eeded 
was  simply  to  help  the  "Kennebec"  by  giving  her  a  pull. 
Relying  solely  on  the  representations  and  information  so 
given  to  him  by  Paul,  StoneBurner  agreed,  on  behalf  of 
libelant,  to  send  the  "Senator  Bailey"  from  Galveston  to  the 
"Kennebec"  to  give  her  a  pull  as  requested  by  Paul,  for  the 
compensation  of  $250  per  day  to  be  measured  by  the  period 
intervening  between  the  time  that  the  "Senator  Bailey"  should 
leave  Galveston  and  the  time  that  it  would  take  to  make  her 
return  to  Galveston  after  having  given  the  pull  upon  the 
"Kennebec"  as  libelant  had  agreed  to  do.     At  the  time  of 
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the  said  conversation,  which  resulted  in  the  "Bailey"  being 
sent  to  the  "Kennebec,"  the  said  agent  of  the  respondent  well 
knew  the  position  and  the  situation  of  the  "Kennebec,"  and 
withheld  such  information  from  libelant,  and  induced  libelant 
to  believe  that  a  wholly  different  situation  existed  from  that 
which  in  fact  did  exist.  At  the  time  of  the  conversation, 
libelant  had  no  knowledge  or  information  of  the  stranding  of 
the  "Kennebec"  or  of  her  position  and  condition  other  than 
that  imparted  by  Mr.  Paul  during  the  course  of  said  phone 
conversation.  It  was  in  pursuance  of  this  understanding  and 
agreement  so  made  in  the  telephone  conversation  that  the  tug 
"Senator  Bailey"  was  sent  to  the  "Kennebec";  and  under  the 
facts  of  this  case  libelant  says  that  it  is  entitled  to  have  com- 
pensation awarded  to  it  as  prayed  for  in  the  libel. 

Libelant  says  that  it  is  true  that  after  reaching  the  "Ken- 
nebec," the  "Senator  Bailey"  proceeded  with  the  work  of 
salving  or  rescuing  the  "Kennebec"  and  her  cargo  from 
the  position  in  which  the  "Kennebec"  was  found,  and  that  in 
so  doing  the  "Senator  Bailey"  was  in  full  charge  of  her 
master,  who  assumed  direction  of  the  work.  On  one  or  more 
occasions  during  the  progress  of  the  work  the  master  of  the 
"Bailey"  acted  on  the  suggestions  of  the  master  of.  the  "Ken- 
nebec" as  to  some  feature  of  the  work.  In  thus  answering, 
libelant  does  not  intend  to  say  that  the  master  of  the  "Ken- 
nebec" was  not  expected  to  use  all  means  in  his  power  to 
extricate  his  vessel  from  the  shoals,  and  libelant  alleges  that 
it  was  the  duty  of  the  master  of  the  "Kennebec"  to  use  all 
possible  effort  to  accomplish  this  end. 

Libelant  specifically  denies  all  and  singular  the  allegations 
of  negligence  contained  in  the  cross-libel  and  says  that  the 
work  performed  by  the  "Senator  Bailey"  was  performed  with 
due  care  and  diligence. 

Libelant  admits  that  the  master  and  crew  of  the  "Bailey" 
were  employes,  and  under  the  direction  and  control  of  libelant. 

Libelant  does  not  admit  that  the  injuries  which  respondent 
claims  it  was  later  found  had  been  sustained  by  the  "Ken- 
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nebec/'  were  sustained  at  the  particular  time  and  in  the  par- 
ticular manner  alleged  by  respondent ;  and  in  this  connection, 
libelant  says  that  if  any  fault  or  negligence  is  to  be  attrib- 
uted to  any  one  for  the  stranding  of  the  "Kennebec"  the 
second  time,  such  fault  was  due  to  the  failure  of  the  master 
of  the  "Kennebec"  to  so  handle  or  aid  his  vessel  when  she 
was  coming  off  the  shoals  the  first  time  as  to  prevent  the 
current  from  carrying  the  "Kennebec"  a  second  time  aground. 

Libelant  further  says  that  it  was  between  5  and  6  o'clock 
on  the  morning  of  Sunday,  May  2nd,  that  the  tug  "Senator 
Bailey"  began  actively  to  prosecute  the  salvage  work,  and 
that  by  noon  of  that  day  the  tug  had  rescued  the  "Kennebec" 
and  her  cargo  from  the  shoals  or  beach,  and  had  towed  her 
to  deep  water  in  the  gulf  where  she  was  anchored ;  that  the 
"Senator  Bailey,"  at  the  request  of  the  master  of  the  "Ken- 
nebec," thereupon  carried  some  letter  or  communication  from 
the  master  of  the  "Kennebec"  to  Mr.  Paul  at  the  sulphur 
dock,  or  some  nearby  point  up  the  river;  that  later  in  the 
day  the  master  of  the  "Bailey"  was  requested  by  the  respond- 
ent to  tow  the  "Kennebec"  to  Galveston,  and  in  pursuance  of 
this  request  the  "Kennebec"  was  towed  in  her  disabled  condi- 
tion to  Galveston  and  was  docked  in  Galveston  harbor. 

That  except  as  the  allegations  of  the  first  paragraph  of 
the  answer,  or  cross-libel,  are  herein  admitted,  the  allegations 
are  denied. 

Second,  Libelant  denies  that  any  injuries  to  the  "Ken- 
nebec," which  were  discovered  just  after  she  was  taken  into 
deep  water  to  anchor  by  the  "Bailey,"  or  at  any  later  date, 
were  caused  by  the  negligence  of  the  master  and  crew  of  the 
"Senator  Bailey."  Libelant  has  heard  that  a  certain  injury, 
or  injuries,  to  the  "Kennebec"  were  discovered,  but  asks 
proof  by  the  respondent  of  the  nature  of  such  injuries. 

Libelant  does  not  know,  and  hence  does  not  admit,  that 
repairs  and  disbursements  were  made  and  expenses  incurred, 
and  that  such  were  reasonable,  as  alleged  in  paragraph 
seventh  of  respondent's  cross-libel.    Libelant  denies  that  any 
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such  repairs  and  that  any  such  expenditures  were  rendered 
necessary  through  the  negh'gence  of  libelant  and  of  the  master 
and  crew  of  the  "Senator  Bailey." 

Except  as  herein  admitted,  libelant  denies  all  allegations  of 
paragraph  seventh  of  the  cross-libel.    • 

Third.  Libelant  admits  that  after  the  libel  had  been  filed 
and  the  "Kennebec"  had  been  seized  in  this  suit,  the  respond- 
ent tendered  to  it  the  sum  of  $500,  accompanied  by  the 
declaration  that  such  tender  was  to  be  in  full  satisfaction  of 
any  and  all  amounts  due  and  owing  by  the  "Kennebec"  and 
respondent  on  account  of  the  services  rendered  by  the  "Sena- 
tor Bailey." 

Premises  considered,  libelant  says  that  respondent  should 
not  recover  upon  its  cross-libel  herein,  and  libelant  further 
prays  that  this  court  will  award  to  it  a  reasonable  and  proper 
salvage  compensation  as  prayed  for  in  the  original  libeL 

The  Steele  Towing  &  Wrecking  Co., 
By  Haight.  Sandford  &  Smith, 
W.  T.  Armstrong, 

W.  T.  Armstrong,  Proctors. 

Haight,  Sandford  &  Smith, 
Proctors  for  Libelant. 

State  of  Texas, 

County  of  Galveston. 

C.  W.  StoneBurner,  being  first  duly  sworn,  says  that  he 
is  secretary-treasurer  of  The  Steele  Towing  &  Wrecking 
Company,  libelant  in  the  above  cause,  that  he  has  read  the 
foregoing  answer,  and  that  he  knows  the  contents  thereof 
and  that  the  same  are  true  of  his  knowledge  and  belief,  ex- 
cept as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  C.  W.  StoneBurner. 

Subscribed  and  sworn  to  by  C.  W.  StoneBurner  before  me, 
this  22nd  day  of  June,  1915.  Irene  C.  Skeete, 

[Seal.]  Notary  Public  in  and  for  Galveston 

County,  Texas. 

(1)  Taken  from  The  Kennebec,  231  Fed.  423,  145  C.  C.  A.  417. 
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No.  1409. 

Order  Allowing  Amendment  to  Answer  to  be  Filed. 

[Caption,] 

Now,  at  this  day,  on  motion  of  Mr.  Y.,  of  proctor  for  re- 
spondent C  D.,  it  is  ordered  that  said  respondent  be,  and  he 
is  hereby,  allowed  to  file  an  amendment  to  his  answer  setting 
out  facts  arising  during  the  pendency  of  this  suit. 


No.  1410. 

Replication  to  Claim  and  Answer. 

In  the  early  practice  in  admiralty  in  this  country  a  replica- 
tion was  not  unusual.  Under  Admiralty  Rule  51,  as  amended 
in  1896,  160  U.  S.  693,  no  replication,  general  or  special, 
is  allowed. 

If  new  facts  are  alleged  in  the  answer  they  stand  under 
Rule  51  as  denied  without  further  pleading.  If  the  libelant 
desires  to  plead  specially  to  new  facts  in  the  answer  by  way 
of  confession,  avoidance  or  explanation,  he  has  that  oppor- 
tunity under  the  rule  by  filing  an  amended  libel.  In  practice 
it  ordinarily  is  not  required  that  he  file  a  complete  amended 
libel,  but  may  deal  with  such  new  matters  in  an  amendment 
to  the  libeL 


No.  1411. 

Order — ^Lieave  to  File  Replication  to  Answer  and  Cross-] 

[Caption.] 

Ordered,  that  leave  be,  and  the  same  is  hereby  grante3  to 
claimant  to  file  replication  to  answer  of  original  libelant  to 
cross-libel. 
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No.  1412. 

Replication  of  Claimant  to  Answer  of  Original  Libelant  to 

Cro88-Libel.(l) 

[Caption.] 

To  the  Honorable  Waller  T.  Burns,  Judge  of  said  Court: 

Seaboard  &  Gulf  Steamship  Company,  claimant  of  the 
steamship  "Kennebec**  and  cross-libelant  herein,  replying  to 
the  answer  of  the  original  libelant,  The  Steele  Towing  & 
Wrecking  Company,  to  the  cross-libel  of  this  claimant,  denies 
all  of  the  allegations  contained  in  the  first  paragraph  of  said 
answer  of  said  The  Steele  Towing  &  Wrecking  Company  as 
to  any  misrepresentations  made  by  S.  E.  Paul  and  as  to  any 
facts  by  which  the  said  The  Steele  Towing  &  Wrecking 
Company  seeks  to  avoid  the  effect  of  the  contract  entered 
into  between  it  and  this  claimant.  This  claimant  further 
alleges  that  even  if  there  were  any  such  misrepresentations, 
which  is  not  admitted  but  expressly  denied,  said  The  Steele 
Towing  &  Wrecking  Company  waived  the  effect  thereof  and 
ratified  the  contract  and  agreement  entered  into  between  it 
and  this  claimant  in  that  with  full  knowledge  of  all  of  the 
facts  it  elected  not  to  rescind  said  contract. 

Except  as  herein  expressly  admitted  or  as  admitted  in  the 
original  answer  and  cross-libel  of  this  claimant,  all  of  the 
facts  in  said  answer  of  The  Steele  Towing  &  Wrecking  Com- 
pany are  denied. 

A.  E.  Masterson, 
Barry,  Wainwright, 
Thacher  &  Symmers, 
Terry  Cavin  &  Mills, 

Proctors  for  Seaboard  &  Gulf  Steamship  Company, 

Qaimant. 
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State  of  Texas, 

County  of  Galveston. 

S.  E.  Paul,  being  duly  sworn,  says  that  he  is  general  agent 
of  Seaboard  &  Gulf  Steamship  Company,  claimant  and  cross- 
libelant  in  the  above  cause;  that  he  has  read  the  foregoing 
reply  to  the  answer  of  The  Steele  Towing  &  Wrecking  Com- 
pany to  the  cross-libel  of  said  claimant  and  knows  the  contents 
thereof,  and  that  the  same  afe  true  of  his  knowledge  and  belief 
except  as  to  the  matters  therein  stated  to  be  alleged  on  infor- 
mation and  belief  and  as  to  those  matters  he  believes  them  to 
be  true.  S.  E.  Paul. 

Subscribed  and  sworn  to  by  S.  E.  Paul  before  me  this 
23rd  day  of  June,  A.  D.  1915. 

W.  D.  Baggett, 

[Seal.]  Notary  Public  in  and  for  the  County  of 

Galveston,  State  of  Texas. 

(1)  Taken  from  The  Kennebec,  231  Fed.  423,  143  C.  C.  A.  417.  See 
Admiralty  Rule  51,  dispensing  with  replication,  except  upon  order  therefor. 


No.  1413. 
Order  for  Leave  to  File  Amended  libeL(I) 

[Caption.] 

On  motion  of  R.  X.,  one  of  the  proctors  for  libelant,  and 
good  cause  appearing  therefor,  it  is  ordered  that  libelants 
have  leave  to  file  the  within  amended  libel,  and  that  the  same 
be  filed,  nunc  pro  tunc,  as  of  the  date  of ,  19 — . 

(1)  The  practice  in  the  matter  of  amendments  is  liberal.  See  Adm. 
Rule  24;  Hughes  on  Admiralty,  Sec.  193;  Foster's  Fed.  Prac.  (5th  ed.). 
Sec.  579. 
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No.  1414 

Stipulation  for  Costs  \>y  Libellant  in  a  Suit  in  Rem  (i). 

The  District  Court  of  the  United  States 

for  the District  of . 

On  \he day  of ,  in  the  year  of  our  Lord  eighteen 

hundred  and  ninety-four,  before  me,  S.  T.,  Clerk  of  the 
said  Court  [pty  United  States  Commissioner,  or  as  may 

A.  B.  ^ 

vs.  >     In  Admiralty. 

The   Ship  ,j. 

In  a  cause  of  contract  [or  as  may  be] ,  civil  and  maritime, 
moved  and  prosecuted  in  said  court. 

Which  day  personally  appeared  the  above-named  A.  B.,  and 

produced  for  sureties  G.  H.,  [occupation] ^  of ,  and  J.  K., 

[occupation]  y  of ,  and  the  said  A.  B.,  G.  H.,  and  J.  K.^ 

submitting  themselves  to  the  jurisdiction  of  the  court,  bound 
themselves  there,  their  executors  and  administrators,  unto  the 
said  L.M.,  the  claimant  of  the  aforesaid  ship,  [when  the  stip- 
ulation is  made  before  the  claimant  has  appeared^  say^  "  For  the 
benefit  of  whomsoever  it  may  concern ''  ]  in  the  sum  of 
$250.00  [or  whatever  sum  is  required  by  the  rule  or  usage  of 
the  court]  ,  that  the  said  A.  B.  shall  prosecute  his  action  in  this 
behalf,  and  pay  all  costs  and  expenses  which  shall  be  awarded 
against  the  said  A.  B.  in  said  cause  by  the  final  decree  of  the 
said  court,  or  upon  appeal  of  the  appellate  court,  and  unless 
he  shall  do  so  they  hereby  severally  consent  that  execution 
shall  issue  forth  against  them,  their  executors  and  adminis- 
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trators,  goods,  chattels,  lands,  and  tenements,  wheresoever 
the  same  may  be  found,  to  the  value  of  the  sum  above  men- 
tioned. A.  B.  (3). 

G.  H. 
J.  K. 
The  same  day  taken  and  acknowledged  before  me  (2). 
[Seal.]  B.  R., 

Clerk  of  the  District  Court  of  the 

United  States  for  the 

District  of . 

(i)  In  regard  to  when  a  stipulation  is  required,  see  Rules  3,  4,  5,  6, 
10,  II,  25,  26,  34, 35,  and  59,  in  Admiralty ;  in  Rules  3,  4,  5,  and  6,  suits 
in  personam,  sl  bond  or  stipulation  is  mentioned. 

(2)  Before  whom  acknowledgments  may  be  made.  See  5th  and 
35th  Rules  in  Admiralty.  For  an  exception  to  these  rules,  see  R.  S., 
Sec.  941. 

(3)  Stipulations  ought  not  to  be  sealed ;  and  possibly  bonds.  In 
Marriott's  Formulary  (272),  after  "  Form  of  Bail  Bond,"  there  is  this 
note,  "  The  bond  is  not  to  be  sealed." 


Ho.  1415 

Justification  of  Sureties. 

The  United  States  of  America, 

District  of ,  ss. 

G.  H.  and  J.  K.,  the  sureties  above  named,  each  for  him- 
self solemnly  swears  that  after  paying  his  just  debts  and  lia- 
bilities he  is  worth dollars  in  real  estate  and  personal 

property  within  the  jurisdiction  of  said  court  and  subject  to 
execution  and  levy.  G.  H. 

J.  K. 
Subscribed  and  sworn  to  before  me  on  the  day  aforesaid. 
[Seal.]  B.  R., 

Clerk  of  the  District  Court  of  the 
United  States  for  the       ■ 
District  of . 
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No.  1416. 

Stipulation  for  Costs  by  Libelant  in  Personam. 

Form  Nq.  1414  will  furnish  sufficient  guide  for  a  stipula- 
tion for  costs  by  libelant  in  an  action  in  personam,  and  No. 
1415  for  justification  of  sureties. 


Ho.  1417. 

Stipulation  for  Costs  by  Claimant.(l) 

[Proceed  as  in  No.  1414,  to  the  words  "prosecuted  in  said 
court,"  and  continue  as  follows:] 

•Which  day  personally  appeared  L.  M.,  of  ,  as  claim- 
ant of  the  said  ship ,  and  produced  for  sureties  G.  H. 

and  J.  K.,  and  the  said  L.  M.,  G.  H.  and  J.  K.,  submitting 
themselves  to  the  jurisdiction  of  the  said  court,  bound  them- 
selves, their  heirs,  executors  and  administrators  unto  the 
said  A.  B.  in  the  sum  of  two  hundred  and  fifty  dollars  to 
pay  all  costs  and  expenses  which  shall  be  awarded  against 
the  said  L.  M.  in  said  cause,  by  the  final  decree  of  the  said 
court,  or,  upon  appeal,  of  the  appellate  court;  and  unless  he 
shall  so  do,  they  do  hereby  severally  consent  that  execution 
shall  issue  forth  against  them,  their  heirs,  executors  and  ad- 
ministrators, goods  and  chattels,  lands  and  tenements,  where- 
soever the  same  may  be  found.  L.  M. 

G.  H. 
J.  K. 
Same  day  taken  and  acknowledged  before  me. 
[Seal.]  S.  L., 

United  States  Commissioner. 

[Add  justification  of  sureties.] 

(1)  See  26th  Rule  in  Admiralty. 
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No.  1418. 

Stipulation  for  the  Safe  Return  of  a  Ship. 

At  a  District  Court  of  the  United  States  of  America,  held  at 

,  within  and  for  the  district  of ,  on  the  

day  of ,  1894. 

A.  B.,  owner  of  three-eighths  part  of  the  ship  [or,  etc] 
•,  against  the  said  ship,  and  against  R.  S.,  the  master 


thereof,  and  C.  D.,  the  owner  of  the  remaining  five-eighths 
part  thereof. 

Which  day  personally  appeared  the  above-named  C.  D.. 

and  produced  for  sureties  E.  F.,  of ,  and  G.  H.,  of , 

.    And  the  said  C.  D.,  E.  F.  and  G.  H.,  submitting  them- 


selves to  the  jurisdiction  of  this  court,  bound  themselves,  their 

heirs,  executors  and  administrators  in  the  sum  of .  being 

double  the  appraised  value  of  three-eighths  part  of  the  said 
vessel,  unto  the  above-named  A.  B.,  owner  of  the  said  three- 
eighths  part  of  the  said  vessel,  for  the  return  of  the  said 

vessel  to  the  port  of ,  being  the  port  to  which  the  same 

belongs,  or  else  to  pay  to  the  said  A.  B.  the  value  of  his  said 
shares;  and  unless  they  shall  so  do,  they  hereby  severally 
consent  that  execution  shall  issue  forth  against  them,  their 
heirs,  executors  and  administrators,  goods  and  chattels, 
wheresoever  the  same  shall  be  found,  to  the  value  of  the  sum 
aforesaid.  C.  D. 

E.  F. 

G.  H. 

[Add  acknowledgment  and  justification  of  sureties.] 
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No.  1419. 

Cost  Bond  by  Libelant  in  Personam.  (1) 

Know  all  men  by  these  presents  that  we,  A.  B.,  of ,  as 

principal,  and  G.  H.,  of ,  and  J.  K.,  of ,  as  sureties, 

are  held  and  firmly  bound  to  L.  M.  in  the  sum  of  $250 
[or  xihatever  amount  is  required  by  the  rule  of  the  said  court], 
to  be  paid  to  the  said  L.  M.,  his  executors  or  assigns ;  to  the 
payment  whereof  we  bind  ourselves,  our  heirs,  executors  and 
adininisirators  jointly,  severally  and  firmly  by  these  presents. 

Dated  on  this  day  of ,  1894. 

\Miereas,  the  above-named  A.  B.  has  commenced  an  action 
[or,  is  about  to  file  his  libel]    in  the  district  court  of  the 

United  States  for  the district  of ,  against  L.  M.  in 

a  cause  of  contract  [or  as  may  6r],  civil  and  maritime:  and 
now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said  A.  B.  shall  prosecute  as  aforesaid  and  abide  all 
orders  interlocutory  and  final  of  the  aforesaid  court  and  pay 
all  costs  and  expenses,  if  such  shall  be  awarded  against  him 
by  the  final  decree  of  the  aforesaid  court  or  any  appellate 
court,  then  this  obligation  will  be  void,  otherwise  it  shall 
remain  in  full  force  and  virtue.  A.  B. 

G.  H. 
J.  K. 

\^Add  justification  of  surety,] 

(1)  The  above  will  furnish  a  sufficient  guide  for  bonds  in  other  cases 
under  the  Admiralty  Rules.  This  form  of  security  in  suits  in  rem  is  not 
favored,  to  say  the  least,  in  the  Rules  in  Admiralty.  Conkling's  Admiralty, 
pp.  104  it  seq. 


2240  ADMIRALTY 

No.  1420. 

Stipulation  to  Answer  Decree.  (1) 

[Proceed  as  in  No.  1414,  to  the  words  "prosecuted  in  said 
court/'  and  continue  as  follows:] 

Whkh  day  personally  appeared  L.  M..  of ,  as  claimant 

of  the  said  vessel,  and  produced  for  surety  G.  H.,  of  , 

and  J.  K.,  of ^,  the  said  L.  M.,  G.  H.  and  J.  K.,  submit- 
ting themselves  to  the  jurisdiction  of  the  said  court,  bound 
themselves,  their  heirs,  executors  and  administrators  in  the 

sum  of [double  the  amount  sued  for]  unto  the  said  A. 

B. ;  that  the  said  L.  M.  shall  abide  and  answer  the  decree  of 
the  said  court  in  the  aforesaid  cause,  and  unless  he  shall  so 
do,  they  do  hereby  severally  consent  that  execution  shall  issue 
forth  against  them,  their  heirs,  executors  and  administrators, 
goods  and  chattels,  lands  and  tenements,  wheresoever  the 
same  may  be  found  for  the  value  of  the  sum  above  men* 
tioned.  L.  M. 

G.  H. 
T.  K. 

The  same  taken  and  acknowledged  before  me. 

[Seal.]  J.  N., 

United  States  Commissioner. 

I  approve  of  the  sufficiency  of  the  sureties  to  the  within 
stipulation  [or,  bond]. 

Dated  this day  of ,  1894.  J.  S., 

Judge  [or,  Collector  of  Port  J. 

(1)  One  surety  is  probably  sufficient,  and  the  Judge,  or  Collecior  of 
Port,  should  certify  to  the  sufficiency  of  the  surety,  or  sureties.  Sec 
R.  S.  Sec.  ^1;  Conklings  Admiralty,  p.  575.  and  Benedict's  Admiralty, 
Sees.  490  et  seq. 
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No.  1421. 

Bond  to  Obtain  Release  of  Ship.(l) 

Know  all  men  by  these  presents,  that  we,  K.  I.,  residing  at 
-,  and  M.  L.,  residing  at ,  are  held  and  firmly  bound 


unto  V.  F.,  marshal  of  the  United  States  for  the dis- 
trict of in  the  sum  of  $ [double  the  amount  claitned 

in  the  libel],  to  be  paid  to  the  said  V.  F.,  marshal  of  the 
United  States  for  the  district  aforesaid,  his  successors  and 
assigns,  for  the  payment  of  which,  well  and  truly  to  be  made, 
we  bind  ourselves  and  each  of  us,  our  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by 

these  presents.    Sealed  with  our  seals  and  dated  the day 

of . 


AVhereas,  a  libel  has  been  filed  in  the  district  court  of  the 

United  States  for  the district  of ,  on  the day 

of ,  19 — ,  by  A.  B.,  libelant,  against  the  ship  "M.,"  her 

tackle,  apparel  and  furniture,  for  the  sum  of  $ ,  on  which 

process  of  attachment  has  been  issued,  and  the  said  ship, 
tackle,  apparel  and  furniture  are  in  custody  of  the  marshal, 
under  the  said  attachment,  and  the  said  M.  L.,  claimant  of  the 
said  ship,  has  applied  for  the  discharge  of  the  ship  from  the 
custody  of  the  marshal  and  has  filed  a  claim  claiming  the  said 
ship  as  owner,  and  has  filed  a  stipulation  for  the  claimant's 
costs  pursuant  to  the  rules  and  practice  of  the  said  court ;  now, 
therefore,  the  condition  is  such  that  if  the  above  bounden 
M.  L.,  claimant,  his  heirs,  executors  and  administrators,  shall 
abide  by  and  perform  the  decree  of  this  court,  then  this  obli- 
gation shall  be  void ;  otherwise  the  same  shall  be  and  remain 
in  full  .force  and  virtue.  K.  I. 

M.  L. 

Sealed  and  delivered,  taken  and  acknowledged  this  

day  of ,  19 — ,  before  me.  . 
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United  States  of  America, 
District  of ,  ss. 

K.  I.  and  M.  L.,  being  duly  sworn,  each  deposes  and  says 
that  he  resides  as  above  set  forth,  and  that  he  is  worth  the 
sum  of  [four  times  the  amount  claimed  in  the  libel] .  over  and 
above  all  his  just  debts  and  liabilities.  K.  I. 

M.  L. 

Sworn  to  this  day  of ,  19 — ,  before  me. 


I  approve  of  the  sufficiency  of  the  sureties  to  the  within 
bond.  A.  C,  Judge, 

or  X.  &  X.,  Libelant's  Proctors. 

(1)  Admiralty  Rule  II;  R.  S.  U.  S..  Sec.  941. 


No.  1422. 

Warrant  of  Restitution. 

United  States  of  America, 
District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the District  of ,  Greeting : 

A\Tiereas,  in  a  certain  cause  moved  and  prosecuted  in  the 

district  court  of  the  United  States  for  the  district  of 

,  on  behalf  of  A.  B.  against  the  ship ,  a  claim  has 

been  interposed  by  L.  M.,  and  a  stipulation  filed  by  him  for 
the  restitution  of  the  said  vessel  now  in  your  custody  under 
the  writ  of  attachment  heretofore  issued  in  said  cause. 

You  are  therefore  by  these  presents  authorized  and  em- 
powered to  relinquish  the  said  vessel  [naming  it]  from  such 
attachment,  and  to  deliver  the  possession  thereof  to  the  said 
claimant  upon  his  paying  you  in  hand  the  sum  of  your  actual 
expenses  incurred  in  tlie  custody  and  care  of  the  same. 

Hereof  fail  not,  and  of  this  writ  make  due  return. 

[Add  teste.] 
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No.  1423. 

Monition  and  Attachment. 

United  States  of  America, 
District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  said  District,  Greeting: 

Whereas,  a  libel  has  been  filed  in  the  district  court  of  the 

United  States  for  the district  of ,  on  the day 

of ,  in  the  year  of  our  Lord  one  thousand,  eight  hundred 

and  eighty ,  by  A.  B.,  to  recover  the  sum  of dollars 

in  a  cause  of  contract  [or  as  may  be],  civil  and  maritime,  for 
the  reasons  and  causes  in  said  libel  mentioned,  and  praying 
the  usual  process  and  monition  of  the  said  court  in  that  be- 
half to  be  made,  and  that  all  persons  interested  in  said  [nafne 
of  vessel]  may  be  sighted  in  general  and  special  to  answer 
the  premises  and,  due  proceedings  being  had,  that  the  [name 
of  vessel]  may,  for  the  causes  in  said  libel  mentioned,  be 
condemned  and  sold  to  pay  the  demands  of  the  libelant. 

You  are  hereby  commanded  to  attach  the  said  [name  of 
vessel],  and  to  detain  the  same  in  your  custody  until  the  fur- 
ther order  of  the  court  respecting  the  same,  and  to  give  due 
notice  to  all  persons  claiming  the  same,  or  knowing  or  hav- 
ing anything  to  say  why  the  same  should  not  be  condemned 
and  sold  pursuant  to  the  prayer  of  the  said  libel,  that  they 
be  and  appear  before  the  said  court,  to  be  held  in  and  for  the 

district  of ,  on  the Tuesday  of ,  1894,  at 

10  o'clock  in  the  forenoon  of  the  same  day,  if  the  same  shall 
be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  juris- 
diction thereafter,  then  and  there  to  interpose  a  claim  for  the 
same,  and  make  their  allegations  in  that  behalf. 

And  what  you  shall  have  done  in  the  premises  do  you  then 
and  there  make  return  thereof,  together  with  this  writ. 

[Add  teste.] 
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No.  1424. 

Attachment  in  Personam. 

United  States  of  America, 
District  of ,  ss. 

The  President  af  the  United  States  of  America  to  the  Mar- 
shal of  the District  of ,  Greeting: 

Whereas,  a  libel  has  been  filed  in  the  district  court  of  the 

United  States  for  the district  of ,  on  the day 

of ,  by  A.  B.  against  C.  D.,  in  a  certain  action,  civil  and 

maritime,  for  [as  may  be].  And  whereas,  by  the  mandate  of 
the  Honorable  G.  W.,  judge  of  the  said  court,  process  of 
attachment  has  been  awarded  against  the  said  C.  D. 

Now,  therefore,  we  do  hereby  command  you  that  you 
attach  the  said  C.  D.,  if  he  shall  be  found  in  3rour  district, 
and  him  safely  keep,  so  that  you  have  him  before  the  judge 
of  the  said. court,  at  a  session  of  the  same  court  to  be  holden 

at ,  on  the day  of ,  to  answer  the  said  libel 

and  to  make allegations  in  that  behalf. 

And  have  you  then  and  there  this  writ. 

[Add  teste.] 


No.  1425. 

Writ  of  Seizure  on  Water.  (1) 

United  States  of  America, 
District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  said  District,  Greeting: 
Whereas,  an  information  has  been  filed  in  the  district  court 

of  the  United  States  for  the district  of ,  on  the 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety ,  by  J.  H.,  United  States  district  attor- 
ney for  the district  of ,  setting  forth  in  substance 

that  the  vessel  known  and  licensed  as  the  [name  of  vessel] 
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was  engaged  in  bringing  contraband  goods  into  the  port  of 
[or  whatever  the  charge  may  be],  contrary  to  the  pro- 
visions of  Section of  the  Revised  Statutes  of  the  United 

States  in  such  cases  made  and  provided  in  a  cause  of  seizure, 
civil  and  maritime,  for  the  reasons  and  causes  in  the  said 
information  mentioned,  and  praying  the  usual  process  and 
monition  of  the  said  court  in  that  behalf  to  be  made,  and  that 
all  persons  interested  in  the  said  vessel,  [name  of  vessel],  may 
be  cited,  general  and  special,  to  answer  the  premises,  and  due 
proceedings  being  had,  the  said  vessel  [name  df  vessel],  may, 
for  the  causes  in  the  said  information  mentioned,  and  other 
causes  appearing,  be  condemned  by  the  definitive  sentence 
and  decree  of  this  court,  and  forfeited  to  the  use  of  the 
United  States,  according  to  the  statutes  in  such  case  made 
and  provided. 

You  are  hereby  commanded  to  attach  the  said  vessel,  with 
her  tackle,  apparel  and  furniture,  and  the  cargo  found  on 
board  of  her,  and  to  detain  the  same  in  your  custody  until 
the  further  order  of  the  court  respecting  the  same,  and  to 
give  due  notice  to  all  persons  claiming  the  same,  or  knowing 
or  having  anything  to  say  why  the  same  should  not  be  con- 
demned and  sold  pursuant  to  the  prayer  of  the  said  informa- 
tion, that  they  be  and  appear  before  the  said  court,  to  be 
held  in  and  for  the district  of ,  on  the Tues- 
day of ,  1894,  at  10  o'clock  in  the  forenoon  of  the  day, 

if  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the 
next  day  of  jurisdiction  thereafter,  then  and  there  to  inter- 
pose a  claim  for  the  same,  and  to  make  their  allegations  in 
that  behalf. 

And  what  you  shall  have  done  in  the  premises  do  you  then 
and  there  make  return  thereof,  together  with  this  writ. 

[Add  teste.] 

(1)  That  this  is  a  proceeding  in  admiralty,  see  Morris'  Cotton,  8 
Wall.  507.  See  Foster's  Fed.  Frac.  (5th  ed.),  Sec  606;  Admiralty  Rules 
22  and  23;  Judtdal  Code,  Sec.  24. 
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No.  1426. 

Respondentia  Bond. 
ICaption.'] 

Whereas,  the  said  J.  K.  has  this  day  advanced  and  loaned 
to  the  said  L.  S.,  master  as  aforesaid,  for  the  use  of  the  said 
fessel  and  cargo  in  their  necessary  disbursements  on  account 
of  Estate  the  ctrcumstances'\,  and  upon  the  pledge  of  the  cargo 

of  about thousand  boxes  of ,  now  laden  on  board 

of  said  vessel. 

Now,  the  condition  is  such  that  if  the  said  vessel  shall  sail 

from  the  port  of ,  where  she  now  is,  and  proceed  with  all 

convenient  speed  on  her  voyage  to with  her  said  cargo, 

and  there  end  her  voyage  (the  dangers  and  casualties  of  the 
seas  excepted),  and  if  the  said  L.  S.,  his  heirs,  executors  or 
administrators,  or  the  owners  of  the  said  vessel,  shall  and  do, 
within  thirty  days  after  the  said  vessel  shall  be  safely  moored 

in  the  port  of ,  pay  or  cause  to  be  paid  to  the  said  J.  K., 

his  attorneys,  executors,  administrators  or  assigns,  the  full 

sum  of  $ ,  together  with  a  premium  of  $ like  mon^ 

per  calendar  month  for  each  and  every  calendar  month,  and  so 
proportionately  for  any  less  time  than  a  calendar  month  from 
the  day  of  the  date  of  these  presents  during  which  the  voyage 
shall  continue;  or  if  during  said  voyage  an  utter  loss  of  the 
said  vessel  by  fire,  enemies,  dangers  of  the  seas,  or  other 
casualties  shall  unavoidably  happen,  and  the  said  L.  S.,  his 
heirs,  executors,  administrators  or  assigns,  or  the  owners  of 
the  said  vessel,  do  and  shall  well  and  truly  account  for  and 
pay  over  to  the  said  J.  K.,  his  attorney,  administrators  or  as- 
signs, a  just  and  proportionable  average  upon  all  the  goods 
and  effects  belonging  to  them,  or  any  of  them,  carried  from 

,  upon  the  said  vessel  for  the  said  voyage  and  the  net 

proceeds  thereof,  then  this  obligation  to  be  void ;  otherwise  to 
remain  in  full  force  and  virtue.  L.  S., 

Master  of  the  Ship . 

Sealed  and  delivered  in  the  presence  of  . 
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No.  1427. 

Bond  —  Bottomry. 

\_Caption.'\ 

Know  all  men  by  these  presents,  that  I,  L.  S.  (hereinafter 
called  the  shipmaster),  master  of  the  ship  or  vessel  called  the 

"  M."  of  the  port  of ,  am  held  and  firmly  bound  unto 

J.  K.,  of ,  merchant  (hereinafter  called  the  lender),  in 

the  sum  of  $ ,  to  be  paid  to  the  lender  or  his  certain  at- 
torney, executors,  administrators  or  assigns,  for  which  pay- 
ment, well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors  and  administrators,  and  also  the  said  ship  or  vessel, 
her  tackle,  apparel  or  furniture,  and  the  freight  to  be  earned 
by  her  on  the  voyage  after  mentioned,  firmly  by  these 
presents. 

Sealed  with  my  seal.     Dated  the  — —  day  of 


Whereas,  the  said  ship  lately  arrived  at  the  port  of 


from y  after  having  sustained  damage  [^describe  the  dam- 

age]y  and  being  in  want  of  repairs  and  provisions  to  enable 

her  to  proceed  on  her  voyage  to ,  the  said  shipma^'ter,  in 

order  to  be  enabled  to  pay  for  said  repairs,  and  the  necessary 
disbursements  and  expenses  of  said  vessel,  and  to  enable  him 
to  proceed  on  said  voyage,  has  requested  the  said  lender  to 

lend  the  sum  of  $ for  the  purposes  aforesaid,  which  the 

said  lender  has  accordingly  done,  on  the  hazard  and  adven- 
ture of  the  said  vessel  on  her  said  intended  voyage,  and  the 
said  shipmaster  has  taken  up  the  same  on  the  hazard  and  ad- 
venture aforesaid. 

Now,  the  condition  of  the  above  obligation  is  such  that  if 
the  said  ship  or  vessel  do  and  shall  with  all  convenient  speed 

sail  on  the  said  intended  voyage  to and  proceed  without 

deviation  (the  perils,  dangers,  accidents  and  casualties  of  the 
seas  and  navigation  excepted),  and  if  the  above-bounden  ship- 
master, his  heirs,  executors  or  administrators,  or  the  owners 
of  the  said  vessel,  do  and  shall  within  ten  days  after  the  said 
vessel  shall  arrive  at  her  port  of  destination  on  her  said  in- 
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tended  voyage,  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  lender,  or  his  agent,  attorney,  executors,  administra- 
tors or  assigns,  the  sum  of  $ ,  together  with  $ per 

centum  bottomry  premium  thereon,  or  if,  on  the  said  voyage 
the  said  vessel  shall  be  utterly  lost,  cast  away  or  destroyed, 
in  consequence  of  fire,  enemies,  pirates,  storms  or  other,  the 
unavoidable  perils,  dangers,  accidents  or  casualties  of  the  seas 
and  navigation,  to  be  sufficiently  shown  or  proved  by  the  said 
shipmaster,  his  executors  or  administrators,  or  by  the  owners 
of  said  vessel,  their  executors  or  administrators,  then  the 
above  written  bond  or  obligation  to  be  void;  otherwise  to 
remain  in  full  force  and  virtue.  (2)  L.  S., 

Master  of  the  Ship  "  M.'' 
Sealed  and  delivered  in  the  presence  of  . 

(i)  If  the  cargo  is  also  to  be  charged  here  add:    "  And  also  the  carffo 
now  being  on  board  of  said  ship,  and  about  to  be  put  on  board  of  the 


same." 


(2)  The  following  clause  may  be  added :  "  And  the  said  L.  S.  doth"  cove- 
nant with  the  said  J.  K.  that  he  is  the  master  of  the  said  ship  M.,  and  has 
authority  to  charge  the  same,  her  freight  and  cargo,  as  aforesaid,  and  that 
the  same  shall  at  all  times  be  liable  and  chargeable  for  the  payment  of  the 
said  bond  until  the  payment  thereof  according  to  the  true  intent  and 
meaning  of  these  present^*' 
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Ha  1428 

Decree  Dismissing  Libel. 

[^Caption.] 

And  now,  to  wit,  on  the day  of ,  1894,  this  case 

having  been  heard  on  the  pleadings  and  proofs,  and  after  ar- 
gument of  advocates  for  the  respective  parties,  and  due  de- 
liberation being  had  in  the  premises,  it  is  now  ordered,  ad- 
judged, and  decreed  by  the  court  that  the  libel  be,  and  the 
same  is  hereby  dismissed  for  want  of  jurisdiction  of  this 
court  in  the  matter  (i). 

(i )  Or  say,  "  with  costs,"  or.  " each  party  to  pay  his  own  costs." 


No.  1429 

Decree  for  Libellant. 

[Caption.^ 

And  now,  to  wit,  on  the day  of ,  1894,  this  case 

having  been  heard  upon  the  pleadings  and  proofs,  and  after 
argument  of  the  advocates  for  the  respective  parties,  and 
due  deliberation  being  had  thereon,  the  court  finds  that  there 
is  due  to  the  libellant  [on  contract,  or  as  may  de]y  the  sum  of 

dollars,  and  that  the  same  is  a  lien  upon  the  said  vessel, 

in  consideration  whereof  it  is  now  ordered,  adjudged,  and 
decreed  by  the  court  that  the  respondent,  L.  M.,  pay  to  the 

libellant,  A.  B,  the  sum  of dollars,  with  interest  from 

the  day  of ,  amounting  to dollars,  with  his 

costs  to  be  taxed. 
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No.  1430. 

Decree  Dismissing  Cross- Libel  and  Libelant  to  Recover  Dam- 
ages and  Referred  to  Commissioner  to  Take  Testimony. 

[Caption.'] 

This  cause  having  been  heard  on  the  pleadings  and  proofs, 
and  due  deliberation  being  had,  it  is  ordered,  adjudged  and 
decreed  that  the  cross-libel  filed  in  said  cause  by  claimants  be 
dismissed  and  that  the  libelant  recover  its  damaees  for  the 
collision  mentioned  in  the  libel  and  that  it  be  referred  to 
H.  F.,  a  commissioner,  to  take  the  testimony  of  the  amount 
of  such  damages  and  to  report  the  same  to  this  court  with 
all  convenient  speed. 


ilo.  1431 

Decree  in  rem  for  Sale  of  Vessel. 

[^Cap/ion.] 

And  now,  to  wit,  on  the day  of ,  1894,  ^^^^  case 

having  been  heard  upon  the  pleadings  and  proofs,  and  after 
argument  of  the  advocates  for  the  respective  parties  here- 
to, and  due  deliberation  being  had  thereon,  the  court  finds 
that  there  is  due  to  the  libellant  [on  contract,  or  as  may  be\ 

the  sum  of dollars,  and  that  the  same  is  a  lien  upon 

the  said  vessel,  in  consideration  whereof  it  is  now  ordered, 
adjudged,  and  decreed  that  the  libellant,  A.  B.,  recover  of 

the  ship the  amount  due  him  on  his  contract,  as  set 

forth  in  the  libel,  to  wit,  the  sum  of dollars,  together 

with  costs,  and  that  the  said  ship ,  her  tackle,  sails,  ap- 
parel, furniture,  boats,  and  other  appurtenances  be  con- 
demned and  sold  to  pay  the  same,  the  proceeds  of  said  sale 
to  be  paid  into  the  registry  to  await  further  order  of  the  court. 
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* 

No.  1432. 

Decree  for  Libellant  when  Vessel  has  been  Released 

on  Bond. 

[Proceed  as  in  No.  1429  and  add]  it  further  appearing  to  the 
court  that  the  said  vessel  has  been  released  to  the  claim- 
ant upon  a  stipulation  in  the  sum  of dollars,  with  E.  H. 

and  F.  G.  as  sureties,  it  is  hereby  ordered  that  the  said  C. 
D.,  claimant,  and  E.  H.  and  F.  G.,  sureties,  pay  the  said  sum 
of dollars,  with    cost   taxed    at  dollars,    within 

twenty  days  from  the  date  of  this  decree,  and  in  default 
thereof  execution  be  and  the  same  is  hereby  awarded. 


No.  1433 

Decree  for  Wages. 

[Caption,'] 

And  now,  to  wit,  on  the day  of ,  1894,  this  case 

having  been  heard  upon  the  pleadings  and  proofs,  and 
after  argument  of  the  advocates  for  the  respective  parties 
and  due  deliberation  being  had  thereon,  the  court  finds  that 
there  is  due  to  the  libellant,  on  his  contract  for  services,  the 

sum  of dollars,  and  that  the  same  is  a  lien  on  the  said 

vessel,  in  consideration  whereof  it  is  ordered,  adjudged,  and 
decreed    that  the  libellant,   A.  B.,   recover    for  service   on 

board  the  said  ship ,  the  sum  of dollars,  deducting 

therefrom  the  sum  of dollars,  advanced  wages,  making 

the  sum  due dollars,  which  said  sum  it  is  ordered  that 

the  respondent  pay  to  the  libellant,  together  with  his  costs 
to  be  taxed. 


No.  1434 

Decree  Pro  Confesso. 

[Caption.] 

And  now,  to  wit,  on  the day  of ,  1894,  on  mo- 
tion of  R.  X.,  proctor  for  the  libellant,  it  is  ordered,  ad- 
judged, and  decreed  that  the  libel    be    taken  pro  confesso 
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for  default  of  answer  thereto  by  the  said  respondent,  and 
that  the  libellant,  A.  B.,  recover  from  the  respondent,  L.  M., 

the  sum  of dollars,  together  with  his  interest  thereon, 

amounting  to dollars,  being  in  all dollars,  together 

with  his  costs. 


No.  1435 

Decree  Pro  Confesso  to  a  Libel  in  rem. 

And  now,  to  wit,  on  the  — ^ — >day  of ,  1894,  on  the 

motion  of  R.  X.,  proctor  for  the  libellant,  and  on  presenta- 
tion of  the  affidavit  of ,  libellant,  in  support  of  his  claim, 

it  is  ordered,  adjudged,  and  decreed  that  the  libel  be  taken 
pro  confesso  for  default  of  answer  thereto,  and  that  the  libel- 
lant recover  of  the  said  ship the  sum  of dollars, 

with  costs;  and  it  further  appearing  that  proclamation  hav- 
ing been  duly  made,  and  that  no  claimant  has  appeared  on 
like  motion  of  the  said  proctor  for  libellant,  it  is  ordered,  ad^ 

judged,  and  decreed  that  the  said  ship ,  her  tackle,  sails, 

apparel,  furniture,  boats,  and  other  appurtenances  be  con- 
demned and  sold  to  pay  the  said  decree,  with  costs,  and  that 
a  writ  of  sale  be  issued  forthwith,  and  the  said  proceeds  of 
sale  be  paid  into  the  registry  to  await  the  further  order  of 
the  court. 


No.  1436 

Decree  for  Salvage. 
\Captum^ 

And  now,  to  wit,  on  the day  of ,  1894,  this  case 

having  been  heard  on  the  pleddings  and  proofs,  and  after  ar- 
gument by  the  advocates  for  the  respective  parties,  and  due 
deliberation  'thereof  being  had,  the  court  finds  \state  what\ 
and  it  is  ordered,  adjudged,  and  decreed  that  the  libellants 
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recover  of  the  respondent,  C.  D.,  or  his  stipulators,  E.  F. 
and  G.  H.,  the  sum  of dollars,  for  their  services  as  sal- 
vors as  in  the  libel  set  forth,  together  with  costs,  and  it  is 

ordered,  adjudged  and  decreed  that  the  said  sum  of  

dollars  be  distributed  as  follows :  [Here  state  name  and  oc- 
cupation of  each  person  recovering,  and  the  amount  due  him.] 


No.  1437. 

Interlocutory  Decree  for  Sale  of  Vessel. 

[Caption.] 

And  now,  to- wit,  on  the day  of ,  1894,  on  read- 
ing and  filing  the  affidavits  of  A.  B.  and  C.  D.,  and  the 
admission  of  the  proctors  for  the  respective  claimants,  and 
on  motion  of  R.  X.,  esquire,  proctor  for  the  libelant,  it  is 
ordered  that  the  ship  ,  her  tackle,  sails,  apparel,  furni- 
ture, boats  and  appurtenances  be  sold  by  the  marshal  on  six 
days'  public  notice,  and  that  a  venditioni  exponas  be  issued 
accordingly,  and  that  the  marshal  bring  the  proceeds  of  such 
sale  into  the  registry  to  await  the  further  order  of  the  court. 


No.  1438. 

Interlocutory  Decree  for  Sale  of  Perishable  Property. 
For  form  of  decree,  consult  preceding  number. 


No.  1439. 

Order  for  Appraisement  and  Delivery  of  Perishable  Goods.  (1) 

[Caption.] 

And  now,  at  this  day,  on  reading  the  affidavit  of  N.  O. 
[or,  the  report  of  the  marshal],  and  on  motion  of  R.  X.. 
proctor  for  the  libelants,  it  is  ordered  that  a  writ  of  survey 
and  appraisement  do  issue  directed  to  L.  T.  and  C.  V.,  requir- 
ing them  to  value  and  appraise  the'  said  vessel,  and  also  to 
consider  specially  her  condition  and  liability  to  deteriorate  in 
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value  from  detention,  chargeableness  or  oiher  cause,  and  to 
make  report  to  the  court. 

Dated  this day  of .  A.  C, 

Judge. 

(i)  Ad.  R.  10. 


No.  1440 

Order  to  Show  Cause. 

ICaption.'] 

Upon  reading  the  annexed  affidavit  of  G.  H.,  it  is  hereby 
ordered  that  A.  B.,  the  libelant  herein,  show  cause  before  this 

court,  at  the  court  room  thereof,  in ,  at o'clock,  on 

day,  the day  of ,  19 — ,  why  an  order  should 


not  be  made  by  this  court  requiring  libelant  to  le.  g.,  produce 
for  inspection  by  the  respondent  the  letters  and  cablegrams 
mentioned  in  said  affidavit]. 

It  is  further  ordered  that  a  copy  of  this  order  to  show  cause 
and  said  affidavit  be  served  on  the  libelant  by  delivering  the 
same  to  Messrs.  X.  &  X.,  proctors  for  libelant,  at  their  office 
in ^  on  the day  of ,  19 — . 

Dated  this day  of ,  19 — .  A.  C, 

Judge. 


No.  1441 

Order  to  Procure  Government  Maps. 

^Caption.'] 

Now,  to  wit,  this day  of ,  comes  the  libelant  by 

Messrs.  X.  &  X.,  its  proctors,  and  moves  the  court  for  an 
order  requesting  any  proper  officers  of  the  War  Department 
to  furnish  map  of  Sault  river  from  Sault  Locks  to  Little 
Rapids,  for  use  in  taking  testimony  and  for  inforfnation  of 
the  court  in  the  above  cause  on  the  hearing,  and  it  appearing 
to  the  court  that  such  map  is  necessary,  it  is  ordered  that  such 
ttquest  be  made. 
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(i)  The  rules  of  the  War  and  Treasury  Departments  require  an  order 
of  court  before  furnishing  copies  of  official  documents. 


No.  1442 
Order  Requesting  Report  of  Master  (i). 

\_Caption.'\ 

It  appearing  to  the  court  that  in  the  furtherance  of  justice 
and  for  a  proper  understanding  and  decision  of  the  above 
cause,  the  court  should  be  advised  of  the  report  made  by  the 
captain  of  the  "  L.  C/'  to  Captain  A.  B.,  commander  of  the 
U.  S.  R.  C.  "  Gresham/'  the  honorable  Secretary  of  the  Treas- 
ury is  respectfully  requested  to  furnish  a  certified  copy  of  the 
report  of  Captain  John  Duddleson,  concerning  the  collision 
between  the  steamers  "  L.  C."  and  "M.  N.,"  which  occurred' 
in  the  morning  of  the of ,  A.  D. . 

(i)  The  rules  of  the  departments  require  that  applicant  for  information 
show  his  interest  and  if  for  use  in  litigation  an  order  of  court  is  necessary. 


No.  1443 

Order  Sustaining  Exceptions  to  LibeL 

\_CapHon.'] 

The  above  entitled  action  coming  on  to  be  heard  upon  the 
exceptions  of  the  claimant,  the  I.  J.  Company,  to  the  libel 

herein,  on  the day  of ,  19 — ,  and  after  hearing  the 

arguments  of  counsel  of  the  respective  parties,  and  the  court 
being  fully  advised  in  the  premises : 

It  is  hereby  ordered  that  the  said  exceptions  to  the  libel 
herein  be  and  the  same  are  hereby  sustained,  and  the  libelants' 
are  given  leave  to  amend  their  libel  herein. 

Dated  this day  of ,  19 — ; 
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No.  1444. 


Order  Sustaining  Exceptions  and  Allowing  Amendment  of 

Libel  (x). 

In  this  cause  the  motion  by  respondent  for  libelant  to  pro- 
duce certain  papers  this  day  came  on  for  hearing,  and  was 
argued  by  T.  Y.,  proctor  for  the  respondent,  in  support 
thereof,  and  by  R.  X.,  proctor  for  the  libelant,  in  opposition 
thereto,  and  submitted  to  the  court  for  consideration,  and, 
after  due  consideration  had  thereon,  it  is  by  the  courl  ordered 
that  said  motion  be  and  the  same  is  hereby  denied,  without 
prejudice. 

And  thereupon  the  exceptions  to  the  libel  herein  came  on 
for  hearing,  and  were  argued  by  Mr.  X.,  in  support  thereof, 
and  by  Mr.  Y.,  in  opposition  thereto,  and  submitted  to  the 
court  for  consideration  and  decision ;  and  after  due  considera- 
tion had  thereon  it  is  by  the  court  ordered  that  the  [numbers'] 
exceptions  be,  and  the  same  are  hereby,  sustained,  and  that 
the  [numbers']  exceptions  be,  and  the  same  are  hereby,  disal- 
lowed ;  and,  on  motion  of  Mr.  X.,  it  is  ordered  that  the  libel- 
ant be,  and  he  is  hereby,  allowed  to  file  an  amended  libel. 

(i)  Ad.  R.  5i. 


Mo.  1445 

Order  Dismissing  Libel  for  Desertion  (z). 

[Caption.] 

The  libelant  having  foiled  to  appear  in  this  cause  and  prose- 
cute his  suit  according  to  the  course  and  order  of  the  court, 
on  motion  of  Mr.  Y.,  proctor  for  the  respondent,  this  suit  is 
pronounced  to  be  deserted  and  the  libel  is  dismissed,  with 
costs. 


(i)  Ad.  R.  jg. 
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No.  1446. 

Order    of  the  Court  on    the    Return    of    Mesne  Process 

in  Rem. 

The  marshal  having  returned  upon  the  monition  in 
this  cause  that  he  had  attached  the  said  ship,  her  tackle, 
etc.,  and  cargo,  and  had  given  due  notice  to  all  persons 
claiming  the  same  that  this  court  would  on  this  day  pro- 
ceed to  the  trial  and  condemnation  thereof,  should  no  claim 
be  interposed  for  the  same. 

On  motion  of  Mr.  X.,  proctor  for  the  libellants,  procla- 
mation was  made  for  all  persons  having  anything  tp  say 
why  the  said  vessel  and  her  cargo  should  not  be  condemned 
and  sold  to  answer  the  prayer  of  the  libellants  to  appear, 
and  on  like  motion  ordered  that  the  defaults  of  all  persons 
who  have  not  already  filed  their  claims  be  entered. 


Ho.  1447 

Proclamation  on    the  Return  of  Process  in  Rem. 

Hear  ye !  hear  ye!   A.  B.  and  S.  B.,  against  the  ship  — 


her  tackle,  apparel,  and  furniture,  and  cargo.     All  persons 

who  have  anything  to   say  why  the  ship ,  her  tackle, 

apparel,  and  furniture,  and  cargo  should  not  be  condemned 
and  sold  to  answer  the  prayer  of  the  libellants  in  this  cause, 
come  forward  and  make  your  allegations  in  that  behalf. 


No.  1448 

Proclamation  Order. 


ICaption,'] 


The  United  States  marshal  having  returned  upon  the  cita- 
tion issued  herein  that  he  served  the  same  upon  C.  D.,  by 
order  of  the  court,  proclamation  was  duly  made ;  and  on  mo- 
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tion  of  T.  Y.,  proctor  for  the  respondent,  it  is  ordered  that 
respondent  have  ten  days  to  answer. 


No.  1449. 

Order  on  Proclamation  for  Entry  of  Default  and  Condemna* 

tion  of  Vessel  (x). 

[Caption.^ 

The  marshal  having  returned  on  the  monition  in  this  cause 
that  he  had  attached  the  said  ship  "  M.,"  her  tackle,  apparel 
and  furniture,  and  the  cargo,  and  had  given  due  notice  to  all 
persons  claiming  the  same  that  this  court  would  on  this  day 
proceed  to  trial  and  condemnation  thereof  should  no  claim  be 
interposed  for  the  same. 

Now,  on  motion  of  Mr.  X.,  proctor  for  the  libelants,  proc- 
lamation was  made  for  all  persons  having  an3rthing  to  say 
why  the  said  vessel  and  her  cargo  should  not  be  sold  to  answer 
the  prayer  of  the  libelants  to  appear;  and  on  like  motion 
it  is  hereby  ordered  that  the  defaults  of  all  persons,  who  have 
not  already  filed  their  claims,  be  entered,  and  that  the  said 
vessel,  her  tackle,  apparel  and  furniture,  and  cargo,  be  con 
demned  to  pay  the  demands  of  libelants. 

(i)  S^  Ad.  R.  29.  Provides  that  proceeding  after  default  shall  he  0k* 
parte. 


No.  1450 
Order  Directing  Marshal  to  Release  (x). 

ICaption.'] 

It  appearing  to  the  court  that  the  steamship  "M."  hal 
been  duly  appraised  at  the  sum  of  $- — ,  and  that  Iclaitnant'] 
has  duly  given  a  stipulation  with  good  and  sufficient  sureties 
in  the  form  required  by  law : 

It  is  ordered  that  the  marshal  be  and  he  is  hereby  directed 
to  release  the  said  vessel  and  restore  the  same  to  the  posses- 
sion of  the  claimant, . 

Dated  the day  of . 

(i)  See  Ad.  R.  xx. 


UKUKKS,    DliCKliKS    AM>    KKPORTS.  2259 

No.  1451. 

* 

Motion  for  Order  Directing  Marshal  to  Return  Steamboat 

Wrongfully  Arrested. 

^Caption.'] 

Now  comes  the  C.  D.  Company,  one  of  the  petitioners 
herein,  and  moves  the  court  for  an  order  directing  the  marshal 

of  this  court  to  return  the  said to  the  possession  of  N., 

receiver  of  the Company,  and  respectfully  shows  to  the 

court: 

That  some  time  prior  hereto  the  marshal  of  this  court  took 
into  his  possession  the  steamboat  ''  M.,"  and  now  has  and 
holds  the  same;  that  no  warrant  of  arrest  of  the  said  "  M/' 
was  ever  lawfully  issued  from  this  court,  and  no  libel  was 
filed  in  the  clerk's  office  against  the  said  steamer  '^  M." 

This  petitioner  further  shows  that  this  court  is  without 
jurisdiction  to  seize  the  "  M."  in  this  proceeding,  for  the  rea- 
son that  this  cause  was  remanded  to  this  court  for  further 
proceedings  in  accordance  with  the  opinion  of  the  Circuit 

Court  of  Appeals  for  the Circuit,  and  that  this  court  is 

without  power  or  authority  in  this  cause  to  issue  process 
against  the  "  M."  or  to  cause  the  said  "  M/'  to  be  seized. 

X.  &  X., 
Proctors  for  the  C.  D.  Company. 
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Order  for  Substitution  of  Administrator. 

[Caption.'] 

On  motion  of  X.,  proctor  for  the  libelant,  and  on  reading 
and  filing  the  petition  of  L.  M.,  administrator  of  the  estate  of 
A.  B.,  deceased,  Y.,  proctor  for  the  respondent,  being  present, 
and  consenting  thereto,  it  is  ordered  that  the  said ,  as  ad- 
ministrator of  the  estate  of  A.  B.,  deceased,  be  and  she  is 
hereby  made  a  party  to  the  above  entitled  cause  as  libelant, 
in  the  place  and  stead  of  said  A.  B.,  deceased. 
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No.  1453. 

Order  for  Consolidation  of   Libel  and   Croas-Libel,   Colli- 
sion. 

[Caption,'] 

[Title  of  Libel.'] 

[Title  of  Cross-Libel.] 

On  motion  of  E.  H.,  Esq.,  and  in  accordance  with  the  man- 
date of  the  United  States  Circuit  Court  of  Appeals  fUed  in 
the  above  entitled  causes,  it  is  by  the  court  ordered  that  the 
said  causes  be  and  the  same  are  hereby  consolidated  and  to 
be  tried  as  one  case  upon  the  question  of  the  amount  of  dam- 
ages sustained  by  the  "  P."  and  the  "  C."  respectively,  by 
reason  of  the  collision. 

And  it  is  further  ordered  that  these  causes  as  consolidated 
be  and  they  are  hereby  referred  to  J.  A.,  Esq.,  as  commis- 
sioner, to  ascertain  and  compute  the  amount  of  damages 
sustained  by  the  said  "  P."  and  the  said  "  C,"  and  to  report 
the  same  to  the  court  with  all  convenient  dispatch. 


No.  1454 

Order  for  Reference  to  Commissioner  to  Take  Proofs  and 

Report  (i). 

[Caption.] 

And  now,  to  wit,  on  this day  of ,  19—,  on  mo- 
tion of  Mr.  X.,  proctor  for  A.  B.,  the  libelant  in  the  above 
entitled  cause,  it  is  ordered  that  all  of  the  libels  in  said  cause 
be  and  they  are  hereby  referred  to  J.  A.,  Esq.,  commissioner, 
to  ascertain  and  compute  the  amounts  due  to  the  respective 
libelants  and  petitioners,  with  leave  to  each  and  every  of  said 
libelants  and  petitioners  to  contest  the  amount  due  to  each  of 
the  other  libelants  and  petitioners,  and  to  submit  proofs  there- 
in, and  also  to  contest  the  jurisdiction  of  this  court,  and  the 
priority  of  the  respective  claims. 
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And  it  is  ordered  that  the  commissioner  take  proof  thcre=- 
on  and  report  to  the  court  with  all  convenient  speed.  ' 

(i)  Ad.  R.  44. 


No.  1455 

Order  Confirming  Report  and  for  Summary  Judgment  on  Re- 
lease Bond  (i). 

^    [Caption.'] 

On  reading  and  filing  the  report  of  J.  A.,  United  Stat^ 
Commissioner,  to  whom  the  above  matter  was  referred,  by 
which  there  is  reported  to  be  due  to  the  above  named  libelant 

for  damages  sur  collision,  the  sum  of  $ ,  now,  on  this 

day,  on  motion  of  Mr.  X.,  proctor  for  said  libelant,  it  is  or- 
dered that  the  said  report  be  and  the  same  is  hereby  con- 
firmed and  that  the  said  libelant  recover  in  this  action  against 
the  ship  "  M.'*  the  said  amount  reported  due,  with  his  costs, 
to  be  taxed. 

And  it  is  furthef  ordered  that  in  pursuance  of  the  Act  of 
Congress,  passed  March  3,  1847,  ^  summary  judgment  be  and 
the  same  is  hereby  entered  against  Z.,  the  principal,  and  H. 
and  I.,  the  sureties,  on  their  bond  given  on  the  discharge  of 

the  property  arrested  for  the  sum  of  $ ,  the  amount  of  the ' 

said  bond  executed  on  discharging  the  said  ship  from  custody. 

And  it  is  further  ordered  that  unless  an  appeal  be  taken* 
within  the  time  limited  and  prescribed  by  the  rules  of  this 
court,  the  libelant  have  execution  to  enforce  satisfaction  of 
this  order.  .    ,         , 

Dated  this day  of ,  19—.  A.  C, 

Judge. 

(i)  Ad.  R.  3  and  6. 


Ho.  1456 

Order  for  Marshal's  Costs  as  Caretaker  (i). 

ICaption.l 

V.  F.,  United  States  marshal  for  the  —  District  of 
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having  petitioned  this  court,  setting  forth  the  facts,  under 
oath,  that  he,  having  attached  the  said  vessel  under  and  by 
virtue  of  a  monition  duly  issued  from  this  court  in  said  cause 

on ,  19 — ,  be  allowed  a  reasonable  compensation  for  the 

keeping  of  said  personal  property  from  said  date  until  and 
including ,  19 — . 

It  is  ordered  that  under  paragraph  2,  Section  829,  Revised 
Statutes  of  the  United  States,  that  the  said  marshal  be  al- 
lowed the  sum  of  four  dollars  per  day  for  the  keeping  of  said 
vessel,  attached  as  aforesaid  under  said  mesne  process,  from 
,  19 — ,  to  ,  19 — ,  a  period  of days. 

Dated  the day  of ,  19 — . 

(1)  For  form  of  petition  see  No.  1384  and  note  thereto. 


Ho.  1457. 

Commissioner's  Report. 
[CapiwnJ] 

To  the  Honorable  G.  W.,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of : 

In  pursuance  of  a  decretal  order  of  reference  made  and 
entered  in  the  above  entitled  cause,  by  which  it  was  referred 
to  me  to  ascertain  the  amount  of  the  damages  sustained  by 
the  libellants,  and  report  thereon  to  the  court,  I  do  respect- 
fully report  that  I  have  been  attended  on  such  reference  by 
the  proctors  for  the  respective  parties  and  witnesses,  and  have 
taken  and  examined  the  proofs  offered  in  evidence,  and  there- 
upon report  as  follows : 
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That  the  amount  of  the  damages  sustained  by  the  libellants, 
being  the  expense  of 

Lightering  cement $ 

Barrels $ 

Cooperajre $ 

Cleaning  and  repacking  cement   ....  $ 

Total  .   .    .  $ 

Credit  allowed  ...    ■    •   *  $ 

With  interest * 

from day  of ,  1894,  to  date    .    .  t 

Is  in  all  the  sura  of $ 

dollars  at  the  date  of  this  report. 

All  of  which  is  respectfully  submitted.  J.  N., 

U.  S.  Commissioner, 

Dated . 

Mo.  1458 

Report  of  a  Commissioner  as  to  Amount  of  Damages  Pur- 
suant to  Stipulation. 

ICaption.'l 

The  undersigned  commissioner,  to  whom  reference  was 
made  in  the  above  cause,  to  ascertain  and  report  the  amount 
of  damage  sustained  by  libelant,  submits  the  following  re- 
port :     Having  assigned  the  hearing  on  damages  for  Monday, 

the  day  of ,  at  10  o'clock  a.  m.,  I  was  attended 

by  the  proctors  of  the  respective  parties,  and  then  and  there- 
upon they  did  file  with  me  a  stipulation  duly  signed,  which 
is  hereto  attached  and  marked  Exhibit  "  A.,"  and  made  part 
hereof.  And  in  pursuance  of  such  stipulation,  and  not  by 
force  thereof,  I  do  report  the  damages  sustained  by  the  libel- 
ant at  $ ,  with  interest  at  6  per  cent,  per  annum  from 

the —  day  of ,  for  which  decree  should  be  entered  in 

favor  of  libelant  and  against  the  schooner  "  Helvetia,"  her 
claimants,  and  the  stipulators  on  their  bond.  D.  J., 

U.  S.  Commissioner,  District  of . 

Dated  at 


1: 
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No.  1459. 

Report  of  U.  S.  Commissioners  in  Collision  Case. 
The  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan.     In  Admiralty. 

In  the  matter  of  the  petition  of  the  Lakeland  Transporta- 
tion Company,  owner  of  the  propeller  "  George  W.  Roby/' 
for  limitation  of  liability. 
.  To  the  Hon.  Henry  H.  Swan,  Judge  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Michigan: 

It  having  been,  by  the  order  of  said  court,  made  and  en- 
tered on  the  7th  day  of  October,  A.  D.  1898,  referred  to  the 
undersigned  United  States  Commissioner  for  the  Eastern 
District  of  Michigan,  to  take  proofs  respecting  the  damages 
resulting  from  the  collision  between  the  propeller  "  George 
W.  Roby,"  and  the  propeller  "  Florida,"  set  forth  and  de- 
scribed in  the  pleadings  in  said  cause,  in  consequence  of  which 
said  collision  there  was  a  total  loss  of  the  said  propeller 
**  Florida,"  together  with  her  cargo;  and  also  to  report  the 
several  claims  presented  for  such  damage  and  loss,  together 
with  the  just  amount  which  should  be  awarded  therefor,  I  do 
now,  in  pursuance  of  the  requirements  of  the  said  order,  re- 
spectfully report: 

That  I  have  been  attended  by  the  proctors  for  the  respective 
parties  presenting  claims  for  damages  by  reason  of  said  col- 
lision, and  that  said  proctors  presented  and  filed  with  me  a 
stipulation  signed  by  them,  setting  forth  the  names  of  the 
several  parties  making  claim  for  damages  herein,  together 
with  the  amount  due  to  them,  respectively,  which  stipulation 
is  hereto  attached  and  made  the  basis  of  this  report : 

First,  (i)  I  respectfully  report  that  the  value  of 
the  steamer  "  Florida "  at  the  time  of  her 

loss  was  the  sum  of $80,000.00 

(2)  That  the  value  of  her  freight  pending  is  the 

sum  of   1,283 .05 

• »      . 
Making  a  total  of $81,283.05 
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That  the  sum  for  which  Peter  P.  Miller  and  others, 
owners  of  the  propeller  "  Florida/'  are  en- 
titled to  make  claim  in  their  own  behalf,  is 
the  sum  of $40,291 .  52 

The  same  being  one-half  of  the  aforesaid  sum  $81,- 
283.05,  less  one-half  of  the  damages  to  the 
propeller  "George  W.  Roby,"  namely,  the 
sum  of  $350.00,  together  with  interest  there- 
on from  June  15,  1897,  ^o  the  date  of  this 
report,  computed  at  the  sum  of 5,305.04 

Making  a  total  of  forty-five  thousand  five 
hundred  and  ninety-six  dollars  and  fifty- 
six  cents    $45,596 .  56 

Second.  That  the  value  and  description  of  the  several  items 
of  the  cargo  of  the  "  Florida  "  claimed  for  by  said  Peter  P. 
Miller  and  others,  as  trustees,  is  as  follows : 

( 1 )  Insured  by  the   General    Marine   Insurance 

Company  of  Dresden,  and  on  which  said 

company  has  paid  a  total  loss,  and  holds 

regular  subrogation  receipts: 

100  bbls.  Muscatine  kiln  dried  rolled  oats,  at 

$350 •    •  •  • $35000 

30j/^  bbls.  Muscatine  kiln  dried  rolled  oats, 

at  $1.873^ 94.68 

$444.68 
Less  freight i  ^3  •  25 

Net $33143 

Shippers  and  owners,  the  Muscatine  Oatmeal  Copipany, 

Iowa,  U.  S.  A. 

(^2)  Insured  by  Lloyds  Underwriters  in  London, 
on  which   said  underwriters  have  paid  a 
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total  loss,  and  hold  regular  subrogation  re- 
ceipts: 
250  bags  of  flour  "  Zodiac  "  ( i  132.    15,  6)  • .      636, 15 
250  bags  of  flour  "  Zodiac  "  ( i  132.    15,  6)  . .      636. 15 
249  bags  of  flour   "Golden  Sand"    (i    141. 

18,  8)   680.05 

$1,952.45 

Shipper  and  owner,  H.  B.  Smith,  Bristol,  England. 

(3)  Insured  by  the  London  Assurance  Company 
of  London,  England,  and  on  which  said 
company  has  paid  a  total  loss,  and  holds 
r^;ular  subrogation  receipts: 

A. 

300  bags  of  feed,  net $130.35 

Owners  and  consignees,  Chapin  &  Co.,  Moscow,  Pa. 

B. 

60  bbls.  70  sugar,  net $307.25 

Owners  and  consignees.  Bowler  Bros.,  Worcester,  Mass. 

C. 

230  sacks  of  bran,  net $213.03 

Owners  and  consignees,  Chapin  &  Co.,  Waltham,  Mass. 

D. 

25  boxes  soap,  net $45 ^S? 

Owners  and  consignees.  Field  &  Start,  Utica,  N.  Y. 

E. 

560  sacks  feed,  net $213 .00 

Owners  and  shippers,  Peoria  Grape  Sugar  Co. 

F. 

200  sacks  C.  Feed,  net $135 .oo 

240  sacks  Quaker  Oats,  net 117.60 

200  sacks  C.  feed) 
25  bbls.  G.  oata) 
lokgs.  G.  oats  )  net 2i9*35 

$471.95 
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Shippers  and  owners,  American  Cereal  G>.,  Chicago,  111. 

(4)  Uninsured. 

LaLance  &  Grosgean  Mfg.  Co.,  8i  Michigan 

Ave.,  Chicago,  111.,  consignors  and  owners. 
21  cases  tinware,  net $521 ,24 

(5)  Uninsured. 

T.  P.  Kelley  &  Co.,  544  W.  Twenty-second 

St,  New  York. 
10,000  lbs.  powdered  cement,  at  2^c,  net. . .  •      $250.00 

(6)  Uninsured. 

Wm.  Rudkins  &  Co.,  Cor.  William  and  John 
Sts.,  New  York,  owners  and  consignees. 

2  bbls.  clarified  prune  juice,  loi  gal.,  at  $1.40, 
net $141 .40 

(7)  Uninsured. 

Owners  and  consignors,  Norton  Bros.,  Chi- 
cago. 

14  crates  and  5  boxes  tin  cans,  net $174. 72 

8  boxes  tin  cans,  net 82 .  19 

$256.91 

(8)  Uninsured. 

Owners  and  consignees,  Jerome  J.  Prentice 
&  Co.,  Cor.  Michigan  and  Perry  Sts., 
Buflfalo,  N.  Y. 

15  boxes  and  10  bags  of  prunes,  net $44  -47 

(9)  Uninsured. 

Owners  and  consignees,  George  L.  Fischer, 

Buflfalo,  N.  Y. 
10  boxes  currants,300  lbs.,  at  5^c,  net $16.88 

(10)  Uninsured. 

Owner  and  consignor,  Geo.  A.  Hosmer  &  Co., 

Buflfalo,  N.  Y. 
I  bbl.  water  white  pure  nut  oil,  386  lbs., 

57  7-15  gsJs.,  at  70C,  net $36,031 


>• 
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(ib).  Vninsured.    > 

Owners,  the  United  States. 

2  custom  house  locks,  at  $5,  net $io.)DO 

(12)  Uninsured. 

Owners    and    consignees.    Granger    &    Co., 

Buffalo,  N.  Y. 
SO  boxes  prunes,  net $  50.66 

20  half  chests  tea,  net 333 .  75 

■• 

:/  '.         .     .  $383.75 

Making  the  aggregate  value  of  the  cargo  of 
the  /*  Florida "  claimed  for  by  the  said 
Peter  P.  Miller  and  others,  as  trustees,  the 

sum  of $5,325.51 

,  Together. with  interest  thereon  from  June  15, 
1897,  to  the  date  of  this  report,  computed 
at  the  sum  of 701 .  20 

M^ing  a  total  of $6,626.71 

(13)  That  the  value  of  the  lost  effects  of  the  offi- 

cers and  seamen  of  the  "  Florida  "  claimed 
for  by  Peter  P.  Miller  et  al.,  as  trustees,  is 

the  sum  of $1,292.60 

Together  with  interest  thereon  from  June  15, 
1897,  to  the  date  of  this  report,  computed 
at  the  sum  of 170. 19 

t 
I 

Making  a  total  of , $1,462 .  79 

Making  the  total  amount  claimed  for  by  Peter 

P.  Miller  et  aL,  as  trustees,  the  sdm  of ... .     7,489 .  50 

As  to  the  bills  of  lading,  including  that  portion  of  the  cargo 
claimed  for  by  Peter  P.  Miller  et  al.,  as  trustees,  the  commis- 
sioner has  referred  to  the  statements  contained  in  the  stipula- 
tion relating  to  said  bills  of  lading,  particularly  in  the  fifth 
sijb^iyision  of  Exhibit  "X."  ;     ;  : ' 
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Third.  That  the  value  and  description  of  the  several  iteih^ 
of  the  cargo  of  the  "  Florida,"  insured  by  the  British  & 
Foreign  Marine  Insurance  Company,  limited,  and  lost  by 
reason  of  said  collision,  upon  which  the  said  insurance  com- 
pany has  paid  a  total  loss,  and  the  owners  thereof  have  as- 
signed to  said  company  all  their  right  of  action  for  said  loss, 
is  as  follows,  namely : 

Shipment.  Value. 

( 1 )  1 50  bbls.  flour  marked  "  Conquest  " $    496 .  86 

(2)  150  bbls.  flour  "  1235." 
150  bbls.  flour  "  1236." 

200  bbls.  flour  "  Fancy  Straight.*' 
50  bbls.  flour ''B."  . 

1,000  i2-lb.  sacks  )* 
300  24-lb.  sacks  )   "Golden  Beauty"  .....     2,575.00 

The  bill  of  lading  covering  this  shipment  contained  the  fol- 
lowing clause: 

"  If  all  or  any  part  of  said  property  is  carried  by  water  over 
any  part  of  said  route,  such  water  carriage  shall  be  performed 
subject  to  the  conditions,  whether  printed  or  written,  contained 
in  this  bill  of  lading,  including  the  condition  that  no  carrier 
or  party  shall  be  liable  for  any  loss  or  damage  resulting  from 
the  perils  of  the  lakes,  sea  or  other  waters,  or  from  explosion, 
bursting  of  boilers,  breakage  of  shafts,  or  any  latent  defect  in 
hull,  machinery  or  appurtenances;  or  from  collision,  strand- 
ing or  other  accidents  of  navigation ;  or  from  the  prolongation 
of  the  voyage ;  and  any  vessel  carrying  any  or  all  of  the  prop- 
erty herein  described,  shall  have  liberty  to  call  at  intermediate 
ports,  tow  and  to  be  towed,  and  to  assist  vessels  in  distress,  and 
to  deviate  for  the  purpose  of  saving  life  and  property.  And 
any  carrier  by  water  liable  on  account  of  loss  or  of  damage  to 
any  of  said  property,  shall  have  the  full  benefit  of  any  insur- 
ance that  may  have  been  effected  upon  or  on  account  of  said 
property.'* 
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(3)  240  bags  gluten $i37-25 

The  bill  of  lading  covering  this  shipment  contains  the  fol- 
lowing clause : 

"  In  the  event  of  the  loss  of  any  property  for  which  the  car- 
riers may  be  responsible  under  this  bill  of  lading,  the  value  of 
cost  of  the  same  at  the  point  and  time  of  shipment  is  to 
govern  in  the  settlement  of  the  same,  except  the  value  of  the 
property  has  been  agreed  upon  with  the  shipper,  or  is  deter- 
mined by  the  classification  upon  which  the  rates  are  based. 
And  in  case  of  loss  or  damage  of  any  of  the  property  named 
in  this  bill  of  lading  for  which  this  company  may  be  liable,  it 
is  agreed  and  understood  that  this  company  may  have  the 
benefit  of  any  insurance  effected  by  or  on  account  of  the  owner 
of  said  property." 

(4)  75  bbls.  flour  "  White  Seal," 
600  sacks  flour  "  White  Seal," 

5  bbls.  flour  "  White  Seal," 
140  J^-sacks  "  White  Seal,' 

'30  >4-sacks  "  White  Seal,' 
160  54 -sacks  "  White  Seal,' 

80  54 -sacks  "  Perfection,' 

40  54-sacks  "  Eclipse " $1,078. 50 

The  bills  of  lading  covering  this  shipment  was  similar  to 
that  covering  shipment  No.  2. 

(5)  16,000  bu.  No.  2  spring  wheat $13,274.98 

40,000  bu.  No.  2  spring  wheat 30,360.00 

This  wheat  was  shipped  under  bills  of  lading  of  which  Ex- 
hibit "  B.,"  hereto  attached,  is  a  copy,  and  were  in  all  respects 
similar  except  as  to  quantity. 

'(6)   1304  bags  malt  "  H.  &  C" $1,770.60 


99 
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The  bill  of  lading  covering  this  shipment  is  similar  to  the 
bill  of  lading  covering  No.  2. 

(7)  300  sacks  of  flour  "  Marvel/' 
100  sacks  of  flour  "  Marvel," 
100  sacks  of  flour  *'  Superlative,' 
1 50  bbls.  flour  "  Marvel,' 
150  bbls.  flour  "  Marvel,' 
150  bbls.  flour  "Laxota,' 
150  bbls.  flour  "Laxota,' 
150  bbls.  flour  "  Laxota  " $3,426.52 

The  bills  of  lading  covering  this  shipment  are  in  all  re- 
spects similar  to  shipment  No.  2. 

(8)  125  bbls.  tallow  "  B."  (£r.  8814.40) $1,762.88 

The  bill  of  lading  covering  this  shipment  is  similar  to  No. 
5.     Exhibit  "  B." 


iauvc. ' 
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(9)  75  bbls.  grease  "  B  " $94^.33 

The  bill  of  lading  covering  this  shipment  is  similar  to 
shipment  No.  2. 

(10)  100  sacks  starch  "  N.  W.  J.," 
300  ba^s  starch  "  P," 

400  bags  starch  "  P  " $1,872.64 

The  bills  of  lading  covering  this  shipment  are  similar  to 
shipment  No.  2. 

Making  the  total  amount  of  the  cargo  insured  by 
the  British,  Foreign  &  Marine  Insurance 
Company,  limited,  and  which  was  lost  by 
reason  of  such  collision,  the  sum  of $579697.50 
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Together  with  interest  thereon  from  June  15, 
1897,  to  the  date  of  this  report,  computed 
at  the  sum  of 7>596. 83 


$65,294.33 
The  total  amount  of  claim  for  damages  on  ac- 
count of  the  aforesaid  collision,  which  in  the 
commissioner's  opinion  is  allowable,  includ- 
ing interest,  is  the  sum  of  one  hundred 
eighteen  thousand  three  hundred  and  eighty 
do  jirs  and  thirty-nine  cents $1 18,380. 39 

Fourth,  I  do  further  report  that  at  the  time  of  her  loss,  the 
smid  propeller  "  Florida  "  was  under  charter  from  her  owners 
to  the  Lackawanna  Transportation  Company,  and  that  a  copy 
of  said  charter  annexed,  marked  Exhibit  "  E  " ;  that  there  has 
been  paid  on  said  charter  the  sum  of  $2,110.48,  and  that  there 
remains  unpaid  thereon  the  sum  of  $13,889.52,  for  which  sum 
claim  is  made  by  the  owners  of  the  "  Florida,"  but  which,  in 
the  opinion  of  the  commissioner,  should  not  be  considered  or 
allowed  in  this  suit  as  part  of  the  damages  recoverable  by 
said  owners^  inasmuch  as  said  propeller  was  totally  lost  by 
reason  of  said  collision,  and  her  full  value,  with  interest  there- 
on, has  been  awarded  to  said  owners. 

I  do  further  respectfully  report  that  the  foregoing  em- 
braces only  the  findings  of  the  commissioner  as  to  the  amounts 
of  claim  represented  by  the  respective  parties  growing  out  of 
said  collision;  that  all  questions  as  to  classification  of  said 
claims  and  as  to  which  is  entitled  to  priority  of  payment  is  left 
to  the  decision  of  the  court  on  the  coming  in  of  this  report. 

All  of  which  is  respectfully  submitted, 

D.  J.  Davison, 
U.  S.  Commissioner,  East.  Dist.  Mich. 
Dated  August  25,  1899. 

•''■jfi)  Taken  from  the  record  in  the  George  W.  Roby,  in  Fed.  Rep.  601. 
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No.  1460. 

*       ' 

Report  of  Commissioner  Marshalling  Liens  (x). 

The  District  Court  of  the  United  States 
for  the District  of . 


The  Steamer    L    and  A.  B.,       i  ^     t  u  i       j  t  . 

^,  .  On  Libel  and  Inter- 

Claimant,  t  l  i 

venmg:    Libels    m 
vs 

The  Schooner  "City  of  S."  i     Admiralty. 

To  the  Honorable  G.  R.,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of . 

It  having  been  referred  to  the  undersigned,  D.  J.,  as  com- 
missioner, to  ascertain  and  report  the  classification  of  the  va- 
rious claims  filed  herein  and  the  order  in  which  the  same 
should  share  in  the  distribution  of  the  proceeds  of  the  sale  of 
the  said  schooner,  I  the  undersigned  commissioner  as  afore- 
said, having  examined  the  records  and  files  of  said  cases  and 
inspected  the  several  claims  filed  herein,  do  now  respectfully 
report: 

The  following  claims  as  constituting  claims  of  the  first  class 
herein  and  entitled  to  be  first  paid  in  full  out  of  the  proceeds 
of  the  sale  after  the  payment  of  the  costs  accruing  therein, 
namely : 

E.  F.   for  services  as  mate  on  said  schooner  in  Octo- 
ber and  November, ,  the  sum  of $    9  oo 

G.  H.  for  services  as  seaman  on  said  schooner  in  No- 
vember,   ,  the  sum  of 7  50 

J.  K.  for  services  as  steward  on  said  schooner  in  the 

year ,  the  sum  of 0  ,  ,  . .     216  01 

I  do  further  respectfully  report  the  following  claims  as  con- 
stituting claims  of  the  second  class  herein  and  entitled  to  be 
paid  in  full  next  after  the  claims  of  the  first  class,  as  above  re- 
ported, and  the  payment  of  the  costs  accruing  on  said  claims 
of  the  second  class,  namely : 
L.  'H.,  trustee,  for  services  in  towing  said  schooner 

in  June  and  September, ,  the  sum  of $109  76 
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L.  M.  for  services  in  towing  said  schooner  in  Octo- 
ber,   ,  the  sum  of 77  80 

I  further  respectfully  report  the  following  claims  as  con- 
stituting claims  of  the  third  class  herein  and  entitled  to  be  paid 
next  after  the  payment  of  said  claims  of  the  first  and  second 
class,  as  above  stated,  and  the  costs  on  claims  of  the  third 
class,  namely : 

m 

The  P.  Dry  Dock  Co.  for  repairs  furnished  said 

schooner  at in  the  year  of ,  the  sum  of.  $244  50 

R.  S.  for  sails  and  rigging  furnished  for  use  of  said 
schooner  at in  the  year ,  the  sum  of . . .     846  51 

R.  T.  for  use  of  anchor  and  repairs  to  sails  on  said 

schooner  at in  November  in  the  year , 

the  sum  of 37  42 

All  of  which  I  respectfully  submit.  D.  J., 

United  States  Commissioner  for  the 
Dated .  District  of . 

(1)  The  order  in  which  maritime  liens  shall  be  paid  is  very  unsettled. 
It  differs  in  respect  to  certain  liens  in  different  districts.  See  The  City  of 
Tawas,  3  Fed.  170;  The  Virgo,  46  Fed.  294;  The  Fort  Wayne,  Fed.  Cases, 
No.  3012;  The  John  G.  Stevens.  170  U.  S.  113,  42  L.  Ed.  969;  and  see 
Hughes  on  Admiralty,  pp.  331  to  352. 


No.  1461. 

Exceptions  to  Commissioner's  Report. 

[Caption.] 

The  claimants  except  to  the  commissioner's  report  herein, 
for  the  following  reasons: 

First.  Because  he  has  reported  that  the  libelants  were 
entitled  to  the  value  of  the  charter  money  of  C,  as  well  as  to 

dollars  for  the  use  of  the  M.  for  eight  days,  during 

which  the  M.  was  employed,  whereas  he  should  have  allowed 
for  those  days  only  the  amount  paid  the  M. 

Second.  Because  he  has  allowed  the  libelants  the  full 
amount  of  the  charter  money  of  the  C.  when  the  evidence 
shows  that  no  charter  money  was  lost  by  reason  of  the  C. 

Third.  Because  he  has  allowed  for  a  new  wheel  of  the  C 
being  damaged. 
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Fourth,  Because  he  has  reported  that  the  libellants  are 
entitled  to  recover dollars  for  repairs. 

Fifth,  Because  he  has  reported  that  the  libellants  are 
entitled  to  recover dollars  for  demurrage. 

Sixth.  Because  he  has  reported  that  the  libellants  are 
entitled  to  recover  the  sum  of dollars. 

Seventh,  Because  he  has  adopted  an  erroneous  rule  of 
damages,  and  allowed  more  than  the  market  value  of  the  C. 
during  the  detention. 

Eighth,  Because  he  has  allowed  to  the  libellants  for 
demurrage  more  than  they  actually  lost,  viz.,  more  than  the 
expense  incurred  by  them  in  performing  the  various  charters 
of  the  C. 

Ninth,  Because  he  has  not  adopted  the  principle  of  resti- 
tutio in  integrum^  but  by  his  report  has  held  that  the  libel- 
lants could  make  a  profit  out  of  the  disaster.  R.  Z., 

Claimants*  Proctor. 

No.  1462r 

Exceptions  to  Commissioner's  Heport  and  Notice. 

District  Court  of  the  United  States  for  the District  of 

.     In  Admiralty. 

In  the  matter  of  the  petition  of  the  A.  B.  Transportation 
Company,  owner  of  the  propeller  "  George/'  for  limitation  of 
liability. 

The  Marine  Insurance  Company,  limited,  claimant  in  the 
above  entitled  cause,  excepts  to  the  report  of  the  commissioner 
filed  therein,  dated  . 

Firsi,  Because  the  commissioner  has  reported  the  value  of 
the  lost  eflFects  of  the  officers  and  crew  of  the  "  Florida,"  with 

interest,  $ ,  whereas,  if  anything  is  due  on  said  claim,  only 

one-half  thereof  should  be  allowed,  for  the  reason  that  the 
"  Florida  "  and  her  officers  and  crew  were  in  fault  for  said 
collision. 

Second,  Because  said  commissioner  has  not  reported  the 
claims  of  the  cargo  of  the  "  Florida,"  which  was  lost  by  reason 
of  the  collision,  were  entitled  to  priority  of  pajmient  over  the 
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<;laims  af  the  owners  of  the  hull  of  the  "  Florida  "  and  the 
claims  of  the  officers  and  crew  for  their  lost  effects. 

R.  &  R., 
Proctors  for  the  Marine  Insurance  Company, 

Limited,  Claimant. 
Take  notice  that  the  above  is  a  copy  of  the  exceptions  this 
day  filed  by  us  to  the  commissioner's  report  in  the  above  en- 
titled cause,  and  that  the  same  will  be  brought  on  for  argu- 
ment on  Monday,  the day  of ,  at  the  opening  of  the 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard.  R.  &  R., 

Proctors  for  the  Marine  Insurance  Company, 

Claimant. 
Dated  at . 


Ho.  1463 

Order  Sustaining  Elxceptions  to  Commissioner's  Report. 

[Caption,'] 

The  exceptions  of  the  libelant  to  the  report  of  Commissioner 
J.  A.,  having  been  heretofore  submitted  to  the  court  for  consid- 
eration and  decision,  now,  after  due  consideration  had  thereon, 
the  court  renders  its  opinion  and  it  is  by  the  court  ordered  that 
said  exceptions  be  and  the  same  are  hereby  sustained  and  al- 
lowed. 

And  it  is  further  ordered  that  a  decree  in  favor  of  the  libel- 
ant for  $ and  costs  be  duly  drawn  and  entered. 


No.  1464 

Decree  Confirming  Commissioner's  Report  and  Damages  En- 
tered for  Libelant. 

[Caption.] 

This  day  the  above  entitled  cause  came  on,  on  motion  of 
Messrs.  X.  &  X.,  proctors  for  libelant,  for  confirmation  of  the 
report  of  the  commissioner,  H.  F.,  to  whom  reference  was 
made  for  the  ascertainment  of  the  amount  of  libelant's  damage 
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herein;  and  who  has  reported  the  same  at-$  ■^'  '^   and  interest 

thereon  from  the  ist  day  of  July,  ,  to  wit.  $  •       ,  beinjgf 

$ in  all,  which  report,  after  due  consideration,  is  hereby 

confirmed  in  all  things,  and  it  is  further  ordered,  adjudged  and 
decreed  that  the  libelant  recover  from  the  respondents  herein 

and  the  stipulators  on  their  said  bond  the  sum  of  $ ,  with 

interest  from  date  hereof,  and  their  costs,  taxed  at  $ .  and 

it  further  appearing  that  the  said  steamer  "  L.  C.  Waldo,"  pro- 
ceeded against  in  rem  in  this  cause,  was  thereafter  duly  bond- 
ed by  the  C.  D.  Company,  claimant,  and  R.  S.  and  G.  \V., 
sureties,  by  their  bond  or  stipulation,  in  the  sum  of  $40,000.00, 
conditioned  on  abiding  the  decree  of  this  court,  it  is  further 
ordered,  adjudged  and  decreed  that  the  said  judgment  and  de- 
cree be  and  the  same  is  hereby  entered  against  the  said  the  C.  D. 
Company,  claimant,  and  R.  S.  and  G.  \V.,  sureties,  for  the 

aforesaid  sum  of  $ ,  with  interest  from  the  date  hereof  and 

costs  to  be  taxed.  And  it  is  further  ordered  that  unless  said 
damages,  interest  and  costs  be  paid  into  the  registry  of  the 
court  within  ten  days  from  this  date,  that  execution  be  issued 
against  the  said  claimant  and  the  sureties  on  said  bond  in  due 
form  therefor. 


No.  1465 

Order  Appointing  Appraisers. 
[Caption^ 

Upon  the  affidavit  of \or,  consent  of  the  parties  here- 
to], now,  on  motion  of  Z.  &  Z.,  proctors  for  the  owners  of  said 

bark  ,  it  is  ordered  that  E.  F.,  and  G.  H.  be,  and  they 

hereby  are,  appointed  appraisers  to  appraise  the  value  of  the 

bark  ,  her  tackle,  etc.,  and   return    the   appraisement 

made  to  the  clerk  of  this  court  forthwith.  And  that  before 
proceeding  to  make  such  appraisement  said  appraisers 
choose  in  writing  a  third  person,  who  shall  act  with  them  in 
case  they  disagree  as  to  the  value  of  said  vessel ;  that  the  ap- 
praisement be  made  in  the  first  instance  by  the  two  apprais- 
ers herein-named,  and  that  in  case  they  can  not  agree,  then 
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the  third  person  so  chosen  act  with  them,  and  the  appraise- 
ment of  two  said  appraisers  stand  as  the  appraisement  of  said 
vessel. 


No.  1466 

Notice  to  Appraisers. 
[Caption,] 

E.  F., 

Sir:     Take  notice  that  you,  together  with  G.  H.,  have  been 

appointed  appraiser  to  appraise  the  value  of  the  bark . 

You  will  please  call  at  the  office  of  the  clerk  of  the  district 

court  of  the  United  States,  in  the  city  of ,  at o'clock 

a.  m.,  on  the  instant,  and  take  and  subscribe  the  oath 

required  by  law.  B.  R., 

Clerk. 


[Caption,'] 
State  of  - 


No.  1467 

Oath  of  Appraisers. 


County  of ,  ss. 

We,  the  undersigned,  having  been  appointed  appraisers  to 

appraise  the  value  of  the  bark ,  do  solemnly  swear  that 

we  will  faithfully  appraise  the  same  to  the  best  of  our  skill 
and  ability.  E.  F. 

G.  H. 

Subscribed  and  sworn  to  before  me  this day  of , 

1894.  J.  N., 

[SeaL]  Notary  Public  in  and  for 

County. 


No.  1468 

Notice  of  Appraisement. 

[Caption.] 

The  undersigned,  having  been  duly  appointed  appraisers 

to  appraise  the  bark ,  her  tackle,  etc.,  do  hereby  give 

notice  that  they  will  proceed  to  appraise  said  bark  at  the 
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■  wharf, ,  where  she  now  lies,  on  the day  of 

•,  at  ten  o'clock  a.  m.  of  that  day.  E.  F., 


G.  rl., 

Dated .  Appraisers. 

No.  1469 

Report  of  Appraisers. 

We,   the  undersigned,  having  been   duly  appointed  and 

sworn  as  appraisers  to  appraise  the  bark ,  her  tackle, 

etc.,  do  report  that  we  have  examined  and  appraised  said 
bark,  and  do  find  that  said  bark,  her  tackle,  etc.,  are  worth 
the  sum  of dollars. 

All  of  which  is  respectfully  submitted,  E.  F. 

Dated .  G.  H. 


No.  1470 

Decree  of  Condenmation  and  Forfeiture. 

[Caption,'] 

And  now,  this  — '■ —  day  of ,  19 — ,  it  is  adjudged,  or- 
dered and  decreed  that  the  ship ,  and  her  tackle,  furniture 

and  apparel  in  the  information  and  claim  mentioned,  be  and 
the  same  are  condemned  as  forfeited  for  the  cause  in  the  said 
information  set  forth. 


No.  1471 

Default  and  Order  of  Reference. 

[Caption.] 

The  mesne  process  returnable  this  day  in  this  cause  having 
been  returned  duly  executed,  and  upon  proclamation  duly 
made  for  all  persons  having  or  pretending  to  have  any  right, 

title  or  interest  in  the  said  ship ,  her  tackle,  apparel  and 

furniture,  to  appear  and  make  due  answer  to  the  libel  filed  in 
this  cause,  no  person  having  appeared  to  answer  the  same,  the 
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court  on  motion  of  Mr.  R.  X.,  advocate  for  the  libelant,  doc8 
pronounce  all  persons  whatsoever  to  be  in  contumacy  and  de- 
fault, and  does  order  and  adjudge  that  the  libel  filed  in  this 
cause  be  and  the  same  hereby  is,  taken  pro  confesso  against 
all  persons  whatsoever ;  and  it  is  further  ordered  that  it  be  re- 
ferred to  D.  J.,  Esq.,  who  is  hereby  appointed  a  commissioner 
for  the  purpose,  to  take  and  hear  such  testimony  as  the  nature 
of  the  case  may  require,  and  report  the  same  to  the  court ;  and 
i  also  ito  lascertain  and  compute  the  amount  due  the  libelant  for 

principal  and  interest  on  account  of  the mentioned  in  said 

<  libel,  and  report  thereon  with  all  convenient  speed. 


No.  1472 

Pinal  Decree  on  Reference. 

ICaption,'] 

This  cause  coming  on  to  be  heard  upon  the  report  of  D.  J., 
Esq.,  appointed  a  commissioner  to  make  report  therein,  bearing 

the  date  of  the day  of  • ,  19 — ,  certifying  that  there 

was  due  to  the  libelant  at  the  date  of  said  report,  for  principal 
and  interest,  on  motion  of  Mr.  R.  X.,  advocate  for  the  libelant, 
the  court  does  order,  adjudge  and  decree  that  the  said  report 
and  all  things  therein  contained  do  stand  ratified  and  con- 
firmed ;  and  it  is  further  ordered,  adjudged  and  decreed  that  the 

said  ship ,  her  tackle,  apparel,  boats  and  furniture,  be  sold 

at  public  auction,  according  to  the  course  and  practice  of  the 
court,  and  that  the  proceeds  of  such  sale  be  brought  without 
delay  into  the  registry  of  the  court,  and  that  the  clerk  pay  to 
Mr.  S.,  proctor,  out  of  the  said  proceeds,  the  sum  hereinbefore 
mentioned  as  reported  to  be  due  him,  with  the  legal  interest 

thereon  from  the  date  of  the  said  report,  together  with 

dollars  costs  and  charges  in  this  suit  to  be  taxed,  or  so  much 
thereof  as  the  said  proceeds  will  pay  of  the  same,  after  deduct- 
ing all  prior  claims  and  charges  thereon. 
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•  ■ 

Ho.  1473. 

t 

Report  on  Reference. 

[Caption.'] 

In  pursuance  of  an  order  of  this  court,  made  in  the  above 

cause  on  the  — '—  day  of ,  by  which  it  was  referred  to 

me  to  compute  and  ascertain  the  amount  due  the  libelant,  for 

principal  and  interest  on  account  of ,  mentioned  and  set 

forth  in  the  libel  in  this  cause,  I, y  the  commissioner  and 

referee  in  the  said  order  named,  do  respectfully  certify  and  re- 
port that  certain  testimony  has  been  taken  on  the  reference 
herein,  which  is  herewith  transmitted  to  the  court.  And  I  do 
further  respectfully  report  that  I  have  considered  the  said  testi- 
mony and  have  made  the  necessary  computations,  and  that  I 
have  accordingly  ascertained  the  amount  due  the  libelant  in  this 
cause  as  aforesaid ;  and  that  the  amount  due  to  the  libelant  as 
aforesaid,  for  principal  and  interest,  up  to  and  including  the 

date  of  this  report,  is dollars.     And  I  do  further  certify 

and  report  that  the  schedule  hereunto  annexed,  marked  "  A," 
and  making  a  part  of  this  report,  contains  a  statement  and  ac- 
count of  the  principal  and  interest  moneys  due  to  the  libelant 
as  aforesaid,  the  period  of  computation  of  interest  and  its  rate, 
and  to  which,  for  greater  certainty,  I  refer. 

All  of  which  is  respectfully  submitted. 

Dated  .  , 

Commissioner  and  Referee. 

[Here  insert  Schedule  "  A."  referred  to  in  the  foregoing  re- 
port.-] 


No.  1474 

Exeeution. 

[Caption  and  Address.] 

Whereas,  in  a  certain  cause  of  [as  may  be]  civil  and  mari- 
time, moved  and  prosecuted  before  the  District  Court  of  the 
United  States  of  America  for  the district  of ,  on 
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behalf  of  A.  B.,  against  the  ship ,  her  tackle,  apparel  and 

furniture,  it  was,  on  the day  of ,  19 — ,  by  a  decree 

of  the  aforesaid  court,  pronounced,  decreed  and  declared,  that 
the  said  A.  B.  was  entitled  to  recover  in  the  said  cause  the 

sum  of dollars,  together  with  dollars  costs  and 

expenses  in  the  said  suit ;  and  whereas  the  said  ship ^  her 

tackle,  apparel  and  furniture  were  delivered  out  of  the  cus- 
tody of  the  court,  in  virtue  of  a  bond  executed  by  N.  M.,  as 
principal,  and  C  L.  as  surety,  by  which  bond  the  said  prin- 
cipal and  sureties  stipulated  to  abide  the  decree  of  the  court 
in  this  cause;  and  whereas  the  said  costs  and  expenses  have 

been  taxed  at dollars ; 

Now  therefore,  in  order  that  full  and  speedy  justice  may  be 
done  in  the  premises,  you  are  hereby  strictly  charged  and  com- 
manded jointly  and  severally  that  of  the  goods  and  chattels  of 
the  said  N.  M.  and  C.  L.  or  either  of  them,  in  your  district,  you 
cause  to  be  made  the  said  sum  so  decreed,  and  also  the  said 
costs  and  expenses,  amounting,  in  the  whole  to  the  sum  of 

dollars;  and  you  are  hereby  further  strictly  charged  and 

commanded,  if  sufficient  goods  and  chattels  of  the  said  N.  M. 
and  C.  L.,  or  of  some  one  of  them,  cannot  be  found  in  your 
district,  that  you  cause  the  said  sum  to  be  made  out  of  any 
real  property,  lands  or  tenements  of  which  they  are  or  either 

of  them  was  possessed  in  your  district,  on  the day  of 

,  1894.    And  do  you  further  have  said  moneys,  and  pay 

the  same  into  the  registry  of  said  court  at  the  city  of ^  on 

the Tuesday  of next,  and  do  you  then  and  there 

certify  to  the  aforesaid  court  what  you  shall  have  done  in  the 
premises,  together  with  these  presents. 

[Add  teste.] 


No.  1475. 

Direction  by  the  Clerk  Endorsed  on  Execution. 

[Caption,] 

The  marshal  will  levy dollars  with  interest  from  the 
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day  of ,  1894,  besides  his  fees,  poundage  and  ex- 
penses hereon.  B.  R., 

Qerk. 


No.  1476 

Marshal's  Return* 

In  obedience  to  the  within  writ  I  have  collected  the  sum 
of dollars  in  full  of  the  requirements  of  the  within  exe- 
cution, and  have  paid  the  same  into  the  registry  of  the  court, 
as  I  am  required.  United  States  Marshal. 

Dated . 


Ho.  1477 

Venditioni  Exponas. 

[Caption  and  Address^] 

Whereas  in  a  certain  cause  of  \_as  may  he]^  civil  and  mari- 
time, moved  and  prosecuted  before  the  District  Court  of  the 
United  States  of  America  for  the district  of ^  on  be- 
half of y  against  the  vessel  called  the ^  her  boats, 

tackle,  apparel  and  furniture,  and  against  all  persons  in  general 
having  or  pretending  to  have,  any  right,  title  or  interest  there- 
in, it  was,  on  the day  of ,  by  a  decree  of  the  afore- 
said court,  pronounced,  decreed  and  declared  that  the  demands 

of  the  said ^  in  the in  this  cause  set  forth,  was  valid 

and  effectual  against  the  said  vessel to  the  amount  of 

dollars,  and  that  the  same  ought  to  be  paid  to  the  said ^ 

together  with  the  costs  and  charges  by incurred  in  the 

prosecution  of  said  suit,  as  by  the  said  decree  remaining  as  of 
record  in  the  said  court  does  more  fully  appear ;  and  whereas 

the  costs  and  expenses  so  decreed  to  be  paid  to  the  said 

amount  to  the  sum  of  $ ,  as  taxed  in  the  aforesaid  court, 

and  whereas  it  was  by  the  aforesaid  court  accordingly  further 
ordered  that  the  said  vessel ^  her  boats,  tackle,  apparel  and 
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furniture  should  be  sold  to  pay  the  said  above-mentioned  sums 

of  money,  amounting  in  the  whole,  to  dollars.'    Now 

therefore,  in  order  that  speedy  justice  may  be  done  in  the 
premises,  you  are  hereby  strictly  charged  and  commanded, 
jointly  and  severally,  that  .you  expose  to  public  sale  the  afore- 
said vessel ,  her  boats,  tackle,  apparel  and  furniture,  and 

that  you  sell  the  same  to  the  best  bidder ;  and  that  you  bring  the 
proceeds  arising  from  such  sale  into  the  registry  of  the  afore- 
said court,  on  or  before  the day  of ,  and  that  you 

duly  certify  the  judge  of  the  aforesaid  court  what  you  shall 
do  in  the  premises. 
[Add  teste.] 

No.  1478. 

Order  Granting  Petition  for  Rehearing. 

[Caption.'] 

In  this  case  the  petition  for  a  rehearing  herein  this  day  came 
on  for  hearing  and  said  petition  was  duly  argued  by  Mr.  R.  X., 
Esq.,  in  support  thereof,  and  by  Mr.  T.  Y.,  Esq.,  proctor  for 
respondents,  and  submitted.  And  after  due  consideration 
had  thereon  it  is  by  the  court  ordered  that  a  rehearing  herein 
be  and  the  same  is  hereby  granted. 


No.  1479 

Order  for  Rehearing. 

[Caption.'] 

In  this  cause,  in  motion  of  R.  X.,  proctor  for  the  libellant» 
and  Y.  &  Y.,  proctors  for  the  respondent,  being  presipnt,  and 
not  objecting  thereto,  and  good  cause  appearing  therefor,  it  is 
ordered  that  the  order  heretofore  entered  herein  on  the r 


day  of ,  ig — ,  dismissing  the  IJbel  herein,  be  and  the 

same  is  hereby  vacated  and  set  aside ;  and  it  is  further  ordered 
that  a  rehearing  of  this  puse  be  and  the  same  is  hereby  grant* 
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ed.     And  it  is  further  ordered  that  said  rehearing  be  and' the 

same  is  hereby  set  for  the day  of ,  19 — . 

Dated  this '•  day  of ,  19 — .  '^ 


(I 


No.  1480 


dtdiit  Staying  Proceedings  Indorsed  on  Petition  for  Rehear- 


.1  ^j^g^ 

[Captionrj  ^ 

On  f eading- ii!nd  fllitig^the  foregoing  petition  it  is  ordered  that 
the  proceedings  in  this  cause  be  stayed  until  the  further  order 

of  the  court,  that  the  matter  of  said  petition  be  heard  on 

day,  the day  of ,  19 — ,  at  ■■  ?tK.   o'clock  a.  m.,  and 

that  a  copy  of  the  petition  and  this  order  be  served  on  the  proc- 
tors for  the  intervenors. 

Dated  this day  of  — — ,  19—. 


No.  1481 

Notice  for  Publication  (i).    v 

The  United  States  of  America, . 
, ;  District  of -,  ss. 

.  On  the  — - —  day  of  — r— ,  1894,  a  libel  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the  district  aforesaid,  by 

A.  B.,  [occupaiion\  libellant,  against  the  ship ,  her  tackle, 

sails,  apparel,  furniture,  boats,  and  other  appurtenances,  alleg- 
ing in  substance  that,  etc.,  \Jicre  state  succhtctly  the  substance 
of  the  libely   and  continue  as  follows  f\    and  ,prays    process 

against  said  vessel,  and dollars  for  wharfage  \or  as  may 

be\  and  that  said  ship ,  her  tackle,  sails,  apparel,  furni- 
ture, boats,  and  other  appurtenances  may  be  coi^demiied  §uid 
sold  to  pay  such  wharfage,  with  costs,  charges,  and  expenses. 
Now,  therefore,  in  pursuance  of  the  said  monition,  under 
the  seal  of  the  said  court,  to  me  directed  and  delivered,  I  do 
hereby  give  public  notice  to  all  persons  claiming  the  said 
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ship  ,  her  tackle,  sails,  apparel,  furniture,  boats,  and 

other  appurtenances,  or  in  any  manner  interested  therein, 
that  they  be  cited  to  appear  before  the  said  district  court,  to  be 

held  at  the  city  of ,  in  and  for  the district  of , 

on  the  first  Tuesday  of next,  at  lo  o'clock  in  the  fore- 
noon of  that  day,  provided  the  same  shall  be  the  day  of  ju- 
risdiction, otherwise  on  tV.e  next  day  of  jurisdiction  there- 
after, then  and  there  to  interpose  the  claims  and  to  make 
their  allegations  in  that  behalf.  T.  M., 

R.  X.,  United  States  Marshal. 

Proctor  for  Libellant. 

Dated  at ,  the day  of ,  1894. 

(i)  See  9th  Rule  in  Admiralty. 


No.  1482 

Affidavit  of  Publication  (z). 

County  of , 

State  of ,  ss. 

I,  C.  A.,  being  first  duly  sworn,  say  that  I  am  the  foreman 

or  the  printer  of newspaper;  that  said is  a  daily 

newspaper  published  in  said  county  and  state  and  has  a  gjen- 
cral  circulation  therein ;  and  that  an  advertisement  of  which  the 
annexed  marked  "  X,"  is  a  true  copy,  was  published  in  said 
,  for insertions,  daily,  from  the day  of , 


A.  D.  19 — ,  inclusive,  and  appeared  in  the  following  issues  of 

said  newspaper,  to  wit, ,  and  that  during  said  term  said 

paper  was  regularly  circulated.  C.  A., 

Foreman. 
'i:    U.  R.  g. 
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No.  1483. 

notice  of  Motion. 

Messrs.  Y.  &  Y., 

Proctors  for  Respondent. 
Gentlemen : 

You  are  hereby  notified  that  before  his  honor^  G.  W.,  judgt 
of  this  court,  at  chambers  in  the  courthouse,  in  the  citj-  of 

,  on ,  the day  of ,  1894,  at  ten  o'clock  in 

the  forenoon  of  that  day,  a  motion  will  be  made  for  an  order, 
that,  etc.  [^ftere  -tale  what  will  be  ask€d\ 

Yours  very  truly, 

X.  &  X., 

Dated .  Proctors  for  Libellant. 

Service  accepted  this day  of ,  1894. 

Y.  &Y. 


No.  1484 

Affidavit  to  Obtain  Attachment  on  Libel  for  Wageft  (i). 

The  United  States  of  America, 
District  of ,  ss. 

On  this day  of ,  1893,  before  me,  at ,  person- 
ally appeared  the  within-named  J.  S.,  and  made  oath  that  he 
has  read  the  foregoing  libel,  and  that  the  mattera  stated 
therein  are  just  and  true  as  he  verily  believes,  and  that  the 
said  vessel  is  about  to  proceed  to  sea  within  twenty-four  hours, 
and  before  the  expiration  of  ten  days  after  the  delivery  of  her 
cargo  \ory  that  the  said  vessel  has  left  the  port  of  delivery 
where  the  voyage  ended],  without  paying  him  the  wages  due 
as  aforesaid.  J.  S. 

Subscribed  and  sworn  to  before  me  the  day  first  above- 
mentioned.  J.  N., 

\Seal^  United  States  Commissioner 

in  and  for  the 

District  of . 
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Ho.  1485. 

Preliminary  Suttimons  for  Seamens'  Wages  (x). 

The  United  States  of  America, 

District  of ,  ss.  .,    . 

To  the  Master  and  Owners  of  the  Ship  [brig,  or^  steamboat, 
^7rJ  called  tlie -: 

Yon  are  hereby  summoned  to  appear  before  me,  J.  N., 

\fuime  and  title  of  offi,cer\  at  my  office,  No. street, 

in  the.  city  of ,  on  the day  of ,  1893,  at 

o'clock  —  ni.,  then  and  there  to  show  cause,  if  any  you  have, 
why  process  of  attachment  should  not  issue  from  the  district 
court  of  this  district  against  the  above-named  vessel,  her 
tackle,  sails,  apparel,  furniture,  boats,  and  appurtenances, 
according  to  the  course  of  admiralty  courts,  and  answer  the 
claim  of  A.,  B.  for  mariner\s  wages. 

Oiven  under  my  hand  this day  of ,  in  the  year  of 

our  Lord  1893.  J-  ^-j 

[6Vrt/.]  U.  S.  Commissioner. 

'  ■         ■    •■ 

(1)  See  R.  S.,  Sees.  4546  and  4547. 


'  » » 


No.  I486 

Certificate  of  Magistrate  (z). 

•  «  .  ■  ■ 

The  United  States  of  America,  ,  . 

District  of ,  ss.  ;   y, 

I,  R.  S.,  \official  character]^  do  hereby  certify  that  therp.is 
in  my  opinion  sufficient  cause  of  complaint  whereuppn .  t^o 
found  admiralty  process  at   the  A3uit  of  A.  B.  for  ipariu^r'^ 

wages  against  the  ship  [^r,  brig,  etc^ ,  her  tackle^,  s^il^, 

i^pparel,  furjiiture,  boats,  and  appurtenanaes^  tp  gnswer  for 
the  wages  of  A.  B.  J-.N.,  .  :  =  » 

Dated  this day  of- ,  1893.  [Official \Till^:\ 

(1)  See  k.  S.,  Secfe;  4546  and  4547. 
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Ho.  t487. 

Notice  tQ  Master  of  Seaman's  Claixxr  for  Wages  <i>. 

To  the  Master  of  the  steamer  M. 

Dear  Sir:  R.  P.,  a  seaman  on  board  your  vessel,  appears 
before  me  and  states  that  there  is  due  him  certain  wages  for 
services  rendered  said  vessel  as  [state  what  serv%ces'\y  which 
is  wrongfully  withheld  from  him,  and  requests  the  interposi- 
tion of  the  commissioner  to  secure  the  same.  Please  examine 
into  the  matter  and  settle  the  difficulty  if  you  can,  and  save 
further  trouble  and  costs  of  suit.  You  understand,  of  course' 
that  this  notice  is  simply  given  to  let  you  know  that  complaint 
has  been  made,  that  you  may  have  an  opportunity  to  settle  the 
claim  before  suit  is  brought,  and  not  to  compel  you  to  settle 
the  same.  The  commissioner,  after  hearing,  cannot  give  judg-: 
ment  against  the  boat  and  owners ;  he  can  only  dismiss  the  c?isc, 
or  certify  to  the  court  probable  cause  whereon  to  found  ad- 
miralty process.  Very  respectfully, 

J.S., 
United  States  Commissioner, 
District  of  — — . 

(i)  This  form  of  notice  has  been  used  in  several  districts  with  much 
success.  No  such  notice  is  required  by  the  statute  and  it  has  been  adopted 
by  the  commissioners  for  the  purpose  of  saving  expense  in  the  matter  ol 
seamen's  wages. 
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No.  1488. 

Claim  for  Loss  of  Life  Filed  with  Commissioner  by 

Administratrix.  ( 1 ) 

To  the  Hon.  Alexander  Gilchrist,  Jr.,  Commissioner: 

Gertrude  E.  Willax,  as  administratrix  of  the  goods,  chat- 
tels and  credits  of  Joseph  F.  Willax,  deceased,  hereinafter 
called  the  claimant,  a  resident  of  New  York,  hereby  appears 
by  A.  Leonard  Brougham,  her  proctor,  and  makes  proof  of 
her  claim  against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company,  a  foreign  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Con- 
necticut, hereinafter  called  the  petitioner,  as  follows: 

I.  Claimant  was  duly  appointed  administratrix  of  the 
goods,  chattels  and  credits  of  Joseph  F.  Willax,  deceased,  on 
the  2nd  day  of  January,  1913,  by  the  surrogates'  court  of  the 
county  of  New  York,  to  which  jurisdiction  in  that  behalf 
belonged. 

II.  On  November  25,  1912,  claimant's  said  decedent, 
Joseph  F.  Willax,  was  a  passenger  on  a  certain  launch  or 
motor  boat  called  the  "Pilot"  at  the  time  of  the  collision  here- 
inafter referred  to. 

III.  While  the  said  launch  or  motor  boat  was  in  the  waters 
of  the  East  river,  in  the  city  and  state  of  New  York,  on  the 
day  aforesaid,  the  same  was  run  into  and  collided  with  by 
the  steamtug  "Transfer  No.  21"  and  one  of  the  two  railroad- 
car  floats  attached  thereto,  one  on  either  side  of  her,  all  of 
which  tug  and  floats  belonged  to  the  petitioner  and  were 
being  navigated  by  it  in  said  East  river,  whereby  the  said 
motor  boat  or  launch  was  smashed,  broken  and  demolished, 
and  claimant's  said  decedent  was  injured  and  thrown  into  the 
water  and  came  to  his  death  thereby. 

IV.  Said  collision,  and  the  death  of  claimant's  said  dece- 
dent, were  caused  by  the  carelessness,  negligence,  wrongful 
acts  and  lack  of  care  on  the  part  of  the  petitioner  and  its 
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agents,  servants  and  employes;  and  claimant,  under  the  stat- 
ute in  such  case  made  and  provided,  is  entitled  to  maintain 
an  action  against  the  petitioner  to  recover  damages  therefor, 
and  she  has  in  fact  commenced  such  an  action  against  peti- 
tioner in  the  supreme  court  of  the  state  of  New  York,  New 
York  couqty,  within  the  time  limited  by  said  statute  for  so 
doing,  and  said  action  is  now  pending  and  undetermined  in 
said  court. 

V.  Claimant's  said  decedent  left  him  surviving,  as  his 
widow  and  next  of  kin  for  whose  benefit  such  cause  of  action 
is  given  her  by  said  statute,  his  widow,  Gertrude  E.  Willax, 
two  daughters,  Jennie  and  Gertrude,  and  a  son,  Joseph,  who 
were  and  are  damaged  by  reason  of  said  death  so  caused  as 
aforesaid  in  the  sum  of  twenty-five  thousand  dollars  ($25,- 
000),  to  recover  which  the  claimant  has  a  claim  against  the 
petitioner,  no  part  of  which  has  been  paid  and  against  which 
no  counterclaims,  offsets  or  setoffs  exist. 

Wherefore,  claimant  asks  that  her  said  claim  may  be  al- 
lowed at  the  amount  hereinbefore  stated. 

* 

Gertrude  E.  Willax, 
As    Administratrix    of   the    goods,    chattels    and 
credits  of  Joseph  F.  Willax,  deceased. 

Cornelius  J.  Earley, 
Proctor  for  Claimant. 

A.  Leonard  Brougham, 
Advocate. 

[Verification,] 

(1)  Taken  from  Transfer  No.  21,  24S  Fed.  459,  160  C  C.  A.  469. 
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Ho.  1489. 

Final  Decree  and  Order  of  Distribution  of  Damages  Among 

Children  of  Deceased.  (1) 

[Caption.] 

This  cause  came  on  this  day  to  be  heard  upon  the  plead- 
ings and  proofs,  and  was  argued  by  counsel;  and- the  court, 
after  due  deliberation,  being  of  the  opinion  for  reason  stated 
in  open  court  on  September  27,  1916,  and  in  writing,  that  the 
libelant's  intestate,  Alonzo  Skinner,  came  to  his  death  on 
August  22,  1913,  solely  by  reason  of  the  wrongful  act  and 
negligence  of  the  respondent,  Norfolk  Southern  Railroad 
Company,  as  shown  by  the  pleadings  and  proofs,  and  with- 
out fault  on  the  part  of  the  plaintiffs  intestate,  doth  so  decide, 
and  that  the  libelant  is  entitled  to  recover  from  the  respondent 
the  damages  sustained  thereby,  to  which  the  children  here- 
inafter named  are  entitled. 

And  the  court,  proceeding  to  asses  the  damages  upon  the 
evidence  heard  in  open  court  (excluding  from  consideration 
the  interest  in  said  damages,  of  lona  Skinner,  the  widow  of 
said  Alofizo  Skinner,  it  appearing  to  the  court  from  the 
pleadings  and  proofs  that  the  respondent,  Norfolk  Southern 
Railroad  Company,  has  heretofore  settled  with  said  lona 
Skinner  in  full  for  her  interest  in  said  damages),  doth  assess 
the  libelant's  damages  at  the  sum  of  twenty-four  hundred 
($2,400)  dollars,  and  it  is  therefore  accordingly  adjudged, 
ordered  and  decreed  that  the  libelant  do  recover  from  the 
Norfolk  Southern  Railroad  Company  the  said  sum  of  twenty- 
four  hundred  ($2,400)  dollars,  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum  from  the  28th  day  of  Sep- 
tember, 1916,  until  paid,  together  with  the  costs  as  taxed  by 
the  clerk  of  this  court. 

And  the  court  doth  order  and  direct  that  the  libelant  dis- 
tribute said  damages  so  awarded  as  follows: 

To  S.  Burnell  Bragg  and  Luther  B.  Way,  proctors  for  the 
libelant,  the  sum  of  eight  hundred  ($800)   dollars,  the  said 
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sum  being  in  the  opinion  of  the  court  reasonable  attorney's 
fees  for  the  services  rendered  by  the  said  proctors  in  this 
case,  and  in  representing  the  interests  of  the  infant  children 
of  Alonzo  Skinner  in  the  subject  matter  of  this  proceeding 
(they  waiving  any  claim  for  compensation  for  representing 
the  widow),  the  balance  of  sixteen  hundred  ($1,600)  to  be 
equally  divided  between  Pearl  Skinner,  Willie  Skinner,  Laura 
Skinner  and  Edmund  Skinner,  the  infant  children  of  the  said 
Alonzo  Skinner,  deceased,  which  said  balance,  after  the  pay- 
ment therefrom  by  the  libelant  of  the  proper  costs  incident  to 
the  administration  of  said  fund,  according  to  law,  shall  be 
paid  by  the  said  libelant  to  the  legal  and  duly  qualified  guar- 
dian of  the  said  infant  children. 

And  the  said  Norfolk  Southern  Railroad  Company  having 
indicated  an  intention  to  appeal  from  this  decree,  it  is  ordered 
that  .execution  thereon  be  suspended  for  a  period  of  twenty 
days  from  this  date. 

Edmund  Waddill,  Jr., 
United  States  District  Judge. 

(1)  Taken  from  Norfolk  Southern  Ry.  v.  Foreman,  Admr.,  244  Fed. 
353,  156  C.  C.  A.  639. 


Ho.  1490. 

Special  Appearance  of  Respondent  and  Motion  to  Dismiss 

Libel,  etc. 

[Caption,] 

Norfolk  Southern  Railroad  Company,  a  corporation,  ap- 
pears specially  only  in  the  above  entitled  cause,  and  moves  to 
dismiss  the  libel  and  monition,  and  to  quash  the  libel,  to 
quash  the  monition  and  to  quash  the  return  on  the  monition: 
it  appearing  that  the  monition  was  served  on  the  secretary  of 
Norfolk  Southern  Railroad  Company,  and  the  said  secretary 
not  being  a  person  upon  whom  service  can  be  had  under  the 
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Statutes  and  laws  of  the  state  of  Virginia  and  the  statutes 
and  laws  applying  to  the  above  entitled  cause. 

Norfolk  Southern  Railroad  Company, 

By  Jas.  G.  Martin, 

Its  Proctor. 


No.  1491. 

Order  Overruling  Motion  to  Dismiss  Libel  and  Quash  Writ 

and  Return. 
[Caption,] 

This  cause  came  on  this  day  to  be  heard  upon  the  respond- 
ent's motion  to  dismiss  the  libel  and  monition  and  quash  the 
libel,  and  to  quash  the  monition,  and  quash  the  marshal's 
return  on  the  monition,  and  the  same  having  been  fully 
argued  and  considered,  the  court  doth  overrule  said  motion; 
and  it  is  ordered  that  the  respondent  file  its  answer  to  the 
said  libel  within  twenty  days  from  this  date. 

Edmund  Waddill,  Jr., 
United  States  District  Judge. 
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LIMITATION  OF  LIABILITY. 

No.  1492 

Petition  for  Limitation  of  Liability  (i). 

To  the  "Honorable  G.  W.,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of : 

The  libel  and  petition  of  the  T.  Steamship  Co.,  owner  of 
the  steamship  D.,  in  a  cause  of  action,  civil  and  maritime, 
respectfully  shows : 

First,     Your  petitioner  is  a  corporation  duly  created  and 

organized  by  and  under  the  laws  of  the  kingdom  of , 

having  its  principal  office  at ,  and  owns  and  runs  a  line 

of  steamships  for  the  carriage  of  cargo  and  passengers  be- 
tween   ports  and  the  port  of ,  known  as  the  T.  line. 

At  the  times  hereinafter  mentioned  your  petitioner  was  the 
owner  of  said  steamship  D.,  which  was  engaged  in  the  busi- 
ness of  carriage  of  cargo  and  passengers  in  said  line  as  afore- 
said. 

Second.     On  the day  of ,  1894,  said  steamship  D., 

having  on  board  a  large  general  cargo  and  about passen- 
gers, and  being  fully  manned  with  a  large  and  competent 
crew,  under  command  of  an  experienced  master,  with  a  full 

corps  of  efficient  officers,  left  the  port  of ,  bound  on  a 

voyage  to ,  via  the  ports  of and .  After  touch- 
ing at  said  ports,  and  taking  on  more  passengers  and  cargo 

and  ship's  coals,  said  steamship  left for ,  on  the 

day  of ,  1894,  passing on  the ,  and  through 

on  the  following  day,  whence  all  went  well  with  said 

vessel  until  the day  of ,  when  a  storm  came  up,  and 

for  two  days  the  vessel  labored  heavily  in  the  seas.     On  the 

morning  of  the the  high  seas  were  continued,  and  finally 

at o'clock  p.  m.,  when  in  latitude  46  28,  and  longitude 

40  6,  a  shock  was  felt  throughout  the  ship.  The  engines 
were  stopped  instantly,  and,  upon  investigation,  it  was  found 


i* 
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on  the  part  of  the  persons  on  board  of  or  having  charge  d 
the  navigation  of  the  said  steamship  D.,  but  was  wholly  due 
to  the  perils  of  the  seas,  the  severity  of  the  storm,  and  the 
action  of  the  elements  in  breaking  the  shaft  of  said  steamer 
within  the  stern  tube,  whereby  the  stern  bulldiead  was 
broken  and  started,  and  a  leak  was  made  so  that  it  became 
impossible  to  repair  her,  which  finally  caused  her  to  be 
abandoned  by  her  passengers,  officers,  and  crew. 

That  said  steamship  D.  has  not  been  libeled  or  arrested 
in  any  court  to  answer  for  said  loss  or  destruction,  but  that 

the  owners  have  been  sued  within  the district  of 

as  aforesaid. 

That  your  petitioner  is  ignorant  of  the  amount  of  the 
losses  and  injuries  suffered  by  the  several  freighters  and 
owners  of  merchandise  upon  said  voyage. 

Wherefore  your  petitioner  prays  that  this  honorable  court 
[in  case  of  appraisement^  say:  "will  be  pleased  to  cause 
due  appraisement  to  be  had  of  the  value  of  said  steamship 
D.  in  the  condition  in  which  she  was  immediately  after  said 
accident,  and  now  is,  and  upon  the  ascertainment  of  said 
value  make  an  order  for  the  payment  thereof  into  court,  or 
for  the  giving  of  a  stipulation,  with  sureties  for  the  payment 
thereof  into  court  whenever  the  same  shall  be  ordered, 
and"]  will  issue  a  monition  against  all  persons  claiming 
damages  for  loss,  destruction,  damage,  or  injury  occasioned 
by  said  accident,  citing  them  to  appear  before  this  court 
and  make  due  proof  of  their  respective  claims,  at  a  time  to 
be  herein  named;  as  to  all  which  claims  your  petitioner 
will  contest  its  liability,  independently  of  the  limitation  of 
liability  claimed  under  act  and  statute  aforesaid. 

Also,  that  the  court  will  designate  a  commissioner  before 
whom  proof  of  all  claims  presented  in  pursuance  of  such 
monition  shall  be  made,  and  that,  upon  the  coming  in  of  the 
report  of  said  commissioner,  and  upon  the  hearing  of  the 
cause,  if  it  shall  appear  that  the  petitioner  is  not  liable  for 
such  loss,  damage,  destruction,  and  injury,  it  may  so  finally 
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be  decreed  by  this  court.  And  that  in  the  meantime,  and 
until  the  final  judgment  of  the  court  shall  be  rendered  herein, 
this  court  will  make  an  order  restraining  the  furtlier  prosecu- 
tion of  all  and  any  suit  or  suits  against  the  petitioner,  in  re- 
spect to  any  such  claim  or  claims,  particularly  by  the  said 
X.  Y.,  who  brought  suit  in  the  supreme  court  of  the  state  of 

,  as  hereinbefore  specified;  and  the  petitioner  will  ever 

pray.  The  T.  Steamship  Co., 

R.  X.,  By  X.  &  X., 

Advocate.  Proctors. 

[Verification,] 

(1)  Proceedings  to  limit  the  liability  of  shipowners  is  authorized  by  R. 
S.,  Sees.  4262  to  4289,  and  is  extended  to  all  vessels  used  on  lakes  or  rivers 
or  inland  navigation  by  Sec.  4  of  the  Act  of  June  19,  1686,  24  Stat,  at  L. 
79.    See  also  Adm.  Rules  54  to  58;  Benedict's  Admiralty,  Chap.  34. 

For  the  history  of  this  limitation  of  liability,  see  Norwich  G>.  v. 
Wright,  13  Wall.  104;  the  City  of  Norwich,  118  U.  S.  468.  See  also, 
Monongahela  R.  &  Co.  v.  Hurst,  200  Fed.  711.  119  C.  C.  A.  127. 

In  what  districts  proceedings  may  be  begun,  see  Adm.  Rules  54  and 
57 ;  The  Alpena,  8  Fed.  280 ;  In  re  Leonard,  14  Fed.  53 ;  In  re  Luckenback, 
26  Fed.  870. 

The  practice  in  proceedings  for  limitation  of  liability  is  substantially  as 
follows : 

Proceedings  may  be  begun  by  a  petition  or  libel  by  the  owner  before  any 
suit  is  brought  by  a  loser.  Admiralty  Rule  57;  The  Alpena,  8  Fed.  280. 
Or  after  suits  are  begun.    The  Manitoba,  122  U.  S.  100. 

The  libel  or  petition  should  set  forth  the  necessary  jurisdictional  facts 
and  the  facts  required  by  the  district  court  rules  and  pray  for  an  ap- 
praisal of  the  vessel  and  pending  freight  for  the  purpose  of  paying  the 
value  into  court  or  giving  stipulation  for  the  value,  or  offer  to  surrender 
the  same  and  conclude  with  prayer  for  appropriate  relief.  The  libel  should 
be  filed  in  clerk's  office  with  a  stipulation  for  costs. 

Where  the  owner  desires  an  appraisement  for  the  purpose  of  bonding 
the  vessel  an  order  for  appraisement  is  entered  and  notice  of  appraisal 
given  to  all  the  claimants.  When  the  appraisers  have  made  their  report 
an  order  is  entered  providing  for  a  stipulation  or  for  the  payment  into 
court  of  the  amount  of  the  appraised  value.  This  should  then  be  done. 
If  on  the  other  hand  the  vessel  is  surrendered  an  order  is  entered  providing 
for  the  appointment  of  a  trustee  and  the  vessel  is  turned  over  to  him  by 
bill  of  sale  or  assignment. 

The  next  step  in  the  proceedings,  if  the  claimants  do  not  desire  to  con- 
test the  libelant's  right  to  limit  his  liability,  is  ordinarily  to  obtain  an  order 
directing  a  monition  to  issue  and  a  temporary  injunction  in  suits  which 
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•  already  may  have  been  begun  against  the  petitioner  or  his  vessel  and  ihe 
commencement  of  further  suits.  The  monition  is  issued  by  the  clerk  to 
the  marshal  who  serves  it  and  publishes  notice  as  directed  by  the  court  in 
a  designated  newspaper.  Before  the  return  day  of  the  monition,  each 
claimant  must  appear  and  file  his  claim  in  court  and  after  return  day 
make  proof  of  his  claim  before  commissioner  appointed  by  the  court. 
This  is  usually  done  by  filing  with  the  commissioner  a  claim.  [See  forms 
Nos.  1504  et  seq.,  post  ] 

After  hearing  the  commissioner  should  file  a  report  setting  forth  the 
amount  of  the  various  claims  proved  before  him  and  the  order  of  distri- 
bution. 

The  petitioner  on  the  return  of  the  monition  duly  served,  may  have  a 
decree  by  default  limiting  his  liability  to  any  and  all  persons  who  have  not 
contested  his  right  to  limit  his  liability. 

If  the  petitioner  does  not  intend  to  contest  his  liability  to  the  claimants, 
and  no  answer  is  filed,  or  time  to  answer  claimants  obtained,  and  there  is 
no  contest  between  claimants,  the  fund  is  distributed  in  accordance  with 
the  report  of  the  commissioner. 

The  claimants  must  appear  and  answer  or  be  defaulted  as  to  the  ques- 
tion of  petitioner's  right  to  limitation.  When  an  answer  is  filed  the  peti- 
tioner may  have  an  order  that  all  proceedings  before  the  commissioner  be 
suspended  until  the  determination  of  the  petitioner's  liability.  Where  issue 
is  joined  by  answer  to  the  petition  the  case  should  be  put  upon  the 
calendar  and  tried  in  the  ordinary  way  and  a  decree  limiting  his  liability 
or  dismissing  his  petition  entered. 

The  petitioner  has  a  right  to  contest  his  liability  to  the  claimants  by 
answer  or  exception  to  their  claims.  The  question  of  petitioner's  liability  to 
the  claimants  should  be  determined  by  the  court.  If  it  is  decided  that  the 
petitioner  is  not  liable  a  final  decree  to  this  effect  is  entered  and  his  stip- 
ulation for  the  appraised  value  canceled  and  the  vessel  restored  to  him. 
or  if  it  has  been  sold,  the  proceeds  in  the  registry'  of  the  court  are  paid  to 
him.  If,  on  the  other  hand,  the  petitioner  is  decided  to  be  liable  and 
entitled  to  his  limitation,  an  interlocutory  decree  to  this  effect  may  be  . 
entered.  The  matter  is  then  referred  to  the  commissioner  to  hear  and 
report  the  amount  and  priority  of  the  claims.  The  claimants  have  a  right 
by  answer  to  contest  between  each  other  the  right  and  priority  of  recovery. 

When  the  commissioner  has  reported,  the  matter  comes  on  for  hearing 
on  exceptions,  if  any,  before  the  court  and  a  final  decree  is  entered. 

As  to  the  scope  of  the  various  sections  of  the  statutes  4283  to  4285, 
and  their  relation  to  other  statutes,  see  White  v.  Island  Transportation 
Co.,  2^Z  U.  S.  346,  58  L.  Ed.  993 ;  In  re  Louisville,  etc.,  Packet  Co.,  223 
Fed.  185;  The  Annie  Faxon,  75  Fed.  312,  21  C.  C.  A.  366.  The  Federal 
Employer's  Liability  Act,  April  22,  1908,  35  Stat.  L.  65,  does  not  impliedly 
repeal  Section  4283.    The  Passaic,  204  Fed.  266,  122  C.  C.  A.  466. 

Generally.    See  Foster's  Fed.  Prac.  (5th  ed.).  Sees.  593  to  603  inclusive. 

The  statutes  leave  the  owners  liable  without  limit  for  their  own 
negligence,  and  liable  to  the  extent  of  the  value  of  the  ship  and  freight 
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for  the  negligence  of  the  master  or  crew.  Monongahela  River  Coal  Co.  v. 
Hurst,  200  Fed.  711.  119  C.  C  A.  127;  Benner  Line  v.  Pendleton,  210  Fed. 
67.  The  statute.  Section  4283,  applies  to  a  motorboat.  The  Alola,  228 
Fed.  1006.  To  a  scow  carrying  a  derrick  thereon.  The  Sunbeam,  195  Fed. 
468.  To  a  ferryboat  operating  between  two  places  in  the  same  state.  The 
Southside,  155  Fed.  364. 

In  Oceanic  Steam  Navigation  Company  v.  Mellor,  233  U,  S.  718,  58 
L.  Ed.  1171,  the  case  of  the  Titanic,  the  court  reaffirmed  the  proposition 
that  a  foreign  ship  may  resort  to  the  courts  of  the  United  States  for  a 
limitation  of  liability  under  R.  S.  U.  S.,  Sec.  4383.  It  was  also  held  that 
where  only  a  single  vessel  of  foreign  nationality  (here  British)  was  con- 
cerned in  the  disaster  on  the  high  seas,  and  the  claimants  are  of  many 
different  nationalities,  there  being  nothing  before  the  court  to  show  what 
the  law  of  the  foreign  country  may  be  as  to  limitation  of  liability,  the 
owner  can  maintain  a  proceeding  under  Sections  4283,  4284,  and  4285,  and 
Admiralty  Rules  54  and  56;  this  may  also  be  done  where  the  foreign  law 
provides  for  limitation  of  liability,  but  under  diflFerent  terms  and  con- 
ditions from  the  law  of  the  United  States.  Further,  the  court  will  enforce 
the  law  of  the  United  States  in  such  proceeding.  See  Lawton  v.  Comer, 
"The  Katie.'*  7  L.  R.  A.  55,  and  note.  See  L.  R.  A.  1916B,  note  at  page 
642;  L.  R.  A.  191 6A,  note  at  page  1157. 

These  sections  of  the  statute  govern  the  rights  of  the  United  States 
to  prosecute  its  claims  also,  and  where  it  fails  to  present  its  claim  in 
the  proceeding  to  limit  liability,  it  may  be  enjoined  from  subsequently 
prosecuting  a  suit  thereon.  U.  S.  v.  Hamburg,  etc.,  Gesellschaft,  212  Fed. 
40,  128  C.  C.  A.  496,  L.  R.  A.  1917C,  page  1103,  and  note  at  page  1110. 

As  to  lack  of  knowledge  or  privity  on  the  part  of  the  owner  as  a  con- 
dition of  limitation  of  liability,  see  22  L.  R.  A.  (N.S.)  769. 


No.  1493. 

Libel  and  Petition  for  Limitation  of  Liability  for  Collision 
in  New  York  Bay,  where  Suits  begun  in  State  Court.  (1) 

To  the  Honorable  The  Judges  of  the  United  States  District 
Court  for  the  Southern  District  of  New  York: 

The  h'bel  and  petition  of  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  owner  of  the  steamtug  "Trans- 
fer No.  21,"  her  engines,  etc.,  in  a  cause  of  limitation  of  lia- 
bility, civil  and  maritime,  alleges  as  follows: 

First.  The  libelant  and  petitioner  is  and  was  at  all  times 
hereinafter  mentioned,  sole  owner  of  the  steamtug  "Transfer 
No.  21,"  which  said  steamtug  is  now  in  the  port  of  New 
York  and  within  the  jurisdiction  of  this  honorable  court. 
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Second.  On  Xovember  25,  1912,  at  about  4:45  a.  m.,  the 
said  steamtug  "Transfer  No.  21"  left  Oak  Point  in  the  Bronx, 
bound  on  a  voyage  for  Greenville,  New  Jersey,  having  car- 
float  "No.  57"  on  her  starboard  side  and  carfloat  "No.  53" 
on  her  port  side  in  tow.  At  the  time  of  leaving  Oak  Point 
she  was  properly  manned  and  equipped  and  had  a  full  com- 
plement of  officers  and  seamen  aboard  and  was  in  all  re- 
spects staunch  and  seaworthy.  Neither  carfloat  had  any 
motive  power  nor  any  part  in  or  cohtrol  of  its  navigation. 

Third,  On  information  and  belief,  during  said  voyage, 
the  tide  was  strong  flood,  the  wind  blowing  a  strong  gale 
from  the  west,  and  the  morning  very  dark.  "No.  21"  had  all 
her  regulation  lights  properly  set  and  burning  and  navigated 
her  usual  course,  and  when  oflf  Negro  Point,  as  is  usual  and 
customary,  cut  over  to  Pot  Cove  in  order  to  round  Hallett's 
Point  and  blew  the  usual  bend  whistle.  A  lookout  was  sta- 
tioned forward  on  top  of  the  cars  on  the  starboard  float.  On 
account  of  the  unusually  strong  flood  tide,  "No.  21"  was 
unable  to  round  Hallett's  Point  and  was  forced  to  remain  to 
the  eastward  thereof,  notwithstanding  her  repeated  efforts  to 
proceed  on  her  voyage.  While  she  was  thus  maneuvering 
and  being  on  the  Astoria  shore  as  customary,  her  lookout 
reported  that  some  object  was  coming  up  between  "No.  21" 
and  Hallett's  Point,  which  he  could  not  identify.  Before  it 
could  be  ascertained  what  the  object  was,  there  being  no 
lights  or  sign  of  life  thereon,  it  went  under  the  bow  and 
passed  out  by  the  stern  of  the  port  float.  Even  then  those  on 
"No.  21"  could  not  make  out  what  the  object  was,  the  tide 
sweeping  it  away  to  the  eastward.  "No.  21"  went  astern  to 
see  if  she  could  discover  what  she  had  com.e  in  contact  with, 
but  was  unable  to  find  anything.  The  accident  occurred  about 
5:40  A.M.  "No.  21"  remained  in  substantially  the  same 
position  until  some  time  after  7  a.  m.,  when  "Transfer  No. 
22,"  also  owned  and  operated  by  petitioner,  came  light  from 
Oak  Point  and  assisted  "No.  21"  to  round  Hallett's  Point. 
Subsequently  the  captain  of  "No.  21"  and  your  petitioner 
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learned  that  the  object  which  had  collided  with  "No.  21"  as 
set  forth  above  was  the  motor  boat  "Pilot,"  or  the  wreck 
thereof. 

Fourth.  On  information  and  belief,  the  value  of  said 
steamtug  "Transfer  No.  21"  after  the  said  collision  and  at 
the  close  of  said  voyage  did  not  exceed  the  sum  of  $65,000, 
and  she  had  no  pending  freight.  The  said  steamtug  "No.  21" 
was  not  damaged  by  the  collision. 

Fifth,  The  said  collision  was  in  no  wise  caused  by  fault 
or  neglect  on  the  part  of  said  steamtug  "Xo.  21,"  her  master, 
officers  or  crew,  but  solely  by  reason  of  the  negligence  of 
those  on  board  and  in  charge  of  the  said  motor  boat  "Pilot" 
in  the  following  particulars : 

1.  In  that  her  master  was  incompetent: 

2.  In  that  she  was  maintaining  no  lookout ; 

3.  In  that  she  did  not  carry  lights,  or  the  lights  required  by 
statute ; 

4.  In  that  she  did  not  make  her  presence  known  either  by 
whistle  or  otherwise; 

5.  In  that  she  attempted  to  round  Hallett's  Point  without 
giving  warning  of  any  kind; 

6.  In  that  she  was  not  under  contnil : 

7.  In  that  she  was  not  sufficiently  seaworthy  to  navigate 
under  the  existing  tidal  and  weather  conditions; 

8.  In  that  contrary  to  the  well-known  and  long-established 
custom  of  mariners  and  to  good  seamanship  she  rounded  Hal- 
lett's  Point  as  she  did  under  the  existing  tidal  and  weather 
conditions; 

9..  In  that  contrary  to  the  well-known  and  long-established 
custom  of  mariners  and  to  good  seamanship  she  navigated  too 
close  to  the  Long  Island  shore  under  the  existing  tidal  and 
weather  conditions: 

10.  And  in  other  respects  which  will  be  shown  on  the  trial 
of  this  cause. 

Sixth.  That  said  collision  happened  and  the  loss,  dama^^e 
and  injury  above  referred  to  were  done,  occasioned  and  in- 
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curred  without  fault  on  the  part  of  your  petitioner,  and  with- 
out its  privity  or  knowledge.  Nevertheless,  certain  actions 
at  law  have  been  commenced  against  your  petitioner  as  owner 
of  the  said  steamtug  "Transfer  No.  21,''  by  reason  of  the  said 
collision  and  accident,  the  following  being  a  list  of  such  pro* 
ceedings : 

(a)  An  action  at  law  brought  in  the  supreme  court  of  the 
state  of  New  York  against  your  petitioner  as  owner  of 
"Transfer  No.  21,"  by  Delia  Livingstone,  as  administratrix 
of  William  D.  Livingstone,  deceased,  whose  residence  is  un- 
known to  your  petitioner,  and  who  claims  to  recover  dam- 
ages for  the  death  of  said  William  D.  Livingstone  occasioned 
by  said  collision.  The  attorney  for  said  plaintiff  is  Cor- 
nelius J.  Earley,  of  271  Broadway,  New  York  City,  and  the 
amount  of  damages  claimed  in  the  complaint  is  $50,000. 

(b)  An  action  at  law  brought  in  the  supreme  court  of  the 
state  of  New  York  against  your  petitioner  as  owner  of 
"Transfer  No.  21,"  by  Gertnide  E.  Willax,  as  administratrix 
of  Joseph  F.  Willax,  deceased,  whose  residence  is  unknown 
to  your  petitioner,  and  who  claims  to  recover  damages  for  the 
death  of  said  Joseph  F.  Willax  occasioned  by  said  collision. 
The  attorney  for  said  plaintiff  is  Cornelius  J.  Earley,  of  271 
Broadway,  New  York  City,  and  the  amount  of  damages 
claimed  in  the  complaint  is  $50,000. 

(c)  An  action  at  law  brought  in  the  supreme  court  of  the 
state  of  New  York  against  your  petitioner  as  owner  of 
"Transfer  No.  21,"  by  Otto  Schmuck,  whose  residence  is 
unknown  to  your  petitioner  and  who  claims  to  recover  dam- 
ages for  personal  injuries  received  in  said  collision,  and  for 
damages  sustained  by  him  as  owner  of  the  motor  boat  "Pilot" 
by  reason  of  said  collision.  The  attorney  for  said  plaintiff  is 
Cornelius  J.  Earley,  of  271  Broadway,  New  York  City,  and 
the  amount  of  damages  claimed  in  the  complaint  is  $12,000. 
There  are  no  other  claims  or  liens  against  said  steamtug 
**No.  21"  known  to  ydur  petitioner. 
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Seventh.  In  addition  to  the  above  actions  your  petitioner 
fears  that  other  actions  may  be  brought  or  other  claims  may 
be  made  against  it  or  against  said  "Transfer  No.  21"  by 
other  parties  who  may  have  sustained  loss,  damage  or  injury 
by  reason  of  said  collision.  I 

Your  petitioner  avers  that  the  amount  of  the  claims  in  the 
suits  already  begun  against  it  as  owner  of  said  "Transfer 
No.  21"  far  exceeds  the  value  of  its  interest  in  said  steamtug 
and  her  freight  then  pending.  (2) 

Eighth.  Your  petitioner  desires  to  claim  the  benefits  of  the 
provisions  of  Sections  4283,  4284  and  4285  of  the  Revised 
Statutes  of  the  United  States  and  the  acts  amendatory  thereof 
and  supplemental  thereto;  and  in  this  proceeding  by  reason 
of  the  facts  and  circumstances  hereinbefore  set  forth,  your 
petitioner  desires  to  contest  its  liability  and  the  liability  of 
said  steamtug  "No.  21"  to  any  extent  whatever  for  any  and 
all  loss,  destruction,  damage  and  injury  caused  by  and  re- 
sulting from  the  collision  aforesaid. 

Ninth.  All  and  singular  the  premises  are  true  and  within 
the  admiralty  and  maritime  jurisdiction  of  this  honorable 
court. 

Wherefore,  your  petitioner  prays  that  this  court  will  cause 
due  appraisement  to  be  had  of  the  amount  of  the  value  of  its 
interest  in  the  said  steamtug  "No.  21"  at  the  close  of  said 
voyage,  and  her  freight  then  pending  and  will  make  an  order 
for  the  payment  of  the  same  into  court,  or  for  the  giving  of 
a  stipulation,  with  sureties,  providing  for  the  payment  thereof 
as  ordered  by  the  court;  that  the  court  will  issue  a  monition 
to  all  persons  claiming  damages  for  any  and  all  loss,  destruc- 
tion, damage  or  injury  caused  by  or  resulting  from  the  colli- 
sion aforesaid,  citing  them  to  appear  before  a  commissioner 
to  be  named  by  the  court,  and  make  due  proof  of  their  re- 
spective claims  at  or  before  a  certain  time  to  be  fixed  by  said 
writ;  and  also  to  appear  and  answer  on  oath  the  allegations 
of  this  petition ;  according  to  law  and  the  practice  of  this 
court,  and  that  the  court  will  issue  its  injunction  restraining 
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the  prosecution  of  the  aforesaid  actions  of  Delia  Livingfstone, 
Gertrude  E.  Willax  and  Otto  Schmuck,  and  the  commence- 
ment and  prosecution  hereafter  of  all  and  any  suit  or  suits, 
action  or  actions,  or  legal  proceedings  of  any  nature  or  de- 
scription whatever,  except  in  the  present  proceeding,  against 
the  petitioner  or  the  said  steamtug  "No.  21"  in  respect  of 
any  claim  or  claims  arising  out  of  said  collision;  and  that  the 
court  in  this  proceeding  will  adjudge  that  the  petitioner  and 
the  said  steamtug  "No.  21"  are  not,  and  neither  of  them  is 
liable  to  any  extent  for  said  loss,  damage,  destruction  or  in- 
jury, or  if  it  shall  adjudge  that  your  petitioner  or  said  steam- 
tug "No.  21"  is  liable,  then  that  the  liability  of  petitioner  be 
limited  to  the  amount  of  the  value  of  its  interest  in  said 
steamtug  and  her  freight  pending  at  the  close  of  her  said 
voyage;  and  that  the  moneys  paid,  or  secured  to  be  paid  as 
aforesaid,  be  divided  pro  rata  among  such  claimants  as  may 
duly  prove  their  claims  before  the  commissioner  heretofore 
referred  to,  saving  to  all  parties  any  priority  to  which  they 
may  be  legally  entitled;  and  that  your  petitioner  may  have 
such  other  and  further  relief  in  the  premises  as  may  be  just. 
New  York,  New  Haven  &  Hartford  Railroad  Co., 

By  A.  S.  May, 

James  T.  Kilbreth,  Petitioner. 

Advocate. 

Charles  M.  Sheafe,  Jr., 
Proctor  for  Petitioner. 

(1)  Taken  from  Transfer  No.  21,  248  Fed.  459,  160  C.  C  A.  469. 

(2)  "Freight  pending"  and  ''Freight  for  the  voyage/'  used  in  the  stat- 
utes mean  the  earnings  of  the  voyage,  and  whether  prepaid  or  not,  must 
be  surrendered  by  the  owner  in  a  proceeding  to  limit  liability.  La  Bour- 
gogne,  210  II.  S.  95, 52  L.  Ed.  973;  Ralli  v.  N.  Y.,  etc.,  Steamship  Co.,  154 
Fed.  286,  83  C.  C.  A.  290;  The  Captain  Jack,  162  Fed.  808.  holding  that 
money  being  earned  under  a  contract  for  raising  another  vessel  is  included. 
A  subsidy  from  a  foreign  government  payable  for  developing  certain 
speeds  or  completing  a  certain  number  of  voyages  annually  need  not  be 
given  up  in  a  proceeding  to  limit  liability.  La  Bourgogne,  210  U.  S.  % 
52  L.  Ed.  973,  affirming  139  Fed.  433,  71  C.  C.  A,  489, 
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No.  1494. 

Petition  for  Limitation  of  Liability  for  Cargo  under  Acts  of 

1851  and  1884.(1) 

[Caption.] 

To  the  Said  Court : 

The  libel  and  petition  of  the  Capitol  Transportation  Com- 
pany, of  Detroit,  in  said  district,  in  a  cause  of  limitation  of 
liability,  civil  and  maritime,  alleges  and  articulately  pro- 
pounds as  follows: 

1.  This  petitioner  is  a  corporation  duly  organized,  under 
the  provisions  of  Act  No.  232  of  the  Public  Acts  of  1903, 
of  said  state,  and  the  acts  amendatory  thereof  and  supple- 
mental thereto,  having  its  principal  place  of  business  and 
office  for  the  transaction  of  business  at  the  city  of  Detroit,  in 
the  district  aforesaid,  and  was,  at  the  times  hereinafter  men- 
tioned, the  owner  of  the  American  steamship  or  vessel  called 
the  "Benjamin  Noble,"  which  it  employed  upon  the  Great 
Lakes  and  their  connecting  waters,  as  a  private  carrier  for 
hire. 

2.  On  or  about  April  IS,  1914,  the  said  steamship  left  the 
port  of  Qeveland,  Ohio,  for  Conneaut,  Ohio,  where  she  was 
to  load  for  Superior,  Wisconsin;  she  was  staunch,  seaworthy 
and  properly  manned  and  equipped;  as  she  proceeded  down 
the  Cuyahoga  river,  as  this  petitioner  has  been  informed  and 
believes,  and  while  backing  away  from  a  bridge  which  had 
negligently  failed  to  open,  her  stern  came  into  collision  with 
the  steamer  "City  of  Erie,"  and  did  some  damage  thereto, 
for  which  a  claim  of  about  six  hundred  dollars  ($600)  has 
been  made  against  this  petitioner,  by  the  owners  of  the  "City 
of  Erie";  said  collision,  as  youc  petitioner  is  informed  and 
believes,  was  in  no  wise  caused  by  any  negligence  or  want  of 
care  on  the  part  of  the  master  or  crew  of  the  steamer  "Ben- 
jamin Noble,''  and  the  loss,  damage  and  injury  thereby  done, 
occasioned  and  incurred,  were  without  the  privity  or  knowl- 
edge of  this  petitioner ;  said  steamer  was  not  itself  injured  by 
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said  collision  and  resumed  her  voyage,  reaching  Conneaut  the 
next  morning. 

3.  Upon  the  arrival  of  said  steamer  at  Conneaut,  she  was 
laden  with  a  cargo  of  steel  rails  by  the  Cambria  Steel  Com- 
pany, to  be  transported  to  the  port  of  Superior,  in  the  state 
of  Wisconsin,  and  there  delivered  to  the  Great  Northern  Rail- 
road Company,  or  its  assigns,  upon  payment  of  an  agreed 
freight,  the  dangers  of  navigation,  fire  and  collision  excepted, 
pursuant  to  a  certain  charter  or  agreement  previously  entered 
into  between  the  firm  of  Mitchell  &  Company,  brokers  at 
Cleveland,  Ohio,  and  the  firm  of  M.  A.  Hanna  &  Company, 
agents,  made  and  entered  into  while  said  steamer  was  lying 
at  the  port  of  Cleveland,  aforesaid;  said  cargo,  as  petitioner 
is  informed  and  believes,  belonged  wholly  to  said  Cambria 
Steel  Company  and  was  laden  upon  said  steamer  by  its  serv- 
ants and  employes,  in  accordance  with  a  well-known  and  long- 
established  usage  of  said  port  of  Conneaut,  and  was  a  portion 
of  a  large  quantity  of  steel  rails  belonging  to  said  Cambria 
Steel  Company,  which  said  steamer  was  to  take  to  Superior 
aforesaid,  under  the  aforesaid  agreement,  it  having  been 
understood  and  agreed  that  she  would  not  be  able  to  take  the 
entire  quantity  upon  a  single  trip. 

4.  The  said  steamer  left  Conneaut  w-ith  the  said  cargo  on 
or  about  April  18,  1914,  in  staunch  and  seaworthy  condition, 
fully  manned  and  equipped,  and  in  all  respects  fit  for  sea  and 
the  voyage  in  prospect,  but  while  on  Lake  Superior,  in  the 
course  of  her  voyage,  as  this  petitioner  is  informed  and  be- 
lieves, she  encountered  an  unusually  severe  storm  from  the 
northeast,  with  heavy  and  dangerous  sea,  the  estimated  veloc- 
ity of  the  wind  being  about  seventy  miles  per  hour,  and  by 
reason  thereof,  .and  the  perils  and  dangers  of  navigation 
created  by  said  storm,  said  steamer,  with  her  officers  and 
crew  and  the  cargo  aforesaid,  and  all  she  had  on  board  ex- 
cept a  life-raft,  was  totally  lost  and  destroyed,  and  no  part  or 
portion  of  her  or  her  freight  pending  has  been  recovered  by 
or  come  into  the  possession  of  this  petitioner,  with  the  excep- 
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tion  only  of  the  life-raft  aforesaid,  which  is  now  at  Detroit, 
in  said  district,  and  within  the  jurisdiction  of  this  court. 

5.  The  loss  of  said  steamer  and  her  cargo,  and  the  loss, 
damage  and  injury  occasioned  thereby,  as  aforesaid,  were 
incurred  without  the  privity  or  knowledge  of  this  petitioner, 
and,  as  it  is  informed  and  believes,  were  solely  due  to  the 
severity  of  the  storm  and  the  dangers  and  perils  of  navigation 
encountered  by  said  steamer  as  aforesaid,  in  the  course  of 
said  voyage,  and  were  not  occasioned  by  any  fault  or  negli- 
gence on  the  part  of  this  petitioner;  nevertheless,  two  suits  in 
admiralty  have  been  already  commenced  against  this  peti- 
tioner by  the  said  Cambria  Steel  Company,  one  in  the  district 
court  of  the  United  Slates  for  the  eastern  district  of  Penn- 
sylvania, in  admiralty,  and  the  other  in  the  district  court  of 
the  United  States  for  the  northern  district  of  Illinois,  in  ad- 
miralty, in  each  of  which  the  said  Cambria  Steel  Company 
seeks  to  recover  against  this  petitioner  the  sum  of  $96,418.96, 
as  the  alleged  value  of  its  cargo  lost  with  said  steamer  in 
said  disaster;  the  owners  of  said  steamer,  "City  of  Erie,"  are 
threatening  to  immediately  commence  suit  against  this  peti- 
tioner for  the  damages  alleged  to  have  been  sustained  by 
them  in  the  collision  aforesaid,  and  other  claims  are  also  made 
against  this  petitioner  on  account  of  said  voyage;  the  total 
amount  of  the  claims  asserted  and  in  suit  against  this  peti- 
tioner, by  reason  of  liabilities  incurred  during  said  voyage, 
and  losses  occasioned  by  the  foundering  of  said  steamer,  far 
exceeds  the  value  of  the  petitioner's  interest  therein ;  and  peti- 
tioner further  avers  that  there  was  and  is  no  freight  earned 
or  pending  by  reason  of  the  voyage  aforesaid,  and  that  all  of 
said  vessel,  her  equipment,  furniture  and  freight,  which  has 
come  into  its  possession  since  said  disaster,  is  the  liferaft 
above  mentioned,  besides  which  there  is  now  at  Detroit  a 
spare  wheel  belonging  to  her  equipment. 
.  6.  This  petitioner  desires  to  claim  the  benefits  of  the  pro- 
visions of  sections  4283,  4284  and  4285  of  the  revised  statutes 
o.f  the  United  States  and  the  various  act  amendatory  thereof 
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and  supplemental  thereto,  and  the  rules  in  admiralty  of  the 
supreme  court  in  such  respect  provided,  and  also  the  benefit 
and  protection  of  section  18  of  the  act  of  Congress  of  June 
26,  1884,  and  the  amendments  thereto,  as  enacted  by  Con- 
gress; and  in  this  proceeding,  by  reason  of  the  facts  herein- 
before set  forth,  it  desires  to  contest  its  liability  to  any  extent 
whatever  for  any  and  all  loss,  destruction,  damage  or  injury 
done,  occasioned  or  incurred  by  reason  of  the  above  collision 
and  foundering  of  said  steamer,  and  all  other  matters  which 
may  have  occurred  during  said  voyage,  and  to  that  end  de- 
sires to  surrender  said  liferaft  and  spare  wheel,  and  all  its 
right,  title  and  interest  in  said  steamer,  as  she  now  lies  to- 
gether with  her  freight  pending,  if  any  tliere  be,  during  the 
pendency  of  this  proceeding,  to  a  trustee  to  be  appointed  by 
this  court,  in  accordance  with  the  course  and  practice  of  this 
court  in  cases  of  like  nature. 

7.  All  and  singular  the  premises  arc  true  and  within  the 
admiralty  and  maritime  jurisdictions  of  this  court. 

Wherefore  this  petitioner  prays  that  this  court,  in  accord- 
ance with  the  course  and  practice  of  admiralty  in  like  cases, 
will  appoint  a  trustee  to  whom  the  said  liferaft  and  wheel 
may  be  transferred,  together  with  all  right,  title  and  interest 
of  the  petitioner  in  said  steamer,  and  her  freight  pending,  if 
any  there  be;  that  the  court  will  also  appoint  a  commissioner 
to  receive  proof  of  claims  in  respect  of  the  premises,  in  ac- 
cordance with  the  rules  and  practice  of  this  court;  that  it  will 
also  issue  its  monition  to  all  persons  claiming  damages  by 
reason  of  any  loss,  damage  or  injury  done,  occasioned  or  in- 
curred by  reason  of  said  collision  and  foundering  as  afore- 
said, citing  them  to  appear  before  the  said  commissioner  at 
or  before  a  time  to  be  named  in  said  writ,  and  make  proof  of 
their  respective  claims,  and  also  commanding  them  to  appear 
and  answer  all  and  singular  the  premises ;  that  this  court  will 
issue  its  injunction  restraining  the  further  prosecution  of  the 
above-mentioned  suits  of  the  said  Cambria  Steel  Company 
against  this  petitioner  and  further  restraining  the  commence- 
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ment  hereafter  of  any  suit,  action  or  legal  proceeding  of  any 
nature  or  description  whatsoever  against  this  petitioner,  by 
reason  of  any  of  the  disasters  hereinbefore  mentioned,  or 
other  things  done  or  liabilities  incurred  upon  said  *  voyage, 
other  than  in  this  proceeding;  that  the  court  will,  upon  due 
consideration  pronounce  for  this  petitioner  and  adjudge  that 
it  is  not  liable  for  any  of  the  claims  or  demands  above  men- 
tioned, or  if  such  liability  ever  existed,  that  it  be  discharged 
therefrom  by  the  surrender  to  the  trustee  as  aforesaid;  and 
that  his  petitioner  may  have  such  other,  further  or  different 
relief  in  respect  of  the  premises  as  may  be  just. 

Capitol  Transportation  Co., 

By  John  G.  Dietz,  Secy. 
Miller,  Smith,  Canfield,  Paddock  &  Perry, 
Proctors  for  Petitioner. 

[Verification,] 

(1)  Taken  from  Cap.  Trans.  G).  v.  Cambria  Steel  Co.,  249  U.  S.  334, 
63  L.  Ed.  — . 

A  discussion  of  the  elements  of  a  sufficient  petition  is  found  in 
The  Defender,  214  Fed.  316,  23  Stat.  L.,  page  53,  Act  of  June  26,  1864, 
Section  18,  making  proportional  limitation  of  the  liability  of  individual 
shipowners,  coupled  with  the  repealing  clause.  Section  30,  does  not  limit 
liabihty  for  the  personal  acts  of  the  owners  done  with  "privity  or  knowl- 
edge" as  provided  in  Section  4283.  Richardson  v.  Harmon,  222  U.  S.  96, 
56  L.  Ed.  110;  Pendleton  v.  Benner  Line,  246  U.  S.  353,  62  L.  Ed.  770; 
Capital  Trans.  Co.  v.  Cambria  Steel  Co..  249  U.  S.  334.  63  L.  Ed.  — ;  S.  C. 
below,  244  Fed.  95,  under  name  The  Benjamin  Noble;  Great  Lakes 
Towing  Co.  v.  Mills  Trans.  Co.,  22  L.  R.  A.  (N.S.)  769;  and  where  the 
owner  personally  warranted  seaworthiness  his  liability  can  not  be 
transferred  to  what  may  be  left  of  the  ship.  Luckenbach  v.  McCahan 
Sugar  Refining  Co.,  248  U.  S.  139,  63  L.  Ed.  — . 

Where  it  is  shown  that  a  petitioner  is  not  entitled  under  the  statutes 
to  a  limitation  of  liability,  the  petition  should  be  dismissed;  the  district 
rcurt  has  no  jurisdiction  in  that  proceeding  to  determine  the  ultimate 
liability;  this  is  not  altered  by  the  provisions  of  Admiralty  Rule  56.  The 
Erie  Lighter  108^  250  Fed.  490. 
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No.  1495. 


Order  for  Appraisement  of  Vessel  under  Limited  Liability 

Acts. 

[Caption.] 

On  reading  and  filing  the  petition  of  the  Transportation 
Company,  claimant  and  owner  of  the  said  propeller,  D.,  her 
engines,  machinery,  boats,  tackle,  apparel  and  furniture,  set- 
ting up  the  occurrence  of  a  collision  between  the  steamer  F. 
and  said  propeller  D.,  by  which  the  F.,  her  freight  list,  cargo, 
crew  effects  and  future  earnings  are  claimed  to  have  been 
totally  lost;  and  it  appearing  from  the  said  petition  that  the 
losses  and  claim  of  damage  greatly  exceed  the  value  of  said 
D.,  and  that  said  D.  was  without  cargo,  and  that  the  loss  and 
damage  occurred  without  the  privity,  knowledge  or  fault  of 
the  petitioner,  owner  of  said  vessel;  and  that  independent  of 
the  claim  for  limitation  of  liability,  the  petitioner  desires  to 
contest  all  liability  for  said  collision,  and  the  consequent  loss 
and  damage;  and  said  petitioner  praying  for  an  order  that 
the  due  appraisal  of  the  said  propeller  D.,  her  boilers,  engines, 
machinery,  boats,  tackle,  apparel  and  furniture,  and  that  the 
aiuounts  of  such  appraisal  be  paid  into  court,  or  that  a  stipu- 
lation with  a  good  and  sufficient  surety  be  given  for  its  pay- 
ment into  court,  whenever  required  and  ordered;  and  for  an 
order  staying  all  proceedings  except  in  this  cause,  and  pro- 
ceedings against  the  petitioner,  or  against  said  propeller  D., 
etc.,  if  discharged  upon  stipulation;  and  that  she  be  dis- 
charged upon  giving  such  stipulation. 

It  is  now  ordered  that  T.  P.  and  C.  W.  be  and  they  are 
hereby  appointed  appraisers  to  appraise  and  report  the  value 
of  said  propeller  D.,  her  boilers,  engines,  boats,  tackle,  ap- 
parel and  furniture,  and  pending  freight,  as  she  was  on  the 
day  of .(1) 

(1)  The  time  at  which  the  value  of  the  owner's  interest  in  ship  and 
freight  is  to  be  taken  for  fixing  his  liability  is  the  termination  of  the  voyage 
on  which  the  loss  or  damages  occur.    City  of  Norwich,  118  U.  S.  468. 
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No.  1496. 

Report  of  Apprai8ers.(l) 

The  District  Court  of  the  United  States  for  the District 

of .    In  Admiralty. 

A.  B.  et  al 

vs. 

The  Propeller  D.  and  Schooner 

E.,  Their  Engines,  etc. 

The  undersigned,  having  been  appointed  by  the  court  to 
appraise  and  report  the  value  of  the  said  propeller  D.,  her 
boilers,  engines,  boats,  tackle,  apparel  and  furniture,  and  pend- 
ing freight,  as  she  was  on  the day  of ,  and  having 

inspected  said  propeller  and  made  such  appraisal,  do  now  re- 
spectfully report  the  value  of  said  propeller  on  said day 

of to  be  the  sum  of  ' dollars.  T.  P. 


CW. 


United  States  of  America, 
District  of ,  ss. 


Be  it  renjembered  that  on  this  day  of  ,  A.  D. 

— ,  personally  appeared  T.  P.  and  C.  W.,  the  above-named 


appraisers,  and  made  oath  that  the  appraisal  by  them  signed 
is  in  all  respects  just  and  true.  D.  J., 

United  States  Commissioner, 
District,  . 

(1)  The  petitioner  or  any  claimant  may  contest  the  amoimt  of  the.  ap- 
praisal. When  this  report  comes  before  the  court  for  confirmation  the 
objection  may  be  made  by  motion,  exception  or  answer. 

The  time  at  which  the  vaUie  of  the  owner's  interest  in  ship  and  freight  is 
to  be  taken  for  fixing  his  liability  is  the  termination  of  voyage  on  which 
the  loss  or  damage  occurs.  City  of  Norwich,  118  U.  S.  468;  Foster's  Fed. 
Prac.  (Sth  ed.),  Sec.  598;  In  re  Morrison,  147  U.  S.  14,  Z7  L.  Ed.  60. 


Ho.  1497. 

Order  Confirming  Report  of  the  Appraisers  in  Limitation  of 
Liability  and  for  Leave  to  File  Stipulation  for  Appraised 
Value  of  the  Vessel  and  Pending  Freight. 

On  reading  and  filing  the  report  of  the  appraisers  appointed 
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by  the  court  to  appraise  the  value  of  the  propeller  R.,  her  en- 
gines, machinery,  boats,  tackle,  apparel  and  furniture,  and  her 
pending  freight,  on  motion  of  R.  X.,  proctor  for  the  petition- 
er; it  is  ordered,  adjudged  and  decreed  that  the  said  report 
of  the  said  appraisers  be  in  all  things  confirmed. 

On  motion  of  R.  X.,  proctor  for  the  petitioner,  it  is  further 
ordered  that  the  petitioners  have  leave  to  file  a  stipulation  in 

the  sum  of  $ ,  with  sureties,  to  be  approved  by  the  court, 

conditioned  that  the  said  A.  B.  Transportation  Company  shall 
abide  and  answer  the  decree  of  the  court  in  said  matter,  and 

shall  pay  into  the  registry  of  the  court  $ ,  and  interest  on 

the  same  at  the  rate  of  six  per  centum  per  annum  whenever  said 
pajmient  shall  be  ordered  and  required  by  the  court.  And  un- 
less it  shall  do  so,  the  A.  B.  Transportation  Company  and  its 
sureties  shall  consent  that  execution  shall  issue  forthwith 
against  them  or  either  of  them  or  their  successors,  goods,  chat- 
tels, lands  and  tenements,  wherever  the  same  may  be  found, 
to  the  amount  of  the  value  of  the  said  stipulation  and  interest 
thereon. 


Ho.  1498 

Stipulation  to  pay  into  Court  the  Appraised  Value  of  Vessel 

(I)- 

The  District  Court  of  the  United  States  for  the District 

of .    In  Admiralty. 

Whereas,  the  C.  D.  Transportation  Company  had  filed  its 
petition  in  said  court  praying  among  other  things  for  the  limi- 
tation of  liability  provided  for  in  the  Act  and  statutes  of  the 
United  States  as  to  any  claims  and  demands  resulting  from 
the  collision  between  its  steamer  R.,  and  the  steamer  F.,  on 
May y  and 

Whereas,  the  said  steamer  R.  has  been  appraised  by  ap- 
praisers appointed  by  said  court,  at  the  sum  of dollars 

($ )  she  having  no  freight  pending,  and  by  agreement  and 

stipulation,  the  sum  of dollars  ($ )  is  deducted  from 
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said  valuation,  being  the  actual  cost  of  repairs  to  said  steamer 
R.,  made  necessary  by  said  collision,  leaving  the  value  of  said 
steamer  R.  after  the  collision  the  sum  of  $ • 

Now,  therefore,  on  this day  of ,  A.  D. ^  be- 
fore J.  D.,  a  United  States  commissioner  for  the Dis- 
trict of  — — ,  duly  appointed  and  empowered  to  take  acknowl- 
edgment of  bail,  affidavits,  depositions,  etc,  personally  ap- 
peared the  said  The  A,  B.  Transportation  Company,  by  H.  M., 
its  secretary,  owner  of  said  steamer  R.,  and  for  and  on  behalf 
of  said  company  produced  as  surety  the  American  Surety  G)m- 
pany  and  the  said  A.  B.  Transportation  Company,  and  the 
American  Surety  Company,  submitting  themselves  to  the  ju- 
risdiction of  the  court  bound  themselves  and  their  successors, 

in  the  simi  of  $ unto  whom  it  may  concern,  that  the  said 

The  A.  B.  Transportation  Company  shall  abide  and  answer 
the  decree  of  the  court  in  said  matter,  and  shall  pay  into  the 

registry  of  the  court,  said  $ ,  and  the  interest  on  the  same 

at  the  rate  of  6  per  centum  per  annum^  the  appraisal  value 
of  the  said  steamer  R.,  as  aforesaid,  whenever  such  payment 
shall  be  ordered  and  required  by  the  court,  and  unless  it  shall 
so  do,  they  do  hereby  severally  consent  that  execution  shall 
issue  forth  against  them,  and  their  successors,  goods  and  chat- 
tels, lands  and  tenements,  wherever  the  same  may  be  found 
to  the  value  of  the  sum  above  mentioned. 

A.  B.  Transportation  Company, 

By  H.  M.,  Secretary. 

[Seal.']    The  American  Surety  Company  of  New  York. 

By  J.  G., 
Resident  Vice-President, 
and  L.  F., 
Resident  Assistant  Secretary. 

Taken  and  acknowledged  this day  of ,  A.  D. 

before  me.  D.  J., 

U.  S.  Commissioner, 
— —  District ^. 
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I  hereby  approve  the  foregoing  bond  and  surety. 

G.  S., 

District  Judge. 
Dated  at . 

(i)  The  claimant  has  a  right  to  be  heard  as  to  the  form  and  sufficiency 
of  security. 


No.  1499 

Order  for  Transfer  to  Trustee. 

Upon  reading  and  filing  the  libel  and  petition  of  the  T. 
Steamship  Company,  as  owner  of  the  late  steamship  D., 
showing  that  it  has  been  sued  as  such  owner  by  one  X.  Y., 
claiming  to  have  been  owner  of  certain  passenger's  baggage 
lost  and  destroyed  on  said  vessel  at  the  time  of  the  abandon- 
ment of  said  steamship  on  the  day  of ,  1894,  to 

recover  for  such  loss,  destruction,  damage,  and  injury ;  and 
that  other  actions  are  threatened  against  said  petitioner,  and 
that  the  whole  value  of  said  vessel  and  her  freight  has  been 
totally  lost,  and  that  the  same  is  therefore  not  sufficient  to 
make  compensation  to  each  of  the  freighters  and  owners 
therefor;  and  that  such  loss,  destruction,  damage,  and  injury 
was  done,  occasioned,  and  incurred  without  the  privity  or 
knowledge  of  such  owner,  and  that  said  petitioner  desires  to 
claim  the  benefit  of  the  limitation  of  liability  provided  for  in 
the  third  and  fourth  sections  of  the  act  of  congress,  entitled 
"An  act  to  limit  the  liability  of  shipowners  and  for  other 
purposes,"  passed  March  3,  1851,  now  embodied  in  sections 
4283  to  4285  of  the  Revised  Statutes  of  the  United  States, 
and  the  various  statutes  in  addition  thereto  and  amendator\' 
thereof,  and  also  to  contest  its  liability  and  the  liability  of 
said  vessel  for  said  loss,  destruction,  damage,  and  injury,  in- 
dependently of  the  limitation  of  liability  claims  under  said 
act,  said  libel  and  petition  also  stating  the  facts  and  circum- 
stances on  which  such  exemption  from  and  limitation  of 
liability  are  claimed,  and  praying  proper  relief  in  the  prem- 
ises in  that  behalf,  and  the  said  owner  having  elected  to  make 
a  transfer  as  hereinafter  provided. 
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It  is  hereby  ordered,  in  conformity  with  said  act  of  con- 
gress and  the  statutes  amendatory  thereof,  and  the  rules  of 
the  supreme  court  of  the  United  States  made  in  pursuance 
thereof,  that  said  T.  Steamship  Co.  transfer  its  interest  in 
the  late  steamship  D.  and  her  freip^ht  for  the  said  voyajj^e,  for 

the  benefit  of  all  such  claimants,  to  S.  L.,  of  the  city  of , 

who  is  hereby  appointed,  pursuant  to  the  provisions  of  the 
fourth  section  of  said  act,  to  be  tnistec  for  the  person  or  per- 
sons who  may  prove  to  be  legally  entitled  thereto. 


No.  1500 

Transier  to    Trustees. 
\^Capiior.'\ 

Whereas  a  petition  has  been  filed  by  the  al>ove-named 
petitioner,  as  owner  of  the  late  steamship  D.,  praying  for  a 
limitation  of  its  liability  in  respect  to  such  vessel;  and 
whereas,  by  an  order  duly  made  herein,  S.  L.  has  been  ap- 
pointed trustee,  to  whom  the  petitioner's  interest  in  said 
steamship  and  her  freight  is  directed  to  be  transferred  for  the 
benefit  of  the  claimants  thereto. 

Now,  therefore,  in  consideration  of  the  premises,  and  in 
compliance  with  the  said  orders  of  this  honorable  court,  the 

T.  Steamship  Co.,  of ,  above-named,  by  its  agents  thcre- 

imto  duly  and  lawfully  authorized,  in  pursuance  of  the  act 
of  congress  of  the  United  States,  entitled  *^^n  act  to  limit 
the  liability  of  shipowners  and  for  other  purposes,''  passed 
March  3,  1851,  now  embodied  in  Sections  4283  to  4285 
of  the  Revised  Statutes  of  the  United  States,  and  the  several 
statutes  amendatory  and  supplemental  thereof,  and  in  com- 
pliance with  the  rules  of  the  supreme  court  of  the  United 
Smtes  made  in  pursuance  thereof,  does  hereby  grant,  assign, 
transfer,  and  set  over  absolutely  all  its  right,  title,  and  in- 
terest, and  property  in  and  to  said  steamship  known  as  the 
D.,  her  engines,  boiler,  tackle,  apparel,  and  furniture,  or  any 
savings,  remnants,  or  wreckage  of  said  steamship,  her  en- 
gines, boiler?,  tackle,  apparel,  and  furniture,  and  in  and  to 
the  freight  of  said  steamship  for  her  last  \'oyage,  in  said 
petition  mentioned,  whether  now  or  hereafter  obtained,  unto 


2318  ADMIRALTY. 

S.  L.,  as  trustee,  appointed  by  the  said  order  of  the  district 
court  as  aforesaid,  to  have  and  to  hold  the  same  to  him  and 
his  successors  for  the  proper  uses  and  offices  of  his  said 
office  of  trustee.  Power  is  hereby  granted  and  conveyed  to 
the  said  S.  L.,  trustee  as  aforesaid,  and  his  successors  in 
office,  to  make  and  enforce,  by  such  actions  at  law  or  other- 
wise as  may  be  necessary,  all  chinas  and  demands  of  said  T. 
Steamship  Co.,  for  said  steamship,  her  remnants  and  freight 

In  witness  whereof,  said  T.  Steamship  Co.  has  subscribed 
these  presents  by  its  general  agents  for  the  United  States, 

at  the  city  of ,  on  the day  of ,  in  the  year  one 

thousand  eight  hundred  and  ninety-four. 

Taken  and  acknowledged  in  the  presence  of,  etc. 


No.  1501 

Order  Approving  Stipulation  and  Ordering  Monition  to  Issue. 

On  reading  and  filing  tlie  stipulation  of  the  A.  B.  Trans- 
portation Company,  and  on  motion  of  R.  X.,  proctor  for  the 
petitioner,  it  is  ordered,  adjudged  and  decreed  that  the  form 
of  the  said  stipulation  and  the  sufficiency  of  the  sureties  be 
and  the  same  is  hereby  approved. 

It  is  further  ordered  and  decreed  that  a  monition  issue  un- 
der the  seal  of  the  court,  citing  E.  F.,  G.  H.  and  all  other  per- 
sons having,  or  pretending  to  have,  any  claim  or  claims  based 
upon  the  ground  and  out  of  the  collision  between  the  propeller 

R.  and  the  F.  on  the day  of on  the  waters  of , 

in  the  vicinity  of ,  to  appear  before  the  court  and  make 

due  proof  of  their  respective  claims  on  or  before  the  time  Xo 
be  named  in  the  writ  and  not  less  than  three  months  after  this 
monition;  and  that  public  notice  of  this  monition  be  givfen 
by  publication  in  the Evening  Journal,  a  newspaper  print- 
ed and  published  in  the  city  of twice  a  week,  for  six 

consecutive  weeks. 

It  is  further  ordered  that  all  suits  now  pending  against  the 
propeller  R.  or  the  petitioner,  the  A.  B.  Transportation  Com- 
pany, wherever  pending,  be  restrained  from  further  proceed- 
ings. 
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No.  1502. 

Order  for  Monition,  Notice,  Restraining  Suits*  etc. (I) 

In  the  Matter  of  the  Petition  of  The  New  York,  New  Haven 
&  Hartford  Railroad  Company,  as  Owner  of  the  Steam 
Tug  "Transfer  No.  21,"  her  Engines,  etc.,  for  Limitation 
of  Liability. 

On  reading  the  libel  and  petition  herein  of  the  above-named 
New  York,  New  Haven  &  Hartford  Railroad  Company,  pray- 
ing for  limitation  of  its  liability  as  owner  of  the  steam  tug 
"Transfer  No.  21,"  by  reason  of  a  collision  between  a  car- 
float  in  tow  of  said  steam  tug  "Transfer  No.  21"  and  the 
motorboat  "Pilot"  on  the  25th  day  of  November,  1912,  to  the 
value  of  the  interest  of  the  said  petitioner  in  the  said  steam 
tug  and  her  freight  then  pending  at  the  close  of  the  voyage 
in  said  petition  mentioned,  as  provided  in  the  revised  statutes 
of  the  United  States,  sections  4283-4285,  inclusive,  and  the 
acts  amendatory  thereof  and  supplemental  thereto;  and  an 
order  having  been  entered  herein  on  the  3r(l  day  of  October. 
1913,  whereby  James  K  Syinniers,  Esq.,  was  appointed  to 
ascertain  and  appraise  and  report  to  this  court  the  value  of 
the  interest  of  said  petitioner  in  said  steam  tug  "Transfer 
No.  21"  and  her  freight  pending  for  the  voyage  in  the  peti- 
tion mentioned,  and  due  notice  of  the  pnKeedings  to  appraise 
the  value  of  said  steam  tug  "Transfer  No.  21"  and  her  freight 
pending  for  the  said  voyage  having  been  given,  and  said  ap- 
praisal having  been  duly  had  and  said  appraiser  having  duly 
filed  his  report  herein,  dated  October  6,  1913,  wherein  he 
finds  the  value  of  the  interest  of  tlie  petitioner  in  the  said 
steam  tug  "Transfer  No.  21"  and  her  pending  freight  for  the 
said  voyage  .to  be  the  sum  of  $65,000,  and  notice  of  filing  of 
said  report  having  been  given  and  no  exceptions  having  been 
filed  to  the  said  report,  and  the  time  for  the  filing  of  excep- 
tions thereto  having  expired;  and  an  order  of  this  court,  dated 
October  3,  1913,  having  been  made  and  entered  herein  direct- 
ing said  petitioner  to  pay  into  the  registry  of  this  court  the 
amount  of  the  value  of  its  interest  in  the  said   steam  tug  . 


2320  ADMIRAI.TY. 

"Transfer  No.  21,"  and  her  said  freight  when  ascertained, 
or  at  its  option  to  file  a  stipulation  with  sufficient  sureties  for 
the  payment  of  the  said  appraised  amount  with  interest  as 
ordered  by  tiie  court,  and  the  petitioner  having  filed  a  stipula- 
tion, with  surety,  for  the  payment  of  said  amount  of  $65,000, 
with  interest,  into  court  whenever  the  same  shall  be  ordered, 
and  the  said  stipulation  having  been  duly  approved  by  the 
court, 

Now.  on  motion  of  James  T.  Kilbreth,  advocate  for  the 
petitioner,  it  is 

Ordered  that  the  said  commissioner's  report  be  and  the 
same  hereby  is  in  all  things  confirmed ;  and  on  like  motion 
it  is  further 

Ordered  that  a  monition  issue  out  of  and  under  the  seal  of 
this  court  against  all  persons  claiming  damages  for  any  and 
all  loss,  destruction,  damage  or  injury  caused  by  or  resulting 
from  the  collision  set  forth  in  the  petition  herein,  citing  them 
and  each  of  them  to  appear  before  this  court  and  make  due 
proof  of  their  respective  claims  on  or  before  the  26th  day  of 
January,  1914,  at  10;30  o'clock  in  the  forenoon,  and  Alex- 
ander Gilchrist,  Jr.,  Esq.,  is  hereby  appointed  commissioner 
before  whom  proof  of  all  claims  which  may  be  presented  in 
pursuance  of  said  monition  shall  be  made,  subject  to  the  right 
of  any  person  or  persons  interested  to  controvert  or  question 
the  same ;  and  on  like  motion  it  is  further 

Ordered  that  public  notice  of  said  monition  be  given  by 
publication  thereof  in  the  Evening  Mail,  a  newspaper  pub- 
lished in  the  borough  of  Manhattan,  city  of  New  York,  once 
a  day  for  fourteen  (14)  days,  and  thereafter  once  each  week 
until  the  return  day  of  said  monition,  and  that  the  first  pub- 
lication of  said  monition  be  at  least  three  months  before  said 
return  day;  and  on  like  motion  it  is  further 

Ordered  that  a  copy  of  said  motion  and  of  this  order  be 
served  at  least  thirty  days  before  the  said  return  day  of  said 
monition  upon  Cornelius  J.  Earley,  Esq.,  proctor  for  the  fol- 
lowing parties  claiming  damages  by  reason  of  the  said  col- 
lision in  the  libel  and  petition  set  forth,  viz:  Delia  Living- 
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Stone,  as  administratrix  of  William  D.  Livingstone,  deceased; 
Gertrude  E.  Willax,  as  administratrix  of  Joseph  F.  Willax, 
deceased,  and  Otto  Schmuck ;  and  on  like  motion  it  is  further 

Ordered  that  the  further  prosecution  of  the  actions  of  Delia 
Livingstone,  as  administratrix  of  William  D.  Livingstone, 
deceased,  against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company;  of  Gertrude  F.  Willax,  as  administratrix 
of  Joseph  F.  Willax.  deceased,  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  and  of  Otto  Schmuck 
against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  now  pending  in  the  supreme  court  of  the  state  of 
New  York  and  referred  to  in  the  said  petition,  and  the  prose- 
cution of  any  and  all  other  libels,  suits,  actions  and  proceed- 
ings of  any  nature  or  description  against  the  said  steam  tug 
''Transfer  No.  21/'  or  the  said  New  York,  New  Haven  & 
Hartford  Railroad  Company  in  respect  of  any  claim  for  dam- 
ages for  loss,  damage,  injury  or  destruction  alleged  to  have 
been  suffered  by  reason  of  the  said  collision  on  November  25, 
1912,  between  the  tow  of  said  steam  tug  "Transfer  No.  21" 
and  said  motorboat  "Pilot,"  be,  and  the  same  hereby  is,  re- 
strained.   And  on  like  motion  it  is  further 

Ordered  that  any  person  claiming  damages  as  aforesaid, 
who  shall  have  presented  his  claim  to  the  said  commissioner 
under  oath  shall  be  at  liberty  on  or  before  the  said  last  men- 
tioned date,  or  within  such  further  time  as  this  court  may 
grant,  to  answer  the  petition  herein  and  to  contest  the  right 
of  the  petitioners  either  to  limitation  of  liability  or  exemp- 
tion from  liability,  or  to  both  of  said  reliefs  as  prayed  for  in 
said  petition;  and  on  like  motion  it  is  further 

Ordered  that  the  service  of  this  order  as  a  restraining  order 
be  made  within  this  the  southern  district  of  New  York  in  thje 
usual  manner,  and  in  any  other  district  of  the  United  States 
by  the  marshal  of  the  United  States  for  such  district  deliver- 
ing a  certified  copy  of  this  order  to  the  person  or  persons  to 
be  restrained,  or  their  attorneys  or  proctors  acting  in  their 
behalf.  Learned  Hand,  D.  J. 

(1)  Taken  from  Transfer  No.  21,  248  Fed.  459,  160  C.  C.  A.  460. 
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NO.  1503. 


Monition  and  Return  by  Marshal  on  Petition  for  Limitation 

of  Liability. 

The  United  States  of  America. District  of ,  ss. 

The  President  of  the  United  States  to  the  Marshal  of  the 
District  of ,  Greeting : 

Whereas,  a  petition  was  filed  in  the  district  court  of  the 

United  States  for  the district  of ,  on  the  — —  day 

of ,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and ,  by  the  A.  B.  Transportation  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of 

,  owner  of  the  propeller  "D.,"  her  engines,  boilers,  boats, 

tackle,  apparel  and  furniture,  claiming  the  benefit  of  the  lim- 
ited liability  Act  of  the  United  States,  in  such  case  made  and 
provided,  and  that  said  petitioners'  liability  for  any  and  all 
loss,  damage,  claim  or  demand,  growing  out  of  or  connected 
with  the  .collision  between  said  propeller  "D.,"  and  the  steamer 
*T.,"  on  the  morning  of ,  on  the  waters  of  Lake  Michi- 
gan, may  be  limited  to  the  value  of  said  propeller  "D.,"  her 
engines,  etc.,  and  pending  freight  immediately  after(l)  said 
collision;  and  praying  also  among  other  things  that  a  moni- 
tion issue  against  E.  F.,  G.  H.,  and  all  persons  having  claims 
against  said  propeller  "D.,"  or  against  said  petitioner,  on 
account  of  said  collision,  pursuant  to  law  and  the  rules  and 
practice  of  this  court,  and  for  other  relief. 

Now,  therefore,  you,  the  said  marshal,  are  hereby  com- 
manded to  cite  and  admonish  E.  F.,  G.  H.,  and  all  persons 
having  or  pretending  to  have  claims  growing  out  of  or  con- 
nected with  the  aforesaid  collision  against  the  said  propeller 
**D.,"  her  engines,  etc.,  or  against  the  A.  B.  Transportation 
Company,  her  owner,  to  be  and  appear  before  said  district 
court  of  the  United  States  for  said  district  at  the  district  court 

room,  in  the  city  of ,  in  said  district,  on  or  before  the 

first  Tuesday  of ,  A.  D.  ,  at  ten  o'clock  A,  m.,  and 

make  proof  of  their  respective  claims,  and  show  cause,  if  any, 
why  the  relief  prayed  by  said  petition  should  not  be  granted. 
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And  you  are  further  commanded  to  give  public  notice  of 

this  monition  by  publication  in  the  Evening  Journal,  a 

newspaper  printed  and  published  in  the  city  of  ,  twice 

a  week  for  a  period  of  six  successive  weeks,  and  have  you 
then  and  there  this  writ,  with  your  doings  thereunder,  there- 
on endorsed.     Hereof  fail  not,  etc. 

Witness,  the  Honorable  G.  R.,  judge  of  the  district  Court 

of  the  United  States  for  said  district,  at in  said  district, 

this day  of ,  A.  D. .  D.  J  , 

[Seal.]  Clerk. 

Return  of  the  Marshal  on  Said  JVrit, 

• District  of . 

I  hereby  certify  and  return,  that  on  the day  of , 


A.  D.  ,  I  did  serve  the  within  named  monition  upon  E. 

F.  and  G.  H.  by  delivering  a  copy  thereof  to  each  of  them 
personally  and  by  causing  a  notice  of  the  within  monition  to 

be  published  in  the  Journal,  the  official  paper  of  this 

court,  twice  in  each  successive  week  for  six  successive  weeks 

next  preceding  the day  of ,  the  return  day  named 

in  the  monition,  all  as  within  I  am  commanded. 

W.  D., 
United  States  Marshal, 
By  A.  W.,  Deputy. 

(1)  The  value  of  the  ship  at  the  time  of  the  ending  of  the  voyage  is 
the  measure  of  the  owner's  liability.  The  City  of  Norwich,  118  U.  S.  468; 
The  H.  F.  Dhnock,  186  Fed.  662;  /»  re  La  Bourgogne,  117  Fed.  261.  Sec 
also,  Boston  Marine  Ins.  Co.  v.  Metropolitan,  etc.,  Co.,  197  Fed.  703, 
117  C  C  A.  97. 

No.  1504. 

Answer  and  Claim  to  Petition  to  Limit  Liability  (General 

FormV 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 

In  the  matter  of  the  petition  of to  limit  his  liability  as 

the  owner  of  the  steamer  "M." 
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Answer  and  claim  of  E.  F.  to  the  petition  in  the  above-en- 
titled cause  alleges  as  follows: 

First.  That  this  claimant  at  the  different  times  mentioned 
in  the  petition  was  the  owner  of  the  schooner  P,  which  was 
at  the  time  mentioned  in  the  petition,  damaged  by  reason  of  the 
collision  with  the  above-named  steamer  M. 

Second,  {Then  proceed  in  separate  allegations  to  admit, 
deny,  or  to  demand  proof  of  the  various  allegations  of  the 
petition,'] 

This  claimant  further  alleges  that  he  has  a  claim  against 
the  said  petitioner  as  the  owner  of  the  above-named  steamer 
M.,  and  against  the  said  steamer,  and  this  claimant  thereupon 
alleges :  {Here  set  out  the  facts  and  circumstances  in  separate 
allegations  as  you  would  recite  them  in  the  original  libel.'] 

Qaimant  alleges  that  by  reason  of  the  above-named  collision 
the  claimant  has  sustained  damages  for  the  loss  of  the  said 
schooner  and  her  pending  freight,  amounting  to  the  sum  of 

$ • 

That  all  and  singular  the  premises  are  true. 

Wherefore  this  petitioner  prays  that  the  court  would  be 
pleased  to  pronounce  for  the  above-named  claim  of  this  claim- 
ant and  the  liability  of  the  above-named  steamer  M.,  and  de- 
cree the  same  paid,  with  costs  and  interest,  and  for  such  other 
and  further  relief  and  redress  as  the  claimant  is  entitled  to 
receive  and  the  court  competent  to  give.  E.  F. 

[VeriiicationJ] 

(l)  The  burden  of  proof  of  liability  is  on  the  claimant  He  must  make 
out  a  claim  of  liability  as  upon  an  origirial  libel.  The  petitioner  may  file 
an  answer  to  his  claim  for  the  purpose  of  making  an  issue  of  his  liability 
to  the  claimant    This  must  be  tried  before  the  court  if  issue  is  joined 
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No.  1509. 

Answer  and  Claim  to  Petition  for  Limitation  of  Liability.  (1)  , 

The  District  Court  of  the  United  States  for  the District  ( 

of .     In  Admiralty.  .   .    :      . 

In  the  matter  of  the  petition  of  the  A.  B.  Transportation 
Company  owner  of  the  propeller  R.,  for  limitation  of  liability. 
To  the  Honorable  H.  S.,  Judge  of  said  Court : 

The  claim  and  answer  of  C.  D.,  E.  F.  and  G.  H.,  residents 

of  the  city  of in  the  state  of to  the  petition  of  the 

A.  B.  Transportation  Company,  filed  in  the  above-entitled 
cause,  is  as  follows: 

First.  That  your  libellants,  at  the  time  of  the  collision  here- 
inafter mentioned,  were  the  sole  owners  of  the  propeller  F., 
which  said  propeller,  as  well  as  the  propeller  R.,  and  the  schoon- 
er B.,  were  vessels  of  .twenty  tons  burthen  and  upwards,  em- 
ployed in  the  business  and  commerce  and  navigation  upon 
the  great  lakes,  and  the  navigable  waters  connecting  the  same. 

Second.  That  on  the day  of ,  A.  D. ,  the  said 

propeller  F.  being  then  and  also  at  the  time  of  the  collision 
hereinafter  mentioned,  tight,  staunch,  strong,  and  in  every  re- 
spect well  manned,  tackled,  apparelled  and  appointed,  and  hav- 
ing the  usual  and  necessary  complement  of  officers  and  men, 
stationed  at  their  proper  posts  upon  the  lookout  for  the  pro- 
tection and  safety  of  the  said  vessel  was  bound  on  a  voyage 
from  the  port  of  Chicago,  Illinois,  to  the  port  of  Buflfato,  New 
York,  with  a  cargo  of  about  2,309  tons  of  wheat  and  package 
freight  as  hereinafter  shown. 

That  about  8.45  o'clock  in  the  morning  of  said  day  a  col- 
lision occurred  between  the  above-named  propellers,  F.  and  the 
R.,  by  which  said  propeller  F.  with  her  said  cargo,  was  caused 
to  sink  in  Lake  Huron  at  a  place  a  few  miles  below  False 
Presque  Island  Point,  and  thereby  became  a  total  loss.  That 
before  and  at  the  time  of  said  collision  the  said  propeller  F. 
was  in  every  particular  obeying  the  rules  of  navigation,  and 
proceeding  with  due  regard  to  the  safety  of  said  propeller, 
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and  the  vessels  that  she  might  meet  and  pass;  and  that  the 
said  collision  occurred  without  any  fault,  negligence  or  miscon- 
duct on  the  part  of  the  libellants,  and  those  in  charge  of  and 
on  board  of  said  propeller  F. 

Third.  On  said  morning  at  the  time  of  said  collision,  and 
for  a  considerable  time  prior  thereto  there  was  a  heavy  fog 
in  which  all  of  said  vessels  were  navigated,  the  said  B.,  being  in 
tow  of  the  said  R.  Upon  passing  Presque  Isle  adopted  a 
course  a  little  to  the  eastward  of  the  chart  course,  and  this 
course  was  maintained  until  changed  on  receiving  a  signal 
from  the  R.,  as  hereinafter  stated.  The  F.  proceeded  on  said 
course  under  a  slow  and  checked  speed,  continually  sounding 
the  fog  sigfnals  as  required  by  law,  and  her  watch  on  the 
lookout  and  continually  listening  for  signals  which  might  be 
given  by  any  vessel  or  vessels  in  that  vicinity.  While  thus 
proceeding  the  first  that  was  heard  on  the  F.,  was  a  passing 
signal  of  two  whistles,  which  proved  to  have  been  given  by  the 
R.  These  signals  appeared  to  come  from  forward,  and  a  little 
on  the  starboard  bow  of  the  F.,  and  from  no  great  distance 
away.  Therefore,  the  F.  quickly  answered  with  two  whistles, 
and  her  helm  was  put  hard  astarboard,  and  she  then  blew  an- 
other signal  of  two  blasts,  which  was  answered  by  the  R- 
Soon  thereafter  a  checking  signal  and  a  reversing  signal  in 
quick  succession  was  heard  on  the  R.,  and  the  latter  came  into 
view  through  the  fog.  The  R.  was  then  close  to  the  F.,  and 
going  at  apparently  full  speed,  was  heading  on  the  starboard 
side  of  the  latter.  The  F.  had  commenced  to  swing  under  a 
starboard  helm  immediately  after  the  first  aforesaid  exchange 
of  signals  with  the  R.,  and  she  continued  to  so  swing  until 
struck  by  the  R.,  but  the  latter  as  she  came  into  view  by  those 
on  the  F,  was  not  swinging  under  such  helm,  and  evidently  had 
not  altered  her  course,  as  required  under  her  starboard  signal. 
The  R.  was  hailed  to  starboard  her  helm,  but  instead  of  doing 
so  she  came  on  at  great  speed,  and  crashed  stem  on  into  the 
starboard  side  of  the  F.,  striking  the  latter  a  little  abaft  of 
amidships,  and  causing  her  to  sink  within  a  very  short  time. 
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That  at  no  time  were  any  fog  signals  heard  from  a  bell,  such 
as  required  on  schooners  being  towed,  and  prior  to  the  col- 
lision, no  fog  signals  of  any  kind,  so  that  the  location  and 
course  of  such  tow  could  be  calculated  and  determined,  were 
heard  from  either  the  R.  or  the  B. 

That  the  fog  and  passing  signals  of  the  F.  were  all  given 
by  loud  and  distinct  blasts  of  a  good  and  sufficient  steam  whis- 
tle. That  a  watch  on  the  R.  should  have  heard  the  F.  fog 
whistles,  and  thus  have  located  her  a  long  time  prior  to  the 
time  they  blew  their  first  two  blast  signals  to  the  F.  as  above 
shown.  That  at  the  time  of,  and  for  a  long  time  prior  to  said 
collision,  it  was  very  thick  and  foggy,  but  the  conditions  were 
favorable  for  sounds  to  be  heard  at  a  long  distance. 

Fourth.  That  libellants  are  informed  and  believe  that  the 
said  collision  is  entirely  due  to  the  fault  of  those  in  charge  of 
the  navigation  of  the  said  propeller  R.,  and  the  said  schooner 
B.,  and  charge  that  the  said  vessels  are  at  fault  in  the  follow- 
ing, among  other  particulars : 

1.  In  not  keeping  proper  and  sufficient  lookouts. 

2.  In  that  they  were  insufficiently  manned  and  equipped. 

3.  In  being  in  charge  of  incompetent,  reckless,  and  negli- 
gent officers. 

4.  In  that  neither  sounded  the  signals  required  by  law  while 
running  in  a  fog. 

5.  That  the  said  propeller  R.  is  particularly  at  fault : 

a.  For  not  timely  checking,  and  for  running  in  a  fog  at  an 
excessive  rate  of  speed. 

b.  In  that  after  signaling  to  pass  on  the  starboard  hand 
of  the  F.,  for  not  timely  starboarding  and  passing  clear  on 
that  side. 

c.  For  that  the  F.'s  fog  signal  having  given  notice  of  her 
approximate  location  and  course,  the  R.  ran  into  her,  after 
the  former  had  acted  in  strict  accord  with  the  agreement  by 
signals. 

d  In  disregarding  the  agreement  made  by  the  signals  with 
the  F. 
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S.  Lm  as  trustee,  appointed  by  the  said  order  of  the  district 
court  as  aforesaid,  to  have  and  to  hold  the  same  to  him  and 
his  successors  for  the  proper  uses  and  offices  of  his  said 
office  of  trustee.  Power  is  hereby  granted  and  conveyed  to 
the  said  S.  L.,  trustee  as  aforesaid,  and  his  successors  in 
office,  to  make  and  enforce,  by  such  actions  at  law  or  other- 
wise as  may  be  necessary,  all  chirrs  and  demands  of  said  T. 
Steamship  Co.,  for  said  steamship,  her  remnants  and  freight 

In  witness  whereof,  said  T.  Steamship  Co.  has  subscribed 
these  presents  by  its  general  agents  for  the  United  States, 

at  the  city  of ,  on  the day  of ,  in  the  year  one 

thousand  eight  hundred  and  ninety-four. 

Taken  and  acknowledged  in  the  presence  of,  etc. 


No.  1501 

Order  Approving  Stipulation  and  Ordering  Monition  to  Issue. 

On  reading  and  filing  the  stipulation  of  the  A.  B.  Trans- 
portation Company,  and  on  motion  of  R.  X..  proctor  for  the 
petitioner,  it  is  ordered,  adjudged  and  decreed  that  the  form 
of  the  said  stipulation  and  the  sufficiency  of  the  sureties  be 
and  the  same  is  hereby  approved. 

It  is  further  ordered  and  decreed  that  a  monition  issue  un- 
der the  seal  of  the  court,  citing  E.  F.,  G.  H.  and  all  other  per- 
sons having,  or  pretending  to  have,  any  claim  or  claims  based 
upon  the  ground  and  out  of  the  collision  between  the  propeller 

R.  and  the  F.  on  the dny  of on  the  waters  of , 

in  the  vicinity  of ,  to  appear  before  the  court  and  make 

due  proof  of  their  respective  claims  on  or  before  the  time  tD 
be  named  in  the  writ  and  not  less  than  three  months  after  this 
monition;  and  that  public  notice  of  this  monition  be  givtin 
by  publication  in  the Evening  Journal,  a  newspaper  print- 
ed and  published  in  the  city  of twice  a  week,  for  six 

consecutive  weeks. 

It  is  further  ordered  that  all  suits  now  pending  against  the 
propeller  R.  or  the  petitioner,  the  A.  B.  Transportation  Com- 
pany, wherever  pending,  be  restrained  from  further  proceed- 
ings. 
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No.  1502. 

Order  for  Monition,  Notice,  Restraining  Suits,  etc.(l) 

In  the  Matter  of  the  Petition  of  The  New  York,  New  Haven 
&  Hartford  Railroad  Company,  as  Owner  of  the  Steam 
Tug  ''Transfer  No.  21,"  her  K.igines,  etc.,  for  Limitation 
of  Liability. 

On  reading  the  libel  and  petition  herein  of  the  above-named 
New  York,  New  Haven  &  Hartford  Railroad  Company,  pray- 
ing for  limitation  of  its  liability  as  owner  of  the  steam  tug 
"Transfer  No.  21,"  by  reason  of  a  collision  between  a  car- 
float  in  tow  of  said  steam  tug  "Transfer  No.  21"  and  the 
motorboat  "Pilot"  on  the  25th  day  of  November,  1912,  to  the 
value  of  the  interest  of  the  said  petitioner  in  the  said  steam 
tug  and  her  freight  then  pending  at  the  close  of  the  voyage 
in  said  petition  mentioned,  as  provided  in  the  revised  statutes 
of  the  United  States,  sections  4283-4285,  inclusive,  and  the 
acts  amendatory  thereof  and  snpplenicnlal  thereto;  and  an 
order  having  been  entered  herein  on  the  3r(l  day  of  October. 
1913,  whereby  James  K  Syinmcrs.  Esq.,  was  appointed  to 
ascertain  and  appraise  and  rejxjrt  to  this  court  the  value  of 
the  interest  of  said  petitioner  in  said  steam  tug  "Transfer 
No.  21"  and  her  freight  pending  for  the  voyage  in  the  peti- 
tion mentioned,  and  due  notice  of  the  proceedings  to  appraise 
the  value  of  said  steam  tug  "Transfer  No.  21"  and  her  freight 
pending  for  the  said  voyage  having  been  given,  and  said  ap- 
prai.sal  having  been  duly  had  and  said  appraiser  having  duly 
filed  his  report  herein,  dated  October  6,  1913,  wherein  he 
finds  the  value  of  the  interest  of  the  petitioner  in  the  said 
steam  tug  "Transfer  No.  21"  and  her  pending  freight  for  the 
said  voyage. to  be  the  sum  of  $65,000,  and  notice  of  filing  of 
said  report  having  been  given  and  no  exceptions  having  been 
filed  to  the  said  report,  and  the  time  for  the  filing  of  excep- 
tions thereto  having  expired;  and  an  order  of  this  court,  dated 
October  3,  1913,  having  been  made  and  entered  herein  direct- 
ing said  petitioner  to  pay  into  the  registry  of  this  court  the 
amount  of  the  value  of  its  interest  in  the  said   steam  tug  . 
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"Transfer  No.  21,"  and  her  said  freight  when  ascertained, 
or  at  its  option  to  file  a  stipulation  with  sufficient  sureties  for 
the  payment  of  the  said  appraised  amount  with  interest  as 
ordered  by  the  court*  and  the  petitioner  having  filed  a  stipula- 
tion, with  surety,  fur  the  payment  of  said  amount  of  $65,000, 
with  interest,  into  court  whenever  the  same  shall  be  ordered, 
and  the  said  stipulation  having  been  duly  approved  by  the 
court, 

Now,  on  motion  of  James  T.  Kilbreth,  advocate  for  the 
petitioner,  it  is 

Ordered  that  the  said  commissioner's  report  be  and  the 
same  hereby  is  in  all  things  confirmed;  and  on  like  motion 
it  is  further 

Ordered  that  a  monition  issue  out  of  and  under  the  seal  of 
this  court  against  all  persons  claiming  damages  for  any  and 
all  loss,  destruction,  damage  or  injury  caused  by  or  resulting 
from  the  collision  set  forth  in  the  petition  herein,  citing  them 
and  each  of  them  to  appear  before  this  court  and  make  due 
proof  of  their  respective  claims  on  or  before  the  26th  day  of 
January,  1Q14.  at  10:30  o'clock  in  the  forenoon,  and  Alex- 
ander Gilchrist,  Jr.,  Esq.,  is  hereby  appointed  commissioner 
before  whom  proof  of  all  claims  which  may  be  presented  in 
pursuance  of  said  monition  shall  be  made,  subject  to  the  right 
of  any  person  or  persons  interested  to  controvert  or  question 
the  same ;  and  on  like  motion  it  is  further 

Ordered  that  public  notice  of  said  monition  be  given  by 
publication  thereof  in  the  Evening  Mail,  a  newspaper  pub- 
lished in  the  borough  of  Manhattan,  city  of  New  York,  once 
a  day  for  fourteen  (14)  days,  and  thereafter  once  each  week 
until  the  return  day  of  said  monition,  and  that  the  first  pub- 
lication of  said  monition  be  at  least  three  months  before  said 
return  day ;  and  on  like  motion  it  is  further 

Ordered  that  a  copy  of  said  motion  and  of  this  order  be 
served  at  least  thirty  days  before  the  said  return  day  of  said 
monition  upon  Cornelius  J.  Earley,  Esq.,  proctor  for  the  fol- 
lowing parties  claiming  damages  by  reason  of  the  said  col- 
lision in  the  libel  and  petition  set  forth,  viz:  Delia  Living- 
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stone,  as  administratrix  of  William  D.  Livingstone,  deceased ; 
Gertrude  E.  Willax,  as  administratrix  of  Joseph  F.  Willax, 
deceased,  and  Otto  Schmuck ;  and  on  like  motion  it  is  further 

Ordered  that  the  further  prosecution  of  the  actions  of  Delia 
Livingstone,  as  administratrix  of  William  D.  Livingstone, 
deceased,  against  the  New  York,  New  Haven  &  Hartford 
Railroad  Company;  of  Gertrude  F.  Willax,  as  administratrix 
of  Joseph  F.  Willax,  deceased,  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  and  of  Otto  Schmuck 
against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company,  now  pending  in  the  supreme  court  of  the  state  of 
New  York  and  referred  to  in  the  said  petition,  and  the  prose- 
cution of  any  and  all  other  libels,  suits,  actions  and  proceed- 
ings of  any  nature  or  description  against  the  said  steam  tug 
"Transfer  No.  21,"  or  the  said  New  York,  New  Haven  & 
Hartford  Railroad  Company  in  respect  of  any  claim  for  dam- 
ages for  loss,  damage,  injury  or  destruction  alleged  to  have 
been  suffered  by  reason  of  the  said  collision  on  November  25, 
1912,  between  the  tow  of  said  steam  tug  "Transfer  No.  21'* 
and  said  motorboat  "Pilot/'  be,  and  the  same  hereby  is,  re- 
strained.   And  on  like  motion  it  is  further 

Ordered  that  any  person  claiming  damages  as  aforesaid, 
who  shall  have  presented  his  claim  to  the  said  commissioner 
under  oath  shall  be  at  liberty  on  or  before  the  said  last  men- 
tioned date,  or  within  such  further  time  as  this  court  may 
grant,  to  answer  the  petition  herein  and  to  contest  the  right 
of  the  petitioners  either  to  limitation  of  liability  or  exemp- 
tion from  liability,  or  to  both  of  said  reliefs  as  prayed  for  in 
said  petition;  and  on  like  motion  it  is  further 

Ordered  that  the  service  of  this  order  as  a  restraining  order 
be  made  within  this  the  southern  district  of  New  York  in  the 
usual  manner,  and  in  any  other  district  of  the  United  States 
by  the  marshal  of  the  United  States  for  such  district  deliver- 
ing a  certified  copy  of  this  order  to  the  person  or  persons  to 
be  restrained,  or  their  attorneys  or  proctors  acting  in  their 
behalf.  Learned  Hand,  D.  J. 

(1)  Taken  from  Transfer  No.  21,  248  Fed.  459,  160  C.  C.  A.  469. 
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vised  Statutes  of  the  United  States,  and  the  several  acts  and 
statutes  amendatory  thereof  and  supplemental  thereto;  and 
the  said  S.  L.,  as  trustee,  having  also  made  and  filed  his  re- 
port as  such  trustee,  wherein  he  finds  and  reports  that  said 
steamship  D.  has  become  a  total  loss,  and  that  nothing  has 
^been  received  or  recovered  therefrom,  and  that  no  freight 
moneys  have  been  earned,  paid,  or  received  therefrom,  and 
that  nothing  has  therefore  come  to  him  or  is  recoverable  by 
him  as  such  trustee,  and  said  reports  coming  on  to  be  heard, 
now  upon  motion  of  S.  &  G.,  proctors  for  the  petitioner. 

It  is  ordered  that  the  several  reports  of  S.  L.,  as  commis- 
sioner and  as  trustee,  be,  and  they  each  are  hereby,  in  all 
things  confirmed ;  and  that  the  defaults  of  all  and  every 
persons,  and  parties  thereto  be,  and  the  same  hereby  are, 
entered  herein,  and  that  the  allegations  of  said  libel  and 
petition  stand  as  confessed  and  admitted. 

It  is  further  ordered,  adjudged,  and  decreed  that  said 
petitioner,  the  T.  Steamship  Co.,  as  owner  of  the  late  steam- 
ship  D.,  is  entitled  to  the  benefit  of  the  limitation  of  liability 
provided  for  in  the  act  of  congress  of  the  United  States,  en 
titled  ** An  act  to  limit  the  liability  of  shipowners  and  foi 
other  purposes,"  passed  March  3,  185 1,  now  embodied  in 
Sections  4283  to  4285  of  the  Revised  Statutes  of  the  UnitecJ 
States,  and  the  several  acts  and  statutes  amendatory  thereof 
and  supplemental  thereto. 

And  it  is  further  ordered,  adjudged,  and  decreed  thai  said 
libellant  and  petitioner  be,  and  it  hereby  is,  forever  dis- 
charged from  all  and  every  claim  or  demand  arising  from 
or  growing  out  of  said  disaster  to  the  said  steamship  D.,  or 
out  of  the  loss  and  abandonment  of  said  vessel,  and  the  loss 
or  injury  to  any  cargo,  property,  effects,  and  goods  then  laden 
thereon. 

It  is  further  ordered  that  said  X.  Y.,  his  agents,  attorneys, 
proctors,  and  counsel  refrain  from  the  further  prosecution  of 
said  action  begun  by  him  against  said  petitioner  to  recover 
for  the  loss,  destruction,  and  injury  as  aforesaid. 
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It  is  further  ordered  that  all  other  persons  whomsoever 
claiming,  or  who  may  hereafter  claim,  for  any  loss,  destruc- 
tion, damage,  or  injury  occasioned  by  said  disaster  to  the 
steamship  *'D.,"  or  by  her  loss  and  abandonment,  be,  and  the 
same  hereby  are,  perpetually  restrained  and  enjoined  from 
bringing,  commencing,  or  instituting,  or  further  prosecuting 
any  suit  or  suits,  or  proceedings  whatever,  upon  any  cause  of 
action  whatsoever,  against  the  T.  Steamship  Co.  for  any 
loss,  damage  or  injury  done,  suffered  or  occasioned  by  rea- 
son of  the  loss  and  abandonment'  of  ^aid  steamship  "D.,"  as 
aforesaid. 

And  it  is  further  ordered  that  this  decree  be  served  within 

the district  of ,  in  the  usual  manner,  and  within  any 

district  or  districts  of  the  United  States  other  than  the  

district  of ,  by  the  United  States  marshal  for  such  other 

district  or  districts  respectively,  by  delivering  a  copy  of  such 
original  decree,  and  exhibiting  a  certified  copy  thereof  to  the 
party  or  person  to  be  served. 

(1)  See  Petition  for  Limitation  of  Liability,  No.  1492. 

To  stay  a  suit  on  claims  against  a  vessel  two  courses  are  open  to  the 
owner  of  the  vessel  after  he  has  begun  proceedings  to  limit  his  liability. 
First,  he  may  enjoin  the  parties  bringing  the  suit.  In  re  Whitelaw,  71 
Fed.  733 ;  The  Tolchester,  42  Fed.  180  and  cases  cited  at  18S.  Secondly, 
he  may  plead  the  proceedings  for  limitation  of  liability  in  bar  of  the  suit. 
Norwich  Co.  v.  Wright,  13  Wall.  125;  Providence  &  New  York  S.  S.  Co. 
V.  Hill  Mfg.  Co.,  109  U.  S.  593. 
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No.  1512. 

Pinal  Decree  on  Petition  to  Limit  Liability  in  Favor  of  Peti- 
tioner and  Assessing  Costs  against  Claimant8.(l) 

[Caption.] 

The  libel  and  petition  of  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  having  been  filed  in  this  court 
on  October  3,  1913,  showing  that  it  is  the  owner  of  steamtug 
"Transfer  No.  21,"  a  carfloat  in  tow  of  which  vessel  came 
into  collision  with  the  motor  boat  "Pilot"  on  November  25, 
1912;  and  it  further  appearing  therefrom  that  at  the  time  of 
the  filing  of  said  libel  and  petition  various  claims  had  been 
made  against  the  petitioner  and  that  suits  were  pending 
against  the  petitioner  to  recover  for  injury,  loss,  damage  and 
destruction  occasioned  by  or  resulting  from  or  in  connection 
with  the  said  collision;  it  also  appearing  therefrom  that  said 
injury,  loss,  damage  and  destruction  were  occasioned  with- 
out privity  or  knowledge  of  the  said  petitioner  and  that  said 
petitioner  desired  to  claim  the  benefit  of  the  limitation  of 
liability  provided  for  in  the  Act  of  Congress  of  the  United 
States,  entitled,  "An  Act  to  Limit  the  Liability  of  Ship 
Owners  and  for  other  Purposes,"  passed  March  3,  1851,  and 
now  found  in  Sections  4283,  4284  anrf  4285  of  the  Revised 
Statutes  and  the  several  acts  and  statutes  amendatory  thereof 
and  supplemental  thereto; 

And  said  petitioner  having  contested  any  and  all  liability 
in  respect  to  said  injury,  loss,  damage  and  destruction  occa- 
sioned by  or  resulting  from  or  in  connection  with  the  said 
collision  independently  of  the  limitation  of  liability  so  claimed 
as  aforesaid,  and  said  libel  and  petition  having  stated  the  facts 
and  circumstances  by  reason  of  which  exemption  from  lia- 
bility is  claimed; 

And  an  order  having  been  duly  entered  thereon  dated 
October  3,  1913,  whereby  it  was  ordered  that  James  K. 
Symmers,  Esq.,  be  appointed  appraiser  to  appraise  the  amount 
of  the  value  of  the  interest  of  the  said  petitioner  in  the  said 
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steamtug  "Transfer  No.  21"  at  the  close  of  her  said  voyage 
referred  to  in  the  said  libel  and  petition,  and  her  freight  then 
pending,  and  whereby  it  was  further  ordered  that  the  amount 
of  the  value  of  the  petitioner's  said  interest  in  said  steamtug 
and  her  said  freight,  when  ascertained,  be  paid  into  the  reg- 
istry of  this  court  by  the  petitioner  to  abide  the  event  of  this 
proceeding,  or  at  the  option  of  the  petitioner  that  it  file  a 
stipulation  in  the  said  appraised  amount  with  interest  from 
the  date  of  the  close  of  voyage  described  in  the  said  libel  and 
petition  providing  for  the  payment  of  such  amount  as  is 
ordered  by  the  court  not  exceeding  the  amount  of  the  said 
stipulation,  and  with  sureties  to  be  approved  by  the  said  claim- 
ants or  their  attorneys  or  proctors  or  by  the  court,  and  the 
said  appraiser  having  duly  appraised  the  value  of  the  interest 
of  the  said  petitioner  in  the  said  steamtug  "Transfer  No.  21" 
at  the  close  of  her  said  voyage  and  her  freight  then  pending 
in  the  sum  of  $65,000;  and  having  made  his  report  to  the 
court  accordingly,  and  an  order  of  this  court  having  been 
made  thereon  dated  October  15,  1913,  confirming  said  re- 
port, and  the  petitioner  having  given  a  stipulation  with  surety 
for  tlie  payment  •  of  said  amount  into  court  whenever  the 
same  shall  be  ordered  with  intercut,  and  the  said  stipulation 
having  been  duly  approved  by  the  court ; 

And  an  order  of  this  court  having  also  been  made  dated 
October  15.  1913.  directing  a  monition  to  issue  out  of  and 
under  the  seal  of  this  court  citing  all  persons  claiming  dam- 
ages for  injury,  loss,  damage  or  destruction  caused  by  or 
resulting  from  the  collision  set  forth  in  the  said  libel  and 
petition  to  appear  before  this  court  and  make  due  proof  of 
their  respective  claims,  and  a  monition  having  thereupon  been 
duly  issued,  served  and  published,  and  on  the  return  of  said 
monition  proclamation  havin.'^  been  duly  made  for  all  per- 
sons claiming  damages  for  any  and  all  loss,  damage,  destruc- 
tion and  injury  caused  by  or  resulting  from  the  collision 
aforesaid  to  appear  and  present  their  claims,  and  such  answers 
or  exceptions  as  they  should  be  advised ; 
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And  claims  having  been  filed  by  Delia  Livingstone,  as  ad- 
ministratrix of  William  D.  Livingstone,  deceased,  for  the 
death  of  the  said  William  D.  Livingstone;  by  Gertrude  E. 
Willax,  as  administratrix  of  Joseph  F.  Willax,  deceased,  for 
the  death  of  the  said  Joseph  F.  Willax ;  and  by  Otto  Schmuck 
for  personal  injuries  and  for  the  loss  of  the  motor  boat 
"Pilot,"  as  will  more  fully  appear  by  reference  to  the  com- 
missioner's report  filed  February  9,  1914,  and  stating  said 
claims  to  the  court ; 

And  no  other  persons  having  presented  any  claims  and  the 
defaults  of  all  other  persons  having  been  duly  entered  and  the 
said  claimants  having  answered  the  said  libel  and  petition, 
and  having  contested  the  petitioner's  right  to  exemption  from 
any  and  all  liability  and  also  having  contested  the  petitioner's 
right  to  limit  its  liability,  and  the  case  having  come  on  for 
trial  on  the  pleadings  and  proofs  of  the  petitioners  and  of  the 
said  claimants,  and  having  been  argued  by  the  advocates  for 
the  respective  parties,  and  the  court  having  filed  its  decision 
that  the  said  injury,  loss,  damage  and  destruction,  caused  by 
or  resulting  from  the  said  collision  and  complained  of  by  the 
claimants  were  not  caused  by  the  negligence  of  the  petitioner 
nor  with  its  privity  or  knowledge  as  appears  by  the  opinion 
on  file ; 

Now,  on  motion  of  Charles  M.  Sheafe,  Jr.,  proctor  for  the 
petitioner,  it  is  ordered,  adjudged  and  decreed: 

1.  That  the  injury,  loss,  damage  and  destruction  occa- 
sioned by  or  resulting  from  or  in  connection  with  the  collision 
set  forth  in  the  petition  was  not  caused  by  the  negligence  of 
the  petitioner.  New  York,  New  Haven  &  Hartford  Railroad 
Company,  and  did  not  occur  with  the  privity  or  knowledge  of 
the  said  petitioner; 

2.  That  the  said  petitioner  hereby  is  forever  exempted  and 
discharged  from  any  and  all  liability  for  any  injury,  loss, 
damage  or  destruction  occasioned  by  or  resulting  from  or  in 
connection  with  the  said  collision : 

3.  That  the  said  petitioner  recover  from  the  claimants, 
Delia  Livingstone,  Gertrude  E.  Willax  and  Otto  Schmuck,  its 


LIMITATION   OF   LIABILITY.  2337 

costs  incurred  in  this  proceeding  taxed  at  the  sum  of  $289.67 ; 

4.  That  the  said  Delia  Livingstone,  as  administratrix  of 
William  D.  Livingstone,  deceased;  Gertrude  E.  Willax,  ad 
administratrix  of  Joseph  F.  Willax,  deceased,  and  Otto 
Schmuck,  and  all  other  persons  whosoever  claiming  or  who 
may  hereafter  claim  for  any  loss,  damage,  injury  or  destruc- 
tion occasioned  by  or  resulting  from  or  in  connection  with 
said  collision  be,  and  the  same  hereby  are,  perpetually  re- 
strained and  enjoined  from  bringing  or  instituting  or  further 
prosecuting  any  suit  or  suits  or  proceedings  whatever  upon 
any  cause  of  action  whatsoever  against  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  and  against  the  steam- 
tug  "Transfer  No.  21,"  for  any  loss,  damage,  injury  or  de- 
struction done,  suflfered  or  occasioned  by  reason  of  the  loss 
and  disaster  caused  by  the  collision  between  said  motor  boat 
"Pilot"  and  a  carfloat  in  tow  of  said  "Transfer  No.  21,"  as 
aforesaid,  or  resulting  therefrom  or  in  connection  therewith; 

5.  That  unless  this  decree  be  satisfied  or  an  appeal  be  taken 
therefrom  within  the  time  limited  by  law  and  the  rules  and 
practice  of  this  court,  the  stipulators  for  costs  and  value  on 
the  part  of  the  said  petitioners  will  cause  the  engagements  of 
their  stipulations  to  be  performed  or  show  cause  why  execu- 
tion should  not  issue  against  their  goods,  chattels  and  lands 
to  enforce  satisfaction  thereof. 

Learned  Hand, 

D.J. 

(1)  Taken  from  Transfer  No.  21,  248  Fed.  459,  160  C.  C.  A.  469. 


No.  1513. 

Clause  in  Answer  Setting  up  Proceedings  for  Limitation  of 
Liability  in  Bar  of  Suit  on  Claim  against  a  Vessel.  (1) 

After  setting  out  the  proceedings  in  the  district  court  to 
limit  the  liability  in  detail,  the  following  clause  may  be  in- 
serted in  the  answer: 

"And  these  defendants  further  say  that  said  fire,  and  the 
injury  thereby  caused  or  occasioned,  was  without  the  privity 
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or  knowledge  of  these  defendants.  And  these  defendants  fur- 
ther answering,  say  that  if  the  plaintiffs  have  any  claim  by 
reason  of  any  injury  to  said  cotton  cloth,  it  can  not  be  en- 
forced in  this  action,  but  can  only  be  enforced  in  said  suit  in 
said  district  court,  and  then  and  there  only  under  and  pursu- 
ant to  said  Act  of  Congress.  And  these  defendants,  further 
answering,  say  that  said  steamer  *Oceanus'  was  not  a  canal 
boat,  barge  or  lighter,  and  was  not  used  in  rivers  or  inland 
navigation,  and  that  said  voyage  from  Providence  to  said  city 
of  New  York  was  not  in  rivers  or  inland  navigation ;  and  that 
an  injunction  has  been  issued  by  said  district  court  against 
said  Hill  Manufacturing  Company,  restraining  and  enjoining 
them  from  the  further  prosecution  of  this  suit,  and  that  said 
injunction  has  been  duly  served  on  said  Hill  Manufacturing 
Company;  and  further,  that  said  Hill  Manufacturing  Com- 
pany sued  in  this  court  the  Boston  &  Lowell  Railroad  Com- 
pany for  the  alleged  loss  and  injury  complained  of  in  the 
declaration  in  this  cause  to  the  cotton  cloth  therein  mentioned, 
and  recovered  therein  a  judgment  against  said  Boston  & 
Lowell  Railroad  Company  for  said  alleged  loss  and  injury, 
which  judgment  was  settled,  paid  and  satisfied." 

(I)  Taken  from  Providence  &  New  York  S.  S.  Co.  v.  Hill  Mfg.  Co., 
109  U.  S.  582.    This  may  be  set  tip  in  the  form  of  a  plea  or  in  the  answer. 


No.  1514. 

Objection  to  Proceeding  to  Trial  after  Plea  for  Limitation  of 

Liability.  (1) 

[Caption,] 

"And  now  with  the  view  of  having  this  action  taken  to  the 
supreme  court  of  the  United  States  upon  a  writ  of  error, 
if  the  final  judgment  therein  in  this  honorable  court  shall  be 
against  the  defendants,  and  for  the  purpose  of  saving  the 
rights  of  the  defendants,  and  so  that  their  going  to  trial  shall 
not  be  construed  a  waiver  of  their  rights  or  of  the  objections 
herein,  said  defendants  come  and  object  to  and  protest  against 
the  ruling  and  decision  of  this  honorable  court  ordering  and 
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directing  said  action  to  stand  for  trial,  and  also  the  ruling  of 
this  honorable  court  that  if  the  loss  complained  of  by  the 
plaintiffs  was  occasioned  by  neglect  of  defendants  it  must  have 
been  with  their  privity  or  knowledge  and  was  not  within  the 
Act  of  Congress  limiting  the  liability  of  ship  owners;  also  the 
ruling  that  the  proceedings  in  the  district  court  of  the  United 
States  did  not  affect  the  jurisdiction  of  this  honorable  court." 

(1)  This  protest  was  entered  in  the  state  court  in  the  case  of  Provi- 
dence &  New  York  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  583. 


No.  1515. 

Plea  Setting  Up  Limitations  of  Liability  in  Bar  of  Suit  and 

Claim.  (1) 

The  District  Court  of  the  United  States  for  the Division 

of  the District  of . 

A.  B.,  Plaintiff, 

V. 

The  C.  D.  Packet  Company,  Defendant. 

The  Honorable,  the  Judge  of  the  District  Court  of  the  United 
States  for  the Division  of  the District  of . 


Now  comes  the  defendant,  The  C.  D.  Packet  Company,  and 
by  leave  of  court  files  this,  its  special  plea  to  the  declaration 
of  the  plaintiff. 

It  says  that  it  is  a  corporation  under  the  laws  of  the  state 

of and  having  its  principal  place  of  business  in ,  in 

the  state  of ;  that  on  the day  of ,  A.  D. , 

it  was  the  owner  of  the  steamboat  K.  and  was  using  the'same  in 
inland  navigation  on  the  Ohio  and  Mississippi  rivers;  that  said 

steamboat  was  then  lying  at  the  wharf  at in  the  state  of 

,  fully  manned  with  a  large  and  experienced  crew  and  a 

master  and  full  corps  of  efficient  officers,  having  a  short  time 

before  arrived  on  a  trip  from  the  port  of to  the  port  of 

,  and  intending  to  return  to as  soon  as  reloaded ;  that 

on  said day  of ,  A.  D. ,  said  steamboat  K.  was 

accidentally  destroyed  by  fire  at  or  about  2  o'clock  p.  m.,  to- 
gether with  her  tackle,  apparel  and  appurtenances,  except  about 
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25  feet  of  rope  and  six  trucks  and  became  a  total  loss;  that 
said  accident  happened  and  said  loss,  damage,  injury  and 
destruction  were  occasioned,  done  and  incurred  without  the 
design,  neglect,  privity  or  knowledge  of  this  defendant  and  as 
this  defendant  is  informed  and  believes,  without  the  design, 
neglect,  privity  or  knowledge  of  any  of  its  officers,  agents  or 
servants,  but  was  due  solely  to  an  accidental  fire  which  began 
on  said  steamboat  and  with  great  rapidity  spread,  enveloped 
and  destroyed  the  same. 

This  defendant  further  says  that  desiring,  as  well  to  con- 
test its  liability  and  the  liability  of  said  steamboat,  K., 
for  the  loss  and  damage  occasioned  by  said  fire  as  also 
to  claim  the  benefit  of  limitation  of  liability  provided  for  in 
sections  4282  to  4289,  Rev.  Stat,  of  the  United  States,  with 
the  amendments  and  supplements  thereto,  it  duly  filed  its  pe- 
tition or  libel  as  owner  of  said  steamboat,  K.  in  the  proper 
District  Court  of  the  United  States  having  jurisdiction  thereof, 

to  wit,  in  the  District  Court  of  the  United  States  for  the 

District  of ,  Division,  No.  upon  the  docket, 

pursuant  to  said  statutes  and  the  rules  of  the  Supreme  Court 
of  the  United  States  in  that  behalf,  setting  forth  the  facts  and 
circumstances  on  and  by  reason  of  which  such  exemption  from 
and  limitation  of  liability  were  claimed  and  offering  to  give 
a  stipulation  with  sureties  for  the  payment  of  the  defendants' 
interest  in  said  vessel  and  freight  into  said  court  whenever  the 
same  should  be  ordered,  and  praying  relief  in  that  behalf,  and 
further  praying  that  said  District  Court  should  cause  due  ap- 
praisement to  be  had  of  the  amount  or  value  of  the  interest 
of  said  defendant  in  said  steamboat  and  her  freight  for  said 
voyage  and  would  make  an  order  for  the  giving  of  stipulation 
with  sureties  for  the  payment  of  the  same  into  court  when- 
ever it  should  be  ordered;  that  said  court  issue  a  monition 
against  all  persons  claiming  damages  for  loss  occasioned  by 
said  accident,  citing  them  to  appear  before  said  court  and  make 
due  proof  of  their  respective  claims  before  a  day  to  be  named 
in  said  monition ;  that  the  court  designate  a  commissioner  be- 
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fore  whom  such  claims  should  be  presented  in  pursuance  of 
the  monition  to  make  report  thereof  to  the  court,  and  that  this 
defendant  might  be  at  liberty  to  contest  its  liability  and  the  li- 
ability of  the  said  steamboat  K.  for  all  such  loss,  independent 
of  the  limitation  of  liability  claimed ;  that  said  court  make  an 
order  restraining  all  persons  from  prosecuting  suits  against 
this  defendant  and  the  said  steamboat  K.,  except  before  such 
commissioner  and  in  the  proceedings  thus  instituted  and  if  up- 
on the  coming  in  of  the  report  of  the  commissioner  and  its  con- 
firmation, it  should  appear  that  this  defendant  and  the  said 
steamboat  K.  were  not  liable  for  such  loss  it  might  be  so  de- 
creed ;  that  if  said  court  should  decree  that  any  person  or  per- 
sons were  entitled  to  maintain  claims  against  this  defendant  or 
said  steamboat  K.  on  account  of  any  loss  by  the  accident  afore- 
said it  would  also  decree  that  the  liability  of  this  defendant 
should  in  no  event  exceed  the  value  of  the  said  steamboat 
K.,  and  her  freight  pending  if  any,  immediately  after 
said  accident  and  fire  and  that  this  defendant  and  said 
steamboat  K.,  be  forever  exempt  from  all  further  liability 
in  the  premises;  that  the  money  secured  to  be  paid  into 
CQurt  after  paying  the  costs  and  expenses  be  divided  pro 
rata  among  the  several  claimants  in  proportion  to  the  amount 
of  their  respective  claims,  and  that  in  the  meantime  and  until 
the  final  judgment  of  the  court,  the  court  make  an  order  re- 
straining the  further  prosecution  of  any  suits  against  this  de- 
fendant or  the  steamboat  K.  in  respect  of  such  claims  and 
for  all  other  and  further  relief  as  to  the  court  should  seem 
meet  and  proper. 

That  afterwards  said  District  Court  of  the  United  States  for 

the  District  of  appointed  a  Special   Master  to 

ascertain  and  report  upon  the  value  of  the  interest  of  said  de- 
fendant in  said  steamboat  K.,  and  her  freight  pending  imme- 
diately after  said  accident  and  the  said  commissioner  having 

heard  testimony  reported  the  value  thereof  to  be dollars ; 

that  afterwards,  to  wit,  upon  the day  of y  A.  D. , 

said  report  was  duly  confirmed  and  approved  by  said  court. 
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and  this  defendant  was  ordered  to  give  a  stipulation  with  sure- 
ties for  the  payment  of  said  sum  of  $ into  court  whenever 

the  same  should  be  ordered  therein ;  that  this  defendant  there- 
upon gave  such  stipulation  with  sureties;  that  afterwards,  to 

wit,  upon  the day  of the  said  District  Court  of  the 

United  States  for  the  -  - —  District  of did  duly  make  its 

order  for  a  monition  and  upon  the day  of ,  did  make 

an  amendmment  thereto ;  that  in  and  by  said  order  for  moni- 
tion as  amended,  it  was  ordered  among  other  things  as  follows : 
That  a  monition  issue  out  of  and  under  the  seal  of  said 
court  against  all  persons  claiming  damages  for  any  loss,  de- 
struction, damage  or  injury  occasioned  by  the  disaster  to  said 
steamboat  K.  and  her  loss,  citing  them  to  appear  before  said 
court  and  make  due  proof  of  their  respective  claims  on  or  be- 
fore the day  of ,  at  lo  o'clock  in. the  forenoon  and 

B.  R.,  Esq.,  was  thereby  designated  as  the  commissioner  before 
whom  claims  should  be  presented  in  pursuance  of  said  moni- 
tion ;  that  public  notice  of  such  monition  be  given  the  United 

States  marshal  for  the district  of by  one  insertion 

in  the Tribune  at  least  three  months  before  said day 

of ,  and  that  a  copy  of  such  monition  and  of  the  order 

for  the  said  monition  be  served  on  the  attorneys,  proctor  or 
solicitors  of  record  for  the  plaintiffs  or  libellants  in  each  of 
the  suits  brought  or  pending  in  any  court  of  the  United  States 
against  this  defendant  to  recover  for  any  such  damages  and 
that  such  service  be  made  at  least  three  months  prior  to  said 

day  of ;  that  in  and  by  said  order  of  the  District 

Court  of  the  United  States  for  the District  of it  was 

further  ordered  that  the  prosecution  of  all  or  any  suit  or  suits, 
actions  or  proceedings  agfainst  this  defendant  in  respect  of  any 
claim  for  damage  for  any  loss,  destruction,  damage  or  injury 
occasioned  by  said  disaster  to  said  steamboat  K.  or  her  loss, 
be  and  the  same  was  thereby  restrained,  and  that  any  person 
claiming  damages  as  aforesaid  who  should  have  presented  his 
claim  to  said  commissioner  under  oath  should  be  at  liberty  on 
or  before  said  last  mentioned  date  or  within  such  further  time 
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as  said  court  might  grant  to  answer  the  libel  and  petition 
therein  and  to  contest  the  right  of  the  petitioner  either  to  the 
limitation  of  liability  or  exemption  from  liability  or  to  both 
of  said  reliefs  as  prayed  for  in  said  petition. 

This  defendant  further  says  that  said  monition  was  duly  is- 
sued out  of  and  under  the  seal  of  said  court  against  all  per- 
sons claiming  damages  as  aforesaid,  including  the  plaintiff  in 
this  action  and  that  public  notice  of  such  monition  was  given 
i)y  the  United  States  marshal  for  said  district  as  ordered  and 
thai  a  copy  of  such  monition  and  of  the  order  for  the  same  has 
been  served  upon  the  proctors -of  the  plaintiff  in  this  action. 

These  defendants  further  say  that  if  the  plaintiff  has  any 
claim  by  reason  of  the  facts  set  forth  in  this  declaration  herein 
the  same  cannot  be  enforced  in  this  action  but  can  only  be 
enforced  in  said  suit  in  said  District  Court  of  the  United  States 

for  the District  of and  then  and  there  only  under 

and  pursuant  to  said  statutes  of  the  United  States. 

Wherefore  this  defendant  pleads  the  exclusive  jurisdiction 

of  said  District  Court  of  the  United  States  for  the district 

of in  said  action  for  limitation  of  liability  aforesaid  and 

the  restraining  order  issued  therein  and  the  provisions  of  sec- 
tions 4282  to  4289  Rev.  Stat,  of  the  United  States  in  bar  to 
the  further  prosecution  of  this  action  and  prays  the  judgment 
of  this  court  whether  it  ought  to  be  compelled  to  make  any 
further  or  other  answer  to  the  declaration. 

The  C.  D.  Packet  Co., 
By  C.  D.,  President. 

State  of , 

County  of ,  ss. 

C.  D.  being  duly  sworn  says  he  is  the  president  of  the  de- 
fendant company  and  that  the  above  plea  is  true  in  point  of 
fact  and  is  not  interposed  for  delay.  C.  D. 

Sworn  to  before  me  and  subscribed  in  my  presence  this  — — 

day  of ,  A.  D. .  J.  N., 

Notary  Public  in  and  for County. 

rn  See  note  to  No.  I'Sll. 
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No.  1516. 

Injunction  to  Restrain  Prosecuting  Suits  Against  Owner  After 
Proceedings  tot  Limitation  of  Liability  Have  Been  Insti- 
tuted (i). 

United  States  of  America, 

District  of ,  ss. 

The  President  of  the  United  States  of  America  to  M.  C,  M. 
F.,  J.  D.  and  L.  L.,  and  to  all  persons  and  to  their  and 
each  of  their  agents,  servants,  proctors,  attorneys,  advo- 
cates and  counsellors,  who  have  or  claim  to.  have  claims 
against  the  steam  tug  M.  or  against  the  C.  D.  Company, 
as  her  owner,  for  loss,  damage  or  injury,  done,  suffered 
or  occasioned  by  reason  of  an  accident  to  one  M.  C.  or  to 
any  other  person,  caused  or  said  to  be  caused  by  the  fault 
of  the  said  steam  tug  M.,  her  officers  or  crew,  or  for  which 
the  said  steam  tug  M.,  or  her  said  owner,  the  C.  D.  Com- 
pany, is  or  may  be  sought  to  be  charged  and  happening 

on  the  navigable  waters  of river,  port  of ,  on 

or  about  the day  of ,  A.  D. ,  Greeting : 

The  C.  D.  Company  having  duly  filed  its  libel  and  petition 

in  the  District  Court  of  the  United  States  for  the district 

of ,  praying  for  limitation  of  liability  pursuant  to  the  mar- 
itime law  and  to  the  Acts  of  Congress  in  that  regard,  and  the 
rules  in  admiralty  of  this  court,  in  such  case  made  and  pro- 
vided, for  damage  by  reason  of  loss,  damage  or  injury  or  de- 
struction caused  or  occasioned  at  the  time  and  as  hereinbefore 
stated,  and  said  court  having,  pursuant  to  law  and  the  rules  and 
practice  of  said  court,  duly  appraised  the  value  of  the  said  steam 
tug  M.,  together  with  her  engine,  boiler,  tackle,  apparel  and 
furniture,  and  the  said  C.  D.  Company,  sole  owner  of  the  said 
steam  tug  M.  and  her  appurtenances,  having  duly  made  and 
filed  in  the  office  of  the  clerk  of  said  court,  a  stipulation  with 
approved  sureties  for  the  payment  into  court  of  the  amount 
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of  said  appraisement  and  interest  from  the day  of , 


A.  D.  19 ,  pursuant  to  law  and  the  rules  and  practice  of 

said  court,  and  a  monition  having  been  duly  issued  according 
to  law,  citing  M.  C.  and  all  persons  claiming  damages  for  loss, 
damages,  injury  or  destruction,  as  in  said  petition  alleged  and 
set  forth,  and  each  of  them  to  appear  before  H.  C,  commis- 
sioner for  said  District  Court  of  the  United  States  for  the 

District  of , Division,  on  or  before  the day  of 

,  A.  D.  19 ,  at  10  o'clock  a^  m.,  the  time  specified  in 

said  writ,  and  make  due  proof  of  their  respective  claims  on  or 
before  the  time  specified  therein,  according  to  law  and  the 
rules  and  practice  of  said  court,  and  an  order  having  been  made 
and  entered  and  filed,  that  an  injunction  issue  restraining  all 
persons,  their  agents,  servants,  proctors,  attorneys  and  coun- 
sellors and  each  of  them,  from  prosecuting  any  suit  or  suits 
commenced  or  to  be  commenced  by  any  of  them  by  reason  of 

the  matters  and  things  set  forth  in  said  petition  filed  the 

day  of ,  19 — . 

Now  therefore,  by  virtue  of  the  power  and  authority  vested 
in  said  court,  pursuant  to  the  statutes  in  such  cases  made  and 
provided,  you  the  said  M.  C,  M.  F.,  J  D.  and  L.  L.,  and  each 
of  you,  and  all  other  persons,  and  each  ol  your  or  their  agents, 
servants,  attorneys,  proctors,  counsellors  and  advocates  are 
hereby  enjoined  and  restrained,  and  each  of  you  and  they  are 
hereby  commanded  to  refrain  from  prosecuting  any  suit  or 
Suits  commenced  or  to  be  commenced  against  the  said  steam 
tug  M.  or  against  its  saio  owner  the  C.  D.  Company,  or  from 
taking  any  steps  or  proceedings  whatever  in  any  action  or 
actions,  sui»  or  suits,  proceeding  or  proceedings  now  pending, 
as  well  as  from  in  any  manner  com.mencing,  bringing  or  in- 
stituting any  suit  or  suits  whatever  upon  any  cause  of  action 
whatever  for  loss,  damage,  injury  or  destruction  done,  suffered 

or  occasioned  on  the day  of ,  19 — ,  on  the  naviga- 

ble  waters  of  the river  in  the  port  of for  which  it 

is  sought  to  charge  the  said  steam  tug or  its  said  owner. 
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the  C.  D.  Company,  as  aforesaid,  except  as  in  said  monition 
directed. 

Witness,  the  Honorable  G.  R.,  Judge  of  the  District  Court 

of  the  United  States  at  the  city  of in  the district  of 

,  this day  of ,  A.  D.  19—.  H.  C, 

Clerk  of  the  District  Court  of  the  United  States 

District  of . 

[Seal.] 

(1)  That  the  parties  to  a  suit  in  a  state  court  upon  a  claim  may  be 
enjoined  from  prosecuting  the  suit  after  proceedings  for  limitation  of 
liability  instituted.  See  In  re  Whitelaw,  71  Fed.  733;  The  Tolchester,  42 
Fed.  180;  In  re  Long  Island  Transportation  Co.,  5  Fed.  599;  The  Amster- 
dam, 23  Fed.  112. 

This  injunction  should  be  served  upon  the  parties.  A  disobedience  of  it 
may  be  punished  in  another  district  by  ancillary  proceedings  if  the  parties 
are  not  within  reach  of  process  from  the  court  issuing  the  injunction. 


Ho.  1517. 

Restraining   Order   in   Proceeding  to  Limit   Liability,  Pro- 
hibiting Suits  against  the  Vessel  and  the  Prosecution 
of  Suits  in  the  State  Courts.  (1) 
[Caption]. 

It  appearing  to  this  court  that  The  Coggeshall  Launch  Com- 
pany, a  corporation,  and  The  Hammond  Lumber  Company, 
a  corporation,  owners  of  the  steam  vessel  "Antelope,"  peti- 
tioners herein,  filed  in  this  court  on  the  19th  day  of  March, 
1915,  their  petition  for  limitation  of  liability; 

And  it  further  appearing  that  due  appraisement  under  the 
order  of  tliis  court  has  been  made  by  the  Honorable  Francis 
Krull,  appraising  the  value  of  the  interests  of  said  petitioners 
in  the  steam  vessel  "Antelope,"  its  boilers,  engines,  boats, 
tackle,  apparel,  furniture  and  appurtenances,  in  the  sum  of 
$8,000  and  its  freight  pending  in  the  sum  of  $5,  at  the  close 
of  its  voyage  mentioned  in  the  petition  on  file  herein; 

And  it  further  appearing  that  the  report  of  said  commis- 
sioner was  filed  in  the  above  entitled  court  on  the  27th  day 
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of  April,  1915,  and  was  thereafter  approved  by  this  court  on 
the  5th  day  of  May,  1915; 

And  it  further  appearing  that  there  was  filed  with  this 
court  by  the  petitioners  herein  on  the  24th  day  of  June,  1915, 
a  stipulation  with  the  petitioners  herein  as  principals  and  The 
Fidelity  and  Deposit  Company  of  Maryland  as  surety,  ap- 
proved by  the  above  entitled  court,  wherein  it  is  conditioned 
that  the  petitioners  herein  will  pay  jnto  this  court  wl^enever 
the  same  may  be  ordered  either  by  this  court  or  by  an  appel- 
late court,  in  the  event  that  an  appeal  intervenes,  the  afore- 
said appraised  value  of  the  interests  of  said  petitioners  in  the 
said  steam  vessel  "Antelope,'*  its  boilers,  engines,  boats, 
tackle,  apparel,  furniture  and  appurtenances,  to-wit,  the  sum 
of  $8,005,  together  with  interest  thereon  from  the  15th  day 
of  January,  1915; 

And  it  further  appearing  from  the  petition  on  file  herein 
that  Eliza  A.  Early,  of  the  city  of  Eureka,  county  of  Hum- 
boldt, state  of  California,  has  heretofore  commenced  and  is 
maintaining  an  action  against  the  petitioners  herein  in  the 
superior  court  of  the  state  of  California,  in  and  for  the  county 
of  Humboldt,  wherein  a  recovery  of  damages  is  sought  by 
reason  of  alleged  injuries  to  one  George  D.  Early,  now  de- 
ceased, occurring  or  arising  upon  that  certain  voyage  of  the 
said  steam  vessel  "Antelope,"  leaving  the  port  at  the  town  of 
Samoa,  state  of  California,  at  6  o'clock  p.  m.,  or  thereabouts, 
on  the  15th  day  of  January,  1915; 

And  it  further  appearing  that  prayer  is  made  in  said  peti- 
tion for  an  order  restraining  the  said  Eliza  A.  EUirly,  her 
agents,  representatives  and  attorneys  from  further  prosecuting 
the  aforesaid  action,  as  well  as  all  other  persons  from  prose- 
cuting any  suits  against  the  petitioners  herein,  or  against  the 
said  steam  vessel  "Antelope,"  save  in  this  court,  in  respect  to 
any  injuries  to  persons  or  property  occurring  or  arising  upon 
the  said  voyage  of  the  steam  vessel  "Antelope,"  leaving  the 
port  at  the  town  of  Samoa,  state  of  California,  at  6  o'clock 
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P.  M.,  or  thereabouts,  on  the  15th  day  of  January,  1915,  and 
the  court  being  fully  advised  in  the  premises ; 

Now,  therefore,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  until  the  further  order  of  this  court,  each  and 
every  person  or  persons,  corporation  or  corporations,  having 
or  claiming  to  have  any  demands  against  the  said  steam  ves- 
sel "Antelope,"  or  against  The  Coggeshall  Launch  Company 
and  The  Hammond  Lumber  Company,  or  either  of  them, 
petitioners  herein,' for  any  loss,  damage  or  injury  caused  by 
or  arising  upon  that  certain  voyage  of  the  steam  vessel 
"Antelope"  hereinabove  mentioned  and  as  set  forth  in  the 
petition  herein,  be,  and  tliey  are  hereby  enjoined  and  re- 
strained from  beginning,  prosecuting  or  maintaining  any  suit 
or  suits  against  the  said  steam  vessd  "Antelope,"  or  against 
the  said  The  Coggeshall  Launch  Company  and  The  Ham- 
mond Lumber  Company,  or  either  of  them,  petitioners  herein, 
except  in  this  proceeding ;  and 

It  is  further  ordered,  adjudged  and  decreed  that  Eliza  A. 
Early,  her  agents,  representatives  and  attorneys  be,  and  each 
of  them  is,  hereby  enjoined  and  restrained  from  further  prose- 
cuting in  the  superior  court  of  the  state  of  California,  in  the 
county  of  Humboldt,  that  certain  action  heretofore  com- 
menced by  the  said  Eliza  A.  Early  against  the  said  The  Cog- 
geshall Launch  Company  and  The  Hammond  Lumber  Com- 
pany, both  corporations,  petitioners  herein,  wherein  recovery 
is  sought  for  damages  alleged  to  have  been  suffered  by  rea- 
son of  injuries,  and  in  particular  by  reason  of  the  death  of 
one  George  D.  Early,  now  deceased,  occurring  or  arising  upon 
that  certain  voyage  of  the  steam  vessel  "Antelope,"  leaving 
the  port  at  the  town  of  Samoa,  state  of  California,  at  6 
o'clock  p.  M.,  or  thereabouts,  on  the  15th  day  of  January,  1915. 

Entered  this  28th  day  of  June,  1915. 

W.  H.  S., 
Judge. 

(!)  Taken  from  Coggrcshall  Launch  Co.  v  Early,  248  Fed.  1,  160  C 
C.  A.  141. 
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No.  1518. 

Petition  for  Writ  of  Prohibition,  (1) 

To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  the 
United  States: 

The  petition  of  the  Indiana  Transportation  Company  against 
the  Honorable  Kenesaw  M.  Landis,  judge  of  the  district  court 
of  the  United  States  for  the  northern  district  of  Illinois, 
eastern  division,  sitting  in  admiralty,  respectfully  represents: 

First.  That  this  petitioner  is  and  was  at  the  different  times 
hereinafter  mentioned,  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Indiana,  with  its  principal  place 
of  business  at  Michigan  City.  Indiana. 

Second.  That  on  the  21st  day  of  August,  1915,  James  F. 
Bishop,  as  administrator  of  the  estate  of  Earl  H.  Dawson, 
deceased,  filed  his  libel  in  the  district  court  of  the  United 
States  for  the  northern  district  of  Illinois,  eastern  division, 
in  admiralty  against  this  petitioner,  the  St.  Joseph-Chicago 
Steamship  Company  and  the  Dunham  Towing  &  Wrecking 
Company,  in  which  it  was  alleged  that  on  the  24th  day  of 
July,  1915,  the  St.  Joseph-Chicago  Steamship  Company,  a 
corporation,  was  the  owner  of  the  steamer  known  as  the 
"Eastland,"  and  your  petitioner,  the  Indiana  Transportation 
Company,  was  the  charterer  of  the  said  steamer,  and  that  they 
accepted  Earl  H.  Dawson  as  a  passenger  on  the  steamer 
"Eastland,"  and  so  carelessly,  negligently,  etc.,  managed  the 
said  steamer  that  she  tipped  over  in  the  Chicago  river,  by 
reason  whereof  the  said  Dawson  was  killed,  as  will  more  fully 
appear  from  a  copy  of  the  libel  hereto  attached  and  made  a 
part  of  this  petition. 

Third.  That  after  the  filing  of  the  said  libel  a  citation  was 
issued  which  was  served  upon  your  petitioner,  and  thereupon 
on  the  2nd  day  of  October,  1915,  your  petitioner  filed  its  ex- 
ceptions to  the  said  libel,  alleging  briefly  that  the  said  libel 
did  not  set  forth  a  cause  of  action  against  your  petitioner,  as 
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will  more  fully  appear  from  the  said  exception  made  a  part 
of  this  petition. 

Fourth.  That  on  the  24th  day  of  July,  1916,  by  leave  of 
court  given  by  the  Honorable  Kenesaw  M.  Landis,  sitting  as 
judge  of  the  district  court  in  which  the  said  case  is  pending, 
the  libelant,  James  F.  Bishop,  was  permitted  to  join  as  co- 
libelants  with  him  373  other  libelants  represented  in  part  by 
the  said  James  F.  Bishop  as  administrator,  etc.,  and  other 
administrators  of  the  estates  of  deceased  people  who  lost  their 
lives  as  passengers  of  the  steamer  "Eastland"  at  the  same 
time  and  in  the  same  way  that  libelant  lost  his  life,  by  reason 
of  the  capsizing  of  the  steamer  "Eastland,"  and  that  the  co- 
libelants  as  administrators,  represented  different  deceased  men, 
women  and  children,  and  in  addition  thereto  there  were  in- 
cluded a  number  of  persons  as  colibelants  who  sustained  per- 
sonal injuries  and  loss  of  property  by  reason  of  the  capsizing 
of  the  said  steamer  "Eastland."  all  of  which  said  administra- 
tors and  persons  suing  for  personal  injuries,  loss  of  property, 
etc.,  have  separate  and  distinct  causes  of  action  for  the  loss 
and  damage  sustained  by  them,  as  alleged  in  said  amended 
libel  That  no  process  was  prayed  for  or  issued  under  said 
amended  libel. 

Fifth.  That  the  said  amended  libel  also  alleges  that  the 
Indiana  Transportation  Company  was  a  corporation  organized 
under  the  laws  of  the  state  of  Indiana. 

Sixth.  That  at  the  time  of  the  amending  of  the  said  libel 
the  said  Indiana  Transportation  Company  was  a  foreign  cor- 
poration and  nonresident  of  the  state  of  Illinois,  and  not 
doing  business  in  the  said  state,  and  therefore  not  subject  to 
ser\'ice  upon  it  by  process  of  the  district  court  of  the  United 
States  for  the  northern  district  of  Illinois. 

Seventh.  Upon  the  filing  of  the  said  amended  libel  peti- 
tioner was  ordered  to  plead  to  the  same  by  the  2nd  day  of 
September,  1916,  and  that  thereupon  on  the  2nd  day  of  Sep- 
tember,   1916,   your   petitioner  filed   its    exceptions    to   said 
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amended  libel  alleging  that  the  373  colibelants  were  improp- 
erly joined  with  the  original  libelant,  as  will  appear  from  a 
copy  of  the  said  exceptions  attached  hereto  and  made  a  part 
of  this  petition. 

Eighth.  That  on  the  18th  day  of  September,  1916.  the 
said  cause  came  on  for  a  hearing  before  the  Honorable  Kene- 
saw  M.  Landis,  judge  of  the  district  court,  upon  the  amended 
libel  and  the  exceptions  of  this  petitioner  to  the  same,  and 
thereupon  the  court,  upon  a  hearing,  overruled  the  exceptions 
filed  by  your  petitioner,  and  entered  an  order  that  your  peti- 
tioner liave  twenty  days  in  which  to  plead  to  said  amended 
libel. 

Ninth.  That  your  petitioner  is  therefore  compelled  to 
answer  the  said  amended  libel  or  suffer  a  default  and  decree 
to  be  entered  against  it  or  to  attend  a  trial  and  a  hearing  on 
each  of  the  said  claims  of  the  377  colibelants,  and  it  will 
thereby  be  put  to  great  expense,  annoyance  and  trouble. 

Wherefore,  petitioner  prays  that  a  writ  of  prohibition  may 
issue  against  the  said  Kenesaw  M.  Landis,  judge  of  the  dis- 
trict court  of  the  United  States  for  the  nortliern  district  of 
Illinois,  eastern  division,  or  any  other  judge  of  the  said  court, 
from  proceeding  with  the  hearing  of  any  of  the  373  claims, 
or  any  and  all  other  claims  except  the  claim  of  the  original 
libelant  filed  to  recover  for  the  death  of  said  Earl  H.  Dawson, 
deceased. 

[Seal.]  Indiana  Transportation  Co., 

By  S.  W.  Larsen, 

Charles  E.  Kremer,  President. 

Proctor  for  Petitioner. 

[Verification.] 

(1)  Taken  from  In  the  Matter  of  The  Indiana  Transportation  Co., 
244  U.  S.  456  (the  Eastland  disaster).  See  Jud.  Code.  Sec.  234;  the  power 
of  the  supreme  court  to  issue  this  writ  is  confined  to  cases  where  the 
district  courts  are  proceeding  as  courts  of  admiralty  and  maritime  juris- 
diction. Ex  parte  Bank,  3  How.  292,  11  L.  Ed.  602;  Ex  parte  Gordon,  1 
Black.  503,  17  L.  Ed.  134;  Ex  parte  Easton,  95  U.  S.  68^  24  L.  Ed.  373. 
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BANKRUPTCY^ 


PETITIONS,  SCHEDULES  ADJUDICATION  AND 

ORDER  OF   REFERENCE. 

No.  1519 

Debtor's  Petition  (z). 

(Official  Form  No.  i.) 

To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States,  for  the District  of : 

The  petition  of ,  of ,  in  the  county  of ,  and 

district  and  state  of , [state  occupation'] ,  respectfully 

represents : 

That  he  has  had  his  principal  place  of  business  [or,  has  re- 
sided, or,  has  had  his  domicile]  for  the  greater  portion  of  six 
months  next  immediately  preceding  the  filing  of  this  petition 

at ,  within  said  judicial  district ;  that  he  owes  debts  which 

he  is  unable  to  pay  in  full ;  that  he  is  willing  to  surrender  all 
his  property  for  the  benefit  of  his  creditors  except  such  as  is 
exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of 
Congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified 
by  your  petitioner's  oath,  contains  a  full  and  true  statement  of 
all  his  debts,  and  (so  far  as  it  is  possible  to  ascertain)  the^ 
names  and  places  of  residenc-e  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by  the  provi- 
sions of  said  acts : 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by 
your  petitioner's  oath,  contains  an  accurate  inventory  of  all  his 
property,  both  real  and  personal,  and  such  further  statements 
concerning  said  property  as  are  required  by  the  provisions  of 
said  acts : 
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Wherefore  your  petitioner  prays  that  he  may  be  adjudged 
by  the  court  to  be  a  bankrupt  within  the  purview  of  said  acts. 


-,  Attorney. 


United  States  of  America,  District  of ,  ss. 

I,  ,  the  petitioning  debtor  mentioned  and  described  in 

the  foregoing  petition,  do  hereby  make  solemn  oath  that  the 
statements  contained  therein  are  true  according  to  the  best  of 

my  knowledge,  information  and  belief.  , 

Petitioner. 

Subscribed  and  sworn  to  before  me  this day  of , 

A  D.  19— .(2) 


[OMcial  character. 


J 


(1)  See  Gen.  Ords.  5  and  11.  B.  A.  1898,  Sec.  4.  As  to  who  may  be 
bankrupts,  see  Loveland's  Bankruptcy,  Sees.  42  et  seq. 

As  to  the  district  in  which  petition  should  be  filed,  see  In  re  Williams, 
99  Fed.  544,  3  Am.  B.  R.  677:  In  re  Bricc.  93  Fed.  942,  2  Am.  B.  R.  197; 
In  re  Waxelbaum.  97  Fed.  562,  3  Am.  B.  R.  267. 

As  to  the  form  of  petition,  see  Mahoney  v.  Ward,  100  Fed.  27%,  3  Am. 
B.  R.  770. 

A  creditor  can  not  intervene  to  oppose  an  adjudication  under  an  ordinary 
voluntary  petition  by  setting  up  that  the  petitioner  is  not  msolvent.  In  re 
Carleton,  8  Am.  B.  R.  270.  Fed. 

(2)  Oaths  required  by  the  act,  except  upon  hearings  in  court,  may  be 
administered  by  referees  and  by  officers  authorized  to  administer  oaths  in 
proceedings  before  the  courts  of  the  United  States,  or  under  the  laws  of 
the  state  where  the  same  are  to  be  taken.    Bank.  Act  of  1'898,  Sec.  20. 

The  oath  should  be  made  by  the  petitioner  or  some  one  familiar  with 
the  facts.  In  re  Nelson,  98  Fed.  76\  Leidigh  Carriage  Co.  v.  Stengel 
(C.  C.  A.,  6th  Cir.>.  95  Fed.  637,  2  Am.  B.  R.  283;  In  re  Chequasset  Bank, 
7  Am.  B.  R,  87;  Green  River  Deposit  Bank  v.  Craig  Bros.,  6  Am.  B.  R.  381. 
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BANKRUPTCY. 


Schedule  B.  (2) 
Personal  Property. 

N«  B.—  This  sheet  must  be  signed  by  the  debtor  at  the  end  of  the  statement 


A.  Gash  on  hand, 

B.  Bills  of  exchange,  promissory  notes,  or  securities  of 

any  description   (each  to  be  set  out  separately). 

Promissory  note  of  B.  R.,  endorsed  by  X.  Z., 

C.  Stock  in  trade  in  my  business  of  dry  goods  mer* 

chant at of  the  value, 

D.  Household  goods  and   furniture,  household  stores, 

wearing  apparel,  and  ornaments  of  the  person, 

viz.,  all  situated  at  No. St., , 

y  valued  at, 

E.  Books,  prints,  and  pictures,  viz.,  family  pictures  at 

No. St., , ,  valued  at^ 

F.  Horses,  cows,  sheep,  and  other  animals  (with  num- 

ber of  each),  viz., 

O.    Carriages,  and  other  vehicles,  viz., 

H.    Farming  stock,  and  implements  of  husbandry,  viz., 

L        Shipping,  and  shares  in  vessels,  viz., 

K.  Machinery,  fixtures,  apparatus,  and  tools  used  in 
business,  with  the  place  where  each  is  situated, 
viz., 

L.    Patents,  copyrights,  and  trade-marks,  viz., 

M.  Goods  or  personal  property  of  any  other  descrip- 
tion, with  the  place  where  each  is  situated,  viz.. 

Total, 


$ 


$ 

9 


None. 
None. 
None. 
None. 

None. 
None. 

None. 


$ 


A.  B., 
Petitioner. 
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Schedule  B.  (3) 
Choses  in  Action. 

N.  B. —  Thia  aheet  mmt  be  signed  at  the  end  thereof  by  the  debtor. 


A.    Debts  due  petitioner  on  open  account,  as  follows: 


J.  S. 
L.  R. 
M.P. 


^ 


9 


B. 


C. 


Stocks  in  incorporated  companies,  interest  in  joint 
stock  companies,  and  negotiable  bonds,  as  follows : 

shares  stock  of  Z.  F.  Co. 

The  above  are  held  as  collateral  security  by  

National   Bank   of   as    set    forth    in 

Schedule  A  (2). 


Policies  of  Insurance,  as  follows: 

No.  —  in  N.  Y.  L.  Co.  surrender  value. 

No.  —  in  X.  Y.  Z.  Co.  surrender  value. 

D.  Unli<^uidated   Claims  of  every  nature,  with  their 

estimated  value,  as  follows: 

E.  Deposits  of  money  in  banking  institutions  and  else- 

where, as  follows: 

Total, 


$ 

None. 

None. 


None. 


$ 


A,  B. 


Schedule  B.  (4) 


Property  in  reversion,  remainder,  or  expectancy,  including  proprty  held  in  trttat  for 
the  debtor  or  subject  to  any  power  or  right  to  dispooe  of  or  to  charge. 

N.  B. —  A  particular  description  of  each  interei^t  must  be  entered.  If  all  or  any  of 
the  debtor's  property  has  been  conveyed  by  deed  of  assignment,  or  otherwise, 
for  the  benefit  of  creditors,  the  date  of  such  deed  should  be  stated,  the  name 
and  address  of  the  person  to  whom  the  property  was  conveyed,  the  amount 
realised  from  the  proceeds  thereof,  and  the  disposal  of  the  same,  as  far  as 
known  to  the  debtor.  This  sheet  must  be  signed  at  the  end  thereof  by  the 
debtor. 


0E17EBAL  IITTEBEST. 


Interest  in  land, 


PARTICULAB   DESCRIPTION. 


SUPPOSED  VALUE 

or  irr  intebbst. 


Personal  properly. 

Property  in  money, 
stocks,  shares,  bonds, 
annuities,  etc. 

Rights  and  powers, 
legacies  ana  be- 
quests. 


I  A  beneficial  interest  under  will  of 
J.  B.  to  house  and  lot  on  V.  St. 

held  by  M.  Trust 

Co.  in  trust  for  C.  B.  for  life 

with  remainder  after  her  death 

to  A.  B.«  G.  B.  or  the  survivor. 


ToUl, 


$ 

None. 


None. 


None. 


2iGl 
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PBOFEBTT  HERETOFORE  CONVEYED  FOB  BENEFIT  OF 

CREDITOBS. 


What  portion  of  debtor's  property  has  been  conveyed  by 
deed  of  aasignmcnt,  or  otherwise,  for  benefit  of  credit- 
ors; date  of  such  deed,  name  and  address  of  party  to 
whom  conveyed;  amount  realized  therefrom,  and  dis- 

Eosal  of  same,  so  far  as  known  to  debtor, 
at  sum  or  sums  have  been  paid  to  counsel,  and  to 
whom,  for  services  rendered  or  to  be  rendered  in  this 
bankruptcy. 

Total, 

~~  atbt 


AMOUNT  REALIZED 

FBOM   PB0CEE08 

OF    FBOPEBTT 

CONVEYED. 


None. 

$ — 


9 


Schedule  B.   (5) 

A  particular  statement  of  the  property  claimed,  as  exempted  from  the  operation  of  the 

Acts  of  Congress  relating  to  Bankruptcy,  eiving  each  item   of  property  and  its 

valuation;  and,  if  any  portion  of  it  is  real  estate,  its  location,   description,  and 
present  use. 

N.  B. —  This  sheet  must  be  signed  by  the  debtor  at  the  end  of  the  statement. 


Military   uniforms,  arms,  and  equipments. 

Property  claimed  to  be  exempted  by  State  laws,  its  val- 
uation; whether  real  or  personal;  its  description  and 
present  use;  and  reference  given  to  the  statute  of  the 
State  creating  the  exemption,  as  follows: 

All  household  furniture,  household  stores  and  wearing 
apparel  and  family  fixtures  claimed  by  me  as  a  mar- 
ried man,  the  head  and  support  of  a  family,  under 
section Revised  Statutes  of . 

ToUl, 


None. 


% 


% 


A.  B. 


Schedule  B.  (6) 

Books,  Papers,  Deeds,  and  Writings  relating  to  Bankrupt's  Business  and  Estate 

N.  B.—  This  sheet  must  be  signed  at  the  end  thereof  by  the  debtor. 

The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating  to  my 
trade,  business,  dealings,  estate,  and  effects,  or  any  part  thereof,  which,  at  the 
date  of  this  petition,  are  in  my  possession  or  under  my  custody  and  control 
OT  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me, 
or  for  my  use,  benent,  or  advantage;  and  also  of  all  others  which  hav« 
been  heretofore,  at  any  time,  in  my  possession,  or  under  my  custody  or 
control,  and  which  are  now  held  by  the  parties  whose  names  are  hereinafter 
set  forth,  with  the  reason  for  their  custody  of  the  same.  

Books. 

Journal,  ledger,  cash  book,  and  bank  book. 
Deeds. 

Deed  to  lots and subdivision. 

2  deeds  for acre  tract  N.  E.  %  sect. T R , 

Papers. None. 

A.  B. 
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OATH  TO  SCHEDULE  B. 


United  States  of  America,  District  of ,  ss. 

On  this day  of ,  A.  D.  18 — ,  before  me  personally  came  -^— 

,  the  person  mentioned  in  and  who  subscribed  to  tne  foregoing  schedule^ 

and  who,  being  by  me  first  duly  sworn,  did  declare  the  said  sch^ule  to  be 
a  statement  of  all  his  estate,  both  real  and  personal,  in  accordance  with 
the  acts  of  Congress  relating  to  bankruptcy. 

,  [Of/iciul  character.'] 

(1)  Lovelani's  Bank.  sees.  60  and  81.    Oen.  Ord.  38;  Mahoney  vs.  Ward, 
100  Fed.  Rep.  278,  3  Am.  B.  R.  770. 

Schedules  should  not  be  filed  with  judge  or  referee  but  with  the  cleric. 
In  re  Sykes,  l06  Fed.  Rep.  668^ 

Summary  of  Debts  and  Assets. 

[From  the  statement  of  the  bankrupt  in  Schedules  A  and  B.] 


Schedule  A. .. . 


«4 


tt 


U 


M 


Schedule  A 

Schedule  A. .. . 
Schedule  A 

Schedule  A 


Schedule  B... 
Schedule  B. .. 


M 

M 
M 
M 
M 


II 


II 

n 
II 

• 

M 

I 


•  •  .  . 

•  .  .  . 

If  « 

.  •  .  . 

Schedule  B 

M  M 

.  .  .  . 
M  M 

.    .    a     . 

u  u 

•  •  •    • 


Schedule  B 

Schedule  B.... 
Schedule  B 


I  (i)  Taxes  and  debts  due  United 
States    

I  (2)  Taxes  due  states,  counties,  dis- 
tricts, and  municipalities 

I  (3)  Wages    

1  (4)  Other  debts  preferred  by  law 

2  Secured  claims    : . 

3  Unsecured  claims   

Notes  and  bills   which  ought  to 
be  paid  by  other  parties  thereto. 

Accommodation  paper 


Schedule  A,   total 


I 
2-a 

2-b 

2-C 
2-d 
3-C 
2-f 
2-g 
2-h 

2-i 
2-k 

2-1 

2-m 
3-a 

3-b 
3-c 
3-d 
3-« 


S 
6 


Real  estate 

Cash  on  hand 

Bills,  promissory  notes,  and  se- 
curities     

Stock  in  trade 

Household  goods,  etc 

Books,  prints,  and  pictures 

Horses,  cows,  and  other  animals. . 

Carriages  and  other  vehicles 

Fanning  stock  and  implements... 

Shipping  and  shares  in  vessels. . . . 

Machinery,  tools,  etc 

Patents,  copyrights,  and  trade- 
marks   

Other  personal  property 

Debts  due  on  open  accounts 

Stocks,  negotiable  bonds,  etc 

Policies  of  insurance 

Unliquidated  claims 

Deposits  of  money  in  banks  and 
elsewhere   

Property  in  reversion,  remainder, 
trust,  etc. 

Property  claimed  to  be  excepted.. 

Books,  deeds,  and  papers 

Schedule  B,  total 
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adjudged  by  a  decree  of  the  court  to  be  bankrupts  within  the 
purview  of  said  acts. 


Petitioners. 


-,  Attorney. 

-,  the  petitioning  debtors  mentioned  and  described  in  the 


foregoing  petition,  do  hereby  make  solemn  oath  that  the  state- 
ments contained  therein  are  true,  according  to  the  best  of  their 
knowledge,  information  and  belief. 


Petitioners. 

Subscribed  and  sworn  to  before  me  this >  day  of  — 

A.  D.  19 — .  , 

lOMcial  character.'] 


[Schedules  to  be  annexed  corresponding  with  schedules 
Nos.  1520  and  1521.]' 

(1)  See  Loveland's  Bank.,  Sees.  96  et  seq.  Gen.  Ords.  5,  7  and  8.  The 
general  scheme  with  reference  to  the  settlement  of  the  estates  of  Arms 
and  the  partners  is  founded  upon  and  its  provisions  are  merely  declara- 
tc^ry  of  recognized  equitable  principles  of  the  administration  of  insolvent 
partners.    In  re  Meyer  (C.  C.  A.,  2d  Cir.).  98  Fed  976,  3  Am.  B.  R.  559 

Where  the  petition  is  by  an  individual  partner  the  copartners  can  not 
come  in  voluntarily  and  make  themselves  parties  to  the  proceedings  for 
tiie  purpose  of  adjudging  the  firm  bankrupt.  Mahoney  z\  Ward,  100  Fed. 
278.  .'\s  to  when  a  partnership  creditor  may  join  in  a  petition  against 
cne  of  the  partners  individually,  see  In  re  Mercur,  95  Fed.  634. 

It  has  been  held  that  a  discharge  upon  an  individual  petition  releases 
the  debtor  from  his  liability  for  individual  and  partnership  obligations. 
Jarecki  v.  M'Elwaine.  107  Fed.  249;  In  re  Meyers,  97  Fed.  757,  3  Am.  B. 
K.  260.  The  safer  course  is,  however,  to  have  the  partnership  and  himself 
pdjudicated  bankrupt  upon  a  petition  by  less  than  all  of  the  partners.  In  re 
Russell,  97  Fed.  12,  3  Am.  B.  R.  91 ;  In  re  Murray,  96  Fed.  600,  3  Am.  B. 
R.  601.  At  least  the  individual  partner  should  give  notice  to  his  partners 
<•!  the  proceedings  and  his  desire  to  be  discharged  from  partnership  debt-. 
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In  re  Meyers,  96  Fed.  408,  S.  C.  97,  IVd.  757;  In  re  Russell.  97  Fed.  32.  3 
Am.  B.  R.  91 ;  In  re  McFaun,  96  Fed.  592 ;  In  re  Elliott.  2  N.  B.  N.  350. 

A  partnership  has  been  adjudged  bankrupt  upon  a  petition  charging 
an  act  of  bankruptcy  by  one  or  more  but  less  than  all  of  the  partners 
where  such  act  was  within  the  scope  of  the  partnership  business  so  as 
to  constitute  in  fact  an  act  of  the  firm.  In  re  Meyer  (C.  C.  A..  2d  Cir.), 
98  Fed.  976,  3  Am.  B.  R.  559;  In  re  Grant,  106  Ftd  496;  In  re  Duguid  100 
Fed.  274,  3  Am.  B.  R.  794.  Where  a  partnership  has  made  a  general 
assignment  which  is  charged  as  an  act  of  bankruptcy  is  should  be  adjudged 
bankrupt  irrespective  of  its  solvency.    West  Co.  v.  Lea,  174  U.  S.  590. 

For  form  of  notice  when  service  is  made  by  publication,  see  In  re 
Murray,  96  Fed.  600,  3  Am.  B.  R.  601. 

A  petition  by  or  against  a  partnership  is  one  proceeding  and  only  one 
deposit  for  costs  need  be  made.  In  re  Gay,  98  Fed.  870,  3  Am.  B.  R.  529; 
In  re  Langslow,  98  Fed.  869.  In  some  districts,  however,  separate  deposits 
are  required  for  the  firm  and  each  individual  partner.  See  In  re  Barden, 
101  Fed.  553.  4  Am.  B.  R.  31. 

A  partnership  may  be  adjudged  bankrupt  in  a  voluntary  or  involun- 
tary proceeding,  without  an  adjudication  against  any  or  some  of  the 
partners  individually.  In  re  Meyer  (C.  C.  A.,  2d  Cir.),  98  Fed  976,  3  Am. 
B.  R.  559;  In  re  Stokes,  106  Fed.  312;  In  re  Duguid.  100  Fed.  274, 
3  Am.  B.  R.  794.  Partners  are  not  entitled  to  a  discharge  if  they  are  not 
adjudged  bankrupts.    Strause  v.  Hooper,  105  Fed.  590,  5  Am.  B.  R.  225. 

It  is  no  defense  to  the  petition  of  one  of  the  partners  that  the  partner- 
ship has  no  assets.    In  re  Ceballos,  161  Fed.  445,  20  Am.  B.  R.  459. 

The  partnership  can  not  be  insolvent  if  one  of  its  members  is  solvent. 
Francis  v.  McNeal,  228  U.  S.  695,  57  L.  Ed.  1029. 

Even  after  dissolution.    In  re  Young,  223  Fed.  659. 

An  objecting  partner  can  not  be  adjudicated  against  his  will.  In  re 
Junck,  169  Fed.  481,  22  Am.  B.  R.  298;  but  he  can  not  escape  an  accounting 
made  necessary  by  the  proceeding.     Ihid. 

As  to  jurisdiction,  the  court  having  jurisdiction  of  one  partner  has  it 
as  to  all  and  the  administration  of  the  partnership  and  individual  property. 
N.  B.  A.,  Sec.  5c;  In  re  Samuels,  207  Fed.  195;  and  see  Francis  v. 
McNeal,  228  U.  S.  695,  57  L.  Ed.  1029;  Hewitt  v.  Hayes,  204  Mass.  586; 
In  re  Bertenshaw,  157  Fed.  363,  85  C.  C.  A.  61,  19  Am.  B.  R.  577. 

Sec  generally,  N.  B.  A.,  Sec.  5. 
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No.  1523. 

Creditor's  Petition. 
(Official  Form  No.  3.) 

To  the  Honorable  — — ,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of : 

The  petition  of ,  of ,  and ,  of ,  and , 

of ,  respectfully  shows: 

That  ,  of  ,  has  for  the  greater  portion  of  six 

months  next  preceding  the  date  of  filing  this  petition,  had  his 
principal  place  of  business  [or,  resided,  or  had  his  domicile] 

at ,  in  the  county  of ,  and  state  and  district  aforesaid, 

and  owes  debts  to  the  amount  of  $1,000. 

That  your  petitioners  are  creditors  of  said  ,   having 

provable  claims  amounting  in  the  aggregate,  in  excess  of  se- 
curities held  by  them,  to  the  sum  of  $500.  That  the  nature 
and  amount  of  your  petitioners'  claims  are  as  follows : 

And  your  petitioners  further  represent  that  said is  in 

solvent,  and  that  within  four  months  next  preceding  the  date 

of  this  petition  the  said committed  an  act  of  bankruptcy. 

in  that  he  did  heretofore,  to-wit,  on  the day  of 

Wherefore,  your  petitioners  ptay  that  service  of  this  petition, 

with  a  subpoena,  may  be  made  upon ,  as  provided  in  the 

acts  of  Congress  relating  to  bankruptcy,  and  that  he  may  be 
adjudged  by  the  court  to  be  a  bankrupt  within  the  purview  of 
said  acts.  *— — , 


Petitioners. 
•,  Attorney. 


PETITIONS,    SCHEDULES,    ETC.  2369 

United  States  of  America,  District  of ,  ss. 

, , ,  being  three  of  the  petitioners  above  named, 

do  hereby  make  solemn  oath  that  the  statements  contained  in 
the  foregoing  petition  subscribed  by  them  are  true. 

Before  me, ,  this day  of ,  189 — , 


[OMcial  character,] 

[Schedules  to  be  annexed  (filed  by  bankrupt)  correspond- 
ing with  schedules  Nos.  1520  and  1521.] 

(10  Loveland's  Bank.,  Sees.  66  et  seq.  Gen.  Ords.  S  and  7.  N.  B.  A., 
Sec.  S9b. 

The  wife  of  a  bankrupt  may  file  a  petition  against  her  husband  where 
there  are  less  than  twelve  creditors.  In  re  Novak,  101  Fed.  800.  A 
person  who  holds  an  unh'quidated  claim  against  an  insolvent  dehtor  is 
not  a  creditor  who  can  file  a  petition.  In  re  Brinkman,  103  Fed.  65,  4 
Am.  B.  R.  551 ;  Beers  v.  Hanlin.  99  Fed.  695;  In  re  Morales,  105  Fed.  761. 
A  person  who  has  not  surrendered  a  preference  can  .not  join  in  instituting 
involuntary  proceedings.  In  re  Rogers  Milling  Co.,  102  Fed.  687;  In  re 
Gillette,  104  Fed.  769,  5  Am.  B.  R.  119;  In  re  Miller,  104  Fed.  764.  5  Am. 
B.  R.  140.  A  creditor  who  has  assented  to  a  general  assignment  is  not  to 
be  counted  in  determining  the  number  of  creditors.  In  re  Miner,  104  Fed. 
520,  4  Am.  B.  R.  710.  As  to  when  a  creditor  may  be  estopped  by  his  own 
consent  to  file  a  petition,  see  Simonson  v.  Smsheimer  (C.  C.  A.,  6th  Cir.), 
95  Fed.  948;  In  re  Romanow,  92  Fed.  510;  Leidigh  Carriage  Co.  v.  Stengel 
(C.  C.  A.,  6th  Cir.),  95  Fed.  637;  In  re  Curtis  (C.  C.  A.,  7th  Cir.),  94  Fed. 
630.  2  Am.  B.  R.  226. 

In  what  court  the  involuntary  petition  should  be  filed,  see  Loveland*s 
Bank.,  Sec.  68;  In  re  Plotke  (C.  C.  A.,  7th  Cir.),  104  Fed.  964.  5  Am.  B. 
R.  171 ;  In  re  Filer,  5  Am.  B.  R.  332;  In  re  Dressel  v.  North  State  Lumber 
Co..  107  Fed.  255. 

As  to  the  form  of  petition,  see  Mahoney  v.  Ward,  100  Fed.  ^78.  See 
also  criticism  of  Judge  Woolson.  1  N.  B.  N.  239;  In  re  Taylor  (C  C.  A., 
7th  Cir.),  102  Fed.  729,  4  Am.  B.  R.  515. 

The  petition  must  be  in  duplicate.    See  In  re  Bellah,  8  Am.  B.  R.  323. 
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The  petition  should  not  include  an  application  for  a  warrant  to  seize 
property.  In  re  Kelly,  91  Fed.  504;  Mather  v.  Coe,  92  Fed.  333;  In  re 
Ogles,  93  Fed.  426. 

The  petition  should  be  verified  by  the  petitioner  and  not  by  the  at- 
torney, unless  the  facts  stated  are  within  the  knowledge  of  the  attorney, 
/u  re  Nelson,  98  Fed.  1€\  Green  River  Deposit  Bank  v.  Craig  Bros.,  6 
Am.  B.  R.  381»;  In  re  Chequasset  Lumber  Co.,  7  Am.  B,  R.  87.  The  objec- 
tion that  a  petition  is  not  properly  verified  may  be  waived.  Leidigh 
Carriage  Co.  v.  Stengel  (C.  C.  A.,  6th  Cir.),  95  Fed.  637,  2  Am.  B.  R. 
383.  Or  petition  may  be  amended  to  cover  same.  In  re  Bellah,  6  Am. 
B.  R.  310. 

The  Act  of  1910,  36  Stat.  L.  839,  amending  the  Bankruptcy  Act,  as  to 
who  may  be  adjudged  involuntary  bankrupts,  amends  subdivision  b  of 
section  four  of  said  act  so  as  to  read  as  follows : 

"b.  Any  natural  person,  except  a  wage-earner,  or  a  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil,  any  unincorporated  company, 
and  any  moneyed  business  or  commercial  corporation,  except  a  municipal, 
railroad,  insurance  or  banking  corporation,  owing  debts  to  the  amount 
of  one  thousand  dollars  or  over,  may  be  adjudged  an  involuntary  bank- 
rupt upon  default  or  an  impartial  trial,  and  shall  be  subject  to  the  provi- 
sions and  entitled  to  the  benefits  of  this  act.** 

See  N.  B.  A.,  Sec.  59b. 

Petitioner  need  not  have  been  a  creditor  at  the  commission  of  the  act 
of  bankruptcy ;  having  a  provable  claim  when  the  petition  is  filed  is  sufficient. 
In  re  Hanyon,  180  Fed.  498;  In  re  Lewis  F.  Perry  Co..  172  Fed,  752,  22 
Am.  B.  R.  780. 

If  the  number  of  creditors  specified  in  Sec.  59b  totaling  the  amount 
therein  designated,  joins  in  the  proceedings,  it  is  immaterial  that  there  are 
many  more  creditors  representing  much  larger  claims.  In  re  Smith,  209 
Fed.  91. 

The  petitioner  must  show  that  the  defendant  is  not  in  one  of  the  classes 
excepted  in  the  act,  either  by  an  averment  of  denial  or  by  averring  posi- 
tively the  nature  of  his  business.  Woolford  v.  Diamond  State  Steel  Co., 
138  Fed.  582,  15  Am.  B.  R.  33 ;  Edelstein  v.  U.  S.,  149  Fed.  636.  17  Am. 
B.  R.  649. 

Amendments  are  permissible.  Ryan  v.  Hendricks,  166  Fed.  94,  21  Am. 
B.  R,  '570;  Conway  v.  German,  166  Fed.  67.  21  Am.  B.  R.  577;  Iowa  First 
State  Bk.  v.  Haswell,  174  Fed.  209,  23  Am.  B.  R.  330. 
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This  form  of  petition  is  recommewled  for  use  in  involuntary  proceed- 
ings against  a  partnership.    Mather  v.  Coe,  92  Fed.  333. 

Collier  on  Bankruptcy,  8th  ed..  p.  915,  says  this  Official  Form  3  is 
demurrable  and  suggests  another  form.     No.  144  at  page  1032. 


No.  1524. 

Affidavit  by  Attorneys  to  Creditor's  Petition.  (1) 

United  States  of  America,  Southern  District  of  New  York, 
City,  County  and  State  of  New  York,  ss. 

On  this  14th  day  of  November,  1901,  before  me  personally 
appeared  Charles  M.  Leslie  and  John  Ledyard  Lincoln,  who 
severally  made  solemn  oath  that  they  are  attorneys  and  coun- 
selors-at-law  of  the  Supreme  Court  of  the  state  of  Ohio  and  of 
the  District,  Circuit  and  Circuit  Court  of  Appeals  of  the  South- 
em  District  of  Ohio,  and  that  said  John  Ledyard  Lincoln  is  a 
counselor-at-law  admitted  tq  practice  in  the  Supreme  Cour*  of 
the  United  States,  and  that  they  are  the  attorneys  and  ag-ents 
of  the  said  petitioners  in  all  matters  recited  in  and  relating  to 
the  said  petition;  that  they  have  read  the  foregoing  petition 
and  know  the  contents  thereof,  and  that  the  facts  stated  therein 
are  true;  that  their  sources  of  information  and  the  grounds 
of  their  belief  are  among  other  things,  examination  of  the 
original  notes  recited  in  the  said  petition;  examination  of  the 
books  of  the  said  The  Chequasset  Lumber  Company  now  in 
the  possession  of  the  said  receiver,  Eugene  F.  Perry,  at  66 
Broadway,  in  the  city,  county  and  state  of  New  York ;  state- 
ments made  to  them  by  the  officers  of  the  said  petitioning 
banks  and  by  the  said  receiver;  that  the  reason  this  affidavit 
is  made  by  the  said  Leslie  and  Lincoln  is  that  each  of  the  said 
petitioners  is  a  corporation  organized  under  the  laws  of  the 
United  States,  having  its  only  office  and  place  of  business  in 
Cincinnati,  Ohio,  more  than  100  miles  from  the  city  of  New 
York,  and  having  no  officer  within  this  judicial  district ;  and 
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that  they  have  full  authority  from  the  said  petitioning  banks 
and  have  been  authorized  by  them  to  make  this  affidavit. 

Charles  M.  Leslie. 
John  Ledyard  Lincoln. 

Sworn  to  before  me  this  14th  day  of  November,  1901. 

ISeal.}  John  A.  Valentine, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  County. 
United  States  of  America,  Southern  District  of  New  York, 
City,  County  and  State  of  New  York,  ss. 

On  this  14th  day  ot  November,  1901,  before  me  personally 
appeared  Henry  Melville,  who  made  solemn  oath  that  he  is  an 
attorney-at-law  duly  admitted  to  practice  in  the  District  Court 
of  the  United  States  for  the  Southern  District  of  New  York, 
and  the  attorney  of  record  of  the  foregoing  petitioning  cred- 
itors; that  he  has  read  the  foregoing  petition  in  bankruptcy 
and  knows  the  contents  thereof,  and  that  the  facts  stated  there- 
in are  true ;  that  the  sources  of  his  information  as  to  the  truth 
of  said  facts  are  the  statements  made  to  him  by  Charles  M. 
Leslie  and  John  Ledyard  Lincoln,  attorneys  and  counselors- 
at-law,  residing  in  the  city  of  Cincinnati  and  state  of  Ohio,  at- 
torneys and  general  counsel  for  the  said  petitioners;  that  the 
said  statements  have  been  made  under  oath,  as  appears  by  the 
foregoing  affidavits  and  otherwise;  that  the  reason  this  veri- 
fication is  not  made  by  the  petitioners  is  that  each  of  tne  peti- 
tioners is  a  corporation  organized  under  the  laws  of  the  United 
States,  having  its  principal  and  only  place  of  business  in  Cin- 
cinnati, Ohio,  more  than  one  hundred  miles  from  the  city  of 
New  York,  and  having  no  officer  within  this  judicial  district; 
and  that  the  deponent  has  been  duly  authorized  to  make  this 
verification.  Henry  Melville. 

Sworn  to  before  me  this  14th  day  of  November,  1901. 

[Seal.']  John  A.  Valentine, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  County. 
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(1)  This  affidavit  was  held  sufficient.  In  re  Qiequasset  Lumber  Co.,  7 
Am.  B.  R.  87. 

That  an  attorney  may  make  affidavit  when  familiar  with  the  facts,  see 
also,  U  re  Nelson.  98  Fed.  76;  Lcidigh  Carriage  Co.  v.  Stengel,  95  Fed. 
637,  2  Am.  B.  R.  283;  Green  River  Deposit  Bank  v.  Craig  Bros,  6  Am. 
B.  R.  381. 


No.  1525. 
Order  to  Show  Cause  Upon  Creditor's  PetitioiL(l) 

(Official  Form  Xo.  4.)' 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of     .    ,    r.     , 

In  Bankruptcy. 


Upon  consideration  of  the  petition  of that be  de- 
clared a  bankrupt,  it  is  ordered  that  the  said do  appear 

at  this  court,  as  a  court  of  bankruptcy,  to  be  holden  at , 

in  the  district  aforesaid,  on  the  day  of  ,  at  

o'clock  in  the  noon,  and  show  cause,  if  any  there  be, 

why  the  prayer  of  said  petition  should  not  be  granted ;  and 

It  is  further  ordered  that  a  copy  of  said  petition,  together 

with  a  writ  of  subpoena,  be  served  on  said ,  by  delivering 

the  same  to  him  personally  or  by  leaving  the*  same  at  his  last 
usual  place  of  abode  in  said  district,  at  least  five  days  before 
the  day  aforesaid. 

Witness  the  honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the day  of , 

A.  D.  190—.  , 

{Seal  of  the  court. ^  Clerk. 

• 

(1)  Collier  on   Bankruptcy,  8th  ed.,   1910,  p.  917,   says  this   form  is 
archaic  and  is  now  rarely  used. 
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No.  1526. 

Subpoena  to  Alleged  Bankrupt  (1) 

(Official  Form  No.  5.) 

United  States  of  America, District  of .    To ,  in 

said  District,  Greeting : 

For  certain  causes  offered  before  the  district  court  of  the 

United  States  of  America  within  and  for  the district  of 

,  as  a  court  of  bankruptcy,  we  command  and  strictly  en- 
join you,  laying  all  other  matters  aside  and  notwithstanding 
any  excuse,  that  you  personally  appear  before  our  said  dis- 
trict court  to  be  holden  at ,  in  said  district,  on  the 

day  of ,  A.  D.  190 — , to  answer  to  a  petition  filed 

by in  our  said  court,  praying  that  you  may  be  adjudged 

a  bankrupt ;  and  to  do  further  and  receive  that  which  our  said 
district  court  shall  consider  in  this  behalf.  And  this  you  are 
in  no  wise  to  omit,  under  the  pains  and  penalties  of  what  may 
befall  thereon. 

Witness  the  honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at ,  this day  of ,  A.  D.  190 — . 


[Seal  of  the  court,]  Clerk. 

(1)  See  Gen.  Ord.  3;  R.  S..  Sees.  911  and  912;  B.  A.  1898,  Sec.  l«a. 

Loveland's  Bank.,  Sees.  71-76;  Eq.  Rule  13. 

Sees.  18a  and  18b  of  the  Bankruptcy  Act  were  amended  by  the  Act  of 
February  5.  19(>3,  to  read  as  follows: 

"a.  Upon  the  filirtg  of  a  petition  for  involuntary  banlcniptcy,  service 
thereof,  with  a  writ  of  subpoena,  shall  be  made  upon  the  person  therein 
named  as  defendant  in  the  same  manner  that  service  of  such  process  is 
now  had  upon  the  commencement  of  a  suit  in  equity  in  the  courts  of  the 
United  States,  except  that  it  shall  be  returnable  within  fifteen  days,  unless 
the  judge  shall,  for  cause,  fix  a  longer  time;  but  in  case  personal  service 
can  not  be  made,  then  notice  shall  be  given  by  publication  in  the  same  man- 
ner and  for  the  same  time  as  provided  by  law  for  notice  by  publication  in 
suits  to  enforce  a  legal  or  equitable  lien  in  courts  of  the  United  States, 
except  that,  unless  the  judge  shall  otherwise  direct,  the  order  shall  be  pub- 
lished not  more  than  once  a  week  for  two  consecutive  weeks,  and  the 
return  day  shall  be  ten  days  after  the  last  publication  unless  the  judge 
shall,  for  cause,  fix  a  k>nger  time." 

**b.  The  bankrupt,  or  any  creditor,  may  appear  and  plead  to  the  petition 
within  five  days  after  the  return  day,  or  within  such  further  time  as  the 
court  mav  allow.** 
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As  to  the  effect  of  a  voluntary  appearance,  see  In  re  Columbia  Real 
Estate  Co^  101  Fed.  965. 

As  to  the  practice  in  bankruptcy  when  service  is  made  by  publication, 
see  In  re  Murray,  96  Fed.  600,  3  Am.  B.  R.  301. 

As  to  effect  of  service  beyond  the  jurisdiction  of  the  court.  In  re  Appel, 
103  Fed.  931,  4  Am.  B.  R.  722. 

For  cases  of  sufficient  service,  sec  In  re  Norton,  148  Fed.  301.  17  Am. 
B.  R.  504;  In  re  Risteen.  122  Fed.  732.  10  Am.  B.  R.  494.  Where  defendant 
is  a  lunatic,  service  should  be  had  both  upon  defendant  and  his  com- 
mittee or  guardian.    In  re  Burka,  107  Fed.  674. 

Raise  objections  to  service  by  motion  or  defense  at  the  trial,  not  by 
demurrer.  In  re  Seaboard  Fire  Underwriters,  137  Fed.  987,  13  Am.  B. 
R  722. 

As  to  contents  of  order  for  service  by  publication,  see  Bauman  Diamond 
Co.  V.  Hart,  192  Fed.  498.  113  C  C.  A.  104. 


Ho,  1527. 

Denial  of  Bankruptcy.  (1) 

(Official  Form  No.  6.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


>    In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D. 

190—. 

And  now  the  said appears  and  denies  that  he  has  com- 
mitted the  act  of  bankruptcy  set  forth  in  said  petition,  or  that 
he  is  insolvent,  and  avers  that  he  should  not  be  declared  bank- 
rupt for  any  cause  in  said  petition  alleged ;  and  this  he  prays 
may  be  inquired  of  by  the  court  [or,  he  demands  that  the 
same  may  be  inquired  of  by  a  jury]. 

'    '• 

Subscribed  and  sworn  to  before  me  this  day  of ,  A.  D. 

190—.  , 

[Official  character.] 
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(1)  B.  A.  1898,  Sec.  18.    Lovcland's  Bank.,  Sec.  83. 

The  debtor  may  set  up  any  defense  which  tends  to  prevent  an  adjadi* 
cation  In  re  Paige,  99  Fed.  538;  Mather  v  Coe.  92  Fed.  333;  In  re 
Etheridge  Furniture  Co.,  92  Fed.  329;  Bradley  Timber  Co.  v.  White.  121 
Fed.  779,  10  Am.  B.  R.  329;  In  re  Cooper.  159  Fed.  956,  20  Am.  B.  R.  392 ; 
In  re  Harris,  155  Fed.  216,  19  Am.  B.  R.  635. 


NO,  1528. 

Order  for  Jury  TriaL(l) 

(Official  Form  No.  7.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


>   In  Bankruptcy. 


At  ,  in  said  district,  on  the  day  of  ,  19 — . 

Upon  the  demand  in  writing  filed  by ,  alleged  to  be  a 

bankrupt,  that  the  fact  of  the  commission  by  him  of  an  act  of 
bankruptcy,  and  the  fact  of  his  insolvency  may  be  inquired  of 
by  a  jury,  it  is  ordered  that  ^id  issue  be  submitted  to  a  jury. 


[Seal  of  the  court,]  Clerk. 

(1)  B.  A.  1898.  Sec.  19.    Loveland's  Bank.,  Sec.  87. 

Day  V.  Beck  &  Gregg  Hardware  Co.,  8  Am.  B.  R.  175;  Mattoon  Nat. 
Bank.  102  Fed.  728.  4  Am.  B.  R.  515;  Leidigh  Carnage  Co.  v.  Stengel, 
95  Fed.  637,  2  Am.  B.  R.  283 ;  In  re  Bauman,  96  Fed.  946,  3  Am.  B.  R.  196. 

A  bankruptcy  proceeding  is  in  equity,  and  does  not  fall  within  the 
seventh  amendment  to  the  Constitution,  governing  the  right  of  trial  by 
jury,  which  can  be  had  in  bankruptcy  only  under  the  provisions  of  Sec. 
19  of  the  Bankruptcy  Act.  Elliott  v.  Toeppner  (Sup.  Ct.),  9  Am.  B. 
R.  50.  In  re  Christensen,  101  Fed.  243,  4  Am.  B.  R.  99;  the  only  issues 
to  be  submitted  as  of  right  to  a  jury  are  those  of  insolvency,  and  the  fact 
of  an  act  of  bankruptcy  in  involuntary  proceedings  as  provided  in  Sec.  19. 
Simonson  v.  Sinsheimer,  3  Am.  B.  R.  824  (C.  C.  A.,  6th  Cir.),  100  Fed. 
426;  In  re  Ward,  161  Fed.  755,  20  Am.  B.  R.  482. 

As  to  the  right  to  a  trial  by  jury,  see  In  re  Rude,  4  Am.  B.  R.  319;  Day 
v.  Hardware  Co.,  8  Am.  B.  R.  175. 
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No.  1529. 

Answer  to  Creditor's  Petition  (z). 

The  District  Court  of  the  United  States  for  the District 

of . 

In  the  matter  of  E.  F.  &  Co.,  F.  Brothers, 

and  N.  &  Co.,  Petitioners, 

vs. 
A.  B.  &  Company,  Respondents. 

Joint  plea  of  the  defendant,  A.  B.,  C.  B.  and  D.  B.,  part- 
ners under  the  firm  name  and  style  of  A.  B.  &  Company. 

The  defendants,  A.  B.,  C.  B.  and  D.  B.,  partners  under  the 
firm  name  and  style  of  A.  B.  &  Company,  by  protestation,  not 
confessing  nor  acknowledging  all  or  any  of  the  matters  or 
things  in  the  said  petition  of  said  petitioners  mentioned  and 
contained  to  be  true,  in  such  manner  and  form  as  the  same  are 
therein  set  forth  and  alleged,  for  plea  to  the  whole  of  said 
petition : 

These  defendants  say  that  said  petitioners  are  not,  nor  is 
either  of  them,  creditors  or  a  creditor  in  the  manner  or  form 
alleged  in  their  said  petition,  of  these  defendants  or  their 
said  firm,  and  that  the  alleged  demands  of  said  petitioners 
mentioned  and  referred  to  in  their  said  petition,  are  not  prov- 
able against  defendants  or  their  said  firm  as  in  petition  al- 
leged, nor  do  the  alleged  demands  of  said  petitioners  against 

defendants'  firm  amount  to  $ ,  and  that  the  petitioners, 

E.  F.  &  Company,  were  not  at  the  time  of  filing  said  petition 
herein,  entitled  to  demand  of  defendants'  firm  for  the  alleged 

sale  or  delivery  referred  to  in  petition,  the  sum  of  $ ,  nor 

any  other  sum  on  account  of  said  alleged  sale  or  delivery,  nor 

is  said  sum  of  $ ,  or  any  other  sum  for  the  alleged  sale 

and  delivery  of  said  goods,  due  to  said  petitioners,  E.  F.  & 
Company.  That  the  petitioners,  F.  Bros.,  had  no  such  de- 
mand as  set  forth  in  petition,  nor  had  the  demand  amounting 
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to  $ ,  nor  was  that  sum,  or  any  other  sum,  due  from  de- 
fendants' firm  to  said  F.  Bros,  for  said  goods,  nor  for  the 
alleged  sale  or  delivery  referred  to  in  petition  by  F.  Bros,  to 
defendants'  firm.  That  the  petitioners,  N.  &  Company,  had 
no  such  demand  as  set  forth  in  said  petition  for  any  goods, 
wares  or  merchandise  sold  or  delivered,   amounting  in  the 

aggregate  to  $ ,  or  any  other  such  sum  due,  owing  or 

unpaid  for  any  such  sale  or  delivery  of  goods. 

These  defendants  further  say  that  heretofore,  to  wit,  sev- 
eral months  before  this  proceeding  was  instituted,  to  wit,  on 

,  an  action  in  equity  was  instituted  in  the  Circuit  Court 

for  the  county  of and  state  of ,  at ,  in  and  by 

which  the  defendant,  L.  C,  as  trustee,  was  plaintiff,  and  these 
defendants  and  all  creditors  of  these  defendants  and  their 
said  firm  were  defendants,  in  which  said  L.  C.  set  forth  the 
assignment  for  the  benefit  of  creditors,  and  sued  for  a  settle- 
ment of  his  trust  as  assignee  thereunder,  and  that  in  that  set- 
tlement suit  all  of  the  petitioners  in  this  proceeding,  long  be- 
fore the  institution  of  this  proceeding,  were  parties  defendant, 
and  entered  their  appearance  and  filed  their  claims  therein, 
and  have  ever  since  such  entry  of  their  appearance  been  at  all 
times  and  are  now  parties  to  said  settlement  suit  in  said  Cir- 
cuit Court  of county,  ,  therein  suing  and  seeking 

in  the  state  court  to  recover  their  proportion,  as  creditors  of 
defendants'  firm,  of  the  assets  of  defendants'  firm  so  assigned, 
which  proportion  would  be  the  same  proportion  that  they 
would  obtain  if  said  estate  were  distributed  in  bankruptcy  in 
this  court ;  they  have  never  dismissed  their  proceeding  in  sr.id 
court,  but  were,  at  the  time  of  the  institution  of  this  proceed- 
ing, and  still  are,  seeking  to  recover  in  said  action  their  pro- 
portionate share  of  the  proceeds  of  said  estate  as  creditor? 
thereof,  and  that  before  the  service  of  process  or  any  notice  O! 
information  of  this  proceeding  the  defendant,  L.  C,  as  assig- 
nee of  these  defendants,  under  orders  of  the Circuit  Court, 

which  had  jurisdiction  of  the  estate,  the  parties  and  the  action 
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at  that  time,  paid  into  court  into  the  hands  of  the  receiver 
of  the  court,  and  deposited  in  court  in  said  action,  all  of  the 
funds  in  his  hands,  to  wit,  all  of  the  proceeds  of  the  estate  of 
these  defendants  so  assigned  to  him  for  the  benefit  of  creditors, 
and  all  of  said  funds  have  been  ever  since  and  now  are  in 
said  court  in  said  action  in  the  actual  control  and  custody 
of  the  court  for  distribution  therein,  and  but  for  the  pro- 
ceedings in  this  court  would  be  ready  now  for  prompt  distri- 
bution among  the  creditors  in  the  same  proportion  and  in  the 
same  manner  that  they  would  be  distributed  here,  without  the 
extra  costs  of  the  proceedings  in  this  court,  and  these  de- 
fendants rely  on  and  plead  said  other  action,  suit  and  proceed- 
ing in  the  Circuit  Court  of  county,   in  the  state  of 

y  in  bar  and  estoppel  of  petitioners'  claim  herein,  and  as 

%  good  and  valid  defense  to  said  proceeding. 

These  defendants  further  state  that  before  the  institution 
of  this  proceeding,  there  was  an  agreement  and  composition 
offered  by  defendants'  said  firm  to  their  creditors,  including  the 
petitioners  in  this  proceeding,  at  the  rate  of  fifty  cents  on  the 
dollar,  which  proposition  was  offered  by  defendants  to  peti- 
tioners and  other  creditors  and  accepted  by  petitioners,  and 
almost  all  of  the  creditors  of  defendant,  and  that  as  between 
defendants'  firm  and  petitioners,  the  original  indebtedness  and 
obligation  was  by  said  agreement  of  composition  terminated, 
and  the  right  of  petitioners  against  said  defendants'  firm  is 
no  longer  upon  the  original  accounts,  sale  or  delivery  of  goods 
and  original  indebtedness,  but  upon  the  contract  or  composi- 
tion and  compromise  agreed  upon  between  defendants'  firm  and 
said  petitioners  and  other  creditors  of  defendants'  firm. 

These  defendants  further  say  that  this  proceeding  was  not 
instituted,  nor  has  it  ever  been  prosecuted  in  good  faith  on 
behalf  of  the  petitioners  or  any  of  them  for  the  relief  afforded 
by  the  National  Bankruptcy  Law  of  1898,  entitled  "  An  Act 
to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  but  was  instituted  for  sinister,  oppressive  and 
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vicious  purposes,  this  proceeding  being  part  of  a  plan  or 
scheme  begun  by  petitioners  in  1898  for  the  ayowed  purpose 
of  forcing  defendants  and  their  said  firm  to  pay  said  petition- 
ers more  than  other  parties  claiming  to  be  creditors  of  defend- 
ants' firm,  were  to  receive  any  more  than  the  assigned  estate 
could  pay. 

These  defendants  further  state  that  in  December, ^  the 

defendant,  L.  C,  as  assignee  of  defendants'  firm,  filed  said 

suit  in  the Circuit  Court  of  the  state  of ^  asking  as 

aforesaid,  a  settlement  of  his  accounts  and  distribution  of  the 
proceeds  of  the  assigned  estate  among  the  creditors  of  de- 
fendants' firm,  without  preference  as  provided  by  the  laws 

of ,  that  the  petitioners  in  this  proceeding,  as  parties  to 

said  suit,  joined  therein  and  united  in  an  order  entered  in  that 

action,  referring  said  action  in  the Circuit  Court  to  the 

commissioner  of  said  court  as  a  Commissioner  in  Chancery 
to  make  a  settlement  of  the  accounts  to  said  L.  C,  as  assignee, 
and  a  distribution  among  the  creditors ;  that  excepting  a  few 
outstanding  accounts  of  little  or  no  value,  all  of  the  assets 
of  defendants'  said  firm  assigned  to  said  L.  C.  have  long  since 
been  converted  into  money  and  the  proceeds  paid  into  court  as 
hereinbefore  set  forth,  for  distribution;  that  said  court  is 
now,  and  has  been  for  some  time,  ready  to  distribute  said  fund 
ammong  the  creditors  in  the  same  proportion;  and  with  the 
same  respective  legal  rights  as  they  would  be  distributed  in 
this  court,  and  in  this  proceeding,  if  the  funds  should  be 
brought  into  this  court,  waiting  only  for  the  time  for  cred- 
itors to  present  their  claims  as  required  by  law,  to  pass,  which 

time  expired .    That  the  proceedings  herein  were  taken 

and  the  petition  of  petitioners  herein  filed  long  after  said 
State  Court  had  taken  and  exercised  complete  jurisdiction 
and  control  of  the  defendants'  said  firm  and  their  said  estate 
assigned  to  said  L.  C,  and  of  the  said  assignment  and  all  of 
the  claims  of  all  of  the  creditors  of  defendants'  said  firm,  and 
of  all  the  estate  of  defendants'  said  firm,  and*  had  all  of  the 
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transactions,  property  and  parties  under  its  jurisdiction  and 
control,  and  of  all  of  the  proceeds  of  all  of  its  property  in 
its  possession,  and  was  ready  to  distribute  the  proceeds  and 
long  after  the  assignee  had  paid  the  said  proceeds  into  court 
in  that  proceeding,  where  the  same  now  remains,  and  that 
neither  these  defendants  nor  said  L.  C,  por  either  of  them, 
has  or  has  ever  had  since  the  time  of  the  filing  of  petition 
of  petitioners  herein,  any  possession  or  control  of  said  es- 
tate, or  any  part  thereof,  or  of  the  proceeds  thereof,  all  of 
which  matters  and  things  these  defendants  do  aver  and  plead 
to  the  petitioners'  said  petition,  and  humbly  crave  whether 
they  shall  make  any  further  answer  to  the  said  petition. 

And  these  defendants  not  waiving  their  said  pleading,  but 
relying  thereon,  for  answer  to  the  said  bill  and  in  support 
of  said  plea  say  that  they  and  each  of  them  know  not  and  have 
not  been  informed  save  by  said  petitioners'  said  petition,  and 
cannot  set  forth  as  to  their  belief  or  otherwise;  that  the  pe- 
titioners were  partners  as  set  forth  in  petition,  and  they  deny 
that  the  demands  of  petitioners  set  forth  in  petition  were  or 
are  provable  against  defendants'  firm  in  accordance  with  the 
provisions  of  the  Act  referred  to  in  said  petition,  or  at  all; 
deny  that  the  demands  of  petitioners  against  defendants'  firm 

exceeded  $ ,  or  any  other  sum  above  $ ,  and  deny 

that  petitioners,  or  either  of  them,  at  the  time  of  filing  the 
petition  in  this  proceeding,  had  any  such  claim  or  demand  as 
set  forth  in  petition,  or  any  other  claim  or  demand  except- 
ing a  claim  upon  the  contract  and  agreement  between  peti- 
tioners and  defendants'  firm,  to  compromise  at  fifty  cents  on 
the  dollar.  They  deny  that  the  defendant,  L.  C,  had  at  the 
time  of  the  filing  the  petition  herein,  or  has  now,  the  sum 

of  $ f  or  any  other  sum,  realized  from  the  said  assigned 

estate  or  any  proceeds  of  the  said  assigned  estate. 

These  defendants,  for  further  answer  herein,  state  that 
they  are  advised  and  believed  that  neither  the  petitioners,  nor 
either  of  .them,  nor  any  creditor  of  these  defendants,  desires 
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the  court  to  proceed  further  on  said  petition  in  involuntary 
bankruptcy;  that  no  creditor  has  applied  to  the  court  for  an 
adjudication  in  bankruptcy;  that  the  matter  was  not  brought 
to  the  court's  attention  by  any  creditor,  but  was  brought  to 
the  court's  attention  without  the  intervention  or  desire  or 
suggestion  of  any  creditor  by  some  one  of  the  officers  of  the 
court,  and  not  for  the  benefit  of  any  creditor. 

These  defendants  deny  all  and  all  manner  of  unlawful  com- 
bination and  confederacy  wherewith  they  are  by  said  petition 
charged,  without  this,  that  there  is  any  other  matter,  cause  or 
thing  in  said  petition  contained,  material  or  necessary  for 
these  defendants  to  make  answer  unto  and  not  herein  or  hereby 
well  and  sufficiently  answered,  confessed,  traversed  and  avowed 
or  deny,  is  true  to  the  knowledge  or  belief  of  these  defendants, 
all  of  which  matters  and  things  these  defendants  are  ready  and 
willing  to  aver,  maintain  and  prove  as  this  honorable  court 
shall  direct,  and  humbly  pray  to  be  hence  dismissed  with 
their  reasonable  costs  and  charges  in  this  behalf  most  wrong- 
fully sustained.  Y.  &  Y., 

Attorneys  for  Defendants. 
State  of ,  County  of ,  ss. 

A.  B.,  makes  solemn  oath  and  says  he  is  the  above  named 
defendant ;  so  much  of  the  foregoing  answer  as  concerns  my 
own  acts  and  deeds  is  true  to  the  best  of  my  knowledge,  and 
so  much  thereof  as  concerns  the  acts  or  deeds  of  any  other 
person  or  persons  I  believe  to  be  true.  A.  B. 

Sworn  to  before  me  this day  of . 

[Seal.^  N-  R-,  Notary  Public, 

County,         b 

(1)  See  note  to  No.  1527. 
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No.  1530. 

Petition  of  Administrator  of  Deceased  Partner  Asking  Leave 

to  Settle  Partnership  Affairs  (i). 

District  Court  of  the  United  States, District  of . 

In  re  A.  B.  &  Co. 
To  the  Honorable  E.  S.,  Judge  of  the  District  Court  of  the 
United  States  for  the District  of . 

The  petition  of  the  Memphis  Trust  Company,  adminis- 
trator of  A.  B.,  deceased. 

Petitioner  respectfully  shows  that  it  was  appointed  adminis- 
trator of  A.  B.,  deceased,  by  the  Probate  Court  of  

county,  ,  at  its  August  Term,  .     It  files  herewith 

certified  copies  of  its  letters  of  administration. 

It  shows  further  that  the  said  A.  B.  was  the  senior  member 
of  said  firm  of  A.  B.  &  Co.,  referred  to  in  the  original  petition 
herein.  It  shows  further  that  the  individual  assets,  real  and 
personal,  of  the  said  A.  B.,  deceased,  together  with  the  part- 
nership assets  of  the  said  firm  of  A.  B.  &  Co.  will,  as  it  verily 
believes,  be  more  than  sufficient  to  pay  all  of  the  individual 
debts  of  the  said  A.  B.,  and  the  firm  liabilities  of  A.  B.  & 
Co.  It  shows  further  that  before  the  petition  in  bankruptcy 
was  filed  herein  against  the  said  C.  B.  and  D.  B.,  it  had  taken 

steps  in  the  Chancery  Court  of county, ,  to  have  the 

partnership  property  and  assets  of  said  firm  of  A.  B.  &  Co., 
administered  by  said  Chancery  Court.    On  its  application  said 

Chancery  Court  of county, ,  appointed  a  receiver  for 

said  partnership  assets  on  the day  of ,  and  said  re- 
ceiver was  in  charge  of  said  assets  when  the  petition  in  bank- 
ruptcy was  filed  in  this  cause. 

Petitioner  now  presents  this  petition  to  this  honorable  court 
for  the  purpose  of  showing  that  as  administrator  of  said  A.  B., 
deceased,  it  does  not  consent  if  said  C.  B.  and  D.  B.  are  ad- 
judged bankrupts,  that  partnership  property  shall  be  admin- 
istered in  bankruptcy. 
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Petitioner  shows  further  that  at  its  instance  and  on  its 
application  said  partnership  business  is  now  being  settled 
through  said  receivership  mentioned  above  as  expeditiously  as 
its  nature  will  permit* 

Petitioner  now  asks  leave  to  file  this  petition  herein,  and 
thereby  set  up  its  right  to  settle  said  partnership  business  in 

the  manner  set  forth  above. 

Turley  &  Wright, 

Solicitors  for  Mem.  Trust  Co.,  Admr. 

(i)  Taken  from  the  record  in  Vaccaro  v*  Security  Bank,  103  Fed 
436. 


No.  1531. 

Order  Permitting  Creditor  to  Join  in  Creditor's  Petition. 

[Caption.'] 

Be  it  remembered  that  this  cause  came  on  for  hearing  on 

this  day  upon  the  petition  of  the  Security  Bank  of and 

other  creditors  of  the  said  A.  B.  &  Co.,  the  exhibits  to  said 

petition  and  the  proof,  etc.,  when  H.  W.,  a  citizen  of , 

appeared  by  his  counsel,  and  represented  to  the  court  that  he  is 
a  creditor  of  said  A.  B.  &  Co.  (his  debt  being  evidenced  by 
the  promissory  note  of  said  firm  of  date  February  20th,  1897, 

and  due  December  20th,  1897,  and  for  the  sum  oi  $ with 

interest  at  six  per  cent,  per  annum  from  date),  and  asked  that 
he  be  allowed  to  join  in  the  petition  filed  herein  for  involuntary 
bankruptcy,  and  the  court  doth  hereby  order  that  the  said  H. 
W.  be  and  he  is  hereby  allowed  to  become  a  party  of  this  pro- 
ceeding and  that  his  name  be  inserted  in  the  original  petition 

as  one  of  the  petitioning  creditors.    Done  this day  of 

A.D. . 
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No.  1532. 

Special  Warrant  to  Marshal  (x). 

(Official  Form  No.  8.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


To  the  Marshal  of  said  district  or  to  either  of  his  deputies, 
greeting : 

Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on 

the day  of ,  A.  D.  19 — ,  filed  against ,  of  the 

county  of and  state  of ,  in  said  district  and  said  peti- 
tion is  still  pending ;  and  whereas  it  satisfactorily  appears  that 

said has  committed  an  act  of  bankruptcy  [or,  has  o^- 

lected,  or,  is  neglecting,  or,  is  about  to  so  neglect  his  property 
that  It  has  thereby  deteriorated,  or,  is  thereby  deteriorating,  or, 
is  about  thereby  to  deteriorate  in  value],  you  are  therefore  au- 
thorized and  required  to  seize  and  take  possession  of  all  the 

estate,  real  and  personal,  of  said ,  and  of  all  his  deeds, 

books  of  account  and  papers,  and  to  hold  and  keep  the  same 
safely  subject  to  the  further  order  of  the  court 

Witness  the  honorable ,  judge  of  the  said  court  and  the 

seal  thereof,  at ^  in  said  district,  on  the of ^  A. 

D. 


Qerk. 
\Sedl  of  the  court. '] 

RETURN  BY  MARSHAL  THEREON. 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of 

the  estate  of  the  within-named  ^  and  of  all  his  deeds, 

books  of  account  and  papers  which  have  come  to  my  knowledge. 


Marshal  [or.  Deputy  Marshal.] 
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FEES   AND   EXPENSES. 


I.    Service  of  warrant 

3.    Necessary  travel,  at  the  rate  of  six  cents  a  mile  each  way 


3.    Actual  expenses  in  custody  of  property  and  other  serv- 
ices, as  follows 


[Here  state  the  particulars.] 


Marshal  [or.  Deputy  Marshal]. 

District  of ,  A.  D.  19 — . 

Personally  appeared  before  me  the  said ,  and  made  oath 

that  the  above  expenses  returned  by  him  have  been  actually  in- 
curred and  paid  by  him,  and  are  just  and  reasonable. 


Referee  in  Bankruptcy. 

(1 )  B.  A.  1S98.  Sec.  69  and  Sec.  3e.    Loveland's  Bank..  Sec.  79. 

An  application  to  seize  property  should  not  be  joined  in  petition  for 
an  adjudication.  Iii  re  Kelly.  91  Fed.  504;  Mather  v.  Coe,  92  Fed,  333. 
Sec  also,  In  re  Knopf.  144  Fed.  245.  16  Am.  B.  R.  432. 


No.  1533- 

Bond  of  Petitioning  Creditor.  (1) 
(Official  Form  No.  9.) 

Know  all  men  by  these  presents:     That  we.  ,  as  prin- 
cipal, and  ,  as  sureties,  are  held  and  firmly  bound  unto 

— — ,  in  the  full  and  just  sum  of dollars,  to  be  paid  to 

the  said ,  executors,  administrators  or  a.ssigns,  to  which 

payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
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heirs,  executors .  and  administrators,  jointly  and  severally  by 
these  presents. 

Signed  and  sealed  this day  of A.  D.  i8g — . 

The  condition  of  this  obligation  is  such  that  whereas  a  peti- 
tion in  bankruptcy  has  been  filed  in  the  District  Court  of  the 

United  States  for  the District  of ,  against  the  said 

,  and  the  said has  applied  to  that  court  for  a  war- 
rant to  the  marshal  of  said  district,  directing  him  to  seize  and 

hold  the  property  of  said subject  to  the  further  orders  of 

said  District  Court. 

Now  therefore  if  such  a  warrant  shall  issue  for  the  seizure 

of  said  property  and  if  the  said shall  indemnify  the  said 

for  such  damages  as  he  shall  sustain  in  the  event  such 

seizure  shall  prove  to  have  beeen  wrongfully  obtained,  then 
the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed  and  delivered  in  presence  of  [Seal.l 

[Seal.'] 

[Seal.'] 

Approved  this day  of ,  A.  D.  190 — . 


District  Judge 

(1)  B.  A.  1898.  Sec.  3e.     Lovcland's  Bank.,  Sec.  79.     See  also,  Fh  re 
HaflF.  135  Fed.  742. 


No.  1534. 

Bond  to  Marshal.(l) 
(Official  Form  No.  10.) 

Know  all  men  by  these  presents :     That  we,  ,  as  prin- 
cipal, and ,  as  sureties,  are  held  and  firmly  bound  unto 

,  marshal  of  the  United  States  for  the  district  of 

,  in  the  full  and  just  sum  of dollars,  to  be  paid  to 

the   said  ,  his  executors,   administrators   or  assigns,  to 
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which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally, 
by  these  presents. 

Signed  and  sealed  this day  of y  A.  D.  190— w 

The  condition  of  this  obligation  is  such  that  whereas  a  peti- 
tion in  bankruptcy  has  been  filed  in  the  District  Court  of  the 

United  States  for  the District  of ,  against  the  said 

y  and  the  said  court  has  issued  a  warrant  to  the  marshal 

of  the  United  States  for  said  district,  directing  him  to  seize  and 

hold  property  of  the  said ,  subject  to  the  further  order  of 

the  court,  and  the  said  property  has  been  seized  by  said  mar- 
shal as  directed,  and  the  said  District  Court,  upon  a  petition  of 
said J  has  ordered  the  said  property  to  be  released  to  him. 

Now,  therefore,  if  the  said  property  shall  be  releasd  accord- 
ingly to  the  said ,  and  the  said y  being  adjudged  a 

bankrupt,  shall  turn  over  said  property  or  pay  the  value  thereof 
in  money  to  the  trustee,  then  the  above  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of        [SealJ] 


Approved  this day  of ,  A.  D.  i 


(i)  B.  A.  1898,  sec.  69. 


District  JudgCt 


No.  1535 

Petition  to  Enjoin  Bankrupt  or  His  Agent  from  Disposing  of 

Property  of  the  Estate. 

In  the  District  Court  of  the  United  States  for  the District 

of . 

In  the  matter  of  E.  B.,  bankrupt    In  bankruptcy. 

Respectfully  represents  E.  M.,  trustee  of  the  bankrupt  herein, 
that  as  shown  by  the  testimony  in  this  case  the  said  bankrupt 
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pretends  that  the  $ ,  being  the  proceeds  of  the  sale  of  the 

stock  of  goods  and  the  mortgage  upon  the  real  estate  on  Third 

Street,  in ,  is  in  the  possession  of  his  son,  F.  B. ;  that  as 

shown  by  the  record  in  this  cause  an  order  was  entered  requir- 
ing the  said  F.  B.  to  appear  before  the  referj^e^h^rcj^rand  testify 
concerning  the  estate  herein,  and  that  said  order  has  been  re- 
turned "not  found,"  and  that  a  second  order  to  such  effect  for 
his  appearance  has  been  entered  and  the  same  is  now  in  the 
hands  of  the  officers  for  execution.  He  says  that  the  said 
F.  B.  so  conceals  his  whereabouts  that  it  is  impossible  for 
this  petitioner,  and,  as  he  is  informed,  for  the  marshal  of 
this  court  having  said  second  order  for  executioa>  to  learn 
of  his  said  whereabouts;  that  petitioner  is  informed  that 
there  are  persons  offering  to  divulge  the  whereal)outs  of 
the  said  F.  B.  so  that  said  order  can  be  executed,  upon  the 
payment  of  the  sum  of  $50.00. 

He  further  reports  that  as  shown  by  the  evidence  herein  the 
said  F.  B.  was  authorized  by  the  bankrupt  herein  to  receive  the 

said  fund  of  $ ,  and  that  while  said  bankrupt  pretends  that 

he  requested  the  payment  of  said  money  by  said  F.  B.  to  said 
bankrupt  he  has  made  no  effort  to  get  said  money  and  put  it 
into  the  hands  of  this  petitioner  either  as  receiver  of  this  court 
or  as  trustee,  and  that,  notwithstanding  that  said  bankrupt  fur- 
ther pretends  that  he  and  his  son  were  proposing  to  use  said 
money  to  settle  with  the  creditors  and  start  another  business 
elsewhere ;  and  petitioner  further  reports  that  notwithstanding 

the  said  F.  B.  was  present  in up  to  the  time  of  the  proceed- 

iiig  in  bankruptcy  herein,  he  immediately  thereon  or  imme- 
diately thereafter  concealed  his  whereabouts  from  this  peti- 
tioner and  has  kept  them  so  concealed  since  that  time. 

Petitioner  further  refers  to  the  record  herein  as  to  the  order 

entered  herein  on  the day  of ,  A.  D.  — — ,  directing 

the  said  E.  B.  to  pay  said  sum  of  money  to  this  petitioner  on  or 

before  the  day  of ,   and  though  petitioner  says 

that  he  does  not  know  whether  said  money  is  in  the  hands  of 
said  E.  B.  or  under  his  control  or  in  the  hands  of  the  said  F.  B., 
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or  under  his  control,  he  is  fearful  that  said  fund  will  be  dissi- 
pated, and  that  said  order  may  not  be  wholly  effectual  unless  an 
injunction  or  restraining  order  be  entered  herein  enjoining  or 
restraining  the  said  F.  B.  from  disposing  of  any  part  of  said 
funds  and  further  ordering  him  to  pay  said  fund  into  the  hands 
of  this  petitioner.  Petitioner  says  that  from  the  evidence  in 
this  case  already  taken  it  appears,  and  petitioner  believes,  that 

the  said  sum  of  $ is  a  part  of  the  estate  and  property  of  the 

bankrupt  herein ;  that  the  same  did  not  come  into  the  hands  of 
the  said  F.  B.,  if  at  all,  as  a  common  or  simple  debtor,  and  that 
he  does  not  occupy  that  relation  to  this  estate,  but  that  said 
sum  is  a  fund  belonging  to  this  estate  and  should  be  in  the 
hands  of  this  petitioner. 

The  premises  considered,  he  prays  for  instruction  as  to  the 
said  matter  as  herein  set  up  concerning  the  payment  of  the  said 
sum  of  $50.00  as  an  aid  to  ascertain  the  whereabouts  of  the 
said  F.  B. ;  he  prays  for  an  order  enjoining  and  restraining  the 
said  F.  B.  from  disposing  of  the  said  money  or  any  part  thereof 
and  further  ordering  and  directing  him  to  pay  all,  or  so  much 
thereof  as  he  may  have  in  his  hands  into  the  hands  of  this  pe- 
titioner. 

X.  &  X., 
Attorneys  for  Trustee. 

E.  M.  says  that  he  is  trustee  of  the  estate  of  the  bankrupt 
herein,  and  that  the  statements  contained  in  the  foregoing  pe- 
tition are  true,  as  he  believes.  E.  M. 

Subscribed  and  sworn  to  before  me  by  E.  M.,  this day 

of ,  A.  D.  .  W.  W.,  Notary  Public, 

Within  and  for  County  of 

State  of . 

(i)  Taken  from  the  record  in  Mueller  vs,  Nugent,  184  U.  S.  i. 
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No.  1536. 

Motion  for  Injunction. 

In  the  District  Court  of  the  United  States, 
For  the District  of . 

In  the  matter  of  A.  B.,  bankrupt  No. in  bankruptcy. 

At ,  in  said  district,  on  the  day  of ,  A.  D. 

190 — , district  of ,  ss. 

R.  X.,  Esq.,  attorney  for  petitioning  creditors  [or  as  may 
be]  moves  the  court  for  a  writ  of  injunction  against  E.  F., 
G.  H,  and  J.  K.  according  to  the  prayer  of  petition  filed  by 
R.  S.,  E.  T.  and  G.  W.  in  this  matter.  R.  X., 

Attorney  for  [as  may  be.] 


Ho.  1537. 

Temporary  Restraining  Order.  (1) 

[Caption.] 

And  now,  this day  of ,  190 — ,  on  motion  of  said 

attorney,  it  appearing  to  the  court  that  notice  of  this  motion 
has  been  duly  given  to  the  proper  parties,  viz.,  E.  F.,  G.  H.  and 
J.  K.,  and  that  there  is  danger  of  irreparable  injury  to  the 
creditors  of  the  said  debtor,  unless  the  act  sought  to  be  en- 
joined is  at  once  restrained,  it  is  ordered  that  the  above  motion 

be  heard  at  a  session  of  said  court,  to  be  held  at ,  on  the 

day  of ,  A.  D.  190 — ,  at  10  a.  m. ;  and  it  is  further 

ordered  that,  until  the  decision  of  this  court  upon  the  said 
motion,  the  said  parties  against  whom  an  injunction  is  prayed 
be  restrained,  and  they  are  hereby  commanded,  under  such 
penalties  as  are  inflicted  by  the  laws  of  the  United  States,  to 
abstain  from  any  and  all  interference,  by  execution,  levy,  sale, 
or  in  any  other  manner  whatever,  with  the  property  or  estate 
of  the  above-named  debtor. 

(1)  B.  A.  18%  Sec.  2.  clause  15;  Sec.  718,  R.  S.,  and  sec  In  re  Iron- 
clad Mfg.  Co.,  201  Fed.  66;  Mitchell  Storebnilding  Co.  v.  Carroll,  193  Fed 
616 ;  In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  549. 
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No.  1538. 

Petition  to  Stay  Pending  Suit.(l) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 

In  re  A.  B.,  bankrupt. 

Your  petitioner,  A.  M.,  respectfully  shows  that  A.  B.  was 

duly  adjudicated  a  bankrupt  herein  on  the day  of , 

19 — ,  upon  a  petition  filed  on  the day  of ,  19 — ,  and 

your  petitioner  A.  M.  was,  on  the  day  of ,  19 — , 

appointed  and  duly  qualified  as  trustee  of  the  estate  of  the 
said  A.  B.  in  bankruptcy,  and  is  now  acting  as  the  said  trustee. 

That  among  the  debts  scheduled  by  said  bankrupt  proceed- 
ings is.  one  for dollars  ($ ),  due  C.  D.,  and  that  such 

debt  is  of  such  a  nature  as  to  be  released  by  a  discharge  in 
bankruptcy. 

That  at  the  time  of  the  filing  of  said  petition  on  which  said 

adjudication  was  made,  a  suit  was  pending  in  the court 

of ,  entitled  C.  D.  v.  A.  B.,  founded  upon  the  debt  afore- 
said from  which  a  discharge  in  bankruptcy  would  be  a  release, 
and  that  the  suit  is  still  pending  therein,  and  that  if  such  suit 
is  not  stayed  great  injury  will  be  done  your  petitioner  and 
the  estate  of  A.,B.,  to  be  administered  in  bankruptcy  herein. 

Wherefore,  your  petitioner  prays  that  further  proceedings 
in  said  suit  may  be  stayed  pursuant  to  the  bankruptcy  laws  of 
the  United  States  in  such  case  made  and  provided,  and  that 
an  injunction  may  be  issued  out  of  this  honorable  court  directed 
to  the  said  C.  D.,  restraining  him,  his  agents,  servants,  attor- 
neys and  counselors  from  further  prosecuting  said  suit  in  said 
court  and  for  such  other  and  further  relief  as  to  the  court  may 
seem  just.  A,  M.,  Trustee, 

Petitioner. 

[Verification,] 

(1)  This  petition  may  be  used  with  slight  changes  for  stay  prior  to  an 
adjudication.  The  bankrupt  or  the  petitioning  creditors  may  apply  for  a 
stay  if  no  trustee  has  been  appointed.  See  also,  Loveland's  Bankruptcy. 
Sec.  22. 
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No.  1539. 

Injunction  to  Stay  Suit.(l) 

IVefiue.] 

The  President  of  the  United  States  of  America  -to  R.  S.  and 
S.  T.,  Greeting: 

WTiereas,  a  petition  has  been  filed  on  the  bankruptcy  side  of 

the  district  court  of  the  United  States  for  the division  of 

the district  of ,  praying  for  an  injunction  to  restrain 

the  prosecution  of  a  certain  suit  pending  in  the court  of 

the  county  of ,  in  the  state  of ,  in  which  you  are 

plaintiffs  and  A.  B.,  bankrupt,  is  defendant,  and  has  obtained 
an  allowance  for  an  injunction  as  prayed  for  in  said  petition, 
from  the  district  court  of  the  United  States  for  the dis- 
trict of . 

Now,  therefore,  we,  having  regard  to  the  matters  in. said 
petition  contained,  do  hereby  command  and  strictly  enjoin 
you,  the  said  R.  S.  and  S.  T.,  or  .either  of  you,  and  each  of 
your  agents,  servants,  attorneys  and  counselors,  from  further 
prosecuting  said  suit  in  said  court,  and  from  taking  any  further 
steps  or  proceeding  in  said  action  or  suit  now  pending  as 
aforesaid,  which  commands  and  injunction  you  are  respec- 
tively required  to  observe  and  obey  until  twelve  months  after 

the day  of ,  the  date  the  said  A.  B.  was  adjudged  a 

bankrupt,  or  if  within  that  time  the  said  A.  B.  applies  for  a 
discharge,  then  until  the  question  of  such  dischargee  is  deter- 
mined, or  until  our  said  district  court  shall  make  further  order 
in  the  premises. 

Hereof  fail  not  under  the  penalty  of  the  law  thence  ensuing. 

Witness,  the  Honorable  G.  R.,  district  judge  of  the  United 

States  for  the district  of ,  this day  of , 

A.  D.  19 — •,  and  in  the  year  of  the  Independence  of  the  United 

States,  the .  B.  R., 

Clerk  of  said  Court. 

[Seal.] 

(1)  See  Loveland's  Bankruptcy,  Sec.  22, 
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No.  1540. 


Order  Denying  Preliminary  Injunction  Against   ETncutlon 

Creditors. 

[Caption.] . 

Ordered  that  the  application  of  the  trustee  for  a  preliminary 
injunction  against  the  E.  F.  Company  and  C.  &  D.,  re- 
straining them  from  proceeding  with  their  executions  against 

the  bankrupt's  wife,  be  denied  and  the  petition  filed ,  in 

that  behalf  be  dismissed,  also  that  the  sheriff  be  directed  to  pay 
the  money  in  his  hands  to  the  plaintiffs  in  the  executions,  as  if 
the  proceedings  here  had  not  been  taken.  But  this  order  is 
without  prejudice  to  the  trustee  to  proceed  at  law  or  in  equity 
in  any  court  of  competent  jurisdiction  to  recover  the  mone)- 
from  the  execution  creditors  aforesaid,  as  he  may  be  ad- 
vised. 

The  complainant  herein  will  pay  the  costs  of  this  cause,  for 
which  execution  is  hereby  awarded  against  him,  and  K.  D., 
surety  on  his  cost  bond  herein. 


No.  1541 

Petition  for  the  Appointment  of  a  Receiver. 

[Caption.] 

Respectfully  show,  American  Cutlery  Co.,  A.  M.,  engaged  in 
business  under  the  name  and  style  of  W.  &  Co.  H.  L.,  and  R. 

Foundry  Co.,  that  heretofore,  to  wit,  on  the day  of , 

,  your  petitioners  filed  an  involuntary  petition  in  bankrupt- 


cy against  the  A.  B.  Co.,  to  which  petition  reference  is  here 
made  for  the  specific  allegations  thereof.  That  the  estate  of 
said  The  A.  B.  Co.,  consisting  of  goods,  wares  and  merchan- 
dise, accounts,  etc.,  have  been  set  over,  transferred  and  deliv- 
ered to  the  assignee,  C.  W.,  with  sreneral  authority  to  sell  and 
dispose  of  the  same,  and  that  furthermore  certain  creditors  of 
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said  company  are  seeking  the  appointment  of  a  receiver  to  take 
charge  of  said  property,  under  the  orders  of  the  Chancery 

Court  of County, ;  that  said  property  is  in  danger  of 

being  disposed  of  in  some  way  not  to  the  best  advantage  of 
your  petitioners,  and  that  large  costs  are  being  incurred,  which 
are  unnecessary  and  improper,  and  that  therefore  there  may  be 
considerable  loss  to  the  estate. 

Wherefore,  your  petitioners  pray  that  a  temporary  receiver 
to  take  charge  of  said  estate,  until  a  trustee  can  be  elected,  be 
at  once  appointed  by  your  honor,  and  be  empowered  to  take 
charge  of  and  impound  all  of  the  property  of  said  The  A.  B. 
Co.  and  hold  the  same  subject  to  the  further  orders  of  this 
court. 

American  Cutlery  Co., 

W.  &  Co., 

H.  Lf., 

R.  Fdy.  Co., 

By  R.  X., 
Their  Attorney. 


No.  1542 
Order  Refusing  to  Appoint  a  Receiver. 

[Caption.] 

And  on  the  day  of  ,  came  the    parties,    by 

their  attorneys.  The  court  being  now  fully  advised  of  the  pe- 
titioners' motion  for  the  appointment  of  a  receiver  herein,  it 
is  therefore  considered  by  the  court  that  the  said  motion  be,  and 
the  same  is  hereby,  overruled. 
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NO.  1$48. 


Order  Appointing  a  Receiver  in  Bankruptcy  (z)» 


The  District  Court  of  the  United  Staites, 
■■     ■  '  District  of ^. 


I   In  bankruptcy. 


In  the  matter  of  the  petition  of  A.  B.  &  Company  and  others 
to*  have  The  R  Company  declared  bankrupt  •     >^ 

This  cause  coming"  on  to  be  heard  upon  the  petition  of  A.  B. 
&  Company  a  creditor,  to  have  a  receiver  appointed  fdr"  said 
alleged  tishiltrupt  The  F.  Company,  and  due  notice  having 
been  served  of  this  appHcation,  and  it  apjpearing  to  the  court 
that  it  is  absolutely  necessary  for  the  preservation  of  the  es- 
tate of  said  alleged  bankrupt  that  a  receiver  be  forthwith  ap- 
pointed, to  take  charge  of/  hold,  manage  and  conduct  the  es- 
tate, property  and  assets  of  said  alleged  bankrupt ; 

It  is  therefore  ordered,  adjudged  and  decreed  that  W.  R.  be 
and  he  is  hereby  appointed  receiver  of  all  the  assets  and  prop- 
erty of  every  kind  and  character  of  and  belonging  to  the  said 
F.  Company,  and  said  receiver  is  hereby  clothed  with  all  the 
power  and  authority  of  receivers  in  bankruptcy  in  like  cases. 

It  is  further  ordered  that  said  receiver  within  three  days 
from  this  date,  file  a  bond  as  such  receiver^  in  the  usual  form, 

in  the  penal  siini  of  $^ with  surety  to  be  approved  by  the 

clerk  of  this  court. 

Jt  is  further  ordered  that  said  receiver  continue  and  con- 
duct  the  business  of  said  alleged  bankrupt  until  the  further  or- 
der of  this  court,  and  said  receiver  is  hereby  authorized  and 
directed  to  employ  any  and  all  necessary  help,  including  coun- 
sel, in  the  administration  of  his  trust,  therefore  personally  came 
the  said  W.  R.  and  qualified  as  such  receiver. 

(1)  The  authority  for  the  appointment  of  receivers  in  bankruptcy  is 
purely  statutory.  For  the  powers  of  a  receiver,  see  Booneville  Nat.  Bank 
V.  Blakcy.  107  Fed.  891,  6  Am.  B.  R.  13.  He  may  be  authorized  to  con- 
<kict  the  bankrupt's  business  for  a  limited  period.    Bankruptcy  Act,  1898. 
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Sec.  2,  clause  5.  A  receiver  should  be  appointed  by  the  judge,  bat  in  his 
absence  the  referee  may  make  the  appointment  In  re  Kelly  Diry  Goods 
Co.,  102  Fed.  747,  4  Am.  B.  R.  528;  In  re  Horcken,  107  Fed.  241. 

Sec  2,  clause  5,  of  the  Bankruptcy  Act  as  amended  by  the  Act  of  1910, 
36  Stat  L.  838,  reads  as  follows : 

**{S)  Authorize  the  business  of  bankrupts  to  be  conducted  for  limited 
periods  by  receivers,  the  marshals,  or  trustees,  if  necessary  in  the  best 
interests  of  the  estates,  and  allow  such  officers  additional  compensation 
for  such  services  as  provided  in  Sec.  48  of  this  act." 

The  sanction  of  the  judge  should  be  sought  for  continuance  of  a  busi* 
ness  of  magnitude.  Bray  v.  Johnson,  166  Fed.  59,  91  C.  C.  A.  643,  21  Am. 
B.  R.  383. 

Order  to  continue  is  within  the  discretion  of  the  court,  and  can  not  be 
collaterally  attacked.    In  re  Isaacson,  174  Fed.  406.  23  Am.  B.  R.  98. 


No.  1544. 

Order  to  Put  Receiver  in  Possession. 

[Caption.  \ 

It  appearing  to  the  referee  from  the  petition  of  J.  M.,  re- 
ceiver, filed  herein  on  the  day  of  — r-?-,  that  he,  the 

said  J.  M.,  as  receiver,  acting  under  an  order  of ?this  referee, 

acting  in  the  absence  of  the  judge  of  this  court  from  the 

division  of  the  district  of ,  lawfully  proceeded  to 

take  charge  of  all  of  the  properties  of  the  defendant,  A.  B.  Co., 
in  the  possession  of  C.  W.,  assignee,  under  authority  and  power 
contained  in  said  order  of  appointment,  and  it  further  appear- 
ing to  the  referee  that  the  said  C.  W.  has  refused  to  surrender 
the  possession  thereof  to  the  said  J.  M.,  receiver,  who  is  an 
officer  of  this  court  under  appointment  of  date  — rtn,  .and  that 
the  said  C.  W.  has  openly,  defiantly  and  in  disobedience  of  an 
order  of  this  court  refused  to  set  over  and  surrender  to  the  said 
J.  M.  the  moneys  and  other  properties  belonging  to  the  defend- 
ant company  and  in  his  possession,  and  unlawfully  withholds 
the  same  from  the  said  receiver,  it  is,  therefore,  ordered  that 

the  marshal  of  the  United  States  for  the division  of  the 

district  of ,  proceed  at  once  to  take  charge  of  and 

seize  all  of  the  properties  of  the  defendant.  The  A.  B.  Co.,  of 
whatsoever  kind  and  description  in  the  possession  of  C.  W., 
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assignee,  or  his  agents,  or  the  agents  or  employes  of  the  said 
A.  B.  Co.,  and  put  the  said  J.  M.,  receiver,  in  lawful  and 
peaceable  possession  thereof,  and  the  said  marshal  will  carry 
into  effect  this  order  and  report  his  action  to  this  referee.    This 

day  of .  R.D.9 

Referee  in  Bankruptcy. 


No.  1545. 

Marshal's  Return  on  Above  Order. 

United  States  of  America, 
District  of ^  ss. 

Came  to  hand  this  the day  of ,  and  executed  as 

therein  commanded,  by  making  known  the  contents  of  said 
writ,  and  receiving  from  the  said  C.  W.,  assignee,  the  front 
door  keys  of  the  four-story  brick  building,  No.  401  Main  St, 
and  all  contents  therein  of  this  date.  Also  front  door  keys  to 
the  four-story  brick  building,  No.  257  Main  St,  and  all  con- 
tents of  said  building  of  this  date,  and  all  keys  and  combina- 
tions to  one  large  iron  safe  in  building  No.  401  Main  St, . 

Also  three  checks  amounting  to  sixteen  and  40/100  dollars  and 
cash  $9.06  (nine  and  6/100),  for  which  I  gave  the  said  C.  W. 
a  receipt,  and  for  which  a  receipt  was  taken  from  the  said 
J.  M.,  receiver.  Formal  demand  was  also  made  upon  the  said 
C.  W.,  assignee,  for  any  and  all  cash  belonging  to  the  said 
A.  B.  Co.,  in  his  possession  as  assignee  in  any  of  the  banks  of 

,  which  demand  was  refused  by  the  said  C.  W. 

V.  F., 
United  States  Marshal 
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No.  1546. 

Order  Appointing  Receiver  After  Adjudication. 

[Caption.] 

At  Muskogee,  in  said  district,  on  this,  the  22nd  day  of 
January,  1915,  before  Ezra  Brainerd,  Jr.,  referee  in  bank- 
ruptcy of  said  court: 

The  application  of  the  creditors  for  the  appointment  of  a 
receiver  came  on  for  hearing,  with  notice  to  the  bankrupt,  and 
the  same  having  been  duly  considered,  and  it  appearing  to 
the  court  that  the  allegations  of  said  petition  are  true  and  that 
it  is  absolutely  necessary  for  the  preservation  of  the  estate  that 
a  receiver  be  appointed  to  take  charge  of  the  same  until  a 
trustee  is  appointed  and  qualified. 

It  is  ordered  that  K.  F.  Hinds,  of  Dewey,  be  and  he  is 
hereby  appointed  receiver  herein  and  upon  his  giving  bond  in 
the  sum  of  $500  with  good  and  sufficient  sureties,  to  the  satis- 
faction of  the  court,  it  is  ordered  that  he  take  charge  of  all  the 
assets  of  the  bankrupt  and  preserve  the  same  pending  the  elec- 
tion of  a  trustee  herein. 

And  it  is  further  ordered  said  receiver  forthwith  prepare 
and  file  an  inventory  of  the  assets  so  coming  into  his 
possession.  Ezra  Brainerd,  Jr., 

Referee  in  Bankruptcy. 
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No.  1547. 

Adjudication  that  Debtor  is  not  Bankrupt  <z). 

(Official  Form  No.  ii.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


i 


In  Bankruptcy. 


At ,  in  said  district,  on day  of ^  A.  D.  19—, 

before  the  honorable ,  judge  of  the District  of . 

This  cause  came  on  to  be  heard  at ,  in  said  court,  upon 

the  petition  of that be  adjudged  a  bankrupt  with- 
in the  true  intent  and  meaning  of  the  acts  of  Congress  relating 
to  bankruptcy,  and  [here  state  the  proceedings,  whether  there 
was  no  opposition,  or,  if  opposed,  state  what  proceedings  were 
'had]. 

And  thereupon,  and  upon  consideration  of  the  proofs  in 
said  cause  {and  the  arguments  of  counsel  thereon,  if  any],  it 
was  found  that  the  facts  set  forth  in  said  petition  were  not 

proved ;  and  it  is  therefore  adjudged  that  said was  not  a 

bankrupt,  and  that  said  petition  be  dismissed  with  costs. 

Witness  the  honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at y  in  said  district,  on  the day  of ,  A. 

D.  10—.  ^ 


,  .vu*  of  the  court.]  QeriCtf 

(1)  B.  A.  1898,  Sec.  18d  and  e.    Loveland's  Bank.,  Sec.  88. 

An  order  of  adjudication  should  not  be  made  until  \he  expiration  of 
the  time  for  creditors  to  intervene  and  oppose  the  petition,  although 
the  bankrupt  appears  and  files  a  written  admission  of  the  acts  of  bank- 
ruptcy and  waives  service.  In  re  Humbert  G>.,  100  Fed,  439;  In  re 
Columbia  Real  Estate  Co.,  101  Fed.  965 ;  Day  v.  Beck  &  Gregg  Hardware 
Co.,  8  Am.  B-  R.  17.S. 
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No.  1548. 

Adjudication  of  Bankruptcy  (z)» 
(Official  Form  No.  12.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


Bankrupt . 


In  Bankruptcy. 


At y  in  said  district,  on  the  — ^  day  of ,  A.  t>. 

19 — ,  before  the  honorable ,  judge  of  said  court  in  bank« 

ruptcy,  the  petition  of that be  adjudged  a  bankrupt, 

within  the  true  intent  and  meaning  of  the  acts  of  Congress  re- 
lating to  bankruptcy,  having  been  heard  and  duly  considered, 
the  said is  hereby  declared  and  adjudged  bankrupt  ac- 
cordingly. 

Witness  the  honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at in  said  district,  on  the day  of ,  A. 

D.  I 


Qerk. 
\Seal  of  the  court'] 

(1)  B.  A.  1896,  Sec.  18d  and  e.    Loveland's  Bank,  Sec.  88. 

An  order  of  adjudication  should  not  be  made  until  the  expiration  of 
the  time  for  creditors  to  intervene  and  oppose  the  petition,  although  the 
bankrupt  appears  and  files  a  written  admission  of  the  acts  of  bankruptcy 
and  waives  service.  In  re  Humbert  Co.,  100  Fed.  439;  In  re  Columbia  Real 
Estate  Co.,  101  Fed.  965;  Day  v.  Beck  &  Gregg  Hardware  Co.,  8  Am. 
B.  R.  175 

A  secured  or  general  creditor  or  a  person  who  is  not  interested  in 
an  adjudication  will  not  be  entitled  to  make  a  motion  to  set  it  aside. 
In  re  Columbia  Real  Estate  Co.,  101  Fed.  965. 
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Adjudication  must  in  due  time  follow  the  filing  of  a  proper  petition 
unless  an  answer  is  interposed.    In  re  Cohn,  220  Fed.  956. 

Determination  must  be  by  the  judge.  Ex  parte  Steele,  162  Fed.  694,  20 
Am.  B.  R.  446. 

An  adjudication  gives  jurisdiction  to  the  bankruptcy  court,  both  m  per- 
sonam and  in  rem.  Lazarus  v.  Prentice.  234  U.  S.  263,  58  L.  Ed.  1305; 
Clay  V.  Waters,  178  Fed.  365. 

Adjudication  that  it  is  a  bankrupt  does  not  operate  to  dissolve  a  corpora- 
tion.   National  Surety  Co.  v.  Medlock.  19  \m.  B.  R.  654. 


No.  1549. 

Order  of  Adjudication  and  Designating  Newspaper.^ 

In  the  District  Court  of  the  United  States 

District  of 

In  the  matter  of  A.  B.,  bankrupt.  1  t    t^     i 

.j^     *^     I  In  Bankruptcy. 

At ,  in  said  district,  on  the day  of ,  190 — ,  be- 
fore the  said  Court  in  Bankruptcy,  the  petition  of  A.  B.  that 
he  be  adjudged  bankrupt  within  the  true  intent  and  meaning 
of  the  acts  of  Congress  relating  to  bankruptcy,  having  been 
heard  and  duly  considered,  the  said  A.  B.  is  hereby  declared 
and  adjudged  bankrupt  accordingly. 

It  is  further  ordered  that  all  notices  required  to  be  published 
in  the  above  entitled  matter,  and  all  orders  which  the  court 

may  direct  to  be  published,  be  inserted  in a  newspaper 

published  in  the County  of ,  State  of ,  within 

the  territorial  district  of  this  court,  and  in  the  County  within 
which  said  bankrupt  resides. 

Dated, 

District  Judge, 

(i)  The  above  form  is  used  in  some  districts.  In  others  a  general 
designation  of  newspapers  for  each  county  is  made  which  by  its  terms  is 
applicable  to  all  subsequent  cases. 
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NO.  1550. 

Order  of  Reference  (i). 

(Official  Form  No.  14.) 


In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt. 


Whereas, ,  of ,  in  the  county  of ,  and  district 

aforesaid,  on  the day  of ,  A.  D.  19. .,  was  duly  ad- 
judged a  bankrupt  upon  a  petition  filed  in  this  court  by  [or, 

against]  him  on  the day  of ,  A.  D.  19 — ,  according 

to  the  provisions  of  the  acts  of  Congress  relating  to  bankrupt- 
cy. 

It  is  thereupon  ordered  that  said  matter  be  referred  to , 

one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such 
further  proceedings  therein  as  are  required  by  said  acts;  and 

that  the  said  shall  attend  before  said  referee  on  the 

day  of at  ,  and  thenceforth  shall  submit  to 

such  orders  as  may  be  made  by  said  referee  or  by  this  court  re- 
lating to  said bankruptcy. 

Witness  the  honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at ,  in  said  district,  on  the day  of  —  -, 

A.  D.  190 — .  — — , 

Ocrk. 
[Seed  of  the  court.'] 

(i)  B.  A.  1898,  sec  iSd  and  e.    In  re  Bellamy.  No.  1268,  Fed  Ca».  & 
c  I  Ben.  474 ;  Gen.  Ord.  12.    Loveland's  Bank  sec.  90. 


2404  BANKRUPTCY. 

NO.  1551. 

CMer  of  Reference  in  Judge^s  Absence  (z)< 

(Official  Form  No.  15.) 

In  the  District  Court  of  the  United  States 
For  the        ■  District  of         • 


In  the  matter  of 


In  Bankruptcy. 


Whereas,  on  the day  of ,  A.  D.  19 — ,  a  petition 

was  filed  to  have ,  of ,  in  the  county  of ,  and 

district  aforesaid,  adjudged  a  bankrupt  according  to  the  pro- 
risions  of  the  acts  of  Congress  relating  to  bankruptcy;  and 
whereas,  the  judge  of  said  court  was  absent  from  said  district 
at  the  time  of  filing  said  petition  lor,  in  case  of  involuntary 
bankruptcy,  on  the  next  day  after  the  last  day  on  which  plead- 
ings might  have  been  filed,  and  none  have  been  filed  by  the 
bankrupt  or  any  of  his  creditors],  it  is  thereupon  ordered  that 
the  said  mater  be  referred  to ,  one  of  the  referees  in  bank- 
ruptcy of  this  court,  to  consider  said  petition  and  take  such 
proceedings  therein  as  are  required  by  said  acts ;  and  that  the 

said         -shall  attend  before  said  referee  on  the day  of 

,  A.  D.  19 — ,  at . 

Witness  my  hand  and  the  seal  of  the  said  court,  at ,  in 

said  district,  on  the day  of ,  A.  D.  19—. 


Qerk. 
ISeal  of  the  court.'] 

(i)  B.  A.  1898,  sec.  18/  and  g;  Gen.  0r4  za^ 
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Ho.  1552. 

■ 

Referee's  Oath  of  Office. 

(Official  Form  No.  i6.) 

I, J  do  solemnly  swear  that  I  will  •  administer  justice 

without  respect  to  persons,  and  do  equal  right  to  the  poor  and 
to  the  rich,  and  that  I  will  faithfully  and  impartially  discharge 
and  perform  all  the  duties  incumbent  on  me  as  referee  in  bank- 
ruptcy, according  to  the  best  of  my  abilities  and  understand- 
ing, agreeably  to  the  constitution  and  laws  of  the  United 
States.    So  help  me  God. 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  190—. 


District  Judge. 

(i)  B.  A.  i898»  sec.  36. 


No.  1553 

Bond  of  Referee  (zy« 

(Official  Form  No.  17.) 

Know  all  men  by  these  presents :    That  we^         ,  of ,  as 

principal,  and ,  of ^  and ,  of >  as  sureties, 

are  held  and  firmly  bound  to  the  United  States  of  America  in 

the  sum  of dollars,  lawful  money  of  the  United  States,  to 

be  paid  to  the  said  United  States,  for  the  pa3rment  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  by  these  pres- 
ents. 

Signed  and  sealed  this  — —  day  of ,  A.  D.  19-^-. 

The  condition  of  this  obligation  is  such  that  whereas  the  said 

has  been,  on  the day  of >  A.  D.  19—,  appointed 

by-  the  honorable  — — ,  judge  of  the  District  Court  of  the 


2406  BANKRUPTCY. 

United  States  for  the district  of ,  a  referee  in  bank- 

ruptcy  in  and  for  the  county  of ,  in  said  district,  under 

the  acts  of  Congress  relating  to  bankruptcy. 

Now,  therefore,  if  the  said  shall  well  and  faithfully 

discharge  and  perform  all  the  duties  pertaining  to  the  said 
office  of  referee  in  "bankruptcy,  then  this  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

Signed  and  sealed  in  the  presence  of  [Seed.] 

[Seal.] 

[Seal.] 

Approved  this day  of ,  A*  D.  19 — . 


District  Judge. 

(1)  B.  A.  1808,  flee  50. 


m' 


KOL  1554. 

Petitioti  by  Trustee  to  Recover  a  Preference.  (1) 

m 

[Court] 
H.  W.,  Trustee  of  the  Estate  of  A.  B.,  Bankrupt, 

PlainHff, 

V. 

The  C  D.  Company, 

Defendant. 

Plaintiff  states  that  on  the day  of ,  19 — ,  a  peti- 
tion in  bankruptcy  was  filed  against  A.  B.  in  the  district  court 

of  the  United  States  for  the district  of ,  and  that 

thereafter  the  said  A.  B.  was  duly  adjudicated  bankrupt,  and 
that  thereafter  plaintiff  was  duly  elected  trustee  of  the  estate 
of  said  bankrupt,  and  has  duly  qualified  as  such.  That  the 
defendant  is  and  was  at  the  time  hereinafter  mentioned,  a 
corporation  duly  organized  and  existing  under  the  laws  of  the 
state  of . 

For  its  cause  of  action  plaintiff  states  that  within  four 
months  prior  to  the  said  petition  in  bankruptcy  being  filed. 
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namely,  on  or  about  the  day  of ,  19 — ,  the  said 

A.  B.  was  insolvent  and  was  indebted  to  this  defendant  in  the 
sum  of dollars  ($ ),  and  in  pa3mient  of  said  indebted- 
ness transferred  to  this  defendant  merchandise  consisting  of 

of  the  reasonable  value  of  —  —dollars  ($ ).    That 

the  effect  of  the  transfer  of  said  property  was  that  this  defend- 
ant obtained  a  greater  percentage  of  its  debt  than  any  other 
creditor  of  said  bankrupt  of  the  same  class.  That  defendant 
and  its  agents  had  reasonable  grounds  to  believe  at  said  time 
thai  it  was  intended  by  such  transfer  of  property  to  give  a 
preference  to  this  defendant  within  the  meaning  of  the  acts  of 
Congress  relating  to  bankruptcy.  That  after  this  plaintiff  had 
been  elected  trustee  and  had  qualified,  he  notified  said  defend- 
ant that  he  avoided  said  transfer  of  property  as  a  preference 
and  he  demanded  of  said  defendant  the  return  of  said  prop- 
erty, but  that  defendant  refused  and  still  refuses  to  return  the 
same.  (2) 

WTierefore.  plaintiff  prays  judgment  in  the  sum  of  

dollars  ($ )  and  his  costs.  H.  W., 

Trustee  in  Bankruptcy. 

[VerHication.] 

(1)  Taken  from  Pace  v.  Roberts,  et  al„  Shoe  Company,  103  Mo.  App. 
662,665. 

If  the  petition  is  filed  in  a  district  court  of  the  United  States  it  should 
aver  the  amount  in  controversy  and  the  citizenship  of  the  bankrupt  and  the 
defendant.  Bush  v.  Elliott,  202  U.  S.  477  (where  the  rule  was  laid  down 
with  reference  to  the  circuit  court). 

(2)  No  previous  demand  is  necessary.  Kaufman  v.  Treadway,  195  U. 
S.  271. 

The  general  duties  of  a  trustee  are  found  in  N.  B.  A.,  Sec  47,  par.  2, 
as  amended  in  1910,  36  Stat  L.  840.  Since  this  amendment  the  old  line  of 
decisions  that  a  trustee  has  no  other  right  than  the  bankrupt  do  not 
control;  he  is  now  in  the  position  of  an  execution  creditor.  In  re  Appel 
Co.,  198  Fed.  322;  In  re  Nuckols,  201  Fed.  437;  In  re  Superior  Droft  etc, 
Co.,  208  Fed.  813;  Mass.  Bonding  Ca  v.  Kemper,  220  Fed  847;  /ft  r# 
heimer,  221  Fed.  Id 
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Ko.  1555. 

Intervening  Petition  of  Vendee  Under  a  Conditional  Sale.(l) 

In  the  District  Court  of  the  United  States, 
District  of . 


.  In  the  matter  of  the  A.  B.  Company  in  bankruptcy.  No. . 

Now  comes  the  Y.  Manufacturing  Company,  a  corporation 

duly  organized  under  the  laws  of  the  state  of ,  and  a 

citizen  of  said  state  having  its  chief  offices  and  place  of  bust* 

ness  at in  said  state,  and  leave  having  been  first  obtained 

to  intervene  in  this  cause,  presents  this  its  petition  to  this 
honorable  court  and  says : 

That  your  petitioner  made  a  contract  of  sale  with  The  A.  B. 
Company,  a  corporation  organized  and  existing  under  the  laws 

of  the  state  of ,  on  or  about  the  30th  day  of  September, 

19 — ,  countersigned  by  your  petitioner  on  the  27th  day  of  Octo- 
ber, 19 — .  That  a  copy  of  this  contract  marked  Exhibit  "A,"  is 
hereto  attached  and  is  hereby  made  a  part  hereof.  That  by 
the  terms  of  this  contract  your  petitioner  was  to  erect  upon  the 
premises  indicated  by  The  A,  B.  Company,  a  certain  ice-making 
and  refrigerating  plant  fully  described  in  the  contract  annexed- 

That  the  price  to  be  paid  therefor  was dollars,  and  that 

the  title  to  and  right  of  property  in  and  ownership  of  said 
plant  and  machinery  so  furnished  was  to  remain  in  your  peti- 
tioner until  the  same  was  fully  paid  for  in  cash.  That  said 
plant  and  machinery  was  erected  by  your  petitioner  as  agreed. 
That  only  twenty-five  per  cent,  of  the  purchase  price  has  ever 
been  paid.  That  the  remaining  seventy-five  per  cent,  of  the 
contract  price  is  due  and  unpaid,  notwithstanding  demand  has 
been  made  therefor.  That  by  reason  of  such  default  the  right 
has  accrued  to  your  petitioner  under  said  contract  to  enter 
upon  the  premises  of  the  said  The  A.  B.  Company  and  remove 
and  repossess  itself  of  said  plant  and  machinery. 

That  on  or  about  the  11th  day  of  December,   19 — ,  this 
honorable  court  adjudged  The  A.  B.  Company  a  bankrupt. 
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whereupon  the  said  plant  and  machinery  passed  into  the  pos- 
session and  control  of  this  honorable  court. 

Wherefore,  your  petitioner  prays  this  honorable  court  for 
an  order  directing  such  officer  of  this  honorable  court,  as  shall 
at  the  time  of  making  the  order  be  in  possession  thereof,  to 
permit  your  petitioner  to  enter  on  the  premises  of  said  bank- 
rupt and  to  afford  your  petitioner  every  facility  to  remove  said 
plant  and  machinery. 

And  your  petitioner  prays  for  all  other  and  further  relief 
to  which  it  may  be  entitled. 

The  Y.  Manufacturing  Company, 

By  S.  Y., 

[Verification,']  President. 

(1)  Taken  from  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  50  L.  Ed. 
782,  IS  Am.  B.  R.  639. 

For  another  form,  see  In  re  Hemstreet,  8  Am,  B,  R.  763. 

As  to  trustee's  right  under  a  conditional  sale  contract*  where  there  are 
state  statutes  relating  to  the  recording  of  such  instruments,  since  the 
amendment  of  1910,  36  Stat.  L.  840,  in  Sec.  47,  par.  2,  see  hi  re  Bazemore, 
189  Fed.  236;  In  re  Calhoun  Supply  Co.,  189  Fed.  537. 
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PROCEEDINGS  BEFORE  REPEREK 

No.  1556 

Notice  of  First  Meeting  of  Creditors  (x). 

(Official  Form  No,  i8.) 

In  the  District  Court  of  the  United  States 

For  the District  of .    In  Bankruptcy. 


In  the  matter  of 


Bankrupt. 


.  In  Bankruptcy. 


To  the  creditors  of ,  of ,  in  the  county  of and 

district  aforesaid,  a  bankrupt : 

Notice  is  hereby  given  that  on  the day  of ,  A.  I). 

18 — ,  the  said was  duly  adjudicated  bankrupt;  and  that 

the  first  meeting  of  his  creditors  will  be  held  at ,  in . 

on  the day  of ,  A.  D.  19 — ,  at o'clock  in  the 

noon,  at  which  time  the  said  creditors  may  attend,  prove 

their  claims,  appoint  a  trustee,  examine  the  bankrupt  and  trans- 
act such  other  business  as  may  properly  come  before  said  meet- 
ing. 


Referee  in  Bankruptcy. 


(i)  B.  A.  1898,  sees.  55  and  586  and  c;  Gen.  Ord.  12 

How  to  conduct  the  first  meeting  of  creditors  see  in  re  Eagles.  99  Fed 

095.  3  Am.  B.  R.  733. 
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No.  1557. 

Affidavit  in  Proof  of  Publication  of  Notice  of  the  First  Cred- 
itors' Meeting. 

The  District  Court  of  the  United  States 

District  of Division — In  bankruptcy. 


State  of 


County  of ^  ss. 

Personally  appeared  before  me,  a  notary  public,  in  and  for 
said  County,  E.  S.,  for  the  publisher  of  The  Court  Index,  who, 
being  duly  sworn,  says  that  the  annexed  advertisement  was 
published times,  on  the ,  190 — ,  and  that  said  publi- 
cation was  made  in  The  Court  Index,  a  newspaper  printed  and 
of  general  circulation  in  said  county,  and  the  paper  duly  desig- 
nated by  the  District  Court  of  the  United  States  for Dis- 
trict of , Division,  sitting  as  a  Court  of  Banlcruptcy, 

for  the  publication  of  all  notices  required  to  be  published 

within  the  District  of County,  under  the  act  of  Congress, 

approved  July  i,  1898,  entitled  "  An  Act  to  Establish  a  Uni- 
form System  of  Bankruptcy  Throughout  the  United  States/* 

E.  S. 

Sworn  to  before  me,  and  signed  in  my  presence,  this • 

day  of ^  190—. 

J.N. 
Notary  Public,  within  and  for 

County, . 


190 — . 


I  hereby  certify  that  this  day  I  mailed  a  copy  of  the  notice 
above  set  forth  to  each  of  the  creditors  named  in  the  schedules 
filed  herein.  A.  M., 

Referee  in  Bankruptcy. 
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No.  1558. 

Appointment,  Oath,  and  Report  of  Appfid8er8'(z)v 

(Official  Form  No.  13.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


if  y. 


In  the  matter  of 


Bankrupt. 


^n  Bankruptcy. 


It  is  ordered  that ,  of        ■■,     '    ■  of ,.  and  — f— , 

of ,  three  disinterested  persons,  be,  and  they  are  hereby, 

appointed  appraisers  to  appraise  the  real  and  personal  prop- 
erty belonging  to  the  estate  of  the  said  bankrupt  set  out  in  the 
schedules  now  on  file  in  this  court,  and  repprt  their  ap- 
praisal to  the  court,  said  appraisal  to  be  made  as  soon  as  may 
be,  and  the  appraisers  to  be  duly  sworn. 

Witness  my  hand  this day  of     ■  '  ■,  A.  D»  19 — . 


Referee  in  Bankruptcy. 
District  of ,  ss. 


Personally  appeared  the  within-named  and  severally 

made  oath  that  they  will  fully  and  fairly  appraise  the  aforesaid 
real  and  personal  property  according  to  their  best  skill  and 
judgment.  , 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  X9-!— .  ,.  


lOMcial  character.'] 

We,  the  undersigned,  having  been  notified  that  we  were  ap- 
pointed to  estimate  and  appraise  the  real  and  personal  property 
aforesaid,  have  attended  to  the  duties  assigned  us,  and  after  a 
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i4l3 


strict  examination  and  careful  inquiry,  we  do  estimate  and 
appraise  the  same  as  follows: 


In  witness  whereof  we  hereunto  set  our  hands,  at ,  this 

'day' of  - — ;,  A,  p.  i] 


f  .  '  •        f  «  M 


(1)  B.  A.  1898,  Sec.  70b. 

The  good  will  attaching  to  a  physicfan-s  practice  can  not  bcthe  subject 
of  sale  by  the  trustee  in  bankruptcy.    In  re  Myers,  208  Fed.  407. 


Ho.  1559. 

List  of  Debts  Proved  at  First  Meeting. 
(Official  Form  No.  19,)] 

In  the  District  Court  of  the  United  Statca 
For  the District  of . 


1       i 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


.At ,  in  said  district,  on  the 


day  of 


-,  A.  D. 


19 — ,  before ,.  referee  in  bankruptcy. 

i  The  following  is  a  list  of  creditors  who  have  this  day  proved 
their  debts : 
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Names  of  creditors. 

Residence. 

Debts  proved. 

Dolls. 

Cts. 

Referee  in  Bankruptcy. 


vo.  iseo 

General  Letter  of  Attorney  in  Fact  when  Creditor  is  not 

Represented  by  Attorney  at  Law  (i). 

(Official  Form  No.  20.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To 


I,  — — ,  of ,  in  the  county  of 


and  state  of 


do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meet- 
ing or  meetings  of  creditors  of  the  bankrupt  aforesaid  at  a 
court  of  bankruptcy,  wherever  advertised  or  directed  to  be 
holden,  on  the  day  and  at  the  hour  appointed  and  notified  by 
said  court  in  said  matter,  or  at  such  other  place  and  time  as 
may  be  appointed  by  the  court  for  holding-  such  meeting  or 
meetings,  or  at  which  such  meeting  6r  meetings,  or  any  ad- 
journment or  adioumments  thereof  may  be  held,  and  then  and 


PROCEEDINGS  BEFORE  REFEREE.  2415 

there  from  time  to  time,  and  as  often  as  there  may  be  oc- 
casion, for  me  and  my  name  to  vote  for  or  against  any  pro- 
posal or  resolution  that  may  be  then  submitted  under  the  acts 
of  Congress  relating  to  bankruptcy ;  and  in  the  choice  of  trus- 
tee or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me 
to  assent  to  such  appointment  of  trustee;  and  with  like  pow- 
ers to  attend  and  vote  at  any  other  meeting  or  meetings  of  cred- 
itors, or  sitting  or  sittings  of  the  court,  which  may  be  held 
therein  for  any  of  the  purposes  aforesaid;  also  to  accept  any 
composition  proposed  by  said  bankrupt  in  satisfaction  of  his 
debts,  and  to  receive  payment  of  dividends  and  of  money  due 
me  under  any  composition,  and  for  any  other  purpose  in  my 
interest  whatsoever,  with  full  power  of  substitution. 

In  witness  whereof  I  have  hereunto  signed  my  name  and 
affixed  my  seal  the day  of ,  A.  D.  i( 


Signed,  sealed  and  delivered  in  presence  of 


[Seal.] 


Acknowledged  before  me  this  day  of  ,  A.   D. 

lOMcial  character.'] 

(i)  When  executed  on  behalf  of  a  partnership  or  of  a  corporation  the 
person  executing  the  instrument  must  make  oath  that  he  is  a  member 
of  the  partnership,  or  a  duly  authorized  officer  of  the  corporation  on 
whose  behalf  he  acts.    Gen.  Ord.  21,  par.  5. 

An  attorney  at  law  cannot  vote  at  a  creditors*  meeting  without  pro- 
ducing a  letter  of  attorney,  duly  appointing  him  an  attorney  in  fact 
ju  re  Sugenheimer,  91  Fed.  744;  In  re  Blankfein,  97  Fed.  19L 
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No.  1561. 

Special  Letter  of  Attorney  in  Fact. 

(Official  Form  No.  21.) 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meet* 
ing  of  creditors  in  this  matter,  advertised  or  directed  to  be  hold- 
en  at f  on  the day  of ,  before ^  or  any  ad- 
journment thereof,  and  then  and  there  —  for and  in 

name  to  vote  for  or  against  any  proposal  or  resolution 

that  may  be  lawfully  made  or  passed  at  such  meeting  or  ad- 
journed meeting,  and  in  the  choice  of  trustee  or  trustees  of  the 
estate  of  the  said  bankrupt. 

In  witness  whereof  I  have  hereunto  signed  my  name  and  af- 
fixed my  seal  the day  of ,  A.  D.  19 — . 

iSeal.-] 

Signed,  sealed  and  delivered  in  presence  of 


Acknowledged  before  me  this day  of ^  A.  D.  19— n 


lOfUcial  character.} 

Sec  note  to  Form  No.  ISiJO. 
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No.  1562. 


Appointment  of  Trustee  by  Creditors.  (x)< 

(Official  Form  No.  22.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At 


-,  in  said  district,  on  the 


day  of 


-,  A.  D. 


19 — ,  before ,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meet- 
ing of  creditors  in  the  above  bankruptcy,  and  of  which  due 
notice  has  been  given  in  the  [here  insert  the  names  of  the  news-^ 
papers  in  which  notice  was  published'],  we,  whose  names  are 
hereunder  written,  being  the  majority  in  number  and  in  amount 
of  claims  of  the  creditors  of  the  said  bankrupt,  whose  claims 
have  been  allowed,  and  who  are  present  at  this  meeting,  do 

hereby  appoint ^  of ^  in  the  county  of and  state 

of ,  to  be  the  trustee of  the  said  bankrupt's  estate  and 


effects. 

Signatures  of  creditors. 

Residences  of  the  same. 

Amount  of  debt 

Dolls. 

• 

Cts. 

Ordered  that  the  above  appointment  of  trustee —  be  and  the 
same  is  hereby  approved 


Referee  in  Bankruptcy. 

(i)  B.  A.  1898,  sec.  44  and  sec.  5or.  No  official  or  general  trustee  can 
be  appointed  by  the  court.    Gen.  Ord.  14. 

A  trustee  is  elected  by  the  majority  of  the  creditors  present  at  the 
meeting  and  not  of  those  who  have  proved  claims  against  the  estate. 
In  re  Henschel.  113  Fed.  443.  7  Am.  B.  R.  662. 

If  the  creditors  fail  to  appoint,  the  referee  may  do  so,  but  if  the 
referee   refuses  to  confirm  the  trustee  elected  by  creditors,   he   can   not 
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appoint  but  should  call  another  meeting  for  the  purpose  of  a  new  election. 
In  re  Lewensohn,  3  Am.  B.  R.  299,  98  Fed.  576;  In  re  Mackellar,  116  Fed. 
547. 

Separate  trustees  may  be  appointed  for  partnership  and  individual 
estates,  but  only  where  there  is  clear  necessity  therefor.  In  re  Currie,  197 
Fed.  1012. 

The  selection  by  the  creditors  should  not  be  lightly  interfered  with. 
In  re  Eastlack.  145  Fed.  68.  16  Am.  B.  R.  529. 

If  there  was  irregularity  so  great  as  to  influence  the  selection,  it  may 
be  set  aside.  In  re  Anson  Mercantile  G).,  185  Fed.  993 ;  In  re  Lazoris,  120 
Fed.  716,  10  Am.  B.  R.  31. 


No.  1583. 

Appointment  of  Trustee  by  Referee.  (1) 
(Official  Form  No.  23.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


)-   In  Bankruptcy. 


Bankrupt. 


At ,  in  said  district,  on  the day  of ,  A.  D. 

19 — ,  before ,  referee  in  bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meet- 
ing of  creditors  under  the  said  bankruptcy  and  of  which  due 
notice  has  been  given  in  the  [here  insert  the  names  of  the  news- 
papers in  which  notice  was  published],  I,  the  undersigned  ref- 
eree of  the  said  court  in  bankruptcy,  sat  at  the  time  and  place 
above  mentioned,  pursuant  to  such  notice,  to  take  the  proof  of 
debts  and  for  the  choice  of  trustee  under  the  said  bankruptcy; 
and  I  do  hereby  certify  that  the  creditors  whose  claims  had 
been  allowed  and  were  present,  or  duly  represented,  failed  to 
make  choice  of  a  trustee  of  said  bankrupt's  estate,  and  there- 
fore I  do  hereby  appoint ,  of ,  in  the  county  of • 

and  state  of ,  as  trustee  of  the  same. 


Referee  in  Bankruptcy. 
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(1)  B.  A.  1898»  Sec.  44.  Xo  general  or  official  trustee  can  be  appointed 
to  act  in  cases  generally.    Gen.  Ord.  14. 

A  referee  can  not  appoint  a  trustee  simply  because  he  declines  to  ap- 
prove one  elected  by  the  creditors.  He  must  call  another  meeting  for 
an  election,  in  re  Lewensohn.  3  Am  B.  R.  299,  98  Fed.  576;  In  re 
Mackellar,  116  Fed.  547;  In  re  Knox.  221  Fed.  36.  Referee's  action  in 
approving  or  disapproving  the  selection  of  trustee  is  subject  to  review  by 
the  court.  In  re  Day.  178  Fed.  545:  In  re  Anti-Stain  Co.,  216  Fed.  942; 
In  re  Merritt  Const.  Co.,  219  Fed  555. 


No.  1504. 

Notice  to  Trustee  of  His  Appointment  (z). 

(Official  Form  No.  24.) 

In  the  District  Court  of  the  United  States 
For  the —  District  of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To ,  of ,  in  the  county  of ,  and  district  afore- 
said : 
I  hereby  notify  you  that  you  were  duly  appointed  trustee  [or, 
one  of  the  trustees]  of  the  estate  of  the  above-named  bank- 
rupt at  the  first  meeting  of  the  creditors,  on  the  — : —  day  of 

A.  D.  19 — y  and  I  have  approved  said  appointment.  The 

penal  sum  of  your  bond  as  such  trustee  has  been  fixed  at  — — 


dollars.    You  are  required  to  notify  me  forthwith  of  your  ac- 
ceptance or  rejection  of  the  trust. 
Dated  at ,  the day  of y  A.  D.  i\ 


Referee  in  Bankruptcy. 

(i)  Gen.'  Ord.  id    The  creditors  fix  the  amount  of  the  hond.    B.  A. 

18^,  sec  dOc. 
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Ko.  1565. 

Bond  of  Trustee,    (z). 
(Official  Form  No.  25.) 

Know  all  men  by  these  presents :  That  we,  -^ ,  ot 

,  as  principal,  and ,  of ,  and ■    ,  of 

-,  as  sureties,  are  held  and  firmly  bound  unto  the  United 


States  of  America  in  the  sum  of dollars,  in  lawful  money 

of  the  United  States,  to  be  paid  to  the  said  United  States,  for 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves 
and  our  heirs,  executors  and  administrators,  jointly  and  sev- 
erally by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  190 — . 

The  condition  of  this  obligation  is  such,  that  whereas  the 

above-named was,  on  the day  of ,  A.  D. 

190 — f  appointed  trustee  in  the  case  pending  in  bankruptcy 

in  said  court,  wherein is  the  bankrupt,  and  he,  the 

said y  has  accepted  said  trust  with  all  the  duties 

and  obligations  pertaining  thereunto : 

Now,  therefore,  if  the  said ,  trustee  as  aforesaid, 

shall  obey  such  orders  as  said  court  may  make  in  relation  to 
said  trust,  and  shall  faithfully  and  truly  account  for  all  the 
moneys,  assets  and  effects  of  the  estate  of  said  bankrupt  which 
shall  come  into  his  hands  and  possession,  and  shall  in  all  re- 
spects faithfully  perform  all  his  official  duties  as  said  trustee, 
then  this  obligation  to  be  void;  otherwise,  to  remain  in  full 
force  and  virtue. 

Signed  and  sealed  in 
presence  of 

ISeal.'] 

[Seal.] 

ISeal.} 

(z)  B.  A.  1898,  sees,  sob  and  r. 
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No.  1566. 

Order  Approving  Trustee's  Bond. 
(Official  Form  No.  26.) 

At  a  court  of  bankruptcy,  held  in  and  for  the '  District 

of ,  at , y  this day  of ,  190. — . 

Before ,  referee  in  bankruptcy,  in  the  District 

Court  of  the  United  States  for  the District  of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


It  appearing  to  the  court ,  of ,  and  in  said 

district,  has  been  duly  appointed  trustee  of  the  estate  of  the 
above-named  bankrupt,  and  has  given  a  bond  with  sureties  for 
faithful  performance  of  his  official  duties,  in  the  amount  fixed 
by  the  creditors  [or,  by  order  of  the  court],  to  wit,  in  the  sum 

of dollars,  it  is  ordered  that  the  said  bond  be  and  the  same 

is  hereby  approved.  , 

Referee  in  Bankruptcy. 


Ho.  1567 

Order  that  no  Trustee  be  Appointed,     (x)* 

(Official  Form  No.  27.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


It  appearing  that  the  schedule  of  the  bankrupt  discloses  no 
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assets,  and  that  no  creditor  has  appeared  at  the  first  meeting, 
and  that  the  appointment  of  a  trustee  of  the  bankrupt's  estate 
IS  not  now  desirable,  it  is  hereby  ordered  that,  until  further 
order  of  the  court,  no  trustee  be  appointed  and  no  other  meet- 
ing of  the  creditors  be  called. 


Referee  in  Bankruptcy. 

(i)  Gen,  Ord.  15. 


No.  1568 

Order  for  Examination  of  Bankrupt    (z). 

(Official  Form  No.  28.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  on  the day  of ,  A.  D.  i- 

Upon  the  application  of ,  trustee  of  said  bankrupt  [or, 

creditor  of  said  bankrupt],  it  is  ordered  that  said  bankrupt  at- 
tend before ,  one  of  the  referees  in  bankruptcy  of  this 

court,  at ,  on  the day  of ,  at  —  oclock  in  the 

noon,  to  submit  to  examination  under  the  Acts  of  Con- 
gress relating  to  bankruptcy,  and  that  a  copy  of  this  order  be 
delivered  to  him,  the  said  bankrupt,  forthwith. 


Referee  in  Bankruptcy. 

(t)  B.  a.  1898,  sec.  7,  clause  9;  sec  21,  and  sec.  38,  clause  z,    Gen. 
Ord.  22     Sec  nNo  note  to  No.  1569. 
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No.  1569. 

Examination  of  Bankrupt  or  Witness.      (i)« 

(Official  Form  No.  29.) 

In  thT  District  Court  of  the  United  States  for  the Dis- 
trict of . 


1 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district,  on  the day  of ,  A.  D. 

19 — ,  before ,  one  of  the  referees  in  bankruptcy  of  said 

court. 

,  of ,  in  the  county  of ,  and  state  of , 

being  duly  sworn  and  examined  at  the  time  and  place  above 
mentioned,  upon  his  oath  says  [here  insert  substance  of  exam- 

inatiof^  of  party].  , 

Referee  in  Bankruptcy. 

(i)  Loveland's  Bank.,  sec.  204,  B.  A.  iS^S,  sec.  21.     Gen.  Ord.  22. 

Sec.  2ia  of  the  Bankruptcy  Act  is  amended  by  act  of  Feb.  5,  1903,  to  read: 

"o.  A  court  of  bankruptcy  may,  upon  application  of  any  officer,  bank- 
rupt, or  creditor,  by  order  require  any  designated  person,  including  the 
bankrupt  and  his  wife,  to  appear  in  court  or  before  a  referee  or  the  judge 
of  any  state  court,  to  be  examined  concerning  the  acts,  conduct,  or 
property  of  a  bankrupt  whose  estate  is  in  process  of  administration  under 
this  act;  provided,  that  the  wife  may  be  examined  only  touching  business 
transacted  by  her  or  to  which  she  is  a  party,  and  to  determine  the  fact 
whether  she  has  transacted  or  been  a  party  to  any  business  of  the  bank- 
rupt." 

A  large  latitude  of  inquiry  is  allowed  in  the  examination  of  the  bank- 
rupt and  other  persons  closely  connected  with  him  in  his  business  deal- 
ings for  the  purpose  of  discovering  the  assets  and  unearthing  frauds 
and  upon  any  reasonable  surmise  that  they  have  the  assets  of  the  debtor. 
In  re  Horgan  (C  C  A.,  2d  Cir.).  98  Fed.  414,  3  Am.  B.  R.  253;  In  re 
Bard.  108  Fed.  208;  /n  rr  Foerst.  93  Fed  190.  1  Am.  B.  R.  259;  In  re 
Carley,  106  P'ed.  862,  5  Am.  B.  R.  554:  People's  Bank  v.  Brown  C  C  A.. 
M  Cat.)  112  Fed.  652;  7  Am.  B    R.  475;  In  re  Cliflfe.  97  Fed.  540.  3  Am. 
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B.  R,  257.    A  trustee  in  insolvency  under  a  state  law  may  be  examined. 
hi  re  Pursell,  U4  Fed.  371,  8  Am.  B.  R.  96. 

It  is  not  necessary  that  there  be  a  formal  application  for  an  examina- 
tion showing  the  particular  questions  proposed  to  be  asked  or  the  par- 
ticular facts  as  to  which  the  examination  is  to  be  made.  In  re  Howard, 
95  Fed.  415,  2  Am.  B.  R.  582. 

Testimony  taken  upon  the  examination  of  the  bankrupt  is  taken  in 
the  whole  pending  proceeding  and  may  be  introduced  and  read  upon 
the  hearing  of  a  petition  for  a  discharge.  In  re  Wilcox  (C.  C.  A.,  2d 
Cir.),  109  Fed.  628,  6  Am.  B.  R.  362;  In  re  Cooke,  109  Fed.  631,  5  Am. 
B.  R.  434;  In  re  Bard,  106  Fed.  208.  But  where  a  claimant  was  not  in 
fact  a  party  and  could  not  exercise  the  right  of  cross-examination  at  the 
time  the  witnesses  were  examined,  the  witnesses,  including  the  bankrupt, 
must  be  recalled  unless  the  party  consents  to  the  use  of  the  testimony  as 
it  appears  in  the  proceedings.    In  re  Kellar,  6  Am.  B.  R.  334. 

It  has  been  held  that  a  banknipt  or  other  witness  is  not  entitled  as 
a  matter  of  right  to  be  attended  and  cross-examined  by  his  own  attorney. 
In  re  Cobb,  7  Am.  B.  R.  104;  In  re  Howard,  95  Fed.  415,  2  Am.  B.  R.  582. 

See  also.  Sec.  7a (9)  and  Sec.  3d;  Rawlins  v.  ITall-Epps  Clothing  Co.. 
217  Fed.  884,  133  C.  C.  A.  594. 

See  also,  In  re  Kaplan,  213  Fed.  753,  130  C.  C,  A.  267 ;  In  re  Samuelsohn, 
174  Fed.  911,  23  Am.  B.  R.  62a 


No.  1570. 

Summons  to  Witness.  (1) 
(Official  Form  No,  30.) 


To 


Whereas, ,  of ,  in  the  county  of ,  and  state  of 

-,  has  been  duly  adjudged  bankrupt,  and  the  proceeding 


in  bankruptcy  is  pending  in  the  district  court  of  the  United 
States  for  the district  of . 

These  are  to  require  you,  to  whom  this  summons  is  directed, 

personally  to  be  and  appear  before ,  one  of  the  referees  in 

bankruptcy  of  the  said  court,  at ,  on  the day  of , 

at o'clock  in  the noon,  then  and  there  to  be  examined 

in  relation  to  said  bankruptcy. 

Witness,  the  Hon.  ,  judge  of  said  court,  and  the  seal 

thereof  at ,  this day  of ,  A.  D.  19 — . 

Qerk. 
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RETURN   OF  SUMMONS   TO   WITNESS. 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


On  this day  of ,  A.  D.  19 — ^  before  me  came 

-,  of  — \ — y  in  the  county  of y  and  state  of ,  and 


makes  oath,  and  says  that  he  did,  on  ,  the  day 

of  y  A.  D.   19 — y  personally  serve  y  of  y  in 

the  county  of y  and  state  of y  with  a  true  copy  of  the 

summons  hereto  annexed,  by  delivering  the  same  to  him ;  and 
he  further  makes  oath,  and  says  that  he  is  not  interested  in  the 
proceeding  in  bankruptcy  named  in  said  summons. 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—. 


(i)  Gen.  Ord.  3.    R.  S.  sec.  911,  et  seq. 


No.  1571 

Minutes  of  Creditors*  Meeting  (z). 

.The  District  Court  of  the  United  States 
For  the District  of 

In  the  matter  of  N.  W.,  bankrupt. 

Before  A.  M.,  referee,  on  the day  of y  19 — ,  at  — 

o'clock.    Present:    The  referee,  bankrupt  and  various  attor- 
neys for  creditors,  and  also  creditors. 

The  motion  of  the  B.  Mfg.  Co.,  filed  on  the day  of 
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4 


19—,  coming  on  for  hearing,  I  heard  evidence  in  relation  to  the 
same,  and  ordered  as  follows,  viz. : 

I  ordered  and  directed  the  trustee  to  pay  over  to  W.  K.,  at- 
torney for  the  B.  Mfg.  Co.,  the  sum  of  $— —  being  $ less 

ten  per  cent,  the  amount  of  merchandise  belonging  to  said  com- 
pany and  held  on  consignment  by  the  bankrupt  and  since  sold 
by  the  receiver  herein  and  realizing  said  sum ;  I  finding  the  said 
amount  to  belong  to  the  said  company,  I  also  ordered  and  di- 
rected the  trustee  to  turn  over  to  said  company  all  the 

now  on  hand,  or  that  may  hereafter  come  to  the  trustee's  hands, 
the  same  being  the  property  of  said  company  and  never  sold 
by  them.  I  also  found  <^hat  the  said  company  has  a  claim  as 
per  schedule,  for  $ goods  sold  up  to  the day  of , 


19 — ,  the  same  being  a  general  claim.    I  also  found  that  the 

said  company  has  an  additional  claim  for  the  sum  of  $ 

goods  sold  from  the day  of ,  19 — ,  up  to  the  date  of 

assignment,  the  same  being  a  general  claim. 

The  attorney  for  the  C.  B.  Association,  mortgagee  consent- 
ing, I  directed  the  trustee  to  commence  proceedings  for  the  sale 
of  real  estate  under  mortgage  in  the  District  Court  of  the 
United  States,  said  mortgagee  agreeing  to  enter  its  appearance 
and  consent  to  jurisdiction.  And  I  directed  the  same  proceed- 
ings to  be  brought  in  relation  to  the  other  mortgaged  real  es- 
tate, in  the  event  similar  consent  of  mortgagee  can  be  se- 
cured. 

The  bill  of  the  heirs  of  G.  W.  for  rent  from  the day  of 

,  19 — ,  to  the day  of 19 — ,  amounting  to  $ 


being  presented  as  a  claim  entitled  to  preference  on  the  gfround 
of  expense  incurred  by  the  assignee  and  trustee,  and  it  appear- 
ing that  possession  was  not  taken  until  the day  of , 

19 — ,  I  accordingly  reduced  said  claim  to  $ ,  which  sum  I 

directed  the  trustee  to  pay  as  a  preferred  claim. 

The  matter  of  disposition  of  the  assigned  bankrupt's  stock 
of  merchandise,  etc.,  being  heard,  on  motion  of  the  creditors 
the  trustee  herein  was  directed  to  sell  the  same  at  private  sale 
at  not  less  than per  cent,  of  the  appraised  value,  and  was 
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also  authorized  to  employ  a  man  to  assist  in  said  work  at  not 
exceeding  $ a  week. 

The  bankrupt  stated  that  his  wife  withdraws  all  claims  here- 
in, and  that  she  would  not  file  any  claim  herein. 

The  application  of  F.  Q.,  for  the  payment  of  the  proceeds 

of bales  out  of bales  of ,  sent  to  the  bankrupt  on 

consignment,  was  heard,  and  it  appearing  that  said  goods  were 

on  consignment  and  that  bales  have  been  sold  by  the 

trustee  herein  as  receiver  herein,  for  the  sum  of  $ ,  it  is  or- 
dered that  said  sum  less per  cent,  the  usual  commission, 

to  wit  the  sum  of  $ be  paid  to  said  F.  Q.  as  a  preferred 

claim  herein. 

It  also  appearing  that  the  trustee  herein  has  in  his  possession 

bales  of  siK)iled sent  by  F.  Q.  to  the  bankrupt  on 

consignment,  and  which  property  was  not  appraised  herein  or 
included  in  the  appraisement,  I  ordered  that  the  trustee  deliver 
said  property  to  the  said  F.  Q. 

The  application  of  the  appraisers  for  $ compensation 

each,  was  rejected  by  me  as  excessive  charges,  and  on  motion 
of  the  creditors  and  with  their  consent,  I  directed  the  trustee  to 
pay  to  each  of  the  appraisers  herein  the  sum  of  $ . 

In  relation  to  the  disposition  of  the  bank  stock  and  the  B. 
Brewing  Co.  bonds,  the  trustee  was  directed  to  get  offers  for 
the  purchase  of  the  same,  and  report  to  the  referee. 

In  relation  to  policy  No. N.  Y.  L.  Insurance  Company, 

the  trustee  was  directed  to  inquire  into  its  value  of  the  com- 
pany, and  report  to  the  referee. 

The  trustee  was  ordered  to  collect  from  E.  T.,  assignee,  the 
sum  of  $ ,  collected  by  the  said  assignee. 

The  trustee  was  directed  to  pay  all  tax  bills  and  delinquent 
taxes  on  real  or  personal  property. 

The  trustee  was  directed  to  sell  the  real  estate  at ^  for 

not  less  than per  cent,  of  its  appraised  value. 

The  bankrupt  was  examined  and  further  examination  con- 
tinued until day  of ,  19 — ,  at  —  o'clock,  and  the  trus- 
tees authorized  to  employ  an  accountant  to  furnish  to  the  court 
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and  creditors  information  of  payments  made  by  the  bankrupt 
within  the  past  four  months  preceding  his  assignment* 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohia 


Ho.  1572 

Order  that  Bankrupt  Deliver  Assets  to  Trustee 

[Caption.] 

This  cause  having  been  referred  to  the  undersigned  A.  M., 
as  referee,  after  an  examination  of  said  bankrupt  and  evidence 
having  been  fully  had  before  said  referee  in  accordance  with  the 
statutes  in  such  cases  made  and  provided,  the  evidence  having 
been  submitted  upon  argument,  the  undersigned  referee  does 
hereby  make  the  following  order  on  said  A.  B.,  bankrupt : 

First.  That  said  bankrupt  A.  B.,  within  twenty  days  from 
and  after  the  service  of  a  copy  of  this  order  having  been  made, 

pay  to  B.  M.  Esq.,  trustee,  the  sum  of  $ ,  and  deliver  to  said 

trustee,    United    States    three   per   cent,    coupon   bonds    of 
the  face  value  of  $ ,  or  $ in  money. 

Second.  That  in  the  event  of  the  said  A.  B.  failing  or  neg- 
lecting to  obey  this  order  to  pay  to  the  said  trustee  the  above 
amount  and  deliver  said  bonds  or  money,  the  said  B.  M.,  as 
such  trustee,  is  hereby  ordered  and  directed  to  institute  pro- 
ceedings against  the  above  named  A.  B.  in  accordance  with  the 
provisions  of  Section  29  of  the  Bankrupt  Act  of  1898,  and 

It  is  further  ordered  that  a  copy  of  this  order  be  served  per- 
sonally upon  the  said  A.  B.,  the  said  bankrupt,  and  by  mail 
upon  R.  X.  Esq.,  attorney  for  the  bankrupt,  and  on  B.  M.  Esq., 
said  trustee. 

Dated  at this day  of .  A.  M., 

Referee. 
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Ho.  1573. 

Petition  of  Trustee  to  be  Made  a  Party. 
[Caption.] 

Now  comes  A.  B.  and  shows  to  the  court  the  following  facts : 

1.  That  he  is  the  trustee  of  the  bankrupt  in  the  above  stated 
case,  and  desires  to  be  made  a  party  to  the  objections  filed  in 
the  above  stated  matter,  and  he  adopts  as  his  own  all  the 
objections  urged  by  the  J.  P.  Stevens  Engraving  Company 
heretofore  filed  in  said  case  to  the  proof  of  secured  claim  of 
the  Commercial  National  Bank  filed  in  said  case. 

2.  Petitioner  prays  that  he  may  be  made  a  party  in  said 
case,  and  that  said  objections  be  sustained,  and  that  said  ffroof 
of  secured  claim  be  disallowed.  X.  &  Y., 

Attorneys  for  Petitioner. 

A.  B., 
Trustee. 

The  foregoing  petition  read  and  considered,  and  it  appear- 
ing to  the  court  that  the  trustee  in  said  case  is  a  proper  party 
in  said  case,  it  is  considered,  ordered  and  adjudged  that  the 
foregoing  petition  of  W.  E.  Martin,  Jr.,  trustee,  to  be  made  a 
party  in  said  case,  be  granted,  and  said  trustee,  W.  E.  Martin, 
Jr.,  is  hereby  made  a  party  plaintiff  in  said  case. 

J.  N.  Talley, 
Referee. 
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No.  1574. 

Petition  of  Creditor  to  be  Made  a  Party. 

[Caption.] 

To  J.  X.  Talley,  Referee  in  Bankruptcy : 

The  petition  of  Wm.  Bens  Co.,  a  corporation  of  Providenre, 
Rhode  Island;  Bassett  Jewelry  Co.,  a  corporation  of  Provi- 
dence, Rhode  Island;  Non-Retailing  Co.,  a  corporation  of 
Lancaster,  Pennsylvania;  S.  Cottle  Co.,  a  corporation  of  New 
York,  New  York;  Morris  Weil,  of  New  York,  New  York: 
William  Link  Company,  a  corporation  of  Newark,  New  Jersey : 
Frank  W.  Smith  Company,  a  corporation  of  Gardner,  Massa- 
chusetts, and  Jennings  Bros.  Mfg.  Co.,  a  corporation  of  Bridge- 
port, Connecticut,  shows: 

L  That  they  are  creditors  of  J.  H.  Virgin,  the  above-stated 
bankrupt,  and  that  their  claims  have  been  duly  filed  in  this 
court. 

2.  That  their  said  claims  are  unsecured. 

3.  That  petitioners  desire  to  be  made  parties  to  the  objec- 
tions filed  in  the  above-stated  matter  bv  the  T.  P.  Stevens 
Engraving  Company,  and  adopt  as  their  own  all  of  the  objec- 
tions urged  by  the  same  J.  P.  Stevens  Company  heretofore 
filed  in  said  case  to  the  proof  of  secured  claim  of  the  said 
Commercial  National  Bank. 

Wherefore,  petitioners  pray  that  they  be  made  parties  in 
said  case,  and  that  said  objections  be  sustained,  and  that  the 
proof  of  said  secured  claim  be  disallowed. 

R.  &  S., 
Attorneys  for  Petitioner. 


PROCEEDINGS  BEPORE  REFEREE.  2431 

NO.  1575. 

Order  that  Trustee  Apply  to  be  Made  Party  to  Suit  in  State 

Court. 

IC  option.'] 

At ,  in  said  district,  on  the day  of ,  A.  D. 

,  before  A.  M.,  Referee  in  Bankruptcy. 

On  motion  of  the  S.  Trust  Company,  trustee  herein,  it  is 
ordered  that  said  trustee  file  a  petition  to  be  made  a  party  to 

the  suit  pending  in  the Circuit  Court,  styled  L.  S.,  etc., 

igainst  D.  G.,  etc.,  and  said  trustee  is  further  directed  in  said 

petition  to  pray  the  Honorable Circuit  Court  to  turn  over 

to  it,  the  S.  Trust  Company,  trustee  in  bankruptcy,  the  fund 

in  said Circuit  Court,  in  the  cause  aforesaid. 

A.  M., 
Referee  in  Bankruptcy. 


No.  1576 

Order  of  State  Coiut  to  Pay  Over  to  Trustee  iii  £SanKrup:cy 

Fund  in  Court. 

State  of . 

Circuit  Court,  Common  Pleas  Division. 
L.  C.  assignee  of  C.  D.  &  Co.,         Plaintiff, 

vs. 
D.  G.  etc..  Defendants. 

Motion  and 
Order. 
This  day  came  the  A.  B.  Trust  Company,  Trustee  in  Bank- 
ruptcy of  C.  D.  &  Co.,  D.  G.  and  C.  D.,  by  R.  Y.,  its  attorney, 
and  presented  to  the  court  its  petition  presented  to  the  court 

June  ,  and  heretofore  filed  herein  claiming  the  fund  in 

court  herein,  together  with  the  exhibits  referred  to  therein  and 
the  notice  therewith  served  on  the  plaintiff,  L.  C,  assignee  of 
C.  D.  &  Co.,  and  on  M.  A.  of  the  firm  of  M.  A.,  D.  A.  and  J. 
G.,  attorneys  for  said  plaintiff,  and  also  presented  a  copy  of  said 
letter  to  said  L.  C,  assignee,  and  his  said  attorneys,  showing 
that  the  motion  would  be  presented  at  this  time  and  hour,  viz., 
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on  the day  of at  lo  o'clock  a.  m,  and  answer  of  M. 

A,,  D.  A.  &  J.  G.,  attorneys  thereto,  and  thereupon  said  pe- 
titioner, by  R.  Y.,  attorney,  moved  the  court  that  the  said  peti- 
tioner, the  A.  B.  Trust  Company,  Trustee  in  Bankruptcy  of 
said  bankrupts,  CD.  &  Co.,  D.  G.  and  C.  D.,  be  made  a  party 
defendant  to  this  action,  and  thereupon  said  trustee  moved  the 
court  that  said  petition  be  taken  as  the  answer  and  petition  of 
the  said  A.  B.  Trust  Company,  as  such  trustee,  claiming  the 
fund  in  court  herein,  which  is  so  ordered  by  the  court,  and 
thereupon  the  said  A.  B.  Trust  Company,  Trustee  in  Bankrupt- 
cy of  said  C.  D.  &  Company,  D.  G.  and  C.  D.,  moved  the  court 
for  leave  to  withdraw  from  the  fund  in  court  herein  the  sum  of 

$ y  and  thereupon,  the  court  being  sufficiently  advised,  it  is 

ordered  by  the  court  that  the  said  petitioner,  the  A.  B.  Trust 
Company,  Trustee  in  Bankruptcy,  of  said  C.  D.  &  Co.,  D.  G. 
and  C.  D.,  be,  and  is,  allowed  to  withdraw  this  day  from  the 

fund  in  court  the  sum  of  $ . 

E.  F.. 

Judge  of  the Circuit  Court, 

Common  Pleas  Division. 


Ho.  1577 

Proof  of  Unsecured  Debt  (x). 

(Official  Form  No.  31.) 

In  the  District  Court  of  the  United  States 
For  the District  of . 

In  the  matter  of  A.  B.,  bankrupt. 

At ,  in  said  district  of ,  on  the day  of ^ 

A.  D.  190—,  came  E.  F.,  of ,  in  the  county  of ,  in 

said  district  of ,  and  made  oath,  and  says  that  A.  B.,  the 

person  by  [or,  against]  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  deponent 
in  the  oum  of dollars ;  that  the  consideration  of  said  debt 
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is  as  follows:  Goods  sold  and  delivered  at  the  dates  and  for 
the  agreed  prices  set  forth  in  the  statement  of  account  hereto 
attached  and  made  part  hereof  as  Exhibit  "A" ;  that  no  part 
of  said  debt  has  been  paid  [except ] ;  that  there  are  no  set- 
offs or  counterclaims  to  the  same   [except  ] ;  and  that 

deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his 
knowledge  or  belief,  for  his  use,  had  or  received  any  manner 
of  security  for  said  debt  whatever.  E.  F., 

Creditor. 

Subscribed  and  sworn  to  before  me  this day  of , 


A.  D.  19—.  J.  M., 

[Official  character,] 

(1)  Gen.  Ord.  21.    Lovcland's  Bank.,  Sees.  109-141.    N.  B.  A.,  Sec.  57. 

If  the  debt  to  be  proven  is  an  open  account,  maturing  on  a  single 
date,  the  following  statement  should  be  added,  to-wit; 

**Said  debt  became  [or,  will  become]   due  on  the  —  day  of  , 

19 — ,  and  no  note  has  been  received  for  such  account  nor  any  judgment 
rendered  thereon." 

If  it  consists  of  items  maturing  at  different  dates,  the  following  addition 
to  said  form  is  suggested: 

"The  average  due  date  of  the  different  items  of  said  accotmt  is  the 

day  of ,  19 — ,  and  no  note  has  been  received  for  such  account 

nor  any  judgment  rendered  thereon." 

If  proof  is  being  made  by  the  assignee  of  a  claim  transferred  before 
proof,  it  must  be  supported  by  a  deposition  of  the  owner  at  the  time  of 
the  commencement  of  the  proceedings,  setting  forth  the  true  considera* 
tion  of  the  debt,  and  that  it  is  entirely  unsecured  [or,  if  secured,  the 
amount  and  character  of  securities]. 

The  date  of  filing  the  petition  in  bankruptcy  must  be  regarded  in  dis- 
tinguishing provable  and  non-provable  claims.  British  Co.  v.  Stuart,  210 
P  ed.  425 ;  Cotting  v.  Hooper,  220  Mass.  273. 

The  consideration  must  be  stated.  In  re  Scott,  93  Fed.  418;  In  re 
Stevens,  107  Fed.  243. 

Debts  which  are  provable  against  the  estate  of  a  bankrupt  are  stated 
in  Sec.  63  of  the  Bankrupt  Act  of  1698.  It  has  been  held  that  Sec.  63b 
of  the  Bankrupt  Act  does  not  authorize  the  liquidation  and  proof  of 
claims  except  when  they  may  be  included  in  one  of  the  five  classes  in 
par.  a  in  that  section.  In  re  Hirschman,  104  Fed.  69.  4  Am.  B.  R.  715. 
As  to  the  relation  between  Sec.  63a  and  17a,  see  Brown  v.  United  Button 
Co.,  149  Fed.  48,  79  C.  C.  A.  70;  Crawford  v.  Burke,  195  U.  S.  176,  49  L. 
Ed.  147  and  Friend  v.  Talcott  228  U.  S.  27.  57  L.  Ed.  718. 

Referee  is  entitled  to  25c  for  every  proof  of  claim  filed  for  allowance  to 
be  paid  from  the  estate,  if  any,  as  a  part  of  the  costs  of  administration. 
Act  of  February  5,  1903,  Sec.  9. 
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The  following  claims  have  been  held  not  to  be  provable  against  the 
estate  of  the  bankrupt: 

A '  debt  not  in  existence  a^  the  time  of  the  filing  of  the  petition, 
although  arising  before  the  adjudication.  7/1  re  Burka,  104  Fed.  22.t^  5  Am. 
B.  R.  12,  and  sec  In  re  Dr.  Voorhces  G).,  187  Fed.  611. 

Claims  arising  ex  delicto  are  only  provable  when  recovery  may  be  had 
ex  contractu.  In  re  Hirschman,  104  P'ed.  69,  4  Am.  B.  R.  715;  Beers  v. 
Hanlin,  99  Fed.  695,  3  Am.  B.  R.  745.  Sec.  17a(2)  was  amended  in  1903, 
32  Stat.  L.  798,  to  read  as  follows:  ''Are  liabilities  for  obtaining  property 
by  false  pretenses  or  false  representations,  or  for  willful  and  malicious 
injuries  to  the  person  or  property  of  another,  or  for  alimony  due  or  to 
become  due,  or  for  maintenance  or  support  of  wife  or  child,  or  for 
seduction  of  an  unmarried  female,  or  for  criminal  conversation."  A  claim- 
ant may  waive  the  tort  in  some  cases  and  sue  on  the  contract  implied  in  the 
transaction,  and  may  prove  his  claim  as  one  growing  out  of  contract. 
Strauch  v.  Flynn,  22  Am.  B.  R.  246;  Tindle  v.  Birkett,  205  U.  S.  183,  51 
L .  Ed.  762,  18  Am.  B.  R.  121 ;  Friend  v.  Talcott,  228  U.  S.  27,  57  L.  Ed.  718. 
Or  a  fine  in  a  criminal  case,  in  re  Moore,  111  Fed.  145,  6  Am.  B.  590. 
But  see  In  re  Alderson.  98  Fed.  588,  3  Am.  B.  R.  544. 

Or  rent  to  accrue  in  the  future  against  the  estate  either  as  a  liquidated 
or  unliquidated  claim.  In  re  Amstein,  101  Fed.  706 ;  In  re  Jefferson,  93  Fed. 
948;  In  re  Mahler.  105  Fed.  428;  Bray  et  a!,  v.  Cobb,  100  Fed.  270;  Atkins 
V.  Wilcox  (C.  C  A.,  5th  Cir.),  105  Fed.  598;  In  re  Ells,  98  Fed.  968.  On 
rent,  see  also,  In  re  Roth,  174  Fed.  64;  In  re  Caloris  Mfg.  Co.,  179 
I'ed.  722 ;  In  re  Abrams,  200  Fed.  1005 ;  In  re  Scruggs,  205  Fed.  673. 

Or  contingent  claims.  In  re  Rosenzweig,  118  Fed.  112;  In  re  Swift 
(C.  C  A.,  1st  Cir.),  112  Fed.  315,  7  Am.  B.  R.  374;  Coding  v.  Rosenthal, 
Sup.  Ct.  Mass.  61  N.  E.  222 ;  Dunbar  v.  Dimbar.  190  U.  S.  340,  47  L.  Ed. 
1084,  10  Am.  B.  R.  145;  In  re  Pittsburg  Drug  Co..  164  Fed  482,  20  Am. 
B.  R.  227 ;  In  re  Lyons  Beet  Sugar  Refining  Co.,  192  Fed.  445. 

A  contract  of  endorsement  is  provable.  In  re  Gerson  (C.  C.  A.,  3d 
Cir.),  6  Am.  B.  R.  11,  107  Fed.  897. 

It  has  been  held  that  where  a  company  which  was  furnishing  its  cus- 
tomers ice  at  so  much  per  ton,  payable  weekly,  under  contracts  cover- 
ing a  period  of  several  years,  broke  such  contracts  and  became  unable 
to  continue  them  in  the  future,  the  claims  of  the  customers  for  damages 
sustained  by  reason  of  the  company's  inability  to  fulfill  the  executory  por- 
tions of  the  contracts  were  "provable  claims"  in  involuntary  bankruptcy 
proceedings  against  the  company.    In  re  Stern,  116  Fed.  604, 

The  bankruptcy  of  one  of  the  parties  to  a  contract  is  a  breach  thereof 
such  as  to  support  a  claim  for  damages  provable  against  the  said  bankrupt*s 
estate.  In  re  Scott  Transfer  Co.,  216  Fed.  308 ;  /n  r<?  Pettcngill,  137  Fed. 
143.  But  not  where  the  claimant  himself  has  defaulted.  In  re  Morgan- 
town  Tin  Plate  Co.,  184  Fed.  109. 

Where  a  claim  is  based  on  an  illesral  consideration,  a  defense  available 
to  the  debtor  bankrupt  is  also  a  defense  for  the  trustee.  In  re  Hill,  187 
Fed.  214. 
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Where  a  debt  was  barred  by  the  statute  o£  limitations,  and  the  bar 
has  been  appropriately  waived,  the  claim  may  be  proved.  Dacovich  v. 
Schley,  134  Fed.  12,  13  Am.  B.  R.  752. 

Where  a  claim  is  not  recoverable  under  the  law  of  the  state  it  can  not 
be  proven.  In  re  Suckle,  176  Fed.  828^  23  Am.  B.  R.  821;  Teter  v. 
Viquesnay,  179  Fed.  655. 


Ho.  1578. 

Proof  of  Secured  Debt.  (1) 

(Official  Form  No.  32.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


>   In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.  19 — ,  came  ,  of ,  in  the  county  of  ,  in 

said  district  of ,  and  made  oath,  and  says  that ,  the 

person  by  [or,  against]  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  depo- 
nent in  the  sum  of  dollars;  that  the  consideration  of 

said  debt  is  as  follows : \ ; 

that  no  part  of  said  debt  has  been  paid  \excepi ] ;  that 

there  are  no  set-offs  or  counterclaims  to  the  same   \exccpt 

] ;  and  that  the  only  securities  held  by  this  deponent  for 

said  debt  are  the  following: '- 


Creditor. 
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Subscribed  and  sworn  to  before  me  this day  of . 

A.  D.  . 

[Official  character.] 

(1)  See  note  to  preceding  form.    See  N.  B.  A.,  Sees.  57a  and  57e 

Where  a  creditor  in  proving  his  debt  fails  to  mention  his  security  he 
will,  as  a  general  rule,  be  deemed  to  elect  to  prove  as  an  unsecured  credi- 
tor, and  to  have  surrendered  his  security.  The  courts,  however,  have 
permitted  such  a  creditor  to  amend  to  change  it  from  unsecured  to  secured. 
In  re  Scott,  93  Fed  418;  In  re  Stevens,  107  Fed.  243;  In  re  Meyers,  99 
Fed.  691 ;  In  re  Wilder,  101  Fed.  104 ;  In  re  Falls  City  Shirt  Co.,  98  Fed. 
592,  3*  Am.  B.  R.  427. 

In  re  Cathcart  (Southern  District  of  Ohio),  mechanic's  lienholders 
prove  their  claims  as  unsecured  creditors  and  voted  for  and  elected  a 
trustee  who  reduced  the  estate  to  money.  Thereafter  these  lienholders 
proved  their  liens  and  were  permitted  to  amend  their  proof  of  claims 
and  assert  their  security  and  were  awarded  priority  over  mortgagees 
under  a  mortgage  subordinated  to  the  mechanic's  liens.  Judge  Thomp- 
son affirmed  this  ruling  of  the  referee  August  21, 1902.  (Case  not  reported.) 
A  "secured"  claim  is  defined  in  Gorman  v.  Wright,  136  Fed.  164,  69  C.  C. 
A  76,  14  Am.  B.  R.  135. 

Further  as  "secured"  claims,  sec  Emcrine  v.  Tarault,  219  Fed.  68. 


Ko,  1579. 

Objections  of  Creditor  to  Proof  of  Secured  Claim  of  Commer- 
cial National  Bank. 

[Caption,] 

Xow  comes  J.  P.  Stevens  Engraving  Company,  a  corpora- 
tion, and  respectfully  shows  to  the  court  the  following  facts: 

1.  That  it  is  a  creditor  of  the  bankrupt  J.  H.  Virgin  to  the 
amount  of  one  hundred  and  ninety  and  40/100  ($190.40) 
dollars,  having  proved  its  claim,  and  filed  the  same  on  August 
31,  1914. 

2.  Petition  files  this  its  objections  to  the.  proof  of  secured 
claim  filed  by  the  Commercial  National  Bank  to  the  amount  of 
seventy-five  hundred  ($7,500)  dollars  and  interest,  said  claim 
being  filed  on  September  25,  1914,  on  a  mortgage  dated  Feb- 
ruary 16,  1914,  said  mortgage  covering  all  the  stock  of  goods 
of  the  bankrupt,  including  fixtures,  and  said  claim  purporting 
to  be  a  secured  claim  against  the  property  described  in  said 
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mortgage,  and  the  proceeds  of  said  property,  in  ihe  event  llie 
same  should  be  sold. 

3.  Petitioner  objects  to  said  proof  of  claim  as  a  secured 
claim  and  objects  to  said  mortgage  as  being  evidenced  by  a 
secured  creditor,  and  prays  that  the  court  will  disallow  said 
mortgage  and  said  claim  of  the  Commercial  National  Bank  of 
Macon,  Georgia,  as  a  secured  claim  against  said  bankrupt,  for 
the  reason  that  said  mortgage  was  not  recorded  more  than 
four  months  prior  to  the  date  of  adjudication  of  bankruptcy 
of  the  said  J.  H.  Virgin,  said  petition  for  bankruptcy  having 
been  filed  on  August  21,  1914,  and  the  said  J.  H.  Virgin  hav- 
ing been  adjudicated  a  bankrupt  on  the  3rd  day  of  September, 
1914. 

4.  And  petitioner  objects  to  the  allowance  of  said  claim  as 
a  secured  claim  for  the  further  reason  that  the  giving  of  said 
mortgage  amounted  to  a  preference  between  the  bankrupt  and 
one  of  his  creditors,  and  said  mortgage  was  withheld  from 
the  record  by  the  Commercial  National  Bank  in  order  to  help 
the  credit  of  the  said  bankrupt,  J.  H.  Virgin,  and  for  the 
reason  that  if  said  mortgage  had  been  recorded  when  given, 
it  would  have  injured  the  credit  of  the  said  bankrupt,  J.  H. 
Virgin. 

5.  Petitioner  further  shows  that  the  Commercial  National 
Bank  kept  said  mortgage  from  the  record  for  the  purpose  of 
bolstering  up  the  credit  of  said  bankrupt,  J.  H.  Virgin,  the 
mortgagor  in  said  mortgage,  knowing  that  he  was  insolvent 
at  the  time.  For  this  reason  said  mortgage  is  fraudulent,  null 
and  void  as  to  all  of  the  creditors  of  the  said  bankrupt. 

6.  Petitioner  further  shows  that  the  attorneys  who  repre- 
sented the  Commercial  National  Bank,  one  day  before  the  filing 
in  this  court  of  an  involuntary  petition  against  said  bankrupt, 
had  said  mortgage  recorded:  that  petitioner  and  the  other 
creditors  did  not  know  of  the  existence  of  said  mortgage  pre- 
vious to  the  date  of  this  record ;  that  the  recording  of  the  same 
and  the  keeping  of  the  same  from  record  was  a  preference 
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that  should  not  be  allowed  by  this  court,  and  said  mortgage, 
as  a  priority  in  law,  should  be  denied. 

7.  Wherefore,  petitioner  shows  that  said  mortgage  amounts 
to  a  preference  and  is  fraudulent  in  law,  and  is  null  and  void 
as  to  the  other  creditors  of  said  bankrupt. 

Petitioner  prays  that  these,  its  objections,  be  inquired  into 
and  sustained,  and  that  the  petition  of  the  Commercial  National 
Bank  aforesaid,  asking  that  said  claim  under  said  mortgage 
be  allowed  as  a  secured  claim,  be  denied. 

Petitioner  prays  further  that  the  trustee  in  bankruptcy  of 
said  bankrupt  be  permitted  and  required  by  the  court  to  inter- 
vene in  this  petition,  and  be  made  a  party  plaintiff,  and  that 
such  other  creditors  as  desire  to  intervene  and  be  made  party 
plaintiffs  in  this  petition,  be  allowed  to  do  so. 

Feagin  &  Hancock, 

[Verification.]  Petitioner's  Attorneys. 


No.  1580. 

Proof  of  Secured  Debt.(l) 
[Caption.] 

At  Augusta,  in  said  district  of  Georgia,  on  the  29th  day 
of  September,  A.  D.  1913,  came  Rufus  H.  Brown,  of  Augusta, 
in  the  county  of  Richmond  and  state  of  Georgia,  and  made 
oath  and  says  that  he  is  cashier  of  the  Georgia  Railroad  Bank, 
a  corporation  incorporated  by  and  under  the  laws  of  the  state 
of  Georgia,  and  carrying  on  business  at  Augusta,  in  the 
county  of  Richmond  and  state  of  Georgia,  and  that  he  is  duly 
authorized  to  make  this  proof,  and  says  that  the  said  A.  Rosen- 
thal, the  person  by  or  against  whom  a  petition  for  adjudication 
of  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  the 
said  petition,  and  still  is,  justly  and  truly  indebted  to  said 
corporation  in  the  sum  of  $14,950.00,  with  interest  at  eight 
per  cent,  from  April  18,  1913.  That  the  consideration  of  said 
debt  IS  money  loaned  to  the  said  A.  Rosenthal;  that  no  part 
of  said  debt  has  been  paid :  that  there  are  no  set-oflFs  or  counter- 
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claims  to  the  same;  and  that  the  securities  held  by  the  said 
Georgia  Railroad  Bank  are  as  follows: 

That  on  September  20,  1901,  A.  Rosenthal  had  executed 
to  him  by  the  United  States  Mortgage  &  Trust  Company,  a 
bond  to  reconvey  to  him  certain  realty  in  the  county  of  Rich- 
mond, city  of  Augusta,  and  said  state  of  Georgia,  on  the 
southeast  corner  of  McKinne  and  Market  streets,  with  a  front 
of  40  feet  on  McKinne  Street,  and  running  back  along  Market 
Strett,  of  even  width  110  feet;  that  the  said  A.  Rosenthal  did 
subsequently,  on  the  16th  day  of  May,  1912,  transfer  the  said 
bond  for  titles  to  the  National  Bank  of  Augusta  to  secure  an 
existing  indebtedness  to  said  bank ;  that  .the  said  A.  Rosenthal 
did  subsequently,  on  the  25th  day  of  July,  1912,  transfer  the 
said  bond  for  titles,  in  conjunction  with  said  National  Bank 
of  Augusta,  to  the  Georgia  Railroad  Bank,  of  Augusta, 
Georgia,  as  security  for  said  indebtedness  existing  by  the  said 
A.  Rosenthail  to  the  said  Georgia  Railroad  Bank,  and  did  also 
on  the  said  day  and  date  transfer  to  the  said  Georgia  Railroad 
Bank,  all  his  right,  title  and  interest  in  and  to  a  certain  bond 
for  titles,  from  Mattie  B.  Mealing,  dated  June  3,  1911,  cover- 
ing three  acres  of  land  in  Schultz  township,  Aikin  county, 
South  Carolina.  That  on  the  same  day  and  date  the  said 
Rosenthal  did  also  deliver  to  said  Georgia  Railroad  Bank  a 
bill  of  sale  to  certain  personal  property  contained  on  the  prem- 
ises on  the  east  side  of  Georgia  avenue.  North  Augusta,  Aiken 
county.  South  Carolina,  consisting  of  ice  manufacturing  ma- 

« 

chinery  and  tools  of  all  kinds  usual  and  customary  to  a  cold 
storage  house. 

That  the  indebtedness  existing  by  the  said  A.  Rosenthal  to 
the  Georgia  Railroad  Bank,  at  the  time  of  said  transfers,  was. 
and  now  is,  $14,950  with  interest  at  eight  per  cent,  from  April 
18,  1913. 

RuFUS  H.  Brown, 

[Verification,]  Cashier  and  Treasurer. 

(1)  Taken  from  In  re  Rosenthal,  238  Fed.  597. 
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No.  1581. 

Proof  of  Debt  Due  Corporation,  (i). 

(Official  Form  No.  33.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At y  in  said  district  of ^  on  the day  of , 

A.  D.   19 — ,  came  ,  of  ^  in  the  county  of  ^ 

and  state  of ^  and  made  oath,  and  says  that  he  is of 

the ,  a  corporation  incorporated  by  and  under  the  laws  of 

the  state  of y  and  carrying  on  business  at ,  in  the 

county  of ^  and  state  of ^  and  that  he  is  duly  author- 

ized  to  make  this  proof,  and  says  that  the  said  ,  the 

person  by  [or,  against]  whom  a  petition  for  adjudication  of 
bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said 
petition,  and  still  is,  justly  and  truly  indebted  to  said  corpo- 

ration  in  the  sum  of dollars;  that  the  consideration  of 

said  debt  is  as  follows : 


that  no  part  of  said  debt  has  been  paid  ]  except- 


]  ;  that  there  are  no  set-oflfs 


or  counterclaims  to  the  same  ]  except 


]  ;  and  that  said  corporation  has 

not,  nor  has  any  person  by  its  order,  or  to  the  knowledge  or 
belief  of  said  deponent,  for  its  use,  had  or  received  any  man- 
ner of  security  for  said  debt  whatever.  , 

of  said  Corporation. 


Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19 — .  


{Official  character,'] 

(\)  The  proof  •^hoiiM  l)e  made  bv  the  trca^snrer.  Gen.  OrH.  21. 
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NO.  1582. 

Proof  of  Debt  by  Partnership,    (x). 

(Official  Form  No.  34.) 

In  the  District  Court  of  the  United  States  for  the  — —  Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy, 


At J  in  said  district  of ,  on  the day  of  — -, 

A.  D.   19 — ,  came  ,  of  ,  in  the  county  of  y 

in  said  district  of ,  and  made  oath,  and  says  that  he  is 

one  of  the  firm  of  ,  consisting  of  himself  and  

f  of ,  in  the  county  of ,  and  state  of ;  that 


the  said ,  the  person  by  [or,  against]  whom  a  petition 

for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly 

indebted  to  this  deponent's  said  firm  in  the  sum  of  

dollars;  that  the  consideration  of  said  debt  is  as  follows 


that  no  part  of  said  debt  has  been  paid  [except ] 

that  there  are  no  set-offs  or  counterclaims  to  the  same  [except 

]  ;  and  this  deponent  has  not,  nor  has  his 

said  firm,  nor  has  any  person  by  their  order,  or  to  this  de- 
ponent's knowledge  or  belief,  for  their  use,  had  or  received 
any  manner  of  security  for  said  debt  whatever. 


Creditor. 

Subscribed  and  sworn  to  before  me  this day  of  — 

A.  D.  19 — .  , 

lOiRcial  character. '\ 

(1)   See  note  to  Form  No,  1577. 
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NO.  1583. 

Proof  of  Debt  by  Agent  or  Attorney,    (i). 

(Official  Form  No.  35.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


Tn  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.   19^,  came  ,  of  ,  in  the  county  of  , 

and  state  of ,  attorney  [or,  authorized  agent],  of ,  in 

the  county  of ,  and  state  of ,  and  made  oath,  and 

says  that  ,  the  person  by  [or,  against]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly 

indebted  to  the  said  ,  in  the  sum  of dollars;  that 

the  consideration  of  said  (!cbt  is  as  follows : 


that  no  part  of  said  debt  has  been  paid  [except 


]; 

and  that  this  deponent  has  not,  nor  has  any  person  by  his 
order,  or  to  this  deponent's  knowledge  or  belief,  for  his  use, 
had  or  received  any  manner  of  security  for  said  debt  what- 
ever. And  this  deponent  further  says  that  this  deposition 
can  not  be  made  by  the  claimant  in  person  because 

. __ — . I 

and  that  he  is  duly  authorized  by  his  principal  to  make  this 

affidavit,  and  that  it  is  within  his  knowledge  that  the  afore- 
said debt  w^as  incurred  as  and  for  the  consideration  above 
stated,  and  that  such  debt,  to  the  best  of  his  knowledge  and 
belief,  still  remains  unpaid  and  unsatisfied. 
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Subscribed  and  sworn  to  before  me  this day  of 

A.  D.  19—.  . 


[Official  citaracter.] 

(1)  See  note  to  Form  No.  1577. 


No.  1584. 

Proof  of  Secured  Debt  by  Agent,   (i)* 

(Official  Form  No.  36.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  in  said  district  of ,  on  the day  of , 

A.  D.   19 — ,  came  ,  of  ,  in  the  county  of  , 

and  state  of ^  attorney  [or,  authorized  agent],  of ,  in 

the  county  of ,  and  state  of ,  and  made  oath,  and 

says  that  ,  the  person  by  [or,  agfainst]  whom  a  peti- 
tion for  adjudication  of  bankruptcy  has  been  filed,  was  at  and 
before  the  filing  of  said  petition,  and  still  is,  justly  and  truly 

indebted  to  the  said  ,  in  the  sum  of dollars;  that 

the  consideration  of  said  debt  is  as  follows : 


that  no  part  of  said  debt  has  been  paid  [except 

. ]; 

that  there  are  no  set-oflfs  or  counterclaims  to  the  same  [except 

V, 

and  that  the  only  securities  held  by  said  for  said  debt 

are  the  following 
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and  this  deponent  further  says  that  this  deposition  can  not  be 
made  by  the  claimant  in  person  because  

and  that  he  is  duly  authorized  by  his  principal  to  make  this 
deposition,  and  that  it  is  within  his  knowledge  that  the  afore- 
said debt  was  incurred  as  and  for  the  consideration  above 

stated.  . 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D.  19^.  , 


lOMcial  character.'] 

(1)  Sec  note  to  Form  No.  1577. 


No.  1585. 

Affidavit  of  Lost  Bill  or  Note. 

(Official  Form  No.  37.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


On  this dav  of ,  A.  D.  19 — y  at ,  came 


-,  of ,  in  the  county  of ,  and  state  of ,  and 


makes  oath,  and  says  that  the  bill  of  exchange  [or,  note],  the 
particulars  whereof  are  underwritten,  has  been  lost  under  the 
following  circumstances,  to  wit : 


and  that  he,  this  deponent,  has  not  been  able  to  find  the 
same;  and  this  deponent  further  says  that  he  has  not,  nor 
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has  the  said 


or  any  person  or  persons,  to  their  use,  to 


this  deponent's  knowledge  or  belief,  negotiated  the  said 
bill  lor,  note],  nor  in  any  manner  parted  with  or  assigned  the 
legal  or  !)eneficial  interest  therein,  or  any  part  thereof ;  and 
that  he,  this  deponent,  is  the  person  now  legally  and  beneficially 
interested  in  the  same. 

Bill  or  note  above  referred  to. 


Date. 


Drawer  or  maker. 


Acceptor. 


Sum. 


Subscribed  and  sworn  to  before  me  this 
A.  D.  K 


day  of 


[OMcial  character."] 


No.  1586 

Order  Allowing  Claim. 

[Caption.'] 

This  cause  coming  on  to  be  heard  upon  the  motion  of  the 
German  Bank  for  allowance  of  its  claim  together  with  a  lien 
by  virtue  of  a  mortgage,  and  after  hearing  counsel  for  the  said 
bank  and  also  counsel  for  the  trustee  and  counsel  for  objecting 
creditors,  it  is  now  ordered  that  the  claim  of  the  said  bank 

be  and  the  same  is  hereby  allowed  for  the  sum  of  $ as  a 

general  claim  without  security  or  preference,  this  being  the 
amount  of  the  claim  with  interest  to  the  date  of  the  adjudication 
in  bankruptcy.  A.  M., 

Referee  in  Bankruptcy. 
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No.  1587. 

Order  Allowing  Claims. 

ICaption.] 

At ,  in  said  district,  on  the day  of ,  A.  D. 

•,  before  A.  M.,  referee  in  bankruptcy. 


This  cause  coming  on  to  be  heard  upon  the  claims  of  E.  F., 
First  National  Bank  and  Third  National  Bank,  and  after  hear- 
ing counsel  for  the  parties  and  for  creditors  objecting  to  said 
claims,  it  is  now  ordered  that  the  claim  of  E.  F.  be,  and  the 

same  is  hereby  allowed  for  the  sum  of  $ ,  as  a  general 

and  unsecured  claim;  said  sum  being  the  balance  due  upon 
said  debt,  with  interest  to  the  date  of  adjudication.  It  is  fur- 
ther ordered  that  the  claim  of  the  First  National  Bank  be, 

and  the  same  is  hereby  allowed  for  the  sum  of  $ as  a 

general  or  unsecured  claim,  said  sum  being  made  up  of  the 

unpaid  principal  of  said  sum,  to  wit,  $ ,  with  interest  to 

the  date  of  adjudication.  It  is  further  ordered  that  the 
claim  of  the  Third  National  Bank  be,  and  the  same  is  hereby 
allowed  as  a  mortgage  claim  to  the  extent  of  $ ,  with  in- 
terest thereon  from  the day  of ,  that  being  the  da> 

demand  by  filing  claims  was  made,  until  the  same  shall  be 
paid,  but  this  lien  shall  be  subordinate  to  the  mortgage  of  the 
S.  Trust  Company;  and  further  the  balance  of  the  claim  of 

the  Third  National  Bank  is  allowed  for  the  sum  of  $ 

as  a  general  or  unsecured  claim. 

The  question  of  priority  between  the  Third  National  Bank 
and  parties  holding  claims  for  labor  performed  and  materials 
and  supplies  furnished  is  reserved.  A.  M.. 

Referee  in  Bankruptcy. 


No.  1588 
Order  Disallowing  Claim. 

[Caption,] 

At ,  in  said  district,  on  the day  of ,  A.  D. 

-,  before  A.  M.,  Referee  in  Bankruptcy. 


The  claim  of  the  E.  F.  Company  having  been  presented 
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for  allowance  and  objection  thereto  having  been  made  by  the 
trustee,  now  after  hearing  counsel  in  favor  of  and  in  opposition 
thereto,  the  said  objection  is  sustained,  and  it  is  ordered  that 
the  said  claim  be,  and  the  same  liereby  is,  disallowed. 

A.  M., 
Referee  in  Bankruptcy. 


No.  1589* 

Order  Allowing  Attorney  Fee.(l) 

[Caption.] 

At  ,  in  said  district,  on  the  day  of  ,  A.  D. 

-,  before  A.  M.,  referee  in  bankruptcy: 


The  petition  of  the  trustee  for  an  allowance  tc  R.  X.,  Esq., 
for  services  rendered  by  him  in  securing  the  transfer  of  the 
fund  from  the  slate  court  to  the  trustee  in  bankruptcy  coming 
on  to  be  heard  after  notice  to  all  counsel  of  record,  and  after 
hearing  such  counsel  it  is  ordered  that  the  said  R.  X.,  Esq., 
be,  and  he  is,  hereby  allowed  the  sum  of  $500  for  the  services 
aforesaid,  and  the  trustee  is  directed  to  pay  said  sum  to  him 
at  once.  A.  M., 

Referee  in  Bankruptcy. 

(1)  A  referee  may  allow  a  reasonable  attorney's  fee  as  a  part  of  the 
costs  of  administering  an  estate.  lit  re  Stotts,  93  Fed.  438;  In  re  Tebo, 
101  Fed.  419;  In  re  Dreeben,  101«  Fed,  110. 

Reasonable  fees  have  been  allowed  the  attorney  for  the  bankrupt  in 
voluntary  cases.  Fifty  dollars  was  allowed  In  re  Beck,  92  Fed.  889;  fifty 
dollars  In  re  Kross,  96  Fed,  816,  being  thirty  dollars  for  services  prior 
to  the  application  for  discharge,  and  twenty  dollars  for  prosecuting  said 
application;  two  hundred  dollars  In  re  Burrus,  97  Fed.  926;  fifty  dollars 
In  re  Salaberry,  107  Fed.  95 ;  fifty  dollars  In  re  Smith,  108  Fed.  39.  Where 
a  referee  is  net  satisfied  with  the  services  rendered  the  bankrupt,  he  may 
suspend  claim  for  a  time  owing  to  the  absence  of  the  bankrupt,  but  must 
make  an  allowance  on  such  evidence  as  he  may  have  within  a  reasonable 
time.  In  re  Dreeben,  101  Fed.  1 10.  A  voluntary  bankrupt  can  not  recover 
fees  paid  an  attorney  in  preparing  a  petition  and  schedules  or  the  deposit 
fee  of  twenty-five  dollars.  In  re  Matthews,  97  Fed.  772.  A  fee  for  the  at- 
torney for  the  trustee  in  voluntary  proceedings  has  been  allowed.  In  re 
Stotts,  93  Fed.  438;  but  see  In  re  Smith,  108  Fed.  39.  And  a  fee  has  been 
refused  where  bankrupt's  attorney  received  from  the  bankrupt's  brother 
a  larger  fee  than  he  would  ordinarily  be  allowed  by  the  court  out  of  the 
c?tate.    In  re  O'Connell,  98  Fed.  9>Z, 

The   attorney   for   the   creditors   in   involuntary  proceedings  has  been 
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allowed  a  fee  for  services  which  varied  according  to  the  services  ren- 
dered. One  hundred  dollars  was  allowed  In  re  Harrison  Mercantile  Co , 
95  Fed.  123;  seventy-five  dollars  In  re  Woodard.  95  Fed.  955;  two  thousand 
dollars  In  re  Curtis,  100  Fed.  784;  fifteen  hundred  dollars  In  re  Rude,  101 
Fed.  805;  seventy-five  dollars  In  re  Silverman,  97  Fed.  325,  and  twenty- 
five  dollars  In  re  Carolina  Cooperage  Co.,  96  Fed.  950  Bankrupt's  attorney 
in  involuntary  proceedings  has  been  allowed  a  fee  of  twenty-five  dollars 
per  day  for  attending  examinations.  In  re  Mayer,  101  Fed.  695;  but  was 
refused  compensation  for  services  defending  the  bankrupt  against  charges 
of  fraud  and  concealment  of  assets  or  other  matters  involving  the  bank- 
rupt's personal  liability,  civil  or  criminal,  including  a  promised  retainer* 
In  re  Mayer,  101  Fed.  695.  The  attorney  for  a  trustee,  when  such  is 
deemed  necessary,  is  entitled  to  compensation.  In  re  Little  River  Lum- 
ber Co,  101  Fed.  558.  A  trustee  who  was  an  attorney  at  law  has 
been  allowed  compensation  for  his  professional  services  such  as  he  would 
have  been  obliged  to  pay  had  he  employed  other  counsel,  In  re  Mitchell,  I 
Am.  B.  R.  687;  to  the  same  effect  In  re  Welge,  1  Fed,  216;  contra  In  re 
Muldaur  No  9905  Fed  Cas.,  S.  C.  2  Ben.  65,  and  see  objection  to  such 
payment  In  re  Van  Denburg,  221  Fed.  475,  and  In  re  Felson,  139  Fed. 
275,  15  Am.  B.  R.  185,  The  attorney  for  a  trustee  is  not  entitled  to  a  fee 
for  professional  services  for  attending  examinations  where  his  services 
were  rendered  in  behalf  of  creditors  who  were  his  real  clients,  In  re 
Rozinsky,  101  Fed.  229;  or  in  general  where  when  the  attorney  for  the 
trustee  is  also  attorney  for  the  creditors,  In  re  Carolina  Cooperage  Co.,  96 
Fed.  950.  A  fee  of  seven  hundred  dollars  has  been  allowed  counsel  for  a 
receiver.  In  re  Gerson,  2  N.  B.  N.  &  R.  497;  but  see  In  re  Kelly  Dry 
Goods  Co.,  U02  Fed.  747,  4  Am.  B.  R.  528.  Attorneys  for  creditors  are  not 
entitled  to  fees  for  attending  creditors'  meetings  or  procuring  bidders 
for  property  at  a  sale.  In  re  Harrison  Mercantile  Co.,  95  Fed.  123;  In  re 
Rozinsky,  101  Fed.  229.  The  court  will  not  enforce  a  provision  in  a  mort- 
gage for  the  payment  "of  an  attorney's  fee  of  ten  per  cent,  of  the  amount 
of  the  debt"    In  re  Roche,  101  Fed.  956. 

Attorney's  fees  are  costs  of  administration  under  the  Bankrupt  Act, 
and  under  Sec.  62a  and  under  Sec.  64b  are  entitled  to  have  priority.  The 
amount  may  be  fixed  by  the  judge  or  referee  without  notice  to  creditors. 
In  re  Stotts,  93  Fed.  438.  The  amount  rests  in  the  judicial  discretion  of  the 
court.  In  re  Beck,  92  Fed.  S89;  In  re  Burrus,  97  Fed.  926;  In  re  Curtis 
(C.  C.  A.,  7th  Cir.),  100  Fed.  784,  4  Am.  B.  R.  17;  /n  re  Tebo,  101  Fed. 
419;  /»  re  Mayer,  101  Fed.  695,  and  In  re  Carr,  116  Fed.  556,  8  Am.  B.  R. 
635.  But  this  discretion  may  be  reviewed  on  appeal.  In  re  Roche  (C  C.  A., 
5th  Cir.),  101  Fed.  958,  4  Am.  B.  R.  369;  In  re  Curtis  (C.  C.  A.,  7th  Cir.), 
100  Fed.  784,  4  Am.  B.  R.  17. 

A  court  of  bankruptcy  can  not  ordinarily  tax  as  costs  attorney's  fees 
upon  the  dismissal  of  a  petition  in  involuntary  bankruptcy.  In  re  Ghilione, 
93  Fed.  186.  When,  however,  an  application  to  seize  and  hold  the  property 
of  the  bankrupt  pending  the  hearing  has  been  granted  and  the  petition 
afterwards  dismissed,  the  court  may  allow  attorney's  fees  as  costs  of  the 
proceedings.    In  re  Abraham  (C.  C.  A.,  5th  Cir.),  93  Fed.  767  (785). 

A  court  of  bankruptcy  has  refused  to  dismiss  a  voluntary  petition  until 


PROCEEDINGS  BEFORE  REFEREE.  2449 

the  attorney  for  the  trustee  had  been  paid.    In  re  Salaberry.  107  Fed.  95. 

The  courts  incline  towards  adequacy  in  attorney's  fees,  keepinsr  in  mind 
practical  economy  in  administering  estates.  Matter  of  Berkowitz,  22  Am. 
B.  R.  236. 

Fees  for  services  in  connection  with  the  receivership  may  be  considered 
in  fixing  fees  for  same  attorney  rendered  for  the  trustee.  In  re  Fiske,  209 
Fed.  982.    See  also.  Sec.  6:lb(3). 

For  a  discussion  of  the  merits  of  claim  for  attorney's  fees,  see  the 
language  of  Judge  Toulmin  m  In  re  Standard  Fuller's  Earth  G>.,  186 
Fed.  578;  In  re  Zier,  142  Fed.  102,  15  Am.  B.  R.  646.  Also  see,  In  re 
Coney  Island  Lumber  Co.,  199  Fed.  197,  to  the  effect  that  only  one 
allowance  for  attorney's  fees  will  be  made,  although  that  would  result  in 
a  distribution  of  the  fees  among  the  various  sets  of  attorneys  employed. 
There  is  one  appraisement  of  the  value  of  the  legal  services  and  the 
sum  thus  arrived  at  must  suffice  for  all  the  attorneys.  The  fee  allowed  is 
subject  to  review  by  the  court.  In  re  Christianson,  175  Fed.  867,  23  Am. 
B.  R.  710. 


No.  1590. 

Order  Allowing  Attorne/s  Fees  (Another  Form).(l) 

[Caption.] 

This  cause  coming  on  to  be  heard  upon  the  report  of  A.  M., 

referee,  upon  application  for  the  allowance  of  attorney's  fees, 

the  court  upon  consideration  thereof  does  allow  F.  Y.,  R.  Y. 

and  R.  S.,  attorneys  for  creditors,  a  joint  fee  in  the  sum  of 

$ ,  but  the  court  refuses  to  allow  a  fee  to  R.  X.,  counsel 

for  the  bankrupt. 

(1)  See  note  to  No.  1174. 


No.  1591. 

Petition  to  Expunge  Claim.  (1) 

District  Court  of  the  United  States  for  the  District  of 

, Division. 


In  the  matter  of  F.  H.,  doing  business  as 

F.  II.  &  Son.  bankrupt.  )  ^"  Bankruptcy. 

Respectfully  represents  B.  S.,  trustee  of  the  estate  of  said 
bankrupt,  that  the  D.  M.  Grocery  Co.,  which  has  this  day 
filed  its  certain  claim  herein  for  allowance,  and  which  said 
claim  has  been  allowed,  has  received  preferences  within  the 
four  months  next  immediately  preceding  the  date  of  the  filing 
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of  the  petition  herein  and  have  not  surrendered  che  prefer- 
ences so  received. 

Wherefore,  he  prays  that  said  claim  may  be  disallowed  and 
expunged  from  the  list  of  claims  against  the  estate  of  said 
bankrupt.  B.  S., 


Trustee. 


(i)  Bank.  Old.  21,  par.  6^ 


%  No.  1592 

Waiver  of  Notice  (i). 

The  District  Court  of  the  United  States 

For  the District  of Division. 

In  the  matter  of  F.  H.,  doing  business  as  F.  H.  &  Son,  bank- 
rupt. 

No. 

In  Bankruptcy. 

The  D/  M.  Grocery  Company  hereby  waives  the  issuance 
and  service  of  notice  upon  it  as  to  the  petition  of  the  trustee 
heretofore  filed  herein  asking  that  its  claim  heretofore  al- 
lowed herein  be  disallowed  and  expunged  from  the  list  of 
claims  against  said  estate  and  consents  that  said  petition  of 

said  trustee  may  be  heard  on  the  day  of ,  at  11 

o'clock  a.  m.  The  D.  M.  Grocery  Co. 

(i)  If  notice  is  not  waived,  formal  notice  should  be  given  by  mail  to 
creditor.    Bank.  Ord.  21,  par.  6. 
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No.  1593. 

Order  that  Certain  Creditors  Surrender  Preferences  Before 

Allowed  to  Prove  Claims.  ( 1 ) 

Order  that  certain  creditors  surrender  preferences  before 
allowed  to  prove  claims. 

The  District  Court  of  the  United  States 
For  the District  of . 

In  the  matter  of 

F.  H., 
Bankrupt. 

This  cause  coming  on  for  hearing-  at  an  adjourned  meet- 
ing of  creditors  held  pursuant  to  adjournment  on  the  

day  of 19 — ,  and  the  court  having  heard  all  the  evi- 
dence offered  upon  the  matter  of  the  objection  of  creditors 
to  the  claims  of  creditors  who  have  received  payments  upon 
their  claims  since  the  day  of  ,  19 — ,  which  mo- 
tion   of    creditors    was    filed    herein    on    the   day    of 

,    19 — ,    and   the  court  being   fully  advised,   does   find 

that  the  defendant  was  insolvent  on  the day  of  

19 — y  that  the  creditors  hereinafter  named  received  the  pay- 
ments hereinafter  named  upon  their  claims,  since  the  

day  of 19 — ,  and  since  the  defendant  became  insolvent 

and  within  four  months  preceding  the  date  of  the  assignment 
herein  and  the  filing  of  the  petition  in  bankruptcy  herein  by 
the  plaintiff. 

It  is  therefore  considered,  ordered  and  adjudged  by  the 
court  that  unless  the  creditors  hereinafter  named  pay  to  the 
trustee  herein  the  amounts  so  received  by  said  creditors  re- 
spectively   since    the  day    of  19 — ,    and    which 

amounts  are  set  opposite  their  names,  the  claims  of  each  of 
said  creditors  be,  and  the  same  are  hereby  rejected  and*dis- 
allowed.     Said  payments  to  said  trustee  herein  shall  be  made 
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by  said  creditors,  respectively,  on  or  before  the  day  of 

19—. 

D.  &  F.,  $ 

L.  T.  Co.,  $ 


A.  P.  &  S.  Co.,  $ 

A.  M., 
Referee  in  Bankruptcy. 

(1)  Taken  from  the  record  In  re  Hess  Spring  &  Axle  Co.  v.  Eagle 
Carriage  Co.,  pending  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

"The  claims  of  creditors  who  have  received  preferences,  voidable  under 
Sec.  60,  subdivision  b,  or  to  whom  conveyances,  transfers,  assignments, 
or  incumbrances,  void  or  voidable  under  Sec.  67,  subdivision  e.  have  been 
made  or  given,  shall  not  be  allowed  unless  such  creditors  shall  surrender 
such  preferences,  conveyances,  transfers,  assignments,  or  incumbrances'* 
Sec.  57g  of  Bankruptcy  Act,  as  amended  by  Act  of  Feb  5.  1903.  This 
section  has  been  often  before  the  courts — see  inter  alias.  In  re  George  M. 
Hill  Co.,  130  Fed.  315  (C.  C  A.) ;  In  re  Hurlbutt.  143  Fed.  95a  16  Am.  B. 
R.  198  (C  C.  A.)  ;  In  re  Natl.  Boat  Co.,  216  Fed  208;  Buttcrficld  v.  Wood- 
man, 223  Fed.  956  (C.  C  A.). 


No.  1594. 

Order  Disallowing  and  Expunging  List  of  Claiins.(l) 

The  District  Court  of  tlie  United  States, 
For  the District  of . 

In  the  matter  of  F.  H.,  bankrupt. 

At ,  in  the  district  of ,  on  the day  of 

,  19-. 

In  accordance  with  the  order  heretofore  made  and  upon  the 
evidence  submitted  to  the  court  upon  the  following  claims 
against  the  estate  of  said  bankrupt,  and  it  appearing  that  said 
claimants  have  failed  to  make  repayments  as  heretofore  or- 
dered ; 

It  is  now  ordered  that  the  following  claims  herein  be  di.s- 
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allowed  and  expunged  from  the  list  of  claims  upon  the  trus- 
tee's record  in  said  case,  viz: 

N.  H.  Co.,  $ 

M.  Pub.  Co., 


C.  Bending  Wks.,  $■ 


A.  M., 
Referee  in  Bankruptcy. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohia 


No.  1595 

Order  Reducing  Claim  (i). 

(Official  Form  No.  38.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 

r-      In  Bankruptcy. 

Bankrupt. 


At ,  in  said  district,  on  the day  of ,  A.  D, 


Upon  the  evidence  submitted  to  this  court  upon  the  claim 
of against  said  estate  [and,  if  the  fact  be  so,  upon  hear- 
ing counsel  thereon],  it  is  ordered  that  the  amount  of  said 

claim  be  reduced  from  the  sum  of ,  as  set  forth  in  the 

affidavit  in  proof  of  claim  filed  by  said  creditor  in  said  case, 

to  the  sum  of ,  and  that  the  latter-named  sum  be  entered 

upon  the  books  of  the  trustee  as  the  true  sum  upon  which  a 
dividend  shall  be  computed  ,[^f  ivith  interest,  with  interest 
thereon  from  the day  of ,  A.  D.  19 — .] 


Referee  in  Bankruptcy. 
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(1)  B.  A.  1898^  Sec.  57k.  Gen.  Ord.  21,  par.  6.  Loveland's  Bankruptcy. 
Sec.  139. 

If  a  party  in  interest  objects  to  the  allowance  of  said  claim  he  must 
assume  the  burden  of  proof.  In  re  Sumner,  101  Fed.  224,  4  Am.  B.  R. 
123,  2  N.  B.  N.  681.  But  see  In  re  Wooten,  118  Fed.  670.  Witnesses  may 
be  examined  orally  or  by  deposition  and  the  hearing  may  be  postponed 
for  the  purpose  of  obtaining  evidence  in  relation  to  the  claim.  In  re 
Sumner,  101  Fed.  224,  4  Am.  B.  R.  123,  2  N.  B.  N.  681 :  In  re  Dreeben, 
101  Fed,  110,  4  Am.  B.  R.  146.  Where  a  respondent  denied  the  alleged 
indebtedness  to  a  petitioning  creditor  and  evidence  is  offered  and  the  court 
finds  the  allegations  of  the  petition  true  and  makes  an  adjudication  the 
same  question  can  not  be  tried  upon  the  petitioning  creditor  making  proof 
of  his  claim.    In  re  Ulfelder  Qothing  Co..  98  Fed.  409.  3  Am.  B.  R.  425. 

The  allowance  or  disallowance  of  a  claim  is  largely  in  the  discretion 
of  the  referee  and  his  decision  on  the  question  of  fact  will  not  be  re- 
versed by  a  judge  unless  manifestly  contrary  to  the  weight  of  the  evi- 
dence.   In  re  Rider,  96  Fed.  811,  3  Am.  B.  R.  192,  3  N.  B.  N.  187. 

Where  no  trustee  has  been  appointed  the  bankrupt  may  move  for  a  re- 
examination and  expunction  of  a  claim  proved  and  allowed  against  his 
estate.  In  re  Ankeny,  100  Fed.  614,  4  Am.  B.  R.  472.  G>nsult  also  note 
to  next  form  posU 


Ho.  1596. 

Order  Expunging  Claim.  (1) 
(Official  Form  No.  39.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


>   In  Bankruptcy. 


At ,  in  said  district,  on  the  day  of ,  A.  D. 

19—. 

Upon  the  evidence  submitted  to  the  court  upon  the  claim 
of against  said  estate  [and,  if  the  fact  be  so,  upon  hear- 
ing counsel  thereon],  it  is  ordered  that  said  claim  be  dis- 
allowed and  expunged  from  the  list  of  claims  upon  the  trustee's 

record  in  said  case.  , 

Referee  in  Bankruptcy. 
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(1)  B.  A.  1896,  Sec.  57k.    Gen.  Ord.  21,  par.  6. 

It  has  been  held  that  the  provisions  relating  to  the  examination  of 
claims  do  not  apply  to  claims  for  expenses  of  administration,  such  as 
charges  and  expenses  of  a  receiver.  In  re  Reliance  Storage  &  Warehouse 
Co.,  100  Fed.  619,  4  Am.  B.  R.  49,  3  N.  B.  N.  328. 

The  burden  of  proof  is  upon  the  creditor  asking  the  re-examination 
to  establish  the  facts  which  he  alleges.  In  re  Howard,  100  Fed.  630,  4 
Am.  B.  R.  69. 

An  objection  to  a  petition  for  re-examination  on  the  ground  that  it 
lacks  particularity  should  be  raised  by  a  motion  to  make  more  definite 
and  certain.    In  re  Ankeny,  lOO  Fed.  614,  4  Am.  B.  R.  472,  2  N.  B.  N.  148. 

An  inequitable  claim  has  been  expunged.  In  re  Knox,  98  Fed.  585,  3 
Am.  B.  R.  371.  See  also,  In  re  Flick,  105  Fed.  503,  5  Am.  B.  R.  465.  3 
N.  B.  N.  71.  So  also  a  claim  barred  by  the  statute  of  limitations.  In  re 
Lipman.  94  Fed.  353.  2  Am.  B.  R.  46. 


No.  1597. 

Petition  and  Order  for  Sale  by  Auction  of  Real  Estate.  (1) 

(Official  Form  No.  42.) 

In  the  District  Court  of  the  United  States, 
.    For  the District  of . 


In  the  matter  of 


Bankrupt. 


>   In  Bankruptcy. 


Respectfully  represents  ,  trustee  of  the  estate  of  said 

bankrupt,  that  it  would  be  for  the  benefit  of  said  estate  that 
a  certain  portion  of  the  real  estate  of  said  bankrupt,  to-wit: 
[here  describe  it  and  its  estimated  value]  should  be  sold  by 
auction,  in  lots  or  parcels,  and  upon  terms  and  conditions  as 

follows :   ' — 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale 
by  auction  of  said  real  estate  as  aforesaid. 

Dated  this  day  of ,  A.  D.  19—. 

Trustee. 
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The  foregoing  petition  having  been  duly  filed,  and  having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days* 
notice  was  given  by  mail  to  creditors  of  said  bankrupt,  now, 
after    due    hearing,    no    adverse    interest    being   represented 

thereat  [or,  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee 

be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition  by  auction,  keeping  an  ac- 
curate account  of  each  lot  or  parcel  sold  and  the  price  received 
therefor  and  to  w^hom  sold;  which  said  account  he  shall  file 
at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  19 — . 


Referee  in  Bankruptcy, 

(1)  B.  A.  1898.  Sec.  49,  clause  1,  and  Sec.  2,  clause  7,  Gen.  Ord.  18. 

The  court  may  order  a  sale  of  real  estate  either  subject  to  or  free  of 
liens  when  the  interest  of  the  general  creditors  would  be  advanced  by 
such  a  sale.  In  re  Worland,  92  Fed.  893,  1  Am.  B.  R.  450;  in  re  Styer, 
98  Fed.  290,  3  Am.  B.  R.  924;  In  re  Shaeffer,  5  Am.  B.  R.  248;  In  re  San- 
born, 3  Am.  B.  R,  54. 

A  sale  subject  to  encumbrances  includes  lien  for  municipal  claims,  and 
where  twelve  parcels  of  real  estate  sold  for  a  lump  sum — municipal  lien  on 
two,  can  not  be  paid  out  of  proceeds  of  sale.    In  re  Gerry,  7  Am.  B.  R.  461. 

It  has  been  held  that  a  wife,  who  was  also  a  creditor  and  claimant  of 
an  interest  in  the  real  estate,  can  not  redeem  from  a  sale  by  the  trustee 
under  an  order  of  the  referee.  In  re  Novak,  7  Am.  B.  R.  267.  The 
trustee  has  a  right  to  redeem  property  sold  under  a  decree  of  foreclosure. 
In  re  Novak.  7  Am.  B.  R.  27. 

The  broad  powers  conferred  by  Sec.  2(7)  authorize  the  collection, 
reduction  and  distribution  of  the  assets  and  the  bringing  in  of  additional 
parties,  or  their  substitution.  The  bankruptcy  court  has  jurisdiction  to 
determine  the  nature  and  extent  of  liens  and  rights  in  such  property. 
See  In  re  National  Co.,  216  Fed.  208;  Hebert  v.  Crawford.  228  U.  S.  204, 
57  L.  Ed.  800;  In  re  Neely,  108  Fed.  371 ;  In  re  York  Silk  Mfg.  Co.,  188 
Fed  735. 

As  to  compensation  to  referee  and  funds  from  which  payable,  see  Sec. 
40a  and  In  re  Phillips,  210  Fed.  ^9;  In  re  Cramond.  145  Fed.  966.  17  Am. 
B.  R.  22;  In  re  Meadows,  199  Fed.  304;  Columbia  Co.  v.  Harlow,  210  Fed. 
824. 
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No.  1508. 

Pedtion  and  Order  for  Redemption  of  Propcrtjr  from  I4en.(l) 
(Official  Form  No.  43.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 

Ill  the  mailer  of     I 

?■  Ill  Bankruptcy. 

Bankrupt. 

Respectfully  represents ,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to- 
wit;  [here  describe  the  estate  or  property  and  its  estimated 
2^alue]  is  subject  to  a  mortgage  {describe  the  mortgage],  or  to 
a  conditional  contract  [describing  it],  or  to  a  lien  [describe  the 
origin  and  nature  of  the  Hen],  [or,  if  the  property  be  personal 
property,  has  been  pledged  or  deposited  and  is  subject  to  a 
lien]  for  [describe  the  nature  of  the  lien],  and  that  it  would 
be  for  the  benefit  of  the  estate  that  said  property  should  be 
redeemed  and  discharged  from  the  lien  thereon.  Wherefore 
he  prajfs  that  he  may  be  empowered  to  pay  out  of  the  assets 

of  said  estate  in  his  hands  the  sum  of .  being  the  amount 

of  said  lien,  in  order  to  redeem  said  property  therefrom. 

Dated  this day  of ,  A.  D.  \9—. 

Tnistee. 

The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  creditors  of  said  bankrupt,  now. 
after  due  hearing,  no  adverse  interest  being  represented  thereat 
[or,  after  hearing in  favor  of  said  petition  and in 
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opposition   thereto],   it   is   ordered  that   the   said  trustee  be 
authorized  to  pay  out  of  the  assets  of  the  bankrupt's  estate 

specified  in  the  foregoing  petition  the  sum  of ,  being  the 

amount  of  the  lien,  in  order  to  redeem  the  property  therefrom. 
Witness  my  hand  this day  of ,  A.  D.  19 — . 

9 

Referee  in  Bankruptcy. 

(1)   See  note  lo  preceding  form. 


No.  1599. 

Petition  to  Sell  Real  Estate  Free  from  Liens  (z). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

Tu  the  Honorable 

Judge  of  the  District  Court  of  the  United  States, 

For  the District  of 


The  plaintiff  C.  C,  respectfully  represents  to  the  court  that 

upon  the day  of ,  19 — ,  P.  R.  and  others  instituted 

a  proceeding,  No. in  this  court,  to  have  F.  H.  declared 

an  involuntary  bankrupt;  that  on  the day  of ,  19 — , 

the  defendant,  F.  H.,  was  adjudicated  a  bankrupt  in  said 
cause;  that  on  the  day  of  .  19 — ,  the  plain- 
tiff, C.  C.  was  elected  trustee  in  bankruptcy,  and  im- 
mediately accepted  the  trust  and  qualified. 

Plaintiff  further  represents  to  the  court  that  at  the  time  F. 
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H.  was  adjudicated  a  bankrupt  he  was  possessed  of  the  fol- 
lowing real  estate  situated  in county, ,  to  wit: 

[^Follow  zvith  description  of  real  estate, '\ 

That  the  title  to  said  property  by  operation  of  law  is  now 
vested  in  this  plaintiff  as  trustee  in  bankruptcy. 

That  on  the day  of ,  19 — ,  after  due  notice  to  all 

parties  interested,  this  plaintiff,  as  Trustee  in  Bankruptcy,  of 
F.  D.,  was  authorized  and  directed  to  bring  an  action  to  sell 
the  real  estate  of  said  F.  H.  free  from  all  liens  and  claims 
whatsoever;  that  after  the  appointment  and  qualification  of 
the  plaintiff  as  trustee  he  had  the  aforesaid  real  estate  ap- 
praised, and  that  the  appraisement  of  Lot  No.  ,  firstly 

described  above,  was  returned  at  $ ;  that  of  Lot  No. 

secondly  described  above,   was  returned  at  $ ;  that  of 

Lot  No. ,  thirdly  described  above,  was  returned  at  $ . 

Plaintiff  further  represents  to  the  court  that  the  U.  Savings 

Bank,  a  corporation  under  the  laws  of ,  claims  to  hold  a 

mortgage  upon  all  the  aforesaid  lots;  that  the  W.  G.  Bank, 

a  corporation  under  the  laws  of  ,  claims  to  hold  two 

mortgages  upon  Lot firstly  described  above ;  that  O.  E.  H. 

claims  to  have  some  interest  in  said  Lot  No.  first  de- 
scribed above,  by  way  of  mortgage;  that  the  defendant  O.  E. 
H.,  wife  of  the  said  F.  H.,  claims  an  inchoate  right  of  dower 
in  said  premises. 

That  plaintiff  further  represents  that,  in  order  to  properly 
administer  the  estate  of  the  bankrupt,  F.  H.,  it  is  necessary 
to  sell  the  above  described  real  estate  free  from  all  liens  and 
other  claims,  and  to  marshal  liens ;  that  all  the  defendants  have 
consented  in  writing  that  this  proceeding  should  be  brought 
in  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 

Wherefore,  the  plaintiff  C.  C,  Trustee  in  Bankruptcy,  prays 
that  subpoenas  may  issue  to  F.  H.,  O.  E.  H.,  the  U.  Savings 
Bank  and  the  W.  G.  Bank  commanding  them  to  set  up  by  an- 
swer what  claim,  if  any,  each  has  in  said  premises  herein- 
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before  described ;  that  an  order  may  issue  to  the  plaintiff  here^ 
in  as  Trustee  in  Bankruptcy  of  F.  H.,  to  sell  the  above  de- 
scribed premises  at  such  time  and  upon  such  terms  as  the 
court  may  direct  free  from  the  liens  and  claims  of  these  de- 
fendants, and  free  from  the  dower  interest  of  the  said  O.  E. 
H. ;  and  that  the  funds  arising  from  said  sale  be  paid  into 
court  for  further  order;  that  the  liens  of  the  defendants  be 
marshalled,  and  for  all  relief  that  may  be  necessary  and 
proper  in  the  premises.  C.  C, 

Trustee  in  Bankruptcy  of  F.  H. 

R.  X.  &  Y., 
Attorneys  for  Trustee. 

(AiHdavity 

{ 1 )   Ta''.en  from  the  record  in  re  Nicholas  Wolfif,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  1600. 

Decree  for  Sale  Free  from  Liens  (z). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

This  day  this  cause  came  on  to  be  heard  upon  the  petition 
of  plaintiff,  C.  C,  trustee,  and  the  answers  and  cross-peti- 
tions of  O.  E.  H.,  the  U.  Savings  Bank,  a  corporation  under 

the  laws  of ,  the  W.  G.  Bank,  a  corporation  under  the 

laws  of ,  defendants,  and  the  court  finds  that  it  is  nec- 
essary for  the  proper  administration  of  the  trust  of  the  plain- 
tiff, C.  C,  Trustee  in  Bankruptcy  of  F.  H.,  that  the  real 
estate  described  in  his  petition  should  be  sold  at  public  sale 
free  from  the  claims  of  the  defendants  herein;  and  it  fur- 
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ther  appearing  to  the  court  that  the  property  has  already  been 
appraised  by  appraisers  appointed  by  the  referee  it  is  ordered 
that  such  appraisement  be  considered  an  appraisement  for  the 
purposes  of  this  sale. 

It  is  therefore  ordered,  adjudged  and  decreed  that  an  or- 
der for  sale  of  the  various  four  parcels  of  real  estate  de- 
scribed in  the  petition,  issue  to  C.  C,  Trustee  in  Bankruptcy, 
authorizing  and  directing  him  to  sell  all  such  property  either 
separately  or  collectively  as  to  him  may  seem  for  the  best  in- 
terests of  the  estate,  as  upon  execution  of  property  sold  by 
the  marshal ;  that  he  advertise  and  sell  such  parcels  either  sep- 
arately or  collectively  on  the  premises  for  not  less  than 

of  their  respective  appraised  values ;  that  he  may  sell  for  cash 
or cash,  balance  in and years,  deferred  pay- 
ments to  be  secured  by  mortgage  on  the  premises  with  inter- 
est at  six  per  cent,  per  annum ;  and  for  good  cause  shown,  ad- 
vertisement in  a  German  newspaper  is  dispensed  with. 

The  trustee  is  further  ordered  to  make  due  return  of  the 
order  of  sale  issued  herein,  and  to  bring  the  proceeds  of  such 
sale  into  court  for  further  order  herein. 

And  on  motion  of  the  plaintiflf,  and  for  good  cause  shown, 
the  trustee  is  authorized  to  employ  an  auctioneer  to  conduct 
the  sale  who  shall  receive  as  compensation  a  sum  not  to  ex- 
ceed   per  cent,  of  the  proceeds  of  the  sale,  and  he  may 

expend  the  sum  of  $ for  extra  advertising,  which  com- 
pensation and  sum  shall  be  taxed  as  part  of  the  costs  herein. 

It  is  further  ordered  that  the  sale  of  said  premises  free  and 
clear  of  the  dower  interest  of  the  defendant  O.  E.  H.,  shall 
be  without  prejudice  to  her  right  to.  have  the  value  of  said 
dower  interest  ascertained  upon  the  coming  in  of  the  report  of 
any  sale  made  hereunder,  and  that  when  the  value  of  said 
dower  interest  is  ascertained,  that  the  same  be  paid  to  her  out 
of  the  proceeds  of  said  sale,  but  without  prejudice  to  the 
rights,  if  any,  of  the  defendants,  the  U.  Savings  Bank  and 
the  W.  G.  Bank,  under  their  mortgages  set  up  in  their  re- 
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.si)ective  answers  and  cross-petitions  filed  herein,  in  the  value 
of  said  dower  interests. 

(1)  Taken  from  the  record  In  re  Nicholas  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohio. 

A  court  in  bankruptcy  has  power  to  decree  a  sale  free  from  liens. 
Chauncey  v.  Dyke  Bros.  (C.  C.  A.\  119  Fed.  1. 

It  is  in  the  province  of  the  referee  to  direct  the  manner  of  sale  free 
and  clear  of  incumbrances,  and  he  may  preserve  and  transfer  bona  Ude 
liens  to  the  fund  arising  from  the  same.  Trust  Co.  v.  Benbow,  3  Am. 
B.  R.  9,  96  Fed.  514 ;  In  re  Cobb,  3  Am.  B.  R.  129.  96  Fed.  821 ;  In  re 
Pittelkow,  1  Am.  B.  R.  472,  92  Fed.  901 ;  In  re  Matthews.  6  Am.  B.  R.  96. 
109  Fed.  603;  /n  r^  Kellogg,  7  Am.  B.  R.  623,  113  Fed.  120. 

See  also,  In  re  Prince,  131  Fed.  546.  12  Am.  B.  R.  675;  In  re  Stevens, 
173  Fed.  842,  2Z  Am.  B.  R.  239;  In  re  Clark  Co.,  173  Fed.  658,  23  Am. 
n.  R.  27Z. 


No.  1601. 

Final  Entry  of  Distribution  on  Sale  of  Real  Estate  Free  from 

Liens.  (1) 

The  District  Court  of  the  United  States, 
For  the District  of . 

In  the  matter  of  F.  H,,  bankrupt. 

This  day  came  the  parties  hereto,  and  this  cause  having  been 
referred  to  A.  M.,  as  special  master,  and  said  special  master 
having  heard  the  testimony  and  determined  the  questions  sub- 
mitted to  him  in  accordance  with  this  decree,  and  the  parties 
hereto  being  satisfied  with  said  determination  and  desiring  to 
avoid  the  additional  expense  of  a  report  by  said  special  master, 
,by  consent  of  court,  a  report  of  the  said  special  master  herein 
is  hereby  waived. 

And  the  court  now  coming  on  to  distribute  the  proceeds  of 
the  sales  herein,  remaining  in  the  hands  of  C.  C,  trustee  here- 
in, amounting  to  the  sum  of  $ ,  does  find,  and  the  parties 

hereto  consent  thereto,  as  follows,  viz : 

The  court  does  find  that  the  defendant,  the  W.  G.  Bank,  has 
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the  first  and  best  lien  upon  the  proceeds  arising  from  the 

sale  of  Lot  No.  and  the  defendant,  the  U.   Savings 

Bank  has  the  first  and  best  lien  upon  the  proceeds  arising 

from  the  sale  of  Lots  No. and  No. herein;  that  the 

defendant  O.  E.  H.,  wife  of  the  defendant  F.  H.,  is  not  en- 
titled to  any  dower  in  the  proceeds  arising  from  sales  of  any 
of  the  lots  herein. 

The  court  does  find  that  there  are  unpaid  street  assess- 
ments due  the  city  of upon  Lot  No. amounting  to 

the  sum  of  $ which  should  be  paid  out  of  the  proceeds  of 

the  sale  of  said  Lot  No. before  any  payment  is  made  to 

the  said  \V.  G.  Bank. 

The  court  does  find  that  there  are  unpaid  street  assessments 

due  the  city  of upon  Lots  No. ,  and  No. herein 

amounting  to  the  sum  of  $ ,  which  should  be  paid  out  of 

the  proceeds  of  the  sales  of  said  lots,  before  any  payment  is 
made  to  the  said  U.  Savings  Bank. 

The  court  does  find  that  there  should  be  paid  by  the  parties 
hereto  as  compensation  for  the  services  of  the  Special  Mas- 
ter herein,  including  the  payment  of  stenographer's  services 

by  said  Special  Master,  and  also  the  sum  of  $ due  the 

clerk  of  this  court  for  entering  this  decree,  by  said  Special 

Master,  the  aggregate  sum  of  $ for  his  services  herein, 

and  which  sum  should  be  borne  by  the  parties  hereto  in  pro- 
portion to  their  respective  claims  herein,  to  wit :  $ •  there- 
of by  the  W.  G.  Bank,  and  $ by  the  U.  Savings  Bank. 

The  court  does  find  that  the  proceeds  of  the  sale  of  said  Lot 

No. amounted  to  $ ,  from  which  after  deducting  the 

sum  of  $ the  proportionate  part  of  costs  and  expenses  al- 
ready paid  herein,  there  is  left  the  sum  of  $ and  from 

which  after  deducting  the  sum  of  $ for  street  assessments 

and  $ for  Special  Master  herein,  there  is  left  the  sum  of 

$ y  which  should  be  paid  over  and  distributed  to  the  de- 
fendants, the  W.  G.  Bank  upon  the  notes  set  up  by  it  in  its 
answer  and  cross-petition  herein. 

The  court  does  find  that  the  proceeds  of  the  sale  of  Lots  No. 
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y  and  No. amounted  to  $ y  from  which  after  de* 


ducting  the  sum  of  $ ,  the  proportionate  part  of  costs  and 

expenses  already  paid  herein,  there  is  left  the  sum  of  $ 

and  from  which  after  deducting  the  sum  of  $ for  street 

assessments  and  $ for  the  Special  Master  herein,  there 

is  left  the  sum  of  $ ,  which  should  be  paid  over  and  dis- 
tributed to  the  defendant,  the  U.  Savings  Bank,  upon  the  note 
set  up  by  it  in  its  answer  and  cross-petition  herein. 

It  is  therefore  considered,  ordered  and  adjudged  by  the 
court,  with  the  consent  of  parties  hereto,  that  the  said  sum 

of  $ in  the  hands  of  the  trustee  herein,  be,   and  the 

same  is  hereby  distributed  and  said  trustee  is  hereby  ordered 
and  directed  to  pay  the  same  as  follows ;  to  wit : 

First.  To  A.  M.,  for  his  services  as  Special  Master  herein, 

including  stenographer's  costs  and  $ to  the  clerk  of  this 

court,  the  sum  of  $ . 

Second,  To  J.  K.,  Treasurer  of  the  city  of in  full  of 

unpaid  street  assessments  on  the  lots  sold  herein,  said  sum  of 
$ and  $ amounting  in  all  to  $ . 

Third.  To  the  W.  G.  Bank  upon  the  notes  set  up  in  its  an- 
swer and  cross-petition  herein  the  sum  of  $ . 

Fourth.  To  the  U.  Savings  Bank  upon  the  note  set  up 
in  its  answer  and  cross-petition  herein  the  sum  of  $ . 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dis* 
trict  Court  of  the  United  States  for  the  Southern  District  ol  Ohio. 
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NO.  1602. 

Petition  and  Order  for  Sale  Subject  to  Lien,    (x)* 

(Official  Form  No.  44-) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Respectfully  represents ,  trustee  of  the  estate  of  said 

bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate, 
to  wit  [here  describe  the  estate  or  property  and  its  estimated 
value]  is  subject  to  a  mortgage  [describe  mortgage'],  or  to  a 
conditional  contract  [describe  it],  or  to  a  lien  {describe  the 
origin  and  nature  of  the  lien] ,  or  [if  the  property  be  personal 
property]  has  been  pledged  or  deposited  and  is  subject  to  a 
lien  for  [describe  the  nature  of  the  lien],  and  that  it  would  be 
for  the  benefit  of  the  said  estate  that  said  property  should  be 
sold,  subject  to  said  mortgage,  lien  or  other  incumbrance. 
Wherefore  he  prays  that  he  may  be  authorized  to  make  sale 
of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of ,  A.  D.  190—. 


Trustee. 
The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  hearing  before  me,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  creditors  of  said  bankrupt,  now, 
after  due  hearing,  no  adverse  interest  being  represented  there- 
at [or,  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be 
authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  by  auction  [or,  at  private  sale],  keep- 
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ing  an  accurate  account  of  the  property  sold  and  the  price 
received  therefor  and  to  whom  sold;  which  said  account  he 
shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of ,  A.  D.  19 — . 


Referee  in  Bankruptcy. 

(1)  See  In  re  Platteville  Co..  147  Fed.  828,  17  Am.  B.  R.  291 ;  N.  B.  A., 
Sec.  70b.  The  Act  of  March  3.  1893,  27  Stat.  L.  751,  does  not  apply  to 
sales  in  bankruptcy  although  its  terms  are  general,  the  latter  being  governed 
by  N.  B.  A.,  Sec.  70b.    Robertson  v.  Howard,  229  U.  S.  254,  57  L.  Ed.  1174. 


No.  1603. 

General  Notice  of  Petition  to  Sell  Real  £state.(l) 

The  District  Court  of  the  United  States, 
For  the District  of . 

In  the  matter  of 


A.  B.,  >      ^"^ 

'    \'  \  In  Bankruptcy. 

Bankrupt.    ; 

To  the  Creditors  of  A.  B.,  Bankrupt: 

You  are  hereby  notified  that  on  Wednesday,  ,  at  2 

o'clock  p.  m.,  at  my  office,  southwest  corner  of  Third  and 

Walnut  streets, ,  I  will  hear  the  petition  hereto  annexed 

and  make  such  order  as  may  seem  proper  and  for  the  best 
interests  of  the  estate  of  bankrupt.  Your  attendance  at  said 
meeting  is  requested.  A.  M., 

Referee  in  Bankruptcy. 

Dated  at . 

(1)  Where  sale  at  upset  price  did  not  take  place  during  the  time  limited 
in  the  notice,  a  new  notice  must  be  given  before  a  new  order  may  be  made. 
AUgair  v.  Fisher,  143  Fed.  962,  16  Am.  B.  R.  268. 

Notice  is  not  required  of  application  to  confirm  a  sale.  In  re  Nevada, 
etc..  Mines  Co..  1<98  Fed.  497. 

Refer  to  N.  B.  A.,  Sees.  47a  (2)  and  70b  and  Gen.  Ord.  18,  concerning 
sales  in  bankruptcy. 
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No.  1604. 

Trustee's  Petition  to  Sell  Portion  of  Bankrupt's  Estate,  Sub- 
ject to  Incumbrances  (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

Respectfully  represents  C.  C,  trustee  of  the  estate  of  said 
bankrupt,  that  a  certain  portion  of  said  bankrupt's  estate,  to 

wit:     Lot  No.  in  E.  J.  M/s  first  subdivision  of f 

is  subject  to  a  mortgage  to  the  C.  B.  Loan  &  Savings  Com- 
pany of ,  in  the  sum  of  $ and  is  also  subject  to  the 

dower  right  of  O.  E.  H.,  wife  of  bankrupt,  and  taxes  and 
assessments,  and  that  it  would  be  for  the  benefit  of  said  estate 
that  said  real  estate  should  be  sold,  subject  to  the  said  mort- 
gage and  dower. 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale 
of  said  real  estate  subject  to  the  incumbrances  thereon. 

Dated  this day  of 19 — . 

Trustee  in  Bankruptcy. 

( I )  Taken  from  the  record  in  re  Frederick  J.  Bradshaw,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


No.  1605 

Order  Authorizing  Trustee  to  Sell  Portion  of  Bankrupt's  Es- 
tate, Subject  to  Incumbrances,     (i). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

This  cause  coming  on  for  hearing*  on  the  petition  of  the 
trustee  to  sell  the  real  estate  of  bankruot,  suljject  to  liens,  and 
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said  petition  having  been  filed  on  the day  of , 

and  having  come  on  for  hearing  before  me  this  day,  of  which 

hearing  more  than  days  notice  was  given  by  mail  to 

creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse 
interest  being  represented  thereat,  it  is  ordered  that  the  trus- 
tee herein  be  authorized  to  sell  the  portion  of  bankrupt's  es- 
tate referred  to  in  his  petition,  subject  to  the  liens,  etc.,  there- 
on, at  private  sale.  The  trustee  is  directed  to  advertise  on  the 
day  of ,  19 — ,  in  the  C  Index,  for  bids  to  be 


sent  to  the  trustee  up  to o'clock  on  the day  of , 

19 — .    Said  trustee  is  directed  to  report  said  bids  at  a  hearing 

before  the  undersigned  referee  on  the day  of ,  19 — , 

at  which  time  an  adjourned  meeting  will  be  held  for  the  pur- 
pose of  accepting  or  rejecting  the  highest  and  best  bid  so 
received.  Said  bids  shall  be  for  cash,  on  confirmation  by  the 
court.  A.  M., 

Referee  in  Bankruptcy. 

(1)  Taken  from  the  record  in  re  Frederick  J.  Bradshaw,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohia 


Ho.  1606 

Notice  of  Trustee's  Sale  Subject  to  Liens. 

The  District  Court  of  the  United  States 

For  the District  of 

Division  No. 


In  re  Bankruptcy  of  B.  H. 

In  pursuance  of  an  order  to  me  directed,  I  will  receive  at 

my  office,  southwest  comer  of  Third  and  Walnut  streets, , 

up  to  2  o'clock  p.  m.,  on ,  bids  for  the  purchase  of  the 

bankrupt's  real  estate,  known  as  No. K.  avenue, , 

and  being  Lot  in  E.  J.  M.'s  first  subdivision  of , 

subject  to  a  mortgage  to  the  C.  B.  Loan  and  Savings  Com- 
pany of ,  in  the  sum  of  about ,  and  also  subject  to 

the  dower  right  of  O.  E,  H.,  wife  of  bankrupt,  and  to  taxes 
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and  assessments.  Terms  of  sale. to  be  cash  on  confirmation 
by  the  court.  All  bids  will  be  reported  by  me  at  an  ad- 
journed meeting  of  creditors  held  before  A.  M.,  Referee  in 
Bankruptcy,  southwest  corner  Third  and  Walnut  streets, 
,  on >  at  z  o'clock  p.  m.,  for  the  action  of  said  referee. 

Trustee  in  Bankruptcy. 


No.  1607 

Report  of  Trustee  of  Sale  Subject  to  Incumbrances  (z). 

The  District  Court  of  the  United  States 
For  the District  of  '*— 

In  the  matter  of 

F.  H., 
Bankrupt. 
To  A.  M.,  Esq., 

Referee  in  Bankruptcy. 
Dear  Sir : 

The  undersigned  trustee  herein  begs  to  report  that  in  ac- 
cordance with  the  order  of  court,  he  advertised  for  bids  for 

the  purchase  of  the  bankrupt's  real  estate,  known  as  No. 

K.  avenue and  being  Lot  No. in  E.  J.  M.'s  first  sub- 
division of ,  subject  to  the  mortgage  of  the  C.  B.  Loan 

&  Savings  Company  of ,  and  also  subject  to  the  dower 

right  of  O.  E.  H.,  wife  of  bankrupt,  and  to  taxes  and  assess- 
ments. Publication  of  notice  was  made  in  the  C.  I.  on  the 
day  of ,  19 — y  and  copies  of  said  publication  were 


also  mailed  to  all  creditors,  proof  of  publication  of  notice  in 
the  C.  I.  is  hereto  attached  and  also  copy  of  notice  sent  to  all 
creditors. 

The  undersigned  trustee  reports  that  he  has  received  the  bid 

hereto  attached  of  O.  E.  H.,  offering  to  pay  the  sum  of  $ 

for  said  real  estate,  subject  to  said  liens,  etc.     The  under* 
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signed  trustee  reports  that  said  bid  was  the  only  bid  re- 
ceived by  him  and  he  recommends  the  acceptance  of  said 
bid  and  asks  for  such  order  as  the  court  may  see  proper  to 
make  in  the  premises.  C.  C, 

Trustee  in  Bankruptcy. 
dav  of ,  i< 


( I )  Taken  from  the  record  in  re  Frederick  J.  Bradshaw,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohia 


No.  1608 

Petition  and  Order  for  Private  Sale.    (i). 

(Official  Form  No.  45.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Respectfully  represents ,  duly  appointed  trustee  of  the 

estate  of  the  aforesaid  bankrupt. 

That  for  the  following  reasons,  to  wit: 


it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell 
at  private  sale  a  certain  portion  of  the  said  estate,  to  wit : 


Wherefore  he  prays  that  he  may  be  authorized  to  sell  the 
said  property  at  private  sale. 

Dated  this day  of ,  A.  D.  19 — . 

.  ^ 

Trustee. 
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The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  a  hearing  before  nie,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  creditor^  of  said  bankrupt,  now, 
after  due  hearing,  no  adverse  interest  being  represented  there- 
at [or,  after  hearing in  favor  of  said  petition  and 

in  opposition  thereto],  it  is  ordered  that  the  said  trustee  be 
authorised  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate 
account  of  each  article  sold  and  the  price  received  therefor  and 
to  whom  sold ;  which  said  account  he  shall  file  at  once  with  the 
referee. 

Witness  my  hand  this day  of ,  A.  D.  19—. 


Referee  in  Bankruptcy. 

( 1 )   See  note  to  Form  Xo.  1597. 


No.  1609. 

Petition  and  Order  for  Sale  of  Perishable  Property  (i). 

(Official  Form  No.  46.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt 


In  Bankruptcy. 


Respectfully  represents ,  the  said  bankrupt  [or,  a  cred- 
itor or,  the  receiver,  or,  the  trustee  of  the  said  bankrupt's 
estate] . 

That  a  part  of  the  said  estate,  to  wit : • 


now  in ,  is  perishable,  and  that  there  will  be  loss  if  the 

same  is  not  sold  immediatelv. 


2472  BANKRUPTCY* 

Wherefore  he  prays  the  court  to  order  that  the  same  be 
sold  immediately  as  aforesaid. 

Dated  this day  of ,  A.  D.  189 — . 


The  foregoing  petition  having  been  duly  filed  and  having 
come  on  for  a  hearing  before  me,  of  which  hearing  ten  days' 
notice  was  given  by  mail  to  the  creditors  of  the  said  bankrupt 
lor,  without  notice  to  the  creditors],  now,  after  due  hearing, 
no  adverse  interest  being  represented  thereat  lor,  after  hear- 
ing   in  favor  of  said  petition,  and in  opposition  there- 
to], I  find  that  the  facts  are  as  above  stated  and  that  the  same 
is  required  in  the  interest  of  the  estate,  and  it  is  therefore 
ordered  that  the  same  be  sold  forthwith  and  the  proceeds 
thereof  deposited  m  court. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 


Referee  in  Bankruptcy. 

(i)  Gen.  Ord.  18,  par.  3. 

An  order  of  sale  ought  not  to  be  made  until  after  an  adjudication  of 
bankruptcy,  unless  the  property  is  of  such  a  nature  that  immediate  sale 
is  necessary  to  preserve  its  value.  In  re  Kelley  Dry  Goods  Co.,  102  Fcd 
747.  4  Am.  B.  R.  528. 

In  re  Beuters  Sons,  7  Am.  B.  R.  768,  a  stock  of  hardware  was  held 
not  to  be  "perishable  property." 


No.  1610. 

Order  for  Sale  of  Uncollected  Accounts  (x)» 

The  District  Court  of  the  United  States 

For  the District  of      ■ 

In  the  matter  of 

F.  H., 
Bankrupt. 

For  good  cause  shown,  and  in  pursuance  of  direction  ol 
creditors  the  trustee  herein  is  hereby  ordered  and  directed  to 
advertise  for  bids  for  uncollected  accounts  remaining  in  the 
hands  of  the  trustee  herein  and  uncollected.     Said  advertise- 
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ment  shall  give  ten  days'  notice  of  the  time  and  place  when 
the  trustee  will  receive  bids,  and  such  notice  shall  be  adver- 
tised once  in  the Enquirer  and  once  in  the Trib- 
une. Said  bids  shall  be  for  cash,  upon  the  confirmation  of  bid 
by  the  court.  Said  trustee  is  directed  to  rettmi  his  report  of 
bids  without  unnecessary  delay. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohiow 


Ho,  leii 

Notice  of  Sale  of  Uncollected  Accounts  (x)» 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

In  pursuance  of  an  order  directed  to  me  on  the  matter  of 

the  bankruptcy  of  F.  H.,  No. ,  in  the  District  Court  of 

the  United  States  for  the District  of ,  I  will  receive 

bids  for  the  purchase  of  all  the  uncollected  accounts  of  the 
said  F.  H.,  remaining  in  my  hands  as  trustee,  at  my  office 

Room Building ,  up  to  the day  of ,  19 — , 

at o'clock. 

Terms  of  sale,  cash  on  day  of  sale,  subject  to  confirmation 
by  the  court.  The  right  is  reserved  in  the  court  to  reject  any 
or  all  bids.  A  list  of  such  uncollected  accounts  can  be  seen  at 
my  office  on  application  to  the  undersigned.  C.  C, 

Trustee  in  Bankruptcy. 

day  of , 


(1)  Taken  from  the  record  In  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  Ignited  States  for  the  Southern  District  of  Ohio. 
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No.  1612. 

Intervening  Petition  of  Receiver  Objecting  to  Sale  by  Trustee. 

In  the  District  Court  of  the  United  States  for  the  Western 
District  of  Xorih  Carolina. 

In  re  Robert  Harris  and  W.  C.  Harris,  copartners,  as  Robert 
Harris  &  Brother.    In  bankruptcy. 

W.  R.  Dalton,  receiver,  intervenes  in  this  proceeding,  and 
respectfully  shows  to  the  court: 

I.  That  Robert  Harris  and  his  brother,  H.  C.  Harris,  as 
partners,  under  the  firm  name  of  Robert  Harris  &  Brother, 
carried  on  the  business  of  dealing  in  and  manufacturing  plug 
and  leaf  tobacco  in  the  town  of  Reidsville,  North  Carolina, 
many  years  prior  to  the  dissolution  of  said  copartnership  by 
the  death  of  H.  C.  Harris,  which  occurred  on  the  11th  day  of 
April,  1911,  leaving  Robert  Harris  as  surviving  partner,  whose 
duty  it  was  to  wind  up  and  settle  all  partnership  matters,  and 
is  so  doing,  to  do  many  things  prescribed  by  the  statutes  of 
North  Carolina,  in  such  cases  made  and  provided,  which  trust 
he  utterly  failed  to  perform ;  and  at  the  instance  of  an  applica- 
tion by  the  personal  representatives  of  H.  C.  Harris  and  cred- 
itors of  said  dissolved  firm  this  petitioner  has  been  appointed 
by  the  superior  court  of  Rockingham  county  as  receiver  of  the 
property  and  assets  of  the  dissolved  firm,  with  the  duty  and 
obligation  to  settle  up  the  same  as  the  surviving  partner  should 
have  done.    . 

II.  That  he  has  ascertained  that  the  surviving  partner  has 
wasted  a  large  portion  of  the  assets  of  the  dissolved  firm  and 
has  used  the  greater  part  of  what  remains  of  said  assets  in 
the  business  and  in  the  furtherance  of  a  new  copartnership, 
composed  of  himself  and  William  C.  Harris,  and  also  using 
as  the  name  of  the  new  firm  the  name  of  the  dissolved  firm, 
to-wit,  Robert  Harris  &  Brother. 

III.  That  the  new  firm  has  been  adjudged  bankrupt  in  this 
proceeding  and  Ira  R.  Humphreys,  Esq.,  has  been  appointed 
Its  trustee  in  said  proceeding. 

IV.  That  the  said  bankrupt  firm  scheduled  as  the  property 
of  the  said  firm,  among  its  assets,  a  large  amount  of  the  prop- 
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erty,  real  and  personal,  of  the  dissolved  firm,  and  among  other 
property  of  the  real  estate  upon  which  is  located  the  manu- 
facturing plant  of  the  dissolved  firm,  used  since  the  dissolu- 
tion by  tlie  bankrupt  firm,  and  ninety  shares  of  the  stock  of 
the  Citizens'  Bank  of  ReidsviUe  and  forty-seven  shares  of 
stock  in  the  Dixie  Fire  Insurance  Company,  and  such  other 
personal  property  used  in  connection  with  the  manufacturing 
plant. 

V.  That  the  said  trustee  in  bankruptcy  has  been  put  in 
possession  of  said  property  of  the  dissolved  firm  and  has  adver- 
tised for  sale  on  the  29th  day  of  September,  1913,  the  real 
estate  upon  which  is  located  the  manufacturing  plant  of  the 
dissolved  firm,  and  as  petitioner  is  informed,  claims  to  hold 
other  real  estate  of  the  dissolved  firm,  the  bank  stock  and  the 
insurance  stock  above  mentioned,  as  well  as  the  real  estate 
upon  which  is  located  the  factory  building  and  other  buildings 
composing  the  plant,  and  all  machinery  and  other  personal 
property  connected  therewith,  as  the  property  of  the  bankrupt 
firm. 

VI.  That  as  this  intervener  petitioner  is  advised,  and  so 
alleges,  there  are  not  sufficient  assets  of  the  dissolved  firm  to 
pay  its  creditors,  and  they  will  have  to  be  paid  pro  rata  their 
claims. 

VIL  That  a  sale  of  the  property  of  the  dissolved  firm  by 
the  said  trustee  before  the  question  of  ownership  is  settled, 
will  result  in  a  great  sacrifice  and  in  litigation  between  pur- 
chasers and  the  representative  of  H.  C.  Harris,  the  creditors 

« 

of  the  dissolved  firm  and  this  receiver,  with  the  consequent 
diminution  in  the  value  of  the  assets;  and,  therefore,  this  re- 
ceiver asks  that  all  orders  of  sale  of  said  property  be  revoked 
until  there  is  a  proper  adjudication  of  the  rights  of  this  re- 
ceiver and  trustee  in  bankruptcy  in  and  to  said  property;  and 
that  the  court  declare  and  adjudge  the  intervening  petitioner 
is  the  owner  of  said  property  as  receiver  of  the  assets  of  Robert 
Harris  &  Brother,  dissolved.  W.  R.  Dalton, 

Receiver. 
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Ho.  1613. 

Petition  of  Trustee  to  Sell  Bank  Stock. 

United  States  of  America,  Western  District  of  North  Carolina, 
at  Greensboro. 

In  the  matter  of  Robert  Harris  and  William  C.  Harris, 
individually,  and  doing  business  as  Robert  Harris  &  Brother, 
alleged  banknipts : 

Your  petitioner,  the  trustee  heretofore  elected  in  the  above- 
entitled  matter,  begs  leave  to  report  to  the  court  that  as  ap- 
pears from  the  undisputed  claims  filed  against  the  bankrupt 
estate  herein,  there  is  an  indebtedness  of  $16,000  in  favor  of 
The  Citizens'  Bank  of  Reidsville,  $11,000  of  which  is  evi- 
denced by  notes  executed  direct  from  Robert  Harris  &  Brother 
to  The  Citizens'  Bank,  and  $5,000  is  evidenced  by  a  joint  note 
signed  by  J.  H.  Walker  &  Company  and  Robert  Harris  & 
Brother,  payable  to  the  same  bank. 

That  by  virtue  of  the  provisions  of  the  charter  of  The  Citi- 
zens' Bank  of  Reidsville,  granted  by  tlie  general  assembly  of 
North  Carolina  at  its  session  in  1885,  and  to  be  found  in  the 
laws  of  that  session  at  page  703  et  seq,,  a  lien  is  given  against 
the  stock  of  any  stockholder  who  is  indebted  to  the  bank  in 
priority  over  that  of  creditors  of  said  stockholder.  I  find  that 
at  the  time  of  the  extension  of  the  credit  of  Robert  Harris  & 
Brother,  as  evidenced  by  these  several  notes  to  The  Citizens' 
Bank,  that  the  said  Robert  Harris  &  Brother  were  stock- 
holderSy  and  had  been  for  a  number  of  years  prior  thereto,  in 
the  Citizens*  Bank,  being  the  owners  of  one  hundred  shares 
of  the  capital  stock  of  said  bank,  at  the  par  value  of  $100  per 
share. 

That  your  trustee  is  of  opinion,  after  investigating  the 
matter,  that  the  general  creditors  are  not  entitled  to  participate 
in  the  proceeds  of  the  sale  of  this  stock  until  the  above-men- 
tioned indebtedness  is  first  paid,  and  he  therefore  recommends 
tliat  the  court  make  an  order  decreeing  the  priority  of  this  claim 
as  above  indicated,  and  directing  the  trustee  to  make  sale  of 
said  stock,  subject  to  the  confirmation  of  this  court,  without 
delay,  and  that  an  order  directing  him  to  dispose  of  the  funds 
received  by  him  be  herein  entered,  as  above  indicated. 

Ira  R.  Humphreys,  Trustc?. 
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Ho.  1614. 

Notice  of  Sale  of  Bank  Stock  (z).« 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 

Notice  is  hereby  given  pursuant  to  an  order  made  in  the 

matter  of  the  bankruptcy  of  F.  H.,  No. in  the  District 

Q>urt  of  the  United  States  for  the District  of ,  we 

will  on  behalf  of  the  Trustee  in  Bankruptcy  of  said  F.  H.,  and 
of  all  others  concerned,  offer  at  public  sale  to  the  highest  and 

best  bidder  on  the day  of ^  19 — ,  at o'clock, 

at  the Stock  Exchange,  No.  street,  shares 

of  the  capital  stock  of  the  W.  G.  Bank  of y  each  of  said 

shares  being  of  the  par  value  of  $ .    Terms  of  sale  cash 

on  confirmation  of  sale  by  the  court. 

I.  B.  &  Q>mpany. 

day  of 19 — . 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dia 
trict  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 


NO.  1615 

Report  of  Sale  of  Bank  Stock  (z). 

The  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 

F.  H., 
Bankrupt. 
To  the  Referee  in  the  Said  Above  Cause: 

The  undersigned  auctioneers  herein,  beg  to  report  that  in 
pursuance  of  the  order  of  court  they  sold  on  the day  of 
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19 — y  at  the  Stock  Exchange  in shares  of  stock  of 


the  W.  C.  Bank,  each  share  of  the  par  value  of  $ to  C.  M,, 

at  $ ,  making  a  total  for  said shares  of  $ .    We 

attach  hereto  copy  of  advertisement  and  bill  for  the  same.  The 

costs  of  said  sale  have  been  $ ,  for  advertising,  and  $ 

for  our  commission.     The  balance  amounting  to  $ will 

be  paid  over  to  C.  C,  trustee,  on  confirmation  of  said  sale. 
We  respectfully  ask  that  the  sale  be  confirmed. 

I.  B.  &  Company. 

(i)  Taken  from  the  record  in  re  Nicholas  Wolff,  pending  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  Ohia 


No.  1616 

Report  of  Trustee's  Sale  of  Unmanuiactured  Stock  (x). 

The  District  Court  of  the  United  States 

For  the District  of  — — 

In  the  matter  of 

F.  H., 
Bankrupt. 

Pursuant  to  an  order  to  me  directed  as  Trustee  in  Bank- 
ruptcy of  F.  H.,  bankrupt,  No.  District  Court  of  the 

United  States, District  of ,  I  will  on  the day 

of  y   19 — ,  at  o'clock,  on  the  premises  on  


street, ,  offer  at  public  sale  all  the  goods,  chattels  and  per- 
sonal property  of  said  bankrupt  \_except  book  accounts  and 
cash  on  hand'],  consisting  of  unmanufactured  stock  used  in 

the  manufacture  of ,  as  per  inventory  on  file  with  A.  M., 

Referee  in  Bankruptcy,  and  a  copy  of  which  can  be  seen  at  my 

office  No. ,  street, .    Terms  of  sale  to  be  cash  upon 

the  confirmation  by  the  court.  Said  property  to  be  sold  as  an 
entirety.    The  highest  and  best  bid  to  be  returned  to  said  court 

for  confirmation  or  other  action  on  the day  of  , 

19—.  C.  C, 

Trustee  in  Bankruptcy. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co..  pending  in  the 
District  Court  of  the  United  States  for  the  Southern  District  of  Ohio. 
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Ho.  1617. 

Notice  of  Petition  and  Sale  of  Chattels  (z)* 

The  District  Court  of  the  United  States 

The District  of . 

Division. 

In  the  matter  of 

A.  B., 
In  Bankruptcy. 

This  day  the  trustee  filed  his  petition  for  authority  to  sell 
the  stock  of  goods  of  the  bankrupt  in  lots  at  public  auction  to 
the  highest  bidder  without  reserve ;  said  petition  will  come  on 
for  hearing  at  the  office  of  the  undersigned  1603  Union  Trust 

Building, ,  on ,  at o'clock  — m.,  and  if  not  then 

otherwise  ordered  said  sale  will  be  ordered  and  held ,  as 

advertised.  M.  W.. 

Referee. 
Dated  at . 

(i)  The  above  form  of  notice  has  been  used  when  it  was  advisable  to 
save  time,  and  the  necessity  of  giving  a  second  notice  of  sale  for  ten 
days  after  sale  is  ordered. 


No.  1618 

Trustee's  Report  of  Exempted  Property  (x). 

(Official  Form  No.  47.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At ,  on  the dav  of ,  v 

The  following-  is  a  schedule  of  property  designated  and  set 
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apart  to  be  retained  by  the  bankrupt  aforesaid,  as  his  own 
property,  under  the  provisions  of  the  Acts  of  Congress  relating 
to  bankruptcy: 


General  head. 

Particular  description. 

Value. 

Military  uniform,  arms,  and 
eauioments 

DoUs. 

Qs. 

Property  exempted  by  state 
laws 

Trustee. 

(1)  B.  A.  1898.  Sec.  47a,  clause  11.  Loveland's  Bank.,  Sees.  177  et  seq. 
Gen.  Ord.  17,  and  In  re  Harrell,  222  Fed  160.  See  Sec.  6a,  which  pre- 
scribes that  exemptions  be.  determined  in  accordance  wilh  the  state  law. 

Upon  being  set  aside  as  exempt  the  property  passes  entirely  from  the 
control  of  the  bankruptcy  court.  Jn  re  Grime;,  96  Fed.  529,  2  Am.  B.  R. 
160;  Bell  v.  Grocery  Co.,  12  Am.  B.  R.  159. 

As  to  valuation,  see  In  re  Manning,  112  Fed.  948  7  Am.  B.  R.  571; 
In  re  Diller,  100  Fed.  931. 


Ho.  1619. 

Trustee's  Return  of  no  Assets. 

(Official  Form  No.  48.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt. 


in  said  district,  on  the 


day  of 


A.  D. 


At  

18—. 

On  the  day  aforesaid,  before  me  comes  ,  of .  in 

the  county  of ,  and  state  of ,  and  makes  oath  and 

says  that  he,  as  trustee  of  the  estate  and  effects  of  the  above- 
named  bankrupt,  neither  received  nor  paid  any  moneys  on 
account  of  the  estate. 
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Subscribed  and  sworn  to  before  me  at  ,  this day 

of ,  A.  D.  19—.  , 

Referee  in  Bankruptcy. 


No.  1620. 

Forthcoming  Bond  to  Trustee  in  Bankruptcy. 

Know  all  men  by  these  presents:  That  we,  the  Bank  of 
Mulhouse,  as  principal  obligor,  and  the  American  Surety  Com- 
pany of  New  York,  as  surety,  are  held  and  firmly  bound, 
jointly  and  severally,  unto  J.  A.  E.  Pyle,  trustee  in  bankruptcy 
for  Steele,  Miller  &  Company,  bankrupts,  in  the  sum  of  sixty- 
five  thousand,  five  hundred  and  thirtv-one  25/100  dollars 
($65,531.25),  for  the  payment  whereof,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors,  administrators 
and  successors,  jointly  and  severally,  firmly  by  these  presents. 

Signed  and  sealed  this  14th  day  of  February,  A.  D.  1911. 

The  condition  of  this  obligation  is  such  that,' 

Whereas,  in  a  certain  cause  now  pending  in  the  United 
States  district  court  for  the  eastern  district  of  Louisiana,  New 
Orleans  division.  No.  14,240  of  the  docket  of  said  court,  and 
entitled  "J-  A.  E.  Pyle,  trustee,  v.  Texas  Transport  &  Ter- 
minal Company  et  al,"  the  said  Pyle  made  claim  to  nine  hun- 
dred bales  of  cotton  fully  described  in  tlie  pleadings  in  said 
cause,  and  obtained  from  said  court  an  order  or  injunction 
prohibiting  the  removal  of  said  cotton  from  the  jurisdiction  of 
this  court;  and 

Whereas,  on  the  tenth  day  of  February,  1911,  an  order 
was  rendered  in  said  cause  giving  leave  to  the  said  Bank  of 
Mulhouse  to  release  the  said  cotton  from  the  operation  of  said 
injunction  by  substituting  a  bond  therefor; 

Now,  Therefore,  if  the  said  United  States  district  court 
in  said  cause  shall  decree  that  the  said  obligee,  the  trustee  in 
bankruptcy,  is  entitled  to  said  cotton  or  any  part  of  it,  and 
if  the  said  Bank  of  Mulhouse  shall  produce  said  cotton  or  the 
part  thereof  to  which  the  obligee  may  be  so  decreed  to  be 
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entitled  to,  or  pay  to  the  obligee  the  value  of  said  cotton,  or 
of  the  part  thereof  to  which  the  obligee  may  be  so  decreed  to 
be  entitled,  tlie  value  to  be  the  value  at  the  time  of  the  release 
as  shown  by  the  amount  of  the  bond,  then  this  obligation  shall 
be  null  and  void;  otherwise  to  be  of  full  force  and  effect. 

[Signatures  and  approval.^ 

No.  1621. 

Order  on  Bankrupts  to  Turn  Over  Assets. 

[Caption.^ 

Qiarles  H.  Horton,  Esq.,  the  trustee  herein,  having  made 
an  application  to  compel  Samuel  Mendelsohn  and  Moses 
Mendelsohn,  the  bankrupts  above  named,  to  turn  over  to  him 
as  said  trustee  certain  monevs,  the  amount  of  which  has  been 
found  to  be  $2,168.21,  alleged  to  be  in  the  possession  and 
control  of  said  bankrupts,  and  the  said  Samuel  Mendelsohn  and 
Moses  Mendelsohn  having  filed  their  verified  answer  thereto 
and  the  matter  having  been  duly  heard  and  testimony  taken 
and  the  referee  having  rendered  a  decision  thereon, 

Now,  upon  reading  and  consideration  of  the  petition  of 
Charles  H.  Horton,  Esq.,  trustee,  herein,  and  the  answer  of 
^amuel  and  Moses  Mendelsohn,  the  bankrupts  herein,  the  testi- 
mony, and  all  proceedings  had  herein,  and  after  full  hearing 
on  all  matters  in  support  of  said  petition,  and  in  opposition 
thereto,  it  is 

Ordered  that  the  prayer  of  the  trustee's  petition  herein  to 
the  effect  that  the  bankrupts  turn  over  to  the  said  trustee  the 
sum  of  $2,168.21,  by  an  order,  is  hereby  granted; 

And  it  is  further  ordered  that  the  said  Samuel  Mendelsohn 
and  Moses  Mendelsohn,  bankrupts  herein,  account  for  and 
pay  over  within  fifteen  (15)  days  from  the  date  hereof,  to 
Charles  H.  Horton,  Esq.,  as  trustee  herein,  the  sum  of 
$2,168.21,  belonging  to  their  said  estate  in  bankruptcy,  and 
found  to  be  in  their  possession  or  under  their  control. 

Ezra  H.  Ripple,  Jr., 
Referee  in  Bankruptcy. 
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No.  1622. 

Order  Denying  Intervention  of  One  Claiming  a  Preference 

for  Rent. 

[Caption.] 

The  within  cause  coming  on  to  be  heard,  and  it  appearing 
from  the  original  and  amended  intervention  of  tlie  Southern 
Railway  Company  and  the  admission  of  the  trustee  in  bank- 
ruptcy in  his  answer  and  objections  thereto,  that  there  are  no 
disputed  issues  of  facts,  the  only  issue  being  as  to  the  right  of 
the  intervener  under  the  admitted  facts  to  the  lien  and  prefer- 
enee  set  up  in  and  claimed  by  it  in  such  intervention,  and  the 
case  having  been  submitted  to  the  court  on  the  said  intervention 
and  amendHient  thereto,  and  upon  the  sworn  answer  of  the 
said  trustee  in  bankruptcy;  and  it  further  appearing  by  the 
admission  in  judicio  of  the  said  intervener  Southern  Railway 
Company,  that  prior  to  the  adjudication  of  tlie  said  Jones 
Bros.  &  Company  as  bankrupt,  the  Southern  Raihvay  Com- 
pany had  not  levied  any  distress  warrant  upon  the  property  of 
the  said  Jones  Bros.  &  Company,  it  is  ordered  that  the  claim 
of  a  preference  in  behalf  of  the  said  Southern  Railway  Com- 
pany be  and  hereby  it  is  denied,  and  the  said  Southern  Railway 
Company  is  only  allowed  to  prove  its  claim  as  an  unsecured 
claim  against  the  said  bankrupt  estate. 

This  28th  day  of  August,  1915. 

P.  H.  Adams, 
Referee  in  Bankruptcy. 

No.  1623. 

Order  of  Referee  Dismissing  Intervening  Petition. 

[Caption,] 

At  Muskogee,  in  said  district,  on  this  the  27th  day  of  May, 
1915,  before  Honorable  Ezra  Brainerd,  Jr.,  referee  in  bank* 
ruptcy : 

On  May  1,  1915,  there  came  on  for  hearing  before  the 
court  at  Bartlesville,  in  said  district,  the  petition  of  interven- 
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tion  of  C.  B.  Norton  Jewelry  Company,  Samuel  Feller  ap- 
pearing as  counsel  for  the  intervenor,  and  K.  F.  Hinds,  the 
trustee  in  bankruptcy,  appearing  in  person,  and  the  court  hav- 
ing heard  the  evidence  and  the  arguments  of  counsel,  took  the 
matter  under  advisement,  and  being  now  well  and  sufficiently 
advised  in  the  premises,  finds  the  issues  herein  in  favor  of  the 
trustee  and  against  the  intervenor,  as  per  memorandum  opinion 
this  day  filed. 

It  is,  therefore,  ordered,  adjudged  and  decreed  by  the  court 
that  the  petition  of  intervention  of  the  C.  B.  Norton  Jewelry 
Company  be,  and  the  same  is  hereby,  dismissed  for  want  of 
equity  and  the  costs  of  this  proceeding  herein  assessed  in  the 
sum  of  twenty  ($20)  dollars  are  hereby  taxed  against  the 
intervenor. 

To  all  of  which  action  by  the  court  the  intervenor  asks  and 
is  allowed  its  several  exceptions. 

Ezra  Brainerd,  Jr., 
Referee  in  Bankruptcy. 


No.  1624. 

Petition  for  Liquidation  of  Claim.  (1) 

[Caption.] 

Now^  comes  John  B.  Mullings,  of  Waterbury,  county  of 
New  Haven,  state  of  Connecticut,  and  alleges : 

1.  That  your  petitioner  was  on  the  25th  day  of  July,  1913, 
and  now  is,  the  owner  of  a  building  situated  upon  the  easterly 
side  of  Bank  Street,  in  said  Waterbury.  between  Center  Street 
and  Grand  Street,  in  which  building  The  Mullings  Clothing 
Company,  a  duly  organized  corporation  located  in  said  Water- 
bury, at  that  time  occupied  and  conducted  therein  a  clothing 
business. 

2.  That  on  the  25th  day  of  July,  1913,  your  petitioner  and 
said  The  Mullings  Clothing  Company  entered  into  a  contract 
of  lease,  by  the  terms  of  which  said  The  Mullings  Clothing 
Company  leased  the  first  floor,  cellar  and  basement  of  said 
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building  for  the  term  of  five  years  from  the  first  day  of  Octo- 
ber, 1914,  for  the  annual  rental  of  twelve  thousand  dollars 
($12,000),  payable  in  monthly  instalments  of  one  thousand 
dollars  ($1,000)  each. 

3.  Prior,  to  the  execution  of  said  lease,  said  The  MuUings 
Clothing  Company  occupied  said  premises  by  virtue  of  a  pre- 
vious lease,  the  rental  denominated  in  said  instrument  being 
eight  hundred  dollars  ($800)  per  month.  The  term  of  lease 
referred  to  in  paragraph  2  began  upon  the  termination  of  the 
leasehold  period  as  specified  in  the  first  lease  referred  to  in 
this  paragraph. 

4.  On  the  19th  day  of  August,  1914,  the  directors  of  said 
The  Mullings  Clothing  Company  voted  to  discontinue  business 
and  wind  up  the  affairs  of  the  corporation,  and  on  the  21st 
day  of  August,  1914,  W.  P.  Barrows,  H.  A.  Barrows  and 
George  E.  Donnelly  being  all  of  the  stockholders  of  said  The 
Mullings  Clothing  Company,  joined  as  plaintiffs  in  an  action 
in  which  they  alleged  that  the  corporation  had  voted  to  dis- 
continue business,  prayed  for  the  dissolution  and  winding  up 
of  the  corporation  and  for  the  appointment  of  a  receiver,  and 
at  the  same  time  made  application  for  the  appointment  of  a 
temporary  receiver,  said  action  being  returnable  before  the 
superior  court  for  New  Haven  county,  state  of  Connecticut, 
to  be  held  at  Waterbury. 

5.  Upon  issue  being  joined,  said  superior  court  found  the 
allegations  of  the  complaint  true  and  appointed  a  receiver  to 
wind  up  and  dissolve  the  corporation  and  to  administer  the 
assets. 

6.  Subsequently,  and  while  the  receiver  of  said  superior 
court,  Carl  Macomber,  was  in  charge  of  the  property  and 
affairs  of  said  The  Mullings  Clothing  Company,  on  the  18th 
day  of  September,  1914,  application  having  been  made  that 
said  receiver  be  instructed  in  regard  to  the  administration  of 
the  estate  and  the  disposition  of  the  contract  of  lease,  the 
receiver,  acting  under  instructions  of  said  court,  upon  due 
hearing,  had  repudiated  the  contract  of  lease  hereinbefore  re- 
ferred to. 
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7.  Thereafter  said  receiver  continued  to  occupy  said  prem- 
ises and  paid  therefor  at  the  rate  of  eight  hundred  dollars 
($800)  per  month.  On  or  about  the  end  of  November,  1914, 
said  receiver  surrendered  possession  of  said  premises  to  your 
applicant,  who  thereupon  entered  and  took  possession  thereof. 

8.  Subsequently,  on  the  day  of  December,   1914,  a 

voluntary  petition  in  bankruptcy  was  filed  by  the  corporation. 

9.  Although  your  petitioner  has  made  reasonable  efforts,  he 
has  been  unable  to  find  a  tenant  for  said  premises,  except  that 
said  receiver  of  the  state  court  occupied  said  premises  for  the 
month  of  October,  1914,  and  one  James  occupied  said  premises 
for  the  month  of  November,  1914,  and  that  for  said  use  your 
petitioner  has  received  sixteen  hundred  dollars  ($1,600). 

10.  Your  petitioner  has  filed  in  court  in  this  case,  a  claim 
founded  upon  the  breach  by  said  The  Mullings  Clothing  Com- 
pany of  the  terms  of  said  lease,  and  the  refusal  on  the  part  of 
the  company  and  its  receiver  in  the  state  court  to  acknowledge 
said  lease  referred  to  in  paragraph  2  and  occupy  the  premises 
under  and  pursuant  to  its  terms  and  to  pay  rent  to  your  peti- 
tioner therefor. 

11.  Your  petitioner  desires  to  have  said  claim  allowed  for 
the  actual  loss  which  your  petitioner  has  suffered  by  reason 
of  the  breach  of  lease.  Your  applicant  purposes  to  liquidate 
said  claim  by  proof  of  the  fair  rental  value  of  the  premises 
during  the  term  of  the  lease  referred  to  in  paragraph  2  as  five 
years  from  October  1,  1914,  and  if  the  fair  rental  value  of 
premises  is  less  than  the  rent  agreed  upon,  to-wit,  one  thousand 
dollars  ($1,000)  per  month,  then  your  applicant  desires  to 
have  his  claim  allowed  to  such  extent. 

Your  petitioner  therefore  prays  that: 

I.  Order  may  be  entered  directing  your  petitioner  as  to  the 
manner  of  liquidating  the  amount  due  him  because  of  said 
breach  of  lease. 

II.  The  court  hear  evidence  as  to  the  loss  sustained  by  your 
petitioner  for  breach  of  said  lease. 

III.  Liquidation  of  the  claim  of  your  petitioner  be  made  by 
the  court  and  that  upon  such  liquidation,  the  claim  be  allowed 
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in  accordance  with  the  measure  of  loss  as   letermined  by  the 
court.  Petitioner, 

By  Bronson,  Lewis  &  Hart, 

His  Attorneys. 


No.  1625. 

Motion  of  Trustee  to  Dismiss  Petition  for  Liquidation  of  Claim. 

[Caption.] 

Now  comes  Samuel  S.  Chamberlain,  Hartford,  county  of 
Hartford,  state  of  Connecticut,  and  says: 

1.  That  he  has  been  duly  appointed  trustee  in  bankruptcy  on 
the  estate  of  the  said  The  Mullings  Clothing  Company,  that 
he  duly  qualified  as  such  trustee  and  is  now  acting  as  such. 

2.  That  the  petition  of  John  B.  Mullings  for  liquidation  of 
claim  is  not  verified.  i 

3.  That  it  appears  from  the  allegations  in  said  petition  con- 
tained that  the  claim  of  said  John  B.  Mullings,  which  he  seeks 
to  liquidate,  is  a  contingent  claim,  and  not  a  claim  absolutely 
due  and  owing  from  the  bankrupt  to  the  claimants  at  the  time 
of  adjudication,  nor  at  the  present  time. 

4.  That  it  appears  from  the  allegations  in  said  petition  con- 
tained that  said  lease  was  repudiated  and  canceled  by  Carl 
Macomber,  the  duly  appointed  receiver  acting  under  and  pur- 
suant to  an  order  of  the  superior  court,  at  Waterbury,  in  the 
state  of  Connecticut,  which  court  had  jurisdiction  in  the 
premises. 

5.  That  it  appears  from  the  allegations  in  said  petition  con- 
tained that  said  leased  premises  have  been  surrendered  to  the 
claimant  and  that  said  claimant,  John  B.  Mullings,  has  ac- 
cepted and  entered  upon  said  leased  premises. 

Wherefore,  the  said  Samuel  S.  Chamberlain,  trustee,  respect- 
fully moves  that  said  petition  be  dismissed. 

Samuel  S.  Chamberlain. 

Trustee, 
"  By  William  J.  Larkin,  Jr., 

[Verification.]  His  Attorney. 
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(1)  B.  A.  1898,  Sec.  47,  clause  10,  and  Sees.  29c  and  49.    Gen.  Ord.  17. 

Compensation  is  provided  by  Sec.  48a  as  amended  by  the  Act  of  1910, 
36  Stat.  L.,  840,  and  Gen.  Ord.  35. 

Construing  the  above  section,  see  In  re  Holmes  Lumber  Co.,  189  Fed. 
178;  /«  re  Howard,  207  Fed.  402. 


No.  1627. 

Oath  to  Final  Account  of  Trustee. 
(Official  Form  No.  50.) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 


Bankrupt. 


>   In  Bankruptcy. 


On  this  day  of  ,  A.  D.  19 — ,  before  me  comes 

— ,  of  ,  in  the  county  of  ,  and  state  of  , 


and  makes  oath,  and  says  that  he  was,  on  the day  of 

,  A.  D.  19 — ,  appointed  trustee  of  the  estate  and  effects 

of  the  above-named  bankrupt,  and  that  as  such  trustee  he  has 
conducted  the  settlement  of  the  said  estate.    That  the  account 

hereto  annexed,  containing  sheets  of  paper,  the  first 

sheet  whereof  is  marked  with  the  letter [reference  may 

here  also  be  made  to  any  prior  account  filed  by  said  trustee]. 
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is  true,  and  such  account  contains  entries  of  every  sum  of 
money  received  by  said  trustee  on  account  of  the  estate  and 
effects  of  the  above-named  bankrupt,  and  that  the  payments 
purporting  in  such  account  to  have  been  made  by  said  trustee 
have  been  so  made  by  him.  And  he  asks  to  be  allowed  for 
said  payments  and  for  commissions  and  expenses  as  chargeit 

in  said  accounts.  , 

Trustee. 

Subscribed  and  sworn  to  before  me  at ,  in  said  — — 

district  of ,  this day  of ,  A.  D.  ig — . 


lOMcial  character.'] 


No.  1628 

Order  Allowing  Accoimt  and  Discharging  Trustee. 

(Official  Form  No.  51.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


The  foregoing  account  having  been  presented  for  allow- 
ance, and  having  been  examined  and  found  correct,  it  is  or- 
dered that  the  same-  be  allowed,  and  that  the  said  trustee  be 

discharged  of  his  trust.  , 

Referee  in  Bankruptcy. 
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No.  1629. 

Notice  of  Filing  Account,  Declaration  of  Dividends,  etc. 

The  District  Court  of  the  United  States 
For  the District  of 

In  the  matter  of 

A.  B.,  -  In  Bankruptcy. 

Bankrupt. 

To  the  Creditors  of  the  Above  Named  Bankrupt : 

Notice  is  hereby  given  that  the  trustee  has  filed  his  final  ac* 

count  showing  $ balance  on  hand,  and  that  the  final 

meeting  of  the  creditors  of  said  bankrupt  will  be  held  at  the 

office  of  the  undersigned,  1603  Union  Trust  Building, , 

on  the day  of ,  at  2  o'clock  p.  m.,  when  the  creditors 

may  object  to  the  confirmation  of  said  account,  transact  other 
business,  and  the  court  will  make  allowances  to  counsel  for 
bankrupt  and  trustee,  and  will  declare  a  dividend  to  the  credi- 
tors who  have  proved  their  claims  to  be  paid  by  the  trustee  five 
days  thereafter.  M.  W., 

Referee  in  Bankruptcy. 
Dated . 


No.  leso. 

Notice  of  Final  Meeting  cf  Creditors. 

The  District  Court  of  the  United  States 
For  the District  of 

In  the  matter  of    1 

A.  B.,  I  In  Bankruptcy. 

Bankrupt 
To  the  Creditors  of  the  Above  Named  Bankrupt : 

Notice  is  hereby  given  that  the  trustee  has  filed  his  final  ac- 
count showing  no  property  other  than  the  bankrupt's  exemp- 
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tions,  and  that  the  final  meeting  of  the  creditors  of  said  bank- 
rupt will  be  held  at  the  office  of  the  undersigned,  1603  Union 

Trust  Building, ,  on  the day  of at  2  o'clock  p. 

m.,  when  th^  creditors  may  object  to  the  confirmation  of  said 
account,  and  transact  other  business. 

M.  W., 
Referee  in  Bankruptcy. 
Dated  at , 


Ho.  1631 

List  of  Claims  and  Dividends  to  be  Recorded  by  Referee 

and  by  him  Delivered  to  Trustee,    (i). 

(Official  Form  No.  40.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptqr. 


At  ,  ill  said  district,  on  the day  of ,  A.  D. 


A  list  of  debts  proved  and  claimed  under  the  bankruptcy  of 
-,  with dividend  at  the  rate  of per  cent,  this  day 


declared  thereon  by ,  a  referee  in  bankrupt^. 


PROCEEDINGS  BEFORE  REFEREE. 
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No 


Creditors. 

[To  be  placed  alphabetically,  and 
the  names  of  all  the  parties  to  the 
proof  to  be  carefully  set  forth.] 


Sum  proved. 


Dividend. 


Dollars. 


Cents. 


Dollars. 


Oento. 


(1)  B.  A.  189B,  Sec.  39.  clause  1. 
dividends  see  Sec.  65. 


Referee  in  Bankruptqr. 

For  declaration  and  payment  of 


No.  1632. 

Notice  of  Dividend  (x); 
(Official  Form  No.  41.) 


In  the  District  Court  of  the  United  States  for  the District 


of 


In  the  matter  of 


At 
To- 


Bankrupt. 
— y  on  the 


•  In  Bankruptcy. 


day  of ^  A.  D.  18— w 
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Creditor  of ,  bankrupt. 

I  hereby  inform  you  that  you  may,  on  application  at  my 
office,  ,  on  the day  of ,  or  on  any  day  there- 
after, between  the  hours  of ,  receive  a  warrant  for  the 

dividend  due  to  you  out  of  the  above  estate.     If  you  can 

not  personally  attend,  the  warrant  will  be  delivered  to  your 
order  on  your  filling  up  and  signing  the  subjoined  letter. 


Trustee. 
Creditor's  Letter  to  Trustee. 

To , 

Trustee  in  bankruptcy  of  the  estate  of ,  bankrupt : 

Please  deliver  to the  warrant  for  dividend  payable  out 

of  the  said  estate  to  me.  , 

Creditor. 

(i)  "The  first  dividend  shall  be  declared  within  thirty  days  after  the 
adjudication,  if  the  money  of  the  estate  in  excess  of  the  amount  necessary 
to  pay  the  debts  which  have  priority  and  such  claims  as  have  not  been,  but 
probably  will  be,  allowed  equals  five  per  centum  or  more  of  such  allowed 
claims.  Dividends,  subsequent  to  the  first  shall  be  declared  upon  like 
terms  as  the  first  and  as  often  as  the  amount  shall  equal  ten  per  centum  or 
more  and  upon  closing  the  estate.  Dividends  may  be  declared  oftener 
and  in  smaller  proportions  if  the  judge  shall  so  order;  provided,  that  the 
first  dividend  shall  not  include  more  than  fifty  per  centum  of  the  money  of 
the  estate  in  excess  of  the  amount  necessary  to  pay  the  debts  which  have 
priority  and  such  claims  as  probably  will  be  allowed.  And  provided 
further,  that  the  final  dividend  shall  not  be  declared  within  three  months 
after  the  first  dividend  shall  be  declared."  Sec.  656  of  the  Bankruptqr 
Act.  as  amended  by  Act  of  Feb.  5.  1903,  32  Stat.  L.  800;  /n  re  Bell  Piano 
Co ,  155  Fed.  272.  18  Am.  B.  R.  183;  In  re  Eldred.  155  Fed.  686,  19  Am.  B. 
K   52.    See  also.  Sees.  39,  57  and  68  for  the  notice. 


Ho.  1633. 

Order  for  Costs  and  Confirming  Accounts.  (1) 

The  District  Court  of  the  United  States, 

For  the District  of . 

In  the  matter  of 

F.  H., 
Bankrupt. 

At ,  in  the  district  of ,  on  the  day  of 

,  A.  D.  19—. 
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This  cause  coming  on  for  hearing  after  due  notice  by  mail 
to  each  creditors- 
It  is  ordered  that  the  following  sums  be  paid  as  costs,  com- 
missions and  fees  herein,  to  wit: 

C  C,  Trustee's  Commissions,  $ 


A.  M.,  Referee's  Commissions,  $- 

B.  R.,  Clerk's  Costs,  ^ 

C.  I.,  Publications,  etc.,  $- 
C.  I.,  For  Discharge,  $- 
A.  M.,  Stationery,  $- 
T.  M.  S.,  Stenographer,  etc.,  $- 
G.  O.,  Services  in  Rejecting  Claims  $■ 


Total  $■ 


It  is  further  ordered  that  the  amended  account  of  the  trus- 
tee, filed  the day  of ,  19 — ,  and  the  amended  account 

of  the  receiver,  filed  the day  of  — '—  19 — ,  herein,  having 

been  examined  and  found  correct  are  each  hereby  allowed. 

A.  M., 
Referee  in  Bankruptcy. 

(i)  Taken  from  the  record  in  re  Eagle  Carriage  Co.,  pending  in  the 
District  Court  of  the  United  States  foi  the  Southern  District  of  Ohio. 


No.  1634 

Order  for  Choice  of  New  Trustee  (i). 

(Official  Form  No.  55,) 

Id  the  District  Court  of  the  United  States  for  the Dis- 
trict of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


At .  on  the day  of ,  A.  D.  19 — . 

Whereas,  by  reason,  of  the  removal  \or,  the  death,  or,  res- 


2498 
Date. 


BANKRUPTCY. 


Held  first  meeting  of  creditors;  bankrupt  present 

and  examined  by  ;  schedule  disclosing 

no  assets  and  no  creditor  appearing,  ordered 
that  no  trustee  be  appointed  and  no  other 
meeting  of  the  creditors  be  called. 


•    •••••••••••••>>•■•>•••••••••••••••■***■** 

Forwarded  record  of  proceedings  to  clerk. 

•■«■■■•••••«*••••••■•.•••..■•••■*■**■■■*"* 

Expenses  incurred. 

$ 

cts. 

•     .     a    ■ 

* 

.     •     .    . 

Date. 


List  of  Claims  FiUd  with  Referee. 


Dollars. 

Cents. 

[Add  certificate  of  referee  No,  1639.] 

(1)  This  form  is  conveniently  used  as  a  docket  containing  the  steps  of 
the  case.  With  it  should  be  bound  all  the  orders  made  by  the  referee  and 
copies  of  notices  as  exhibits,  the  whole  constituting  the  separate  record 
book  of  the  case,  as  required  by  Bank.  Act  1898.  Sec.  42b. 

When  the  same  is  transmitted  to  the  clerk  at  the  conclusion  of  the  case 
( i^ank.  Act  1898,  Sec.  39a,  cl.  7)  the  form  of  certificate  No.  1639  may  be 
used 


Ho.  1637. 

Record  of  Proceedings  Before  Referee,  Claims  Proved,  Trustees 

Appointed,  Assets  Distributed.(l) 

[Proceed  as  in  Form  No,  1636  to  "held  first  creditors'  meet- 
ing'' etc,  ami  then  proceed  as  follows:] 


PROCEEDINGS  BEFORE  REFEREE. 
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Date. 


First  meeting  of  creditors  held  and 


appoint- 


ed trustee  by  creditors  or  referee,  creditors 
failing  to  appoint,  and  bond  of  trustee  fixed  at 

$ notified  trustee  of appointment. 

Received  acceptance  of  trust  from  trustee. 


Bond  of  trustee  presented  and  approved. 


•  • 


Appointed  appraisers  to  appraise  real  and 

personal  property  of  bankrupt. 
Received  report  of  appraisers. 


Received   report  of  trustee  of   moneys  in  

hands,  of  no  assets. 
Prepared  dividend  sheets  shov/ing per  cent. 

of  each  claim  allowed. 
Received  final  account  of  trustee. 
Examined  the  account  of . 


a    *    <•   • 


Entered  order  discharging  trustee. 
i  Forwarded  copy  of  proceedings  to  clerk 


Expenses  Incurred. 


Dollars. 


Cents 


2500 


BANKRUPTCY. 


Date. 

List  of  Claims  Filed  with  Referee. 

Dollars. 

Cents 

[Add  certificate  of  reference  No.  1639.] 

See  note  to  Form  No.  1636. 


No.  1638. 

Record  of  Proceedings  Before  Referee  on  Composition.  ( 1 ) 

[Proceed  as  in  Form  No.  1636  to  "held  first  creditors'  meet- 
.  ing,"  etc.,  and  proceed  as  folloivs:] 

Date. 


First  meeting  of  cteditors  held  and 


appoint- 


ed trustee  by  referee,  creditors  failing  to  ap- 
point and  bond  of  trustee  fixed  at  $ . 

Notified  trustee  of  his  appointment. 

Received  acceptance  of  trust  from  trustee. 

Bond  of  trustee  presented  and  approved. 

Received  order  referring  petition  of  bankrupt  for 
composition  . 

Entered  order  fixing at for  meeting  of 


creditors  to  consider  composition 


Mailed  notices  to  all  creditors,  mentioned  in  sched- 
ules, of  meeting  to  consider  composition. 

Meeting  of  creditors  to  consider  composition  held 
per  cent,  accepted  by  creditors. 


Made  report  to  court  of  proceedings  before  me  on 

petition  for  composition. 
Forwarded  record  of  proceedings  to  clerk. 


PROCEEDINGS    BEFORE    REFEREE. 


2501 


Date. 


Date. 


Expenses  Incurred. 


[Attach  certificate  Form  No.  1639.] 

(1)  See  note  to  Form  No.  1636. 


Dollars.    Cents. 


Date. 

List  of  Claims  Filed  with  Referee. 

Dollars. 

Cents. 

-ttkm^  i^tt 

No.  1639. 

Certificate  of  Referee  to  Record  of  Proceedings. 

Id  the  District  Court  of  the  United  States 
For  the District  of 


Division. 


In  the 


matter  of     )        No. 
i.  B.,  5  In  Ban 


Bankruptcy. 


I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy,  d<? 
hereby  certify  that  the  foregoing  is  the  true  and  complete 
record  of  the  proceedings  had  before  me  in  the  above  entitled 
matter,  which,  together  with  such  papers  as  are  on  file  before 
me,  I  herewith  transmit  to  the  court. 

Dated  at the day  of 190—. 

A.  M., 
Referee  in  Bankruptcy, 
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COMPOSITION  WITH  CREDITORS. 

No.  1640 

Petition  for  Meeting  to  Consider  Composition  (z). 

(Official  Form  No.  60.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To  the  Honorable ,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of : 

The  above-named  bankrupt  respectfully  represent  that  a 

composition  of per  cent,  upon  all  unsecured  debts,  not 

entited  to  a  priority  in  satisfaction  of  debts  has 

been  proposed  by to creditors,  as  provided  by  the 

Acts  of  Congress  relating  to  bankruptcy,  and verily  be- 
lieve that  the  said  composition  will  be  accepted  by  a  majority  in 
number  and  in  value  of creditors  whose  claims  are  al- 
lowed. 

Wherefore,  they  pray  that  a  meeting  of creditors  may 

be  duly  called  to  act  upon  said  proposal  for  a  composition, 
according  to  the  provisions  of  said  acts  and  the  rules  of  court 


Bankrupt. 

(1)  B.  A.  1898,  Sec.  12,  as  amended  by  the  Act  of  1910,  36  Stat.  L.  839. 
Loveland's  Bank.,  Sees.  245  and  246, 

The  offer  of  composition  should  be  made  to  all  the  creditors.  In  re 
Rider,  96  Fed.  «08,  3  Am.  B.  R.  178. 

It  is  not  necessary  to  call  a  special  meeting  of  the  creditors  to  receive 
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an  offer  of  composition.  The  submission  of  such  offer  may  be  made  to 
the  creditors  at  their  first  meeting  after  the  examination  of  the  bank- 
rupt.   In  re  Hilborn,  104  Fed.  866,  4  Am.  B.  R.  741. 

Where  there  has  been  a  composition  it  will  not  be  set  aside  on  the 
ground  that  one  of  the  creditors  has  failed  to  get  notice  of  the  proceed- 
ings because  his  address  was  incorrectly  given  in  the  bankrupt's  schedule. 
In  re  Rudwick,  93  Fed.  787,  2  Am.  B.  R.  114. 

The  purpose  of  the  amendment  of  1910  was  to  shorten  the  time  neces- 
sary and  to  avoid  formalities  theretofore  required.  In  re  Fox,  222  Fed.  135. 
Original  offer  of  composition  may  be  amended.  In  re  Cochshow,  225  Fed. 
239;  In  re  Kinnane  Co.,  217  Fed.  488. 


No.  1641. 

Order  tor  Meeting  to  Consider  Composition. 

In  the  District  Court  of  the  United  States, 
For  the District  of . 

In  the  matter  of 


A.  B.,  ^  In  Bankruptcy. 

Bankrupt. 

On  reading  and  fih'ng  the  verified  petition  of  A.  B.,  the 
bankrupt  showing  that  he  verily  believes  that  a  composition 
upon  all  unsecured  debts  not  entitled  to  a  priority  will  be  ac- 
cepted by  a  majority  in  number  and  in  value  of  his  creditors 
whose  claims  are  allowed. 

It  is  ordered  that  a  meeting  of  the  creditors  of  said  A.  B., 
bankrupt,  be  held  at before  A.  M.,  Esq.,  referee  in  bank- 
ruptcy, for  the  purpose  of  considering  the  composition  pro- 
posed to  be  offered  in  satisfaction  of  the  debts  due  from  said 
bankrupt  to  his  creditors  and  that  notice  of  the  time,  place 
and  purpose  of  said  meeting  be  sent  by  said  above-named 
referee,  by  mail,  to  each  of  the  known  creditors  of  said  bank- 
rupt whose  name  and  address  appear  in  schedules  on  file  in 
this  matter  at  least  ten  days  prior  to  the  day  appointed  for  the 
holding  of  such  meeting. 

Witness  the  Honorable  G.  R.,  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  this day  of ,  A.  D.  19 — . 

B.  R., 
Qerk  of  Said  Court. 
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NO.  1642. 

Notice  to  Creditors  of  Meeting  to  Consider  Composition. 

In  the  District  Court  of  the  United  States 

For  the District  of 

In  the  matter  of 


}'" 


A.  B.,  [In  Bankruptcy. 

Baxikrupt. 

Notice  to  creditors  to  consider  composition  offered  by  bank-* 
rupt 

Take  notice,  that  a  meeting  of  the  creditors  of  the  above 
named  bankrupt  will  be  held  at  Room  13,  third  floor,  Post- 
office  Building,  city  of ,  before  the  undersigned  Referee 

in  Bankruptcy,  on  the day  of 190—  at o'clock 

a.  m.,  for  the  purpose  of  considering  a  proposed  composition 
made  by  the  said  bankrupt  to  his  creditors  in  satisfaction  of 
the  unsecured  debts,  [not  entitled  to  priority]  owed  by  him 
to  each  of  said  creditors,  which  proposed  composition  is  to  pay 

per  cent  A.  M., 

Referee  in  Bankruptcy. 

I  hereby  certify  that  I  have  on  this day  of A.  D., 

sent  by  mail  copies  of  the  above  notice  of  the  meeting  for 


composition  and  have  duly  published  the  same,  as  appears 
from  the  proof  of  publication  hereto  annexed.  A.  M., 

Referee. 


Ho.  1643 

Report  of  Referee  on  Composition. 

In  the  District  Court  of  the  United  States 

For  the District  of . 

In  the  matter  of    1 

A.  B.,  [Referee's  Report. 

Bankrupt.  J 

Pursuant  to  an  order  made  by  the  court  on  the day  of 

190—,  a  meeting  of  the  creditors  of  the  above  named 
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bankrupt  to  consider  a  onnposition  of per  cent  upon 

all  unsecured  debts  not  entitled  to  a  priority  in  satisfaction  of 

said  debts,  was  on  the day  of ^  A.  D.  190—,  held 

before  me  at  Room  13,  Union  Trust  Building  in  the  city 
of ,  at o'clock  in  the  forenoon  of  the  said  day. 

Proof  of  mailing  of  notice  to  each  of  the  creditors,  men* 
tioned  in  the  bankrupt's  schedules,  of  the  time^  place,  and 
purpose  of  said  meeting,  is  hereto  annexed. 

That  the  said  above  named  bankrupt  was  present  at  the 
said  meeting  and  offered  himself  for  examination  by  any  of 
the  creditors  represented  at  said  meeting. 

That  an  offer  of  composition  with  his  said  creditors  was  ac- 
cepted by  a  majority  in  number  and  in  value  of  all  his  credi- 
tors whose  claims  have  been  allowed,  which  acceptance  is 
hereto  annexed  and  made  a  part  of  this  report. 

Proofs  of  claims  of  creditors  voting  for  said  composition 
were  presented  and  allowed  before  signing  of  said  resolution 
which  are  hereto  annexed. 

That  the  following  are  the  names  of  those  creditors  who 
have  presented  claims  against  the  said  bankrupt's  estate  and 
were  duly  allowed,  but  who  did  not  consent  to,  or  sign  said 
composition.  [5*^/  out  list  of  names  of  such  creditors  and 
amount  of  claims  proved,] 


No.  1044 

Application  for  Confirmation  of  Composition  (i). 

(Official  Form  No.  61.) 
In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To  the  Honorable ^  Judge  of  the  District  Court  of  the 

United  States  for  the District  of . 

At ,  in  said  district,  on  the  day  of  ,  A.  D. 

189 — ,  now  comes  ,  the  above-named  bankrupt,  and  re 
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spectfully  represents  to  the  court  that,  after  he  had  been  ex- 
amined in  open  court  [or,  at  a  meeting  of  his  creditors]  and 
had  filed  in  court  a  schedule  of  his  property  and  a  list  of  his 
creditors,  as  required  by  law,  he  offered  terms  of  composition 
to  his  creditors,  which  terms  have  been  accepted  in  writing  by 
a  majority  in  number  of  all  creditors  whose  claims  have  been 
allowed,  which  number  represents  a  majority  in  amount  of 
such  claims ;  that  the  consideration  to  be  paid  by  the  bank- 
rupt to  his  creditors,  the  money  necessary  to  pay  all  debts 
which  have  priority,  and  the  costs  of  the  proceedings,  amount- 
ing in  all  to  the  sum  of dollars,  has  been  deposited,  sub- 
ject to  the  order  of  the  judge,  in  the National  Bank,  of 

,  a  designated  depository  of  money  in  bankruptcy  cases. 

Wherefore,  the  said respectfully  asks  that  the  said  com- 
position may  be  confirmed  by  the  court.  •  , 

Bankrupt. 

(1)  B.  A.  1898,  Sec.  12  and  Sec.  2,  clause  9.   Loveland*s  Bank..  Sec.  246. 

The  application  for  a  confirmation  must  be  made  to  the  judge  and  the 
acceptance  of  the  compromise  offered  by  the  creditors  is  not  conclusive 
but  may  be  disallowed  by  the  court  under  Sec.  27  of  the  Bankrupt  Act. 
In  re  Heyman,  108  Fed.  207. 

A  composition  will  be  confirmed  when  it  appears  to  the  court  that  the 
composition  was  fair  and  for  the  best  interests  of  the  creditors.  In  re 
Wilson,  107  Fed.  83,  5  Am.  B.  R.  849;  City  Nat.  Bank  v.  Doolittle 
(C.  C.  A.,  5th  Cir.),  107  Fed.  236.  5  Am.  B.  R.  737. 

But  where  it  is  not  for  the  best  interests  of  the  creditors  the  court 
will  refuse  to  confirm  and  the  decision  of  the  trial  judge  will  not  be 
disturbed  by  an  appellate  court  unless  grossly  biased.  Adler  v.  Jones 
(C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  245,  109  Fed.  967. 

As  to  the  duty  of  the  referee  and  his  authority  arising  out  of  appli- 
cations for  compensation,  see  In  re  Hilbom,  104  Fed.  866,  4  .A.m.  B.  R.  741. 

The  specifications  in  opposition  to  an  application  for  confirmation  of 
a  composition  should  be  similar  to  those  required  in  opposition  to  a  dis- 
charge. City  Nat.  Bank  v.  Doolittle  (C.  C.  A.,  5th  Cir.),  107  Fed.  236, 
5  Am.  B.  R.  736. 

The  composition  must  be  accepted  in  writing  by  a  majority  in  number 
of  creditors  and  amount  of  claims.  In  re  Ennis,  183  Fed,  859;  Cumberland 
Glass  Co.  V.  DeWitt,  237  U.  S.  447,  59  L.  Ed.  1042. 

The  bankrupt  may  acquire  the  funds  needed  for  carrying  through  the 
composition  by  the  use  of  his  credit.  Zavelo  v.  Reeves,  227  U.  S.  62S.  57 
L.  Ed.  676.  The  deposit  for  the  composition  is  subject  to  the  orders  of 
the  district  judge.  In  re  Blood  worth- Stembridge  Co.,  178  Fed  372,  24 
Am.  B.  R.  156. 
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No.  1645. 

Order  for  Hearing  on  Petition  to  Confirm  Composition. 

• 

In  the  District'  Court  of  the  United  States 

For  the Pistilct  of . 

In  the  matter  of   "j 

A.  B.,  I  In  Biinkr^'ptcy. 

Bankrupt.  J 

At ,  in  said  district,  on  the day  of A.  D., 

on  reading  and  filing  the  application  of  the  above  named 


bankrupt  for  confirmation  of  a  composition  offered,  and  it  ap- 
pearing satisfactorily  to  the  court,  from  the  report  of  A.  M., 
Esq.,  referee,  of  all  proceedings  herein,  that  a  majority  in 
number  and  in  value  of  his  creditors  whoso  claims  have  been 
allowed  and  whose  claims  were  proved  by  proofs  of  claim  pre- 
sented to  said  referee,  and  which  are  presented  to  the  court 
with  said  report,  did,  at  said  meeting  pass  and  vote  [as  ap- 
pears by  the  said  report  of  the  proceedings  of  S2^id  meeting] 
in  favor  of  a  composition,  which  is  set  forth  at  length  in 
said  proceedings,  resolving  that  the  composition  ]i/oposed  by 

said  bankrupt  at  said  meeting  shall  be  accepted  in  satisfaction 
of  the  unsecured  debts  due  from  said  bankrupt  to  his  credi- 
tors; now  therefore  on  motion  of  R.  X.,  Esq.,  attorney  for 
said  bankrupt 

It  IS  ordered  that  a  hearing  in  the  matter  of  composition 
by  said  bankrupt  be  had  before  this  court  at  the  United  States 

Court  Rooms,  Postoffice  Building,  in  the  city  of ,  on  the 

day  of A.  D.,  at  lo  o'clock  a.  m.,  for  the 

purpose  of  said  court  inquiring,  upon  hearing  whether  the 
said  composition  so  proposed  by  said  bankrupts  has  been 
passed  in  the  manner  directed  by  the  Act  of  Congress  relating 
to  bankruptcy,  approved  July  i,  1898,  and  has  been  accepted 
by  the  signatures  required  by  said  act  and  whether  it  is  for 
the  best  interest  of  the  creditors;  that  a  notice  of  the  time^ 
place  and  purpose  of  said  hearing  be  sent  by  the  clerk  of 
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this  court,  by  mail,  to  each  of  the  creditors  to  their  respective 
addresses  as  they  appear  in  the  list  of  creditors  of  the  bankrupt 
or  as  afterwards  filed  with  the  papers  in  the  case-  by  the 
creditors  ( i )  at  least  ten  days  prior  to  the  said  day  appointed 
herein  for  such  hearing. 

(i)  See  Bank.  Act  1898,  sec  58. 


No.  164«  . 

Order  Confirming  Composition  (i). 
(Official  Form  No.  62.) 

In  the  District  Court  of  the  United  States  for  the Di^ 

trict  of . 

1 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  of- 
fered by  the  bankrupt  having  been  filed  in  court,  and  it  appear- 
ing that  the  composition  has  been  accepted  by  a  majority  in 
number  of  creditors  whose  claims  have  been  allowed  and  of 
such  allowed  claims;  and  the  consideration  and  the  money 
required  by  law  to  be  deposited  having  been  deposited  as  or- 
dered in  such  place  as  was  designated  by  the  judge  of  said 
court,  and  subject  to  his  order;  and  it  also  appearing  that 
it  is  for  the  best  interests  of  the  creditors ;  and  that  the  bank- 
rupt has  not  been  guilty  of  any  of  the  acts  or  failed  to  perform 
any  of  the  duties  which  would  be  a  bar  to  his  discharge,  and 
that  the  offer  and  its  acceptance  are  in  good  faith  and  have 
not  been  made  or  procured  by  any  means,  promises  or  acts 
contrary  to  the  Acts  of  Congress  relating  to  bankruptcy :  It 
is  therefore  hereby  ordered  that  the  said  composition  be  and  H 
hereby  is  confirmed. 
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Witness  the  Honorable \  judge  of  said  court,  and  the 

seal  thereof,  this day  of ,  A.  D.  19 — . 

{Seal  of  the  courU'\  , 

Qerk. 

(1)  B.  A.  1896^  Sec.  2,  clause  9  and  Sec.  IZ  Gen.  Ord.  32.  Loveland's 
Bank.,  Sec  249. 

This  order  will  not  be  entered  until  costs  have  been  provided  for  by 
the  bankrupt  or  creditors.    In  re  Harris,  9  Am.  B.  R.  20. 

It  has  been  held  that  an  appeal  will  lie  to  an  order  refusing  to  confirm 
a  composition.  U.  S.  v.  Hammond,  ICH  Fed.  862,  4  Am.  B.  R.  736.  But 
see,  Ross  v.  Saunders  (C.  C.  A,,  1st  Cir.),  105  Fed.  915,  5  Am.  B.  R.  350; 
In  re  Bay  State  Milling  Ca,  223  Fed.  77%,  But  if  the  court  refuses  to  con- 
firm it  is  not  a  final  order,  hence  not  appealable.  Jn  re  McVoy  Hdwe.  Co., 
200  Fed.  949;  distinguishing,  U.  S.  v.  Hammond,  104  Fed.  662,  where  there 
were  objecting  creditors. 


No.  1047. 

Order  of  Distribution  on  Composition. 

(Official  Form  No.  63.) 
United  States  of  America  : 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


In  the  matter  of 

In  Bankruptcy. 


Bankrupt. 

The  composition  offered  by  the  above-named  bankrupt  in 
this  case  having  been  duly  confirmed  by  the  judge  of  said 
court,  it  IS  hereby  ordered  and  decreed  that  the  distribution 
of  the  deposit  shall  be  made  by  the  clerk  of  the  court  as  follows, 
to-wit:  first,  to  pay  the  several  claims  which  have  iwiority; 
second,  to  pay  the  costs  of  proceedings;  third,  to  pay,  ac- 
cording to  the  terms  of  the  composition,  the  several  claims  of 
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general  creditors  which  have  been  allowed  and  appear  upon 
a  list  of  allowed  claims  on  the  files  in  this  case,  which  list  is 
made  a  part  of  this  order. 

Witness  the  Hon.  ,  judge  of  said  court,  and  the  seal 

thereof,  this day  of ,  A.  D.  190 — . 

[Seal  of  the  court]  , 

Qerk. 
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PROCEEDINGS   BEFORE  JUDGE  SUBSEQUENT   TO 

ADJUDICATION. 

Ho.  1648 

Motion   for   Rule   to   Show   Cause    Against   Bankrupt   for 

Contempt. 

[Caption.] 

Now  come  the  undersigned  creditors  herein,  and  move  the 
court  that  a  rule  issue  herein  directing  A.  B.,  the  bankrupt, 

to  appear  in  this  court  at County  of ,  on  the 

day  of  19 — ,  at  o'clock  a.  m.,  and  show  cause 

why  an  atachment  for  contempt  should  not  issue  against  him 
for  disobedience  of  the  order  of  A.  M.,  referee  herein,  a  copy 
of  which  order  is  as  follows: 

First,  That  the  said  bankrupt  A.  B.,  within  twenty  days 
from  and  after  the  service  of  a  copy  of  this  order  upon  him, 
pay  over  to  B.  M.,  Esq.,  trustee,  the  sum  of  $ and  de- 
liver to  said  trustee  United  States  three  per  cent,  coupon  bonds, 
face  value  of  $ ,  or  $ in  money. 

Second,  That  in  the  event  of  the  said  bankrupt  A.  B.,  fail- 
ing or  neglecting  to  obey  this  order  to  pay  to  the  said  trustee 
the  above  amounts,  and  deliver  said  bonds  or  money,  the  said 
B.  M.,  Esq.,  as  such  trustee  is  hereby  ordered  and  directed 
to  institute  proceedings  against  the  above  named  A.  B.  in 
accordance  with  the  provisions  of  Sections  29  of  the  Bankrupt- 
cy Act  of  1898. 

And  it  is  further  ordered  that  a  copy  of  this  order  be  served 

personally  upon  the  said  A.  B.,  the  said  bankrupt,  and  by  mail 

upon  R.  X.,  Esq.,  attorney  for  the  bankrupt,  and  on  B.  M., 

Esq.,  said  trustee.  E.  F., 

G.  H.. 
By  Y.  &  Y.,  their  Attorneys. 
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NO.  1649. 


of  Trustee  that  Bankrupt  Has  Not  Obeyed  Order  of 

Referee. 

[Caption.] 

B.  M.,  being  first  duly  sworn  says  on  oath  that  he  is  the  duly 
appointed  trustee  herein,  and  that  the  said  bankrupt  has  not 
in  any  way  complied  with  the  order  of  the  referee  herein  here- 
tofore made,  requiring  said  bankrupt  to  pay  to  the  trustee  the 

sum  of  $ and  United  States  Government  bonds, 

three  per  cent,  face  value  of  $ ,  that  he  has  not  paid  said 

sum  or  any  part  thereof  to  the  said  trustee. 

Affiant  further  says  not. 

B.  M., 

Sworn  to  and  subscribed  before  me  this day  of 

T.H., 

Notary  Public, 
— —  County, V 


lSeal.1 


No.  1650 

Rule  to  Show  Cause  Against  Bankrupt  for  Contempt. 

[Caption,] 

On  motion  of  creditors  herein,  a  rule  is  allowed  to  issue 
herein  directing  A.  B.,  the  bankrupt,  to  appear  before  this 
court  at , County, ,  on  the day  of 


-,  at o'clock,  a.  m.,  and  show  cause  why  an  attachment 

for  contempt  should  not  issue  against  him  for  disobedience  of 
the  order  of  A.  M.,  refere  herein,  and  which  order  reads  as  fd- 

ft 

lows : 

First,  That  the  said  bankrupt  A.  B.,  within  twenty  days 
from  and  after  the  service  of  a  copy  of  this  order  upon  him 

pay  over  to  B.  M.,  Esq.,  trustee,  the  sum  of  $ and  deliver 

to  said  trustee  United  States  three  per  cent,  coupon  bonds,  face 

value  of  $ ,  or  $ in  money. 
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Second.  That  in  the  event  of  said  bankrupt  A.  B.,  failing 
or  neglecting  to  obey  this  order  to  pay  the  said  trustee  the 
above  amounts,  and  deliver  said  bonds  or  money,  the  said  B. 
M.,  Esq.,  as  such  trustee,  is  hereby  ordered  and  directed  to 
institute  proceedings  against  the  above  named  A.  B.,  in  accord- 
ance with  the  provisions  of  Section  29  of  the  bankruptcy  act 
o^  1898. 

Third.  And  it  is  further  ordered  that  a  copy  of  this  order 
be  served  personally  upon  the  said  A.  B.,  the  said  bankrupt, 
and  by  mail  upon  R  X.,  Esq.,  attorney  for  the  bankrupt,  and 
on  B.  M.,  Esq.,  said  trustee. 
The  United  States  of  America 

District  of ss. 

Division. 

I,  B.  R.,  clerk  of  the  District  Court  of  the  United  States  of 
America,  within  and  for  the  division  and  district  aforesaid, 
do  hereby  certify  that  the  foregoing  entry  is  truly  taken  and 
correctly  copied  from  the  journal  of  said  court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court  at  the  city  of 
,  this day  of A.  D.,  19 — . 

[Seal.'\ 

B.R.,  Clerk. 


No.  1651 

Answer  of  Bankrupt  to  Rule  to  Show  Cause  for  Contempt. 

[Caption.'l 

Now  comes  A.  B.,  and  in  obedience  to  the  rule  issued  by 
this  court,  says  that  the  attachment  for  contempt  ought  not  to 
issue  against  him  for  disobedience  of  the  order  of  A.  M., 
referee,  for  the  following  reasons : 

First:  He  sa3rs  that  he  can  not  comply  with  the  order  of  this 
court,  because  he  has  not  the  bonds  ordered  turned  over  or 
sum  of  mon5.y  ordered  by  said  A.  M.  to  be  paid  to  him. 
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Second,  That  said  order  of  said  referee  is  not  a  lawful  or- 
der within  the  contemplation  of  the  bankruptcy  act,  or  such 
an  order,  the  disobedience  of  which  would  be  punishable  by 
attachment  for  contempt,  and  said  order  is  not  an  order  of 
this  court. 

Third.  Said  order  is  in  effect  a  judgment  directing  the  pay- 
ment of  money,  and  is  not  enforceable  by  proceedings  in  con- 
tempt. 

Fourth,  Section  29  of  the  bankruptcy  act  provides  that  such 
offenses,  as  those  charged  by  the  referee  in  his  finding,  shall 
be  punishable  only  in  the  manner  prescribed  therein,  to 
wit,  by  information  or  indictment. 

Wherefore,  said  A.  B.  prays  the  court  that  said  rule  may 

be  dismissed,  and  that  he  may  be  discharged. 

X.  &  X., 

Attorneys  for  Bankrupt. 
State  of , 

County  ss. 


A.  B.,  being  first  duly  sworn,  says  that  the  allegations  con- 
tained in  his  foregoing  answer  are  true.  A.  B., 

Sworn  to  and  subscribed  before  me  this  day 

of A.  D.,  19—.  T.  H., 

Fees cents.  Notary  Public, 

County, . 

[Seal.'] 

No.  1652 

Order  to  Take  Additional  Evidence  on  Rule  to  Show  Cause. 

[Caption,'] 

This  cause  coming  on  to  be  heard  on  the  rule  issued  on  the 
bankrupt  and  his  answer,  and  on  the  findings  and  order  of 
'he  referee  filed  herein,  it  appearing  to  the  court  that  on  this 
hearing  the  said  bankrupt  desires  to  offer  additional  testimony 
of  F.  H.,  O.  H.  and  F.  K.,  it  is  ordered  that  the  referee  take 
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said  additional  testimony,  together  with  such  evidence  as  the 
creditors  of  said  bankrupt  may  offer  in  rebuttal,  and  that  the 
referee  report  said  evidence,  together  with  whatever,  if  any, 
modification  he  may  decide  ought  to  be  made  of  his  former 
report  and  order  [filed  herein^  upon  consideration  of  the  whole- 
evidence  taken  before  him  in  this  matter.  It  is  ordered  that 
this  entry  be  made  as  of  the day  of , 


No.  1653 

Order  Finding  that  Bankrupt  has  Concealed  Assets  (i). 

[Caption,] 

This  cause  coming  on  to  be  heard  upon  the  motion  filed 

herein  on  the  day  of  19 — ,  for  an  order  of  the 

court  requiring  the  said  bankrupt,  A.  B.,  to  show  cause  why 
he  should  not  be  attached  for  contempt  for  disobedience  of 
the  order  of  A.  M.,  Esq.',  the  referee  herein,  and  upon  the 
answer  of  said  A.  B.,  thereto,  and  upon  the  evidence,  and  was 
argued  by  counsel  representing  creditors  of  said  bankr  ipt  and 
by  counsel  representing  said  bankrupt;  and  on  consideration 
whereof  the  court  finds  upon  the  evidence  that  said  bankrupt 

does  conceal,  and  has  in  his  possession  the  sum  of  $ in 

money,   and  the   further   sum  of  $ face  value   United 

States  bonds  for  money  in  said  amount,  all  of  which  he  re- 
fuses to  deliver  to  said  B.  M.,  trustee  appointed  herein,  in 
accordance  with  the  order  of  said  referee  to  that  effect,  and 
which  order  has  been  served  upon  said  bankrupt  more  than 

twenty  (20)  days  before  said day  of  ,  19 — ,  that 

the  said  sums  constitute  property  belonging  to  the  estate  of 
said  bankrupt,  and  the  court  doth  to  said  extent  confirm  said 
finding  and  order  of  said  referee,  and  doth  approve  of  the 

referee's  order  made  on  said  A.  B.,  on  the day  of , 

19^ — ;  and  the  court  does  further  find  that  said  A.  B.  has  not 
obeyed  the  said  order  of  the  referee  to  the  extent  of  the 
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amounts  here  found  to  be  in  his  possession,  and  that  he  is 
thereby  guilty  of  contempt. 

It  is  therefore  ordered  that  said  A.  B.,  on  or  before  the 
day  of  ,   19 — ,  pay  to  said  B.  M.,  trustee,  the 


sum  of  $ ,  and  also  deliver  to  him  United  States  bonds 

face  value  of  $ ,  or  in  lieu  thereof  money  in  the  sum  of 

$ in  money,  and  that  he  appear  for  further  orders  and 

proceedings  herein  in  this  court  at o'clock  a,  m.,  on  the 

day  of , 


It  is  ordered  that  for  his  appearance  in  court  on  the 


day  of ,  19 — ,  at o'clock  a.  m.,  to  abide  the  fur- 
ther orders  of  this  court  in  these  proceedings,  said  A.  B.  exe- 
cute bond  in  the  sum  of  $ in  the  form,  and  with  good 

and  sufficient  surety,  as  provided  by  law,  to  be  approved  of 
by  the  clerk  of  this  court,  and  in  default  thereof  he  be  com- 
mitted to  the  custody  of  the  marshal,  and  by  him  committed 

to  the County  Jail. 

And  said  bankrupt  by  his  attorney  objects  to  said  finding 
of  said  court  and  gives  notice  of  his  intention  to  appeal  there- 
from. 

(i)  This  order  must  be  made  by  the  judge  and  not  by  the  referee. 


No.  1654 

Order  Conunitting  Bankrupt  for  Contempt  in  Not  Obeying 

Order  to  Pay  Over  Assets  (i). 

[Caption,] 

Now  comes  the  said  A.  B.,  in  accordance  with  his  under- 
taking heretofore  made  in  compliance  with  the  order  hereto- 
fore made  on  the day  of ,  19 — ,  and  it  appearing 

from  the  report  of  B.  M.,  trustee,  and  from  the  evidence, 
that  said  A.  B.  has  wholly  refused  and  neglected  to  per- 
form and  comply  with  the  order  of  court  made  the day 

of  — '—,  19 —  and  has  wholly  failed  to  pay  and  deliver  said 
moneys  and  bonds  or  any  of  them  to  said  trustee,  the  court 


Report  of 
Referee. 
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do  find  that  he  has  been  and  is  guilty  of  contempt.  It  is 
thereupon  ordered  and  adjudged  that  he,  said  A.  B.,  be  con- 
fined in  the  county  jail  of  the  county  of ,  State  of ^ 

until  he  comply  with  said  order  and  make  said  payment  and 

deliveries  as  directed  in  said  order  of  the day  of — 

19 — ,  and  that  a  warrant  issue  for  such  commitment. 

(i)  This  order  must  be  made  by  the  judge  and  not  by  the  referee 

Ho.  1655 

Order  of  Referee  Recommending  Conmiitmcnt  for  Contempt. 

In  the  District  Court  of  the  United  States 

For  the District  of  — — .        In  Bankruptcy. 

In  the  matter  of 
A.  B.  Co.,  et  al. 
vs, 
C  B.y 
Bankrupt. 

I,  J.  S.,  one  of  the  referees  in  bankruptcy  of  this  court,  do 

respectfully  report  that  on  the day  of ,  I  entered 

an  order  requiring  Fc  B.,  to  pay  to  E.  M.,  Trustee  in  Bank- 
ruptcy in  this  cause,  on  or  before  9 130  o'clock  a.  m., ,  the 

sum  of  $ which  came  to  his  hands  as  bailee  or  agent  of  the 

bankrupt,  E.  B.,  which  sum  said  F.  B.  has  not  accounted 
for. 

At  the  time  of  the  entry  of  said  order  said  F.  B.,  was  before 
me  in  person  and  by  counsel,  R.  X.,  Esq.  A  copy  of  said  or- 
der is  filed  herewith  and  made  part  hereof,  marked  No.  i. 

I  further  certify  that  said  F.  B.  has  failed  to  comply  with 
said  order  in  whole  or  in  part. 

I  therefore  find  that  said  F.  B.  is  in  contempt  of  court,  and 
therefore  recommend  that  he  be  punished  for  contempt  and 
committed  to  prison  until  he  shall  have  paid  to  the  said  trustee 
the  said  sum  of  $ . 

All  of  which  is  respectfully  submitted.  J.  S., 

Referee  in  Bankruptcy. 
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No.  1656. 

Order  Committing  Agent  of  Bankrupt  for  Contempt  in  Not 

Obeying  Order  of  Referee  to  Pay  Over 
Assets  of  Bankrupt. 

In  the  District  Court  of  the  United  States 
For  the District  of . 

[Caption.] 

This  cause  coming  on  to  be  heard  >n  the  petition  of  W.  T. 
for  a  review  of  the  order  of  court  entered  herein  by  J.  S.,  one 
of  the  referees  of  this  court,  requiring  W.  T.  to  pay  over  to 
E.  M.,  Trustee  in  Bankruptcy  of  the  bankrupt  herein,  and  the 
certification  of  said  referee  as  to  the  disobedience  of  said  W. 
T.  of  said  order  and  the  recommendation  of  said  referee  that 
said  W.  T.  be  punished  for  his  contempt  of  the  order  of  this 
court,  and  the  court  being  fully  advised,  it  is  hereby  ordered 
that  the  said  W.  T.,  be  committed  for  contempt  of  court  as 

charged  and  confined  in  Jthe  jail  of County  until  further 

order  of  this  court. 


Ho.  1657 

Commitment  for  Contempt. 

In  the  District  Court  of  the  United  States 

For  the District  of . 

Division. 


In  re 

A.  B., 
Bankrupt. 


No. 


In  Bankruptcy. 


The  defendant  A.  B., having  been  adjudged  guilty  for 

contempt  of  court  in  failing  to  pay  and  deliver  moneys  and 
bonds  or  any  of  them  to  the  trustee  herein 

Thereupon  the  court  pronounced  the  following  sentence,  to 
wit :    That  the  said  A.  B.  be  imprisoned  in  the  jail  of  — ^ 
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County,  State  of  until  he  comply  with  the  order  of 

the  day  of  ,   19 — ,  and  make  said  payments  and 

deliveries  as  directed  in  said  order. 

This,  therefore,  is  to  commend  the  marshal  of  said  district 
to  take  the  body  of  the  said  A.  B.  and  commit  the  same  to  the 
said  jail  of  — : —  County,  pursuant  to  the  above  sen- 
tence. 

Witness,  the  Honorable  G.  R.,  Judge  of  the  District 

Court  of  the  United  States,  this  day  of 

,  A.  D.,  19 — ,  and  in  the year  of  the 

Independence  of  the  United  States  of  America. 
[Seal.']  B.  R., 

Clerk  of  the  District  Court  of  the  United 
States District  of . 


No.  1658 

Order  Purging  A.  B.  of  Contempt  and  Directing  F'--  Release 

from  Jail  (i). 

[Caption.] 

It  appearing  that  the  order  herein  .nade  against  the  bank- 
rupt A.  B.,  and  after  failure  to  comply  therewith  is  impris- 
oned in  the  jail  of County,  in  the  State  of  ,  has 

now  been  complied  with,  it  is  hereby  ordered  that  said  A. 
B.  is  purged  of  contempt  for  his  disobedience  to  the  order  of 
court. 

It  is  ordered  that  said  A.  B.,  upon  payment  of  costs  taxed 
at  $ ,  be  now  released  and  discharged  from  said  impris- 
onment,  and   the   marshal   is   hereby  ordered   to   deliver  a 

copy  of  this  order  to  the  sheriff  of County,  in  the  State 

of ,  who  is  hereby  directed  upon  receipt  thereof  to  release 

the  said  A.  B.  from  his  custody. 

(l)  This  order  must  be  made  by  the  judge  and  not  by  the  referee. 
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No.  1659. 

Rule  to  Show  Cause  Why  Assignee  for  Creditors  Should  Not 
Pay  Over  Funds  to  Trustee  in  Bankruptcy  (i). 

[Caption.] 

The  President  of  the  United  States  of  America  to  L.  C,  a^ 
signee  for  the  benefit  of  the  creditors  of  A.  B. : 

You  are  hereby  cited  and  admonished  to  be  and  appear  be- 
fore the  District  Court  of  the  United  States  within  and  for 

the District  of on  the day  of A.  D., 

at  ID  o'clock  a.  m.,  to  show  cause,  if  any  you  know  or  have, 
why  you  should  not  pay  over  and  deliver  to  J.  R.,  Trustee  in 
Bankruptcy,  the  funds  and  assets  of  the  estate  of  the  said  A. 
B.  now  in  your  possession  or  under  your  control.  It  is 
hereby  ordered  that  the  marshal  of  this  district  make  legal 
service  and  return  of  this  rule  on  or  before  the  appearance 
day  above  named. 

Witness,  the  Honorable  G.  R.,  United  States  District  Judge 

for  the District  of ,  this day  of ,  A.  D.,  19 — , 

and  in  the year  of  the  independence  of  the  United  States 

of  America. 

B.  R. 

Clerk  of  the  District  Court  of  the  United  States  for  the 

District  of  . 

(1 )  This  form  can  be  nsod  for  the  purpoee  of  comxielling  the  bankrapt 
or  agent  to  pay  over  money.    See  Mueller  vt,  Nngent,  184  U.  8.  1. 


No.  1660 

Order  that  the  Assignee  for  the  Benefit  of  Creditors  Pay  Over 
Funds  to  the  Trustee  in  Bankruptcy.^ 

[Caption.] 

This  cause  came  on  to  be  heard  upon  rule  to  show  cause,  etc., 
and  was  argued  by  counsel. 

On  consideration  whereof  it  is  hereby  ordered  that  L.  C, 
assignee  for  the  benefit  of  the  creditors  of  A.  B.,  forthwith 
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pay  over  and  deliver  to  J.  R.,  trustee  in  bankruptcy  of  the 
estate  of  said  A.  B.,  all  funds  and  assets  of  every  description 
belonging  to  the  estate  of  said  A.  B.  now  in  his  possession  or 
subject  to  his  control. 

NO.  1661. 

Order  for  Assignee  for  Creditors  to  Account. 

In  the  District  Court  of  the  United  States 

For  the District  of . 

A.  B.,  et  aL 

vs,  '  Bankrupt. 

C  D.  &  Co., 

At  — ^ — ,  in  said  district,  on  the day  of ,  A.  D., 

19 — ,  before  J.  B.,  Referee  in  Bankruptcy. 

Notice  having  been  given,  and  no  adverse  interest  appearing, 
it  is  hereby  ordered  that  L.  C,  assignee  for  the  benefit  of  the 
creditors  of  C.  D.  &  Co.,  file  with  J.  B.,  one  of  the  referees  of 
this  court  in  bankruptcy,  at  his  office.  Rooms  1001-1005,  Co- 
lumbia Building, — ,  on  or  before ,  at  9 130  o'clock  a.m., 

a  detailed  and  itemized  statement  showing  all  the  receipts  and 
disbursements  made  by  him  of  money  and  other  assets  be- 
longing to  the  estates  of  C.  D.  &  Co.,  together  with  all 
vouchers  that  he  may  have  for  any  disbursements. 

It  is  further  ordered  that  said  L.  C.  be  and  appear  before 

the  referee  aforesaid  in  person  on ,  at  9 130  o'clock  a.  m., 

for  the  purpose  of  making  settlement  of  his  accounts  as  as- 
signee of  the  parties  aforesaid. 

Witness  the  Honorable  G.  R.,  Judge  of  said  court, 

and  the  seal  thereof,  at ,  in  said  district,  on 

the day  of ,  A.  D., -. 

[Seal] 

B.  R.| 

Clerk  of  Said  Court 
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No.  1662. 

Response  of  aii  Assignee  for  Benefit  of  Creditors  to  a  Rule  to 

Pay  Over  Money,     (i). 

In  the  District  Court  of  the  United  States 
For  the District  of . 


In  the  matter  of 
A.  B.  &  Co.,  et  al., 

vs, 
C.  D.  &  Co.,  D.  G.  and  C.  D. 


Bankrupts. 


L.  C.  for  response  to  the  order  herein  to  show  cause  why 
he  shall  not  pay  the  Receiver  in  Bankruptcy  herein  the  sum 

of  $ shown  in  his  report  as  having  been  paid  Messrs.  M. 

A.,  D.  A.  &  J.  G.,  and  $ to  Z.  P.  Esq.,  says  that  said  sums 

were  paid  them  respectively  for  services  rendered  him  as  hie 
counsel  whilst  acting  as  assignee  before  any  proceedings  here- 
in, as  already  appears  in  his  report  herein.  He  says  further 
that  he  has  no  money  or  property  or  means  of  any  kind  with 
which  to  pay  said  money  or  any  part  thereof. 

He  respectfully  submits  to  the  court  that  he  ought  not  to  be 
compelled  to  pay  said  money  herein. 

This  respondent  says  further  that  long  before  the  petition 
in  this  proceeding  was  filed  and  before  he  had  any  knowledge, 
information  or  intimation  that  it  was  intended  to  be  filed,  and 
relying  upon  it  that  he  would  be  permitted  to  wind  up  his 
trust  under  the  deed  of  assignment  for  the  bankrupts  shown 
in  the  record  in  this  action  or  proceeding,  he  filed  his  petition 
and  brought  action  in  the  State  court  as  appears  in  this  record, 
which  is  still  pending,  and  he  is  still  subject  to  the  jurisdiction 
and  orders  of  said  State  court  requiring  him  to  settle  his  ac- 
counts there  and  to  be  responsible  there  for  all  his  acts  and 
doings  under  said  deed  of  assignment. 

He  submits  to  this  honorable  court  that  this  response  be  held 
sufficient  and  that  the  "show  cause"  order  herein  shoula  be  an 


PROCEEDINGS  BEFORE  THE  JVDGE.  2523 

nulled  or  suspended  until  he  is  relieved  from  his  present  em- 
barrassing position.  L.  C, 

Subscribed  and  sworn  to  before  me  by  L.  C,  June . 

My  commission  expires .  A.  S., 

Notary  Public, County, 


(1)  Taken  from  tlie  record  in  Lonisville  Trust  Ck).  vs.  Ck)iniiiger,  184  U. 
S.  18. 

As  to  the  right  of  attorneys  for  assignee  in  state  court  to  pay  for 
services  rendered  prior  to  bankruptcy,  >ce  Randolph  v.  Scrugge,  Trustee, 
190  U.  S.  533,  10  Am.  B.  R.  1, 


In  Bankruptcy. 


No.  1663. 

Petition  by  a  Trustee  to  Review  an  Order  Allowing  a   / 

Claim   (iV 

In  the  District  Court  of  the  United  States 

For  the District  of . 

In  the  matter  of  the  estate  of 
A.  B., 
Bankrupt. 

The  petition  of  N.  J.  M.,  trustee  of  A.  B.,  bankrupt,  of  the 
village  of ,  respectfully  represents : 

First.  That  heretofore,  to  wit,  on  the day  of ,  the 

said  A.  B.,  who  before  that  time  had  been  engaged  in  busi- 
ness at ,  was  duly  adjudged  a  bankrupt  by  an  order  of 

this  court,  and  that  afterwards  your  petitioner  was  chosen  and 
elected  trustee  in  the  estate  of  A.  B,  and  is  now  and  has  for 
some  time  past  been  acting  as  such  trustee. 

Second,  That  heretofore,  to  wit,  on  the day  of , 

the  S.  T.  Company,  of ,  a  corporation  organized  under 

the  laws  of  the  State  of and  carrying  on  business  under 

the  laws  of  the  State  of at ,  aforesaid,  filed  its  claim 

against  said  estate  for dollars  and cents  as  a  pre- 
ferred claim  against  said  estate  for  the  amount  claimed  to  be 
due  under  and  by  virtue  of  a  certain  chattel  mortgage  made 
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BANKRUPTCY. 


and  executed  by  the  said  A.  B.  to  said  The  S.  T.  Company, 

on  the day  of ,  and  which  said  chattel  mortgage  it 

was  claimed  by  said,  The  S.  T.  Company,  was  a  lien  upon  the 
stock  of  goods,  wares  and  merchandise  received  by  the  said 
trustee  and  by  him  converted  into  cash. 

Third,  That  said.  The  S.  T.  Company,  petitioned  A.  M., 
Esq.,  referee,  in  matter  of  said  estate,  that  said  claim  be  al- 
lowed as  a  preferred  claim  and  that  the  said  trustee  should 
be  ordered  by  the  court  to  pay  the  same  out  of  the  assets  of 
said  estate  in  preference  to  other  claims  as  a  first  lien  thereon* 

and  that  your  petitioner  as  trustee  as  aforesaid,  on  the day 

of ,  filed  his  objections  to  the  allowance  of  said  claim, 

and  afterwards  the  said  matter  came  on  to  be  heard  before 
A.  M.,  Esq.,  referee  in  said  estate,  and  testimony  was  taken 
thereon  before  the  said  referee  and  by  deposition  and  the  mat- 
ter submitted  to  him,  and  afterwards,  on,  to  wit,  the 

day  of ,  the  said  referee  made  an  order  allowing  the  said 

claim  of  said  The  S.  T.  Company,  against  the  estate  of  said 

A.  B.  to  the  amount  of dollars  and '-  cents,  together 

with  costs  amounting  to dollars  and cents  as  a  pre- 
ferred claim  against  the  said  estate,  and  ordering  and  requiring 
your  petitioner  as  such  trustee  to  pay  said  amount  to  said  The 
S.  T.  Company,  out  of  the  moneys  in  his  hands  belonging  to 
said  estate. 

Fourth.  That  your  petitioner  claims  that  the  said  chattel 
mortgage  upon  which  said  claim  is  based  is  void,  and  that  said, 
The  S.  T.  Company,  is  not  entitled  to  enforce  the  same  against 
the  property  purported  to  be  covered  thereby,  and  against  the 
assets  of  said  estate,  and  that  such  mortgage  is  illegal,  fraudu- 
lent and  void  for  the  specific  reasons  set  forth  in  his  ob- 
jections filed  with  said  referee  to  the  claim  of  said,  The  S. 
T.  Company,  to  which  he  hereby  makes  reference. 

Fifth.  Your  petitioner,  therefore,  avers  that  the  ruling  and 
decision  of  the  said  referee  allowing  said  claim  was  error,  and 
that  no  order  should  have  been  made  by  said  referee  allowing 
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said  claim,  and  said  referee  should  have  made  an  order  disal- 
lowing said  claim,  and  holding  said  chattel  mortgage  void  for 
the  reasons  set  forth  in  the  petitioner's  objection  thereto. 

Sixth.  That  your  petitioner  desires  a  review  by  the  Judge  of 
this  court  of  the  order  made  by  said  referee,  and  filed  this 
petition  therefor;  and  he  therefore  prays  that  the  error  com- 
plained of  and  the  questions  of  law  and  fact  raised  before  the 
«aid  referee  and  decided  by  him  may  be  certified  by  the  said 
referee  to  the  Hon.  G.  R.,  District  Judge ;  that  he  may  review 
the  order  heretofore  made  and  make  and  enter  an  order  or  di- 
rect the  referee  to  make  and  enter  an  order  holding  and  decid- 
ing the  said  chattel  motgage  to  be  illegal,  fraudulent  and  void 
and  that  the  same  constituted  no  lien  upon  the  property  of  said 
A.  B.  purporting  to  be  covered  thereby,  and  no  lien  against 
the  assets  in  said  estate  in  the  hands  of  your  petitioner,  and 
disallowing  said  claim  of  said  The  S.  T.  Company. 

And  your  petitioner  ever  prays.  J.  M., 

R.  X.,  Trustee. 

Attorney  for  Petitioner. 

United  States  of  America;  District  of  ,  Division, 

County  of ,  ss. : 

I.  J.  M.,  the  petitioner  mentioned  and  described  in  the 
foregoing  petition,  do  hereby  make  a  solemn  oath  that  the 
statements  therein  are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief.  J.  M., 

Petitioner. 

Subscribed  and  sworn  to  before  me  this day  of         , 

A.  D., .  J.  N., 

Notary  Public, County, . 


(l)  The  action  of  the  referee  Is  always  subject  to  review  by  the  judge  of 
the  coart  of  bankruptcy.  Gen.  Ord,  27,  B.  A.  1898,  sec  380.  In  any 
proceeding  before  a  referee,  a  party  dissatisfied  with  any  order  of  the 
referee  made  in  the  course  of  such  proceeding,  may  take  the  opinion 
of  the  judge  in  respect  to  such  matter.  The  practice  is  provided  for  hy 
General  Order  27,  and  should  be  followed.  In  re  Scott,  99  Fed.  404, 
3  Am.  B.  R.  625,  2  N.  B.  N  440. 
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After  the  referee  has  made  the  order  sought  to  be  reviewed  (In  re 
Russell,  105  Fed.  501,  5  Am.  B.  R.  566;  In  re  Scott,  99  Fed.  404,  3  Am. 
B.  R.  625,  2  N.  B.  N.  440;  In  re  Schiller,  96  Fed.  400.  2  Am.  B.  R.  704; 
In  re  Smith,  93  Fed.  791)  and  not  before  Un  re  Smith,  93  Fed.  791).  the 
party  dissatisfied  must  file  with  the  referee  a  petition  that  the  order  be 
reviewed  by  the  judge  in  which  must  be  set  out  the  error  complained  of. 
In  re  Russell,  105  Fed.  501,  S  Am.  B.  R.  566;  In  re  Scott,  99  Fed.  404.  3 
Am.  B.  R.  625,  2  N.  B.  N.  440;  In  re  Schiller,  96  Fed.  400,  2  Am.  B.  R. 
704 ;  In  re  Smith,  93  Fed.  791 

The  limitation  of  ten  days  in  which  appeals  must  be  taken  to  the 
circuit  court  of  appeals  from  the  district  court  has  no  application,  but 
the  petition  for  review  must  be  filed  within  a  reasonable  time,  which 
may  be  fixed  by  the  local  rule  of  court  (As  to  such  petitions  to  circuit 
court  of  appeals  which  appear  to  be  analogous,  see  In  re  N.  Y.  Economical 
Printing  Co.  [C  C.  A.,  2d  Cir.].  106  Fed.  839,  5  Am.  B.  R.  697,  3  N.  B. 
N.  539). 

The  district  judge  may  refuse  to  act  without  such  petition  and  should 
not  consider  exceptions  not  therein  contained.  In  re  Russell,  105  Fed. 
501,  5  Am.  B.  R.  566;  In  re  Scott,  99  Fed.  404,  3  Am.  B.  R.  625.  2  N. 
B.  N.  440;  In  re  Schiller,  96  Fed.  400,  2  Am.  B.  R.  704;  In  re  Smith,  93 
Fed.  791.  The  referee  must  forthwith  certify  to  the  judge  the  question 
presented,  a  summary  of  the  evidence  relating  thereto,  and  the  finding  and 
order  of  the  referee  thereon.  Gen.  Ord.  27,  The  certificate  will  be  signed 
by  the  referee  and  transmitted  by  him  to  the  judge.  B.  A.  1898,  Sec.  39a, 
clauses  5  and  9. 

The  "summary  of  the  evidence"  mentioned  in  the  order  may  be  the 
evidence  taken  stenographically,  or  the  substance  thereof,  as  agreed  upon 
by  the  parties.  B.  A.  1898,  Sec.  39a,  clauses  5  and  9.  A  summary  and 
not  the  complete  evidence  should  be  certified  wherever  the  rules  of  jus- 
tice will  permit.  Cunningham  v.  German  Nat.  Bank  (C.  C.  A.,  6th  Cir.), 
103  Fed.  932.  Where  this  is  done  the  district  court  may  require 
the  original  evidence  or  parts  thereof  certified  to  it.  Cunningham  v. 
German  Nat.  Bank  (C.  C.  A.,  6th  Cir.).  103  Fed.  932. 

If  the  question  be  improperly  certified  the  court  may  refuse  to  give 
an  opinion.  In  re  Smith,  93  Fed.  791.  If  the  judge  is  not  satis- 
fied with  the  evidence  certified  by  the  referee  he  may  allow  further 
evidence  to  be  taken  before  him.  In  re  Stotts.  93  Fed.  438,  1  Am.  B.  R. 
641.  Or  he  may  refer  the  cause  to  the  referee  for  further  proofs.  He  will 
not  set  aside  the  findings  of  fact  of  a  referee  unless  the  same  are  man- 
ifestly contrary  to  the  weight  of  the  evidence.  In  re  Covington,  6  Am. 
B.  R.  374.  But  when  a  referee  finds  that  a  bankrupt  has  property  in  his 
possession  or  control  which  he  conceals  from  the  trustee,  and  such  find- 
ing is  made  the  basis  of  an  order  of  delivery,  which  is  enforceable  by  im- 
prisonment for  contempt  in  disobeying  it,  then  the  judge  in  reviewing 
the  finding  must  be  satisfied  that  the  evidence  establishes  the  fact  beyond 
a  reasonable  doubt.  In  re  Mayer,  98  Fed.  839,  3  Am.  B.  R.  533;  In  re 
McCormick,  97  Fed.  566,  3  Am.  B.  R.  340.  2  N.  B.  N.  104. 

The  judge  will  probably  hear  arguments  of  counsel  on  the  point,  and 
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will  give  his  opinion  on  the  point.  If  the  order  of  the  referee  is  modified 
or  reversed  he  may  direct  the  proper  order  to  be  entered  on  the  journal  of 
the  court. 

The  petition  for  review  must  not  be  delayed  so  as  unreasonably  to  in- 
terfere with  the  distribution  of  the  assets.  In  re  Grant,  143  Fed.  661.  16 
Am.  B.  R.  256.  But  laches  does  not  apply  to  a  motion  to  vacate  an  order 
made  by  a  referee.    In  re  Russell  Card  Co.,  174  Fed.  202,  23  Am.  B.  R.  300 

Hearing  on  review  is  de  novo.  In  re  Hawlcy  Co.,  214  Fed.  500;  In  re 
Elmore  Cotton  Mills,  217  Fed.  808. 

The  referee's  findings  of  fact  will  not  be  disturbed  except  upon  clear 
evidence  that  they  are  wrong.  In  re  Elmore,  etc.  .supra;  Baker  v.  Bishop, 
etc.,  Co.,  220  Fed.  657. 


No.  1664. 

Petition  by  an  Assignee  to  Review  an  Order  of  a  Referee  on  a 
Rule  to  Pay  Over  Money  to  Receiver  in  Bankniptcy.(l) 

In  the  District  Court  of  the  United  States, 
For  the District  of . 


>   In  Bankruptcy. 


In  the  matter  of 

A.  B.  &  Co.,  etc., 

V. 

C.  D.  &  Co.,  D.  G.  and  C.  D., 

Bankrupts. 

Respectfully  represents  the  petitioner,  L.  C,  that  during  the 
course  of  the  proceedings  herein,  before  J.  B.,  one  of  the  ref- 
erees in  bankruptcy  of  this  court,  a  rule  was  issued  against  the 
petitioner  to  show  cause  why  he  should  not  be  compelled  to 

pay  to  the  receiver  the  sum  of  $ ;  also  another  rule  was 

issued  against  the  petitioner  to  show  cause  why  he  should  not 

pay  the  further  sum  of  $ by  him  paid  to  M.  A.,  D.  A.  & 

J.  G.,  for  services  as  counsel  for  him  in  his  capacity  as  assignee 
under  the  general  assignment  under  the  state  law;  that  your 
petitioner  filed  responses  to  both  of  said  rules  which  responses 
having  come  on  to  be  heard  were  adjudged  by  the  said  referee 
insufficient  and  said  rules  were  made  absolute.  Your  peti- 
tioner shows  that  said  referee  erred  to  his  prejudice  in  issuing 
both  of  said  rules;  also  in  adjudging  both  of  said  responses 
insufficient ;  also  in  making  both  of  said  rules  absolute. 
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Wherefore,  your  petitioner  prays  that  the  orders  of  said 
referee  above  set  forth  may  be  reviewed  by  the  honorable 
judge  of  this  court.  L.  C, 

By  His  Counsel,  X.  &  X. 

[Verification.] 

(1)  As  to  power  of  court  to  review  orders  of  referees  and  the  practice 
in  such  cases,  see  Gen.  Ord.  27;  Mueller  v.  Nugent,  184  U.  S.  1 ;  Cunning- 
ham V.  Bank,  103  Fed.  932;  Courier  Journal  Job  Printing  Co.  v.  Brewing 
Co.,  101  Fed.  699:  Loveland  Bank..  Sec.  32a;  N.  B.  A.,  Sec.  38. 

See  also  note  to  No.  1663. 


No.  1665. 

Petition  to  Review  Order  of  Referee  Disallowing  Claim.  ( 1 ) 

[Caption.] 

To  the  Honorable  A.  C,  Judge  of  the  District  Court  of  the 
United  States,  for  the  — —  District  of . 

The  petition  of  The  D.  M.  Grocery  Company,  a  corporation 

under  the  laws  of ,  one  of  the  creditors  of  said  bankrupt, 

respectfully  represents  that  on  the  day  of ,  1901, 

manifest  error  to  the  prejudice  of  complainant  was  made  by 
the  referee  in  said  matter  in  a  finding  and  order  disallowing 
and  expunging  the  claim  of  said  corporation  against  said  bank- 
rupt from  the  list  of  allowed  claims  upon  the  trustee's  record 
in  said  case;  and  in  ordering  said  corporation  to  pay  as  prefer- 
ences received  from  said  bankrupt  the  sum  of  $ .     The 

errors  complained  of  are: 

First.  That  the  evidence  adduced  before  said  referee  and 
set  out  in  the  agreed  statement  herewith  submitted,  shows  that 
no  preference,  in  excess  of  subsequent  credits  given,  were  re- 
ceived by  said  corporation. 

Second.  Said  referee  erred  in  the  method  adopted  for  cal- 
culating preferences  claimed  to  be  within  four  months  of  bank- 
ruptcy in  said  case. 

Third.  Said  referee  erred  in  finding  from  the  evidence  that 
the  dates  of  payment  on  the  open  account  of  said  bankrupt 
with  said  corporation,  were  those  dates  shown  by  the  books 
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of  the  bankers  of  said  bankrupt,  Messrs.   R.,  B.   &  Com- 
pany. 

Fourth,  Said  referee  erred  in  finding  that  any  payments 
made  to  said  corporation  by  said  bankrupt  were  preferences  for 
any  amount. 

Fifth,  Said  referee  erred  in  ordering  said  corporation  to 

pay  the  sum  of  $ ,  or  any  sum  at  all,  within  five  days  from 

said  date. 

Sixth.  Said  referee  erred  in  his  conclusions  of  law  from 
the  evidence  offered  at  said  hearing. 

Wherefore  the  D.  M.  Grocery  Company  prays  that  it  may 
be  decreed  by  the  court  to  have  its  claim  against  the  said  bank- 
rupt estate  allowed  for  the  full  amount  thereof,  and  that  it  oe 
restored  to  all  things  lost  by  reason  of  the  finding  and  order  of 
the  referee  in  said  matter. 

The  D.  M.  Grocery  Company, 

By  R.  X., 
Its  Attorney. 

[  Verification,  ] 

(1)  See  note  to  No.  1683. 

No.  1666. 

Petition  to  Review  Order  of  Referee  to  Pay  to  Trustee  Money 

of  Bankrupt  (i). 

The  District  Court  of  the  United  States  for  the. District 

of .     In  Bankruptcy. 

In  re 
A.  B.  &  Co.  et  al. 
vs, 

E.  T. 

Comes  W.  T.,  by  counsel,  and  files  herewith  his  petition  for 

review  of  the  order  of  the  referee  entered  herein  on ,  and 

says  that  said  referee  erred  in  ordering  and  adjudging  as  in- 
sufficient his  response  to  the  rule  filed  herein  on ;  that 

said  referee  erred  in  adjudging  that  there  came  to  the  hands 


Petition  for  Review. 
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of  said  W.  T.  as  the  agent  of  the  bankrupt,  on ,  the  sum 

of  $ y  being  the  net  proceeds  realized  from  the  mortgage 

executed  by  the  bankrupt  upon  his  house  and  lot  in  the  City  of 

;  that  said  referee  erred  in  adjudging  that  there  came  to 

the  hands  of  said  W.  T.,  as  the  agent  of  the  bankrupt  on , 


the  further  sum  of  $ ,  being  the  net  proceeds  from  the  sale 

of  the  merchandise  sold  to  H.  S. ;  that  said  referee  erred  in  ad- 
judging that  said  sums  are  the  property  of  the  bankrupt  E.  T., 
and  belong  to  E.  M.,  trustee  in  bankruptcy  herein  of  said  es- 
tate; that  said  referee  erred  in  ordering  that  said  rule  be  made 
absolute  to  the  amount  of  said  two  sums  aggregating  the  sum 

of  $ ;  that  said  referee  erred  in  ordering  and  requiring  said 

W.  T.  to  pay  to  E.  M.,  trustee  in  bankruptcy  in  this  cause  on 

or  before  9:30  o'clock  on  ,  the  said  aggregate  sum  of 

$ ,  and  said  referee  erred  in  entering  said  order  on ,  a 

■  copy  of  which  is  filed  herewith,  that  said  order  is  erroneous 
and  void,  and  said  referee  had  no  jurisdiction  to  enter  same. . 
Wherefore,  said  W.  T.  prays  that  said  order  entered  herein 

by  the  referee  on ,  be  reviewed  by  the  Honorable  Judge 

of  the  District  Court  of  the  United  States  for  the Dis- 
trict of ,  and  that  said  order  be  adjudged  erroneous  and 

void. 

X.  &  X., 
Attorneys  for  W.  T. 

(i)  Taken  from  the  record  in  Mueller  vs.  Nugent,  184  U.  S.  I. 
See  note  to  No.  1663. 


Ho.  1667. 

Petition  for  Review  Order  on  Claims  (i). 

[Caption.'] 

And  now  comes  the  L.  Trust  Company,  trustee  in  bankrupt- 
cy, of  the  bankrupts  in  the  above  styled  proceeding,  by  R.  Y., 
Esq.,  of  counsel,  and  respectfully  represents  to  the  court  that 
said  trustee  and  the  lawful  creditors  of  the  estate  of  said  bank- 
rupts whom  said  trustee  represents,  are  ag^eved  by  the  find- 
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ing  of  the  Hon.  A.  M.,  referee  herein,  with  reference  to  the 
following  matters,  to  wit : 

That  the  referee  in  his  finding  and  decision,  upon  the  excep- 
tions of  said  trustee  and  of  the  creditors  to  the  claim  of  D.  L. 
&  Son,  erred  to  the  prejudice  of  these  petitioners,  the  said  trus- 
tee and  the  lawful  creditors  of  said  bankrupts. 

First,  In  not  finding  that  the  sum  of  $ had  been  paid  to 

said  D.  L.  &  Son  on  their  claim  filed  here,  by  E.  F.  &  Co.,  en- 
dorsers of  two  $ notes  included  in  and  part  of  said  claim 

of  D.  L.  &  Son. 

Second,  In  not  finding  that  said  claim  of  D.  L.  &  Son  had 
been  paid  in  full,  as  a  preferential  payment,  out  of  the  proceeds 
of  the  fraudulent  sale  of  the  remainder  of  the  stock,  fixtures, 
etc.,  of  the  bankrupt  firm,  to  E.  F.  of  said  firm  of  E.  F.  &  Co., 
as  provided  for  in  the  written  agreement  between  the  three 
members  of  the  bankrupt  firm,  read  in  evidence,  and  in  finding 
that  said  preferential  payment  was  only  one-half  of  said  claim 
of  D.  L.  &  Son,  when  in  fact  said  claim  was  paid  in  full. 

Third.  In  finding  that  only  one-half  of  the  claim  of  E.  F. 
&  Co.  was  paid  as  a  preferential  payment  out  of  the  profits  of 
said  fraudulent  sale  to  E.  F.,  when  in  fact  said  claim  was  paid 
in  full  as  shown  conclusively  by  the  evidence  in  said  proceed- 
ing. 

Fourth.  Because  said  referee  erred  in  not  disallowing  each 
of  said  claims  of  D.  L.  &  Son  and  E.  F.  &  Co. 

Wherefore  said  petitioners  pray  this  honorable  court  to  re- 
view the  findings  of  the  said  receiver  with  reference  to  the 
matters  hereinbefore  set  forth,  and  that  the  referee  herein 
certify  the  said  questions  to  the  court  for  that  purpose  and  that 
he  send  up  with  said  certificate  all  of  the  testimony  taken  on 
said  issues  of  said  bankrupts'  estate,  etc. 

The  L.  Trust  Company, 
Trustee  in  Bankruptcy. 

R.  Y., 

(i)  Sec  note  to  No.  1663.  ™* 
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No.  1668. 

Petition  to  Review  Order  Relative  to  Bzemptioiit  (x). 

[Caption,^ 

Now  comes  E.  B.  and  petitions  to  the  Honorable  A.  M., 
Referee,  for  any  order  certifying  to  the  Honorable  G.  R., 

Judge  of  the  District  Court  of  the  United  States  for  the 

District  of ,  for  review  of  all  matters  pertaining  in  and 

to  the  order  entered  herein  on  the day  of ,  A.  D. 

-,  relating  to  and  finding  againrt  the  claims  of  said  E.  B., 

as  widow  of  said  A.  B.,  bankrupt,  and  respectfully  represents 
that  the  errors  complained  of  are  as  follows : 

The  court  erred  in  not  making  an  order,  under  Section  8  of 
the  Bankruptcy  Act : 

First.  That  the  trustee  paid  to  said  E.  B.  the  exemptions 
heretofore  demanded  by  her  husband  during  his  lifetime. 

Second.  That  the  trustee  permit  her  to  remain  in  her  hus- 
band's mansion  house  and  in  possession  of  his  household  prop- 
erty for  a  period  of  one  year,  unless  dower  is  sooner  assigned 
her  in  said  mansion  house. 

Third.  That  the  trustee  pay  to  her  from  the  assets  of  said 
estate  the  allowance  provided  for  her  under  Sections  6040  and 

6041  of  the  Revised  Statutes  of ,  and  heretofore  fixed  by 

the  Probate  Court  of County, ,  at  $ . 

Fourth.  That  said  trustee  permit  her  to  retain  as  exempt 
such  part  of  the  assets  of  said  estate  as  are  exempt  under  Sec- 
tion 6038  of  the  Revised  Statutes  of . 

Fifth,  That  said  trustee  allow  and  pay  to  her  such  other  ex- 
emptions as  she  is  entitled  to  receive  under  the  Revised  Statutes 

of .  E.  B., 

By  R.  Y.,  her  Attorney. 

(1)  See  note  to  No.  1663. 
See  N,  B.  A..  Sec.  38. 
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No.  1669. 

Referee's  Order  on  Petition  for  Review. 

In  the  District  Court  of  the  United  States,  for  the  North- 
eastern Division  of  the  Southern  District  of  Georgia, 

In  the  matter  of  A.  Rosenthal,  bankrupt.    In  bankruptcy. 

I,  Joseph  Ganahl,  referee  in  bankruptcy,  do  hereby  certify 
that  in  the  course  of  the  proceedings  in  the  above-stated  case, 
the  following  question  arose:  Whether  or  not  the  Georgia 
Railroad  Bank  held  a  valid  lien  upon  the  real  estate,  or  upon 
the  interest  of  the  bankrupt  in  the  real  estate  in  Aiken  county, 
South  Carolina,  and  whether  said  bank  is  entitled  to  priority 
of  payment  from  the  proceeds  of  said  realty. 

The  referee  decided  thai  said  bank  did  hold  a  valid  lien 
upon  said  property  and  was  entitled  to  payment  from  the  pro- 
ceeds. 

An  abstract  of  the  testimony  is  contained  in  the  opinion  of 
the  referee,  copy  of  which  is  attached  to  the  petition  for  review, 
and  herewith  transmitted  to  the  court. 

L.  Koppel,  one  of  the  creditors,  had  filed  objections  to  the 
allowance  of  said  claims,  as  a  preferred  claim,  and  has  now 
filed  a  petition  for  review  of  the  ruling  of  the  referee. 

I  herewith  transmit  to  the  court  the  claim  of  the  Georgia 
Railroad  Bank,  objection  to  said  claim,  testimony  taken  at  the 
two  hearings  thereof,  copy  of  the  bond  for  titles,  with  the  two 
transfers,  and  a  copy  of  the  collateral  notes  alluded  to  in  the 
testimony. 

This  24th  day  of  October,  1913. 

J.  Ganahl, 
Referee  in  Bankruptcy. 
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No.  1670. 

Certificate  by  Referee  to  Judge  (i). 

(Official  Form  No.  56.) 

In  the  District  Court  of  the  United  States  for  the 

trict  of  . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


I,  ,  one  of  the  referees  of  said  court  in  bankruptcy, 

do  hereby  certify  that  in  the  course  of  the  proceedings  in 
said  cause  before  me  the  following  question  arose  pertinent  to 
the  said  proceedings :  [Here  state  the  question,  a  summary  of 
the  evidence  relating  thereto,  and  the  finding  and  order  of 
the  referee  thereon."] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion 
thereon. 

Dated  at ,  the day  of ,  A.  D.  iJ 


Referee  in  Bankruptcy. 

(1)   See  note  to  No.  1663. 


No.  1671. 

Certificate  of  Referee  to  Judge  (i). 

At ,  in  said  district,  en  the day  of .,  A.  D, 

-,  before  A.  M.,  Referee  in  Bankruptcy. 


I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy, 
do  hereby  certify  that  in  the  ro'^rse  of  the  proceedings  in  said 
cause  before  me  the  following  question  arose  pertinent  to  said 
proceedings : 

The  Third  National  Bank,  of ,  filed  a  claim  evidenced 
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by  one  promissory  note  for  $ and  also  another  promissory 

note  for  $ ,  and  asserted  a  claim  to  be  subrogated  to  the 

rights  of  the  mortgagees  under  three  mortgages,  to  wit,  one 
dated  April  15th,  1892,  another  dated  February  19th,  1894, 
and  another  dated  January  12th,  1897.  Prior  to  the  execution 
of  any  of  said  mortgages  the  bankrupt  had  also  executed  to  the 

S.  Trust  Company  a  mortgage  to  secure  an  issue  of  $ 

of  bonds,  of  which  $ were  negotiated  and  have  ever  since 

remained  outstanding.  Under  the  provisions  of  the  charter  of 
the  bankrupt  I  find  that  said  bankrupt  was  limited  in  its  power 
to  execute  a  mortgage  to  the  extent  of  $ — r-.  I  also  find  that 
the  Third  National  Bank,  through  its  managing  officer,  E.  C, 
cashier  before  making  any  of  said  loans  had  knowledge  of 
the  existence  of  said  mortgage  to  the  S.  Trust  Company, 
though  it  is  testified  by  E.  C,  and  not  denied,  that  about  the 
time  the  Third  National  Bank  made  its  loans  he  was  informed 

that  the  said  mortgage  to  the  S.  Trust  Company  was  for  $ . 

As  a  matter  of  law  I  find  that  the  information  which  said  E. 
C.  had  of  the  existence  of  said  mortgage  was  sufficient  to 
put  him  upon,  inquiry  as  to  the  amount  thereof. 

I  further  find  that  the  notes  of  $ and  $ filed  by 

said  Third  National  Bank  are  renewals  of  various  loans  made 
by  said  Third  National  Bank  to  the  bankrupt,  beginning  April 
1 6th,  1892. 

The  mortgage  to  the  S.  Trust  Company  outstanding  amount- 
ed to  $49,000,  and  I  have  allowed  a  lien  to  the  Third  National 
Bank  by  way  of  subrogation  to  the  rights  of  the  mortgagees  in 
the  three  mortgages  dated  April  15th,  1892,  February  19th, 

1894,  and  January  12th,  1897,  to  the  extent  of  $ ,  making 

together  the  sum  of  $ ,  the  limit  prescribed  by  the  charter 

of  the  bankrupt.  The  balance  of  the  claim  of  the  Third 
National  Bank,  to  wit,  $ ,  I  have  allowed  as  a  general 

claim. 

The  Third  National  Bank  has  filed  a  petition  for  review  of 

the  foregoing  ruling. 
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And  the  said  question  is  certified  to  the  Judge  for  his  opinion 
thereon. 

Dated  at the day  of ,  A.  D. . 

A.  M., 
Referee  in  Bankruptcy. 
I  herewith  transmit  the  testimony  pertaining  to  the  claim 
of  said  Third  National  Bank ;  also  the  proof  of  claim  of  said 
bank  with  the  mortgages  relied  on  by  it  attached  thereto,  and 
also  a  memorandum  of  the  reasons  for  my  finding. 

A.  M.. 
Referee. 

(1)  Sec  note  to  No.  1663. 


Ho.  1672. 

Certificate  of  Referee  to  Judge  on  Allowance  of  Claim  (i). 

ICaption.] 

I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy,  do 
hereby  certify  that  in  the  course  of  the  proceedings  in  said 
cause  before  me  the  question  came  up  as  to  the  allowance 
of  the  claim  of  the  S,  Trust  Company,  a  corporation  organized 

under  the  laws  of  the  state  of as  a  preferred  claim  against 

said  estate,  which  said  claim  has  been  allowed,  and  that  on  ac- 
count of  the  allowance  thereof  a  petition  to  the  court  has  been 
made  on  behalf  of  the  trustee  asking  for  a  review  of  the 
order  of  said  allowance  and  the  question  of  the  allowance  of 
said  claim  is  certified  to  the  Judge  for  his  opinion  thereon. 

I  return  herewith  as  the  record  the  following  items : 

First,  Proof  of  claim  of  S.  Trust  Company  filed . 

Second,  Objections  as  to  the  allowance  of  said  claim  made 
on  behalf  of  the  trustee,  filed . 

Third.  A  further  itemized  statement  of  said  claim,  filed 


Fourth.  Depositions  taken  in   favor  of  said  claim,    filed 


Fifth,  Depositions  of  E.  F.  in  behalf  of  said  claim. 
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Sixth.  Testimony  introduced  on  the  part  of  the  estate  in  said 

claim. 

I  also  return  herewith  an  order  made  in  respect  to  said 
claim  and  the  petition  for  a  review  of  said  order,  all  being 
made  a  part  thereof. 

Dated  at the day  of . 

A.  M., 
Referee. 

(1)  See  note  to  No.  1663. 


Ho.  1673. 

Certificate  of  Referee  to  Judge  on  Denying  Lien  on  Realty  (z)« 

[Caption.'] 

I,  A.  M.,  one  of  the  Referees  in  Bankruptcy  of  said  court, 
do  hereby  certify  that  in  the  coufse  of  the  proceedings  in 
said  cause  before  me  the  following  question  arose  pertinent  to 
said  proceedings : 

The  First  National  Bank  of filed  a  note  for  $ 

claiming  a  lien  upon  the  plant  and  realty  of  the  bankrupt  by 
way  of  subrogation  to  the  rights  of  A.  S.,  under  two  mort- 
gages, dated  April  15th,  1892,  and  February  19th,  1894,  exe- 
cuted by  the  bankrupt  to  said  A.  S.,  and  others. 

I  found  that  said  bank  is  not  entitled  to  the  lien  claimed,  and 
a  petition  for  review  has  this  day  been  filed.  In  the  order 
complained  of  I  also  passed  upon  claims  of  E.  F.  and  Third 
National  Bank.  A  petition  for  review  has  heretofore  been  filed 
by  the  Third  National  Bank,  and  the  mortgages  in  question 
have  been  sent  to  the  court  with  my  reasons  for  the  whole 
order. 

And  the  said  question  raised  by  the  First  National  Bank  is 
also  certified  to  the  Judge  for  his  opinion  thereon. 

Dated  at ,  the day  of ,  A.  D. . 

A.  M., 
Referee  in  Bankruptcy. 

(1)   See  note  to  No.  iri63. 
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No.  1674. 

Certificate  of  Referee  on  Finding  Creditor  Held  8 

Preference  (i), 

[Caption.] 

I,  A.  M.,  one  of  the  referees  of  said  court  in  bankruptcy, 
do  hereby  certify  that  in  the  course  of  the  proceedings  in  said 
cause,  before  me  the  following  questions  arose  pertinent  to 
the  said  proceedings: 

E.  F.  &  Co.  filed  before  me  proof  of  debt  for  $ ,  and 

also  another  claim  verified  by  the  assignee  of  E.  F.  &  Co.  for 

$ . 

D.  L.  &  Son  filed  a  claim  for  $ — '• — ,  and  another  claim  for 

$ ,  which  includes  and  is  a  duplication  of  said  claim  of 

$ . 

The  trustee,  R.  B.,  and  S.  G.,  filed  exceptions  to  said  claims, 
averring  that  the  holders  thereof  had  received  preferences. 

I  found  that  E.  F.  &  Co.  and  D.  L.  &  Son  had  received 
preferences  to  the  amount  of  fifty  per  cent,  of  their  claims  and 
ordered  that  they  elect  whether  or  not  they  will  surrender  the 
preferences  received  by  them  or  have  the  claims  filed  as  afore- 
said disallowed.  To  that  order  and  finding  said  E.  F.  &  Co. 
and  D.  L.  &  Son  have  filed  petitions  for  review,  and  the  trus- 
tee also  filed  a  petition  for  review. 

Said  claims,  also  the  exceptions  aforesaid,  also  the  order  and 
finding  thereon,  also  said  three  petitions  for  review,  are  all 
filed  herewith  and  made  part  hereof,  marked  exhibits  i,  2,  3, 
4,  5,  6,  7,  8  and  9. 

A  summary  of  the  evidence  taken  before  me  and  relating 
to  the  question  involved  is  also  attached  hereto  and  marked  ex- 
hibit "Summary  of  Evidence."  An  opinion  giving  my  reasons 
for  the  finding  and  order  aforesaid  is  also  made  part  of  this 
certificate,  marked  exhibit  "Opinion  of  Referee." 

And  the  said  questions  are  certified  to  the  Judge  for  his 
opinion  thereon. 

Dated  at ,  this day  of ,  A.  D. . 

A.  M.,    Referee  in  Bankruptcy. 

(1)   See  note  to  Xo    16r>3. 
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No.  1675. 

Certificate  of  Referee  on  Review  of  Order  Allowing  Secured 

Claim. 

[Caption.] 

To  the  Honorable  Emory  Speer,  United  States  District  Judge : 

I,  J.  N.  Talley,  referee  in  bankruptcy  in  charge  of  this  pro- 
ceeding, do  hereby  certify : 

That  in  the  course  of  said  proceeding  an  order  was  made 
and  entered  by  me  on  the  3rd  day  of  February,  1915,  over- 
ruling the  objections  of  the  J.  P.  Stevens  Engraving  Company, 
Wm.  Bens  Company  et  al.,  and  W.  E.  Martin,  Jr.,  trustee  of 
J.  H.  Virgin,  bankrupt,  to  the  proof  of  secured  claim  of  the 
Commercial  National  Bank,  and  allowing  said  claim  as  a 
secured  claim  entitled  to  priority  of  payment  out  of  the  pro- 
ceeds arising  from  the  sale  of  the  mortgaged  stock  of  mer- 
chandise and  fixtures  of  the  bankrupt,  the  original  order,  con- 
taining a  statement  of  the  case  and  my  findings  and  conclu- 
sions, being  hereto  attached. 

That  the  trustee  and  the  objecting  creditors  feeling  aggrieved 
at  said  order,  filed  on  the  15th  day  of  February,  1915,  their 
petition  for  a  review  which  was  granted. 

That  a  summary  of  the  evidence  upon  which  said  order  was 
based,  as  agreed  upon  by  the  parties,  is  hereto  attached  and 
the  proof  of  claim  of  the  Commercial  National  Bank,  the  ob- 
jections filed  by  J.  P.  Stevens  Engraving  Company,  by  Wil- 
liam Benz  Company  et  al.,  and  by  W.  E.  Martin,  Jr.,  trustee, 
are  handed  up  herewith. 

That  the  question  presented  for  decision  is  whether  the 
mortgage  attached  to  the  proof  of  claim  of  the  Commercial 
National  Bank  is  a  valid  mortgage  and  as  such  the  highest  and 
best  lien  on,  and  entitled  to  a  priority  of  payment  out  of  the 
proceeds  arising  from  the  merchandise  and  fixtures  described 
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in  said  mortgage,  as  having  been  conveyed  by  J.  II.  Virgin  to 
said  bank  to  secure  certain  indebtedness  due  by  J.  H.  Virgin 
to  the  Commercial  National  Bank. 

I  hand  up  herewith,  for  the  information  of  the  judge,  the 
stenographic  report  of  the  evidence  submitted  at  the  hearing 
on  the  objections  to  the  bank's  claim,  and  all  other  papers 
relating  to  said  claim. 

Respectfully  submitted,  dated  Macon,  Georgia,  this  the  12th 
day  of  March,  1915. 

J.  N.  Talley, 
Referee  in  Bankruptcy. 


Ho.  1676. 

Order  Overruling  Order  of  Referee  Dismissing  Petition  of 

Intervention. 

[Caption.] 

Now,  on  this  21st  day  of  October,  1915,  on  consideration  of 
the  petition  of  C.  B.  Norton  Jewelry  Co.  for  a  review  of  an 
order  of  Ezra  Brainerd,  Jr.,  referee,  entered  herein  on  May 
27,  1915,  dismissing  for  want  of  equity  petitioner's  petition 
of  intervention  for  the  recovery  of  K.  F.  Hinds,  trustee,  of 
the  proceeds  of  a  stock  of  jewelry  and  fixtures  under  a  chattel 
mortgage  executed  by  the  bankrupt  to  petitioner,  the  court 
finds  said  chattel  mortgage  a  valid  instrument  upon  its  face. 
Bell-Wayland  Co.  v.  Miller-Mitcher  Co.,  39  Okla.  4;  the  court 
further  finds  that  the  evidence  fails  to  establish  that  the  parties 
to  said  instrument  acted  in  bad  faith  or  with  intent  to  defraud 
the  other  creditors  of  said  bankrupt,  or  that  any  such  creditors 
were  in  any  degree  defrauded  by  it.  Etheridge  v.  Sperry,  139 
U.  S.  266. 

It  is  therefore  ordered  that  said  order  of  said  referee,  dis- 
missing  the   petition   of   interv^ention   be,   and    it    is    hereby 
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overruled  and  set  aside;  and  the  trustee  herein  is  ordered 
and  directed  to  pay  over  to  said  petitioner  and  inter- 
venor,  the  C.  B.  Norton  Jewelry  Co.,  the  money  now  held  in 
his  hands  as  the  proceeds  of  the  stock  of  goods  and  fixtures 
covered  by  the  terms  of  said  chattel  mortgage.  Let  the  costs 
of  this  proceeding  be  taxed  to  said  trustee.  To  all  of  which 
the  trustee  asks  and  is  allowed  his  exceptions. 

Ralph  E.  Campbell, 

Judge. 


Ho.  1677. 

Order  Dismissing  Petition  for  Liquidation. 

In  the  matter  of  )  T    R    t      f 

The  MuUings  Clothing  Company,  (.      ^     ^^^   ^* 
Bankrupt.  ) 

John  B.  Mullings  having  heretofore  offered  to  prove  his 
claim  in  the  amount  of  $20,000,  and  the  trustee  in  bankruptcy, 
Samuel  S.  Chamberlain,  having  objected  to  the  proof  and 
allowance  of  said  claim,  and  said  objection  having  been  sus- 
tained by  the  Hon.  Carleton  E.  Hoadley,  referee  in  bankruptcy, 
and  subsequently  the  said  John  B.  Mullings  having  filed  a 
petition  for  an  order  directing  the  manner  of  liquidation  that 
evidence  be  heard  as  to  the  loss  sustained  and  liquidation  of 
the  claim  be  made  by  the  court  and  the  claim  as  liquidated 
allowed  and  subsequently  having  filed  a  supplementary  motion 
to  liquidate,  and  the  said  trustee  in  bankruptcy  having  filed 
motions  to  dismiss  said  petitions  for  liquidation  and  an  order 
having  thereafter  been  made  by  the  said  referee  dismissing  said 
petitions  to  liquidate  and  sustaining  the  said  trustee's  motions 
to  dismiss  and  disallowing  said  claim,  and  the  said  John  B. 
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Mullings  having  thereafter  filed  a  petition,  praying  that  the 
said  orders  of  said  referee  be  reviewed  by  this  court,  as  pro- 
vided in  the  Bankruptcy  Act  and  in  General  Order  No.  27,  and 
the  referee  thereafter  having  duly  filed  his  certificate,  trans- 
mitting the  record  upon  which  the  said  orders  were  made,  and 
the  said  petition  for  review  having  been  duly  brought  on  for 
hearing  before  this  court,  and  having  been  argued  by  Law^- 
rence  L.  Lewis,  of  counsel  for  said  John  B.  Mullings,  and  by 
Terrence  F.  Carmody  and  William  J.  Larkin,  Jr.,  of  counsel 
for  the  trustee  in  bankruptcy,  Samuel  S.  Chamberlain,  and  due 
deliberation  having  been  had; 

Now  on  motion  of  Terrence  F.  Carmody  and  William  J. 
Larkin,  Jr.,  attorneys  for  said  Trustee  in  bankruptcy,  it  is 

Ordered  that  the  claim  of  said  John  B.  Mulling^  in  the 
amount  of  $20,000  be,  and  the  same  is,  hereby  disallowed  and 
the  petition  for  liquidation  as  supplemented  and  amended  be, 
and  the  same  is,  hereby  dismissed  and  the  motion  of  the  trustee 
to  dismiss  said  petition  for  liquidation  as  supplemented  and 
amended  be,  and  the  same  is,  hereby  granted. 

Edwin  S.  Thomas, 

District  Judge. 
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No.  1678. 

Motion  to  Correct  Journal  Entry. 

Now  comes  the  C.  D.  Company,  a  creditor  of  said  bankrupt, 
and  respectfully  represents  that  in  the  matter  heard  by  the 
court  on  the  14th  day  of  February,  1902,  on  certification  from 
the  referee  disallowing  and  expunging  the  claim  of  said  credi 
tor,  the  written  finding  and  order  of  the  court  in  said  proceed 
ings  was  filed  in  said  court  and  made  part  of  its  records  on  th  ! 
6th  day  of  March,  1902,  at  8  o'clock  a.  m. ;  that  a  journal  ent-y 
thereof  was  filed  by  said  referee  in  said  court  on  the  28th  day 
of  March,  1902,  and  by  the  clerk  was  made  part  of  the  records 
as  of  said  date,  to  wit;  March  28,  1902. 

Wherefore,  said  creditor  prays  the  court  for  an  order  cor- 
recting the  record  in  said  matter,  and  directing  the  clerk  10 
make  the  record  of  said  entry  as  of  the  date  March  6th  in- 
stead of  the  date  March  28th,  1902. 

The  C.  D.  Company. 
By  R,  Y.,  Its  Attorney 


No.  1679 

Order  Confirming  Order  of  Referee. 

In  the  District  Court  of  the  United  States 

For  the District  of . 

A.  B., 

vs, 
C.  D.  &  Co., 

This  cause  coming  on  to  be  heard  on  the  petition  of  L.  C,  for 
review  of  the  order  of  court  entered  herein  by  J.  B.,  one  of  thi 
referees  of  this  court,  requiring  L.  C.  to  pay  over  to  the  E.  F'. 
Trust  Company,  Trustee  in  Bankruptcy  herein,  the  sums  of 

$ and  $ and  the  court  being  fully  advised,  deliverfd 

a  written  opinion  which  was  filed  herein,  and  on day  of 

,  and  in  pursuance  of  said  written  opinion,  it  is  consid- 
ered ordered  and  decreed  by  the  court  that  said  order  of  the 
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referee  is  hereby  confirmed  and  the  petition  for  review  filed  by 

said  L.  C  on  the day  of is  dismissed  and  it  is  for 

this  adjudged,  ordered  and  decreed  by  the  court  that  said  L.  C. 
pay  to  said  E.  F.  Trust  Company,  trustee,  the  said  sums  of 
$  and  $ on  or  before day  of • 


No.  1680 

Order  Reversing  Order  of  Referee  Disallowing  Claixt 


In  the  District  Court  of  the  United  States 
For  the District  of . 

• 

In  the  matter  of  F.  H., 
doing  business  as  F. 
H.  &  Son,  Bankrupt. 
Division. 


No. 


In  Bankruptcy. 


This  day  this  cause  came  on  for  hearing  on  the  petition  of 
The  D.  M.  Grocery  Company  for  review  of  the  decision  of 
the  Referee  in  Bankruptcy  disallowing  and  expunging  the 
claim  of  said  The  D.  M.  Grocery  Company,  the  certificate  of 
the  referee  as  to  the  questions  presented  and  summary  of  the 
evidence  relating  thereto,  and  the  finding  and  order  of  the 
referee  thereon,  was  argued  by  counsel  and  submitted  to  the 
court  and  on  consideration  thereof  the  court  find  that  the  de- 
cision of  the  referee  in  refusing  to  allow  and  in  expunging 
the  claim  of  said  The  D.  M.  Grocery  Company  was  erroneous, 
and  claim  of  said  The  D.  M.  Grocery  Company,  should  have 
been  allowed,  as  proved  by  it,  as  a  valid  claim  in  the  sum  of 

dollars.    It  is,  therefore,  ordered,  adjudged  and  decreed 

that  the  action  of  the  Referee  in  Bankruptcy  in  disallowing  said 
claim  be  and  the  same  is  hereby  reversed  and  this  proceeding 
h  hereby  remanded  with  directions  to  the  referee  to  allow  the 

claim  of  said  The  D.  M.  Grocery  Company,  in  the  sum  of 

($ )  dollars,  to  which  finding,  order,  judgment  and  decree, 

B.  P.,  Trustee  in  Bankruptcy  of  F,  H,,  doing  business  as  F.  H. 
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&  Son,  at  the  time  excepted,  and  gave  notice  of  his  intention  to 

appeal  this  matter  to  the  Circuit  Court  of  Appeals  for  the 

Circuit 


Ho.  1681 

Decree    Confirming    Order    of    Referee    with    Reference   to 

Election  of  Trustee 

[Caption 

This  matter  came  on  to  be  heard  upon  the  petition  to  review 
the  findings  and  decision  of  the  referee  in  the  matter  of  the 
election  of  a  trustee ;  upon  consideration  whereof,  the  court  ap- 
proves and  confirms  the  findings  of  the  referee  in  said  behalf. 


No.  1682 

Order  Marshalling  Liens. 

ICapHon.'} 

This  day  this  cause  coming  on  to  be  heard  upon  the  petitions 
for  review  filed  herein  by  the  Third  National  Bank,  the  First 
National  Bank  and  E.  F.,  asking  a  review  of  the  orders  of  the 
referee  herein,  upon  the  allowance  of  their  respective  claims 
as  preferred,  and  counsel  for  said  parties  having  been  heard, 
and  the  court  being  sufficiently  advised,  it  is  therefore  ordered 
and  adjudged  that  the  finding  of  the  referee  herein  be,  and 
the  same  is  hereby  disapproved  in  so  far  as  same  denied  to  E. 
F.,  a  lien  upon  the  property  of  the  bankrupt  for  her  said  debt, 
and  it  is  now  ordered  and  adjudged  that  said  E.  F.  has  a  prior 
lien  for  $ with  interest  thereon  from  the  date  of  adjudi- 
cation herein  until  paid  upon  the  property  of  the  bankrupt  de- 
scribed in  the  mortgage  of  March  9th,  1892,  superior  to  the 
Third  National  Bank,  but  inferior  to  the  claim  of  the  Colum- 
bia Finance  &  Trust  Company,  trustee,  for  the  first  mortgage 
bondholders. 

It  is  also  ordered  and  adjudged  that  the  finding  of  the  referee 
upon  the  claim  of  the  Third  National  Bank  is  erroneous,  and 


2546  BANKRUPTCY. 

is  set  aside  to  the  extent  that  it  gave  the  Third  National  Bank  a 
lien  under  and  by  virtue  of  the  mortgages  of  April  15th,  1892, 
February  19th,  1894,  and  January  12th,  1897,  for  the  sum  of 

($ )  dollars  and  it  is  now  ordered  and  adjudged  that 

said  Third  National  Bank  is  entitled  to  and  has  a  lien  under 
and  by  virtue  of  the  mortgage  of  April  15th,  1892,  upon  the 
property  therein  described,  for  the  sum  of ($ )  dol- 
lars with  interest  thereon  from  the day  of  ,  until 

paid,  inferior  only  to  that  of  the  R.  Trust  Company,  trustee, 
und  E.  F.,  and  that  the  balance  of  the  claim  of  the  Third  Na- 
tional Bank  against  said  bankrupt,  to  wit, ($ )  dol- 
lars is  hereby  allowed  as  a  general  or  unsecured  claim  only 
against  said  estate. 

The  foregoing  amounts  thus  allowed  priority  to  E.  F.  and 

the  Third  National  Bank,  togiether  with  the  ($ ) 

dollars  first  mortgage  debt  to  the  R.  Trust  Company,  trustee, 
will  make  up ($ )  dollars  and  leave  nothing  to  sat- 
isfy any  preference,  which  might  otherwise  be  available  to 
the  First  National  Bank,  and  it  is  adjudged  that  the  claim  of 
said  First  National  Bank,  against  said  bankrupt's  estate  be  and 

the  same  is  allowed  for  the  sum  of dollars  and  

cents  ($ )  as  a  general  claim  against  the  estate  of  the 

bankrupt,  and  that  said  First  National  Bank  has  no  lien  to 
secure  its  said  debt. 

It  is  also  ordered  and  adjudged  by  the  court  that  the  find- 
mg  of  the  referee  herein  upon  the  limit  of  mortgaged  indebted- 
ness that  could  be  incurred  by  said  bankrupt,  placing  said  limit 

at ($ )  dollars,  and  that  all  mortgages  issued  above 

this  limit  of ($ )  dollars,  were  and  are  under  the  law 

of ,  void,  be  and  the  same  is  now  confirmed,  and  it  is  ad- 
judged that  all  said  mortgages  in  excess  of ($ >  dol- 
lars, executed  by  said  bankrupt  were  and  are  under  said  law  .01 
— — ,  void  and  of  no  effect. 
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No.  1683. 

Decree  on  Petition  to  Review  Order  Relative  to  WidoVi 

Exemptions. 

[Caption.] 

On  this day  of ,  A.  D. ,  this  cause  came  on 

to  be  heard  on  the  petition  of  E.  B.,  widow  of  the  bankrupt  for 

review  of  an  order  heretofore  made  on  the day  of , 

A.  D.  ,  by  A.  M.,  referee,  on  her  petition  before  said 

referee  for  the  allowance  of  certain  exemptions  under  the  laws 

of  the  state  of ,  and  due  notice  of  said  hearing  having  been 

given  to  all  parties  in  interest,  the  court  finds  that  said  peti- 
tioner, E.  B.,  widow  of  said  bankrupt,  is  entitled  to  special  ex- 
emptions of  household  goods  and  furniture,  under  section  6038 

of  the  Revised  Statutes  of and  that  she  is  entitled  to  the 

allowances  mentioned  under  section  Nos.  6040  and  6041  of  the 
Revised  Statutes  of ,  and  is  entitled  to  remain  in  the  man- 
sion house  of  her  husband  for  the  period  of  one  year,  unless 
dower  is  sooner  assigned  her  therein. 

It  is  therefore  ordered : 

First.  That  the  trustee  permit  the  widow%  E.  B.,  to  remain 
in  the  mansion  house  for  the  period  of  one  year,  unless  dower 
is  sooner  assigned  to  her  therein. 

Second.  That  the  trustee  pay  to  her  the  allowances  made  to 
her  under  sections  6040  and  6041  of  the  Revised  Statutes  of 

,  to  wit :    The  sum  of  $ ,  provided  there  shall  be  so 

much  in  his  hands  after  paying  costs  and  any  mortgage  to 
which  the  widow  was  a  party,  out  of  funds  arising  from  the 
sale  of  mortgaged  premises,  or  any  property  belonging  to  said 
estate. 

Third.  That  the  trustee  permit  her  to  retain  such  parts  of  the 
assets  of  said  estate  as  are  mentioned  in  Section  6038  ol  'he 
Revised  Statutes  of . 

Fourth.  That  nothing  be  paid  or  turned  over  to  H.  S.,  execu- 
tor of  the  estate  of  A.  B..  on  account  of  exemptions  claimed  by 
said  A.  B.  in  the  proceedings  in  bankruptcy. 
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It  is  further  ordered  that  the  decision  and  order  of  A.  M., 
referee,  be  and  is  so  far  overruled  to  the  extent  that  it  is 
inconsistent  with  the  above  findings  of  the  court. 

No.  1684. 

Ancillary  Order  to  Pay  Funds  of  Bankrupt  to  a  Trustee  Ap- 
pointed by  Another  District  Court  (i). 

[Caption.'] 

Whereas,  it  appears  that  Solis  V.  Peiser,  trading  as  Peiser  & 
Co.,  was  adjudicated  a  bankrupt  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York  on  the 
9th  day  of  November,  1901,  and  that  Theodore  M.  Taft,  of 
New  York,  was  duly  appointed  receiver  of  said  bankrupt; 
and 

Whereas,  said  Theodore  M.  Taft  has  presented  a  petition  to 
this  court  asking  for  its  assistance  in  enforcing  the  orders  of 
the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  in  proceedings  ancillary  to  the  said  bankrupt- 
cy, and  in  aid  thereof : 

Now,  therefore,  this  2d  day  of  April,  A.  D.  1902,  on  hearing 
of  the  said  petition,  and  the  answer  of  the  Union  Trust  Com- 
pany of  Philadelphia  and  W.  J.  Clark,  its  Treasurer,  as  filed 
thereto,  it  is 

Ordered  and  decreed  that  the  Union  Trust  Company  of 
Philadelphia  do  pay  over,  within  ten  days  from  the  date  hereof, 
to  said  Theodore  M.  Taft,  receiver  of  Solis  V.  Peiser,  trading 
as  Peiser  &  Co.,  the  above  bankrupt,  the  sum  of  $350.93,  being 
the  amount  on  deposit  with  said  the  Union  Trust  Company  to 
the  credit  of  said  Peiser  &  Co.  on  November  9,  1901,  the  date 
of  the  said  adjudication  in  bankruptcy,  together  with  any  in- 
terest on  said  deposit  as  the  same  is  allowed  by  the  said  trust 
company  from  said  date,  or  show  cause  why  said  payment 
should  not  be  made. 
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(1)  This  order  was  entered  in  tlie  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  and  is  taken  from  In  re  Peiser,  115 
Fed.  198. 


No.  1685. 

Order  on  Rule  to  Show  Cause  Against  Bankrupt  to  Pay 
Money  to  Trustee,  Insanity  of  Bankrupt. 

District  Court  of  the  United  States, 
^District  of . 


A.  B.  Co.  &c., 

vs. 
KB. 


In  Bankruptcy. 


This  case  has  been  heard  upon  the  question  of  the  adoption 
of  the  referee's  recommendation  to  require  the  bankrupt  E.  B. 

to  pay  to  the  trustee  herein  the  sum  $ ,  money  realized  from 

the  sale  of  the  stock  of  merchandise  and  from  the  mortgage 
described  in  the  papers,  or  to  punish  him  for  contempt  in  case 
he  fails  to  so  pay,  the  response  of  said  bankrupt  filed  thereto 
and  the  suggestion  filed  by  counsel  as  to  the  insanity  of  said 
bankrupt,  evidence  having  been  heard  by  the  court  as  to  the 
present  condition  of  mind  of  said  E.  B.,  and  the  court  being  ful- 
ly advised,  delivered  a  written  opinion  herein,  which  is  ordered 
to  be  filed,  and  pursuant  to  which  it  is  considered  by  the  court 
that  the  said  E.  B.  is  not  now  in  such  condition  of  mind  as  to 
make  him  properly  subject  to  an  order  punishing  him  for  con- 
tempt. It  is  therefore  ordered  that  said  E.  B.  be  permitted  to 
go  hence  without  day,  but  the  trustee  of  said  E.  B.,  in  bankrupt- 
cy has  leave  again  to  bring  the  subject  to  the  attention  of  the 
Referee  in  Bankruptcy,  should  development  or  change  of  condi- 
tion in  said  E.  B.'s  mind  make  it  in  his  judgment  proper. 
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No.  1686. 

Bill  in  Equity  to  Recover  a  Preference  aad  for  an  Injunc- 
tion (i). 

The  Distrirt  Court  of  the  United  Statjs  for  ihe  Dis- 
trict of . 

W.  H.,  Trustee  in  Bankruptcy  of 
A.  B.  and  C.  D.,  late  part- 
ners o^  A.  B.  &  Co. 
vs. 
E.  F. 
To  the  Hooiorable  G.  R.,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the District  of . 

W.  H.,  trustee  in  bankruptcy  of  A.  B.  and  C.  D.,  co-part- 
ners as  A.  B.  &  Co.,  brings  this  his  bill  of  complaint  against 

E.  F.  of y  a  citizen  of  the  state  of y  residing  at 

in  said  state. 

Your  orator  complains  and  says  that  the  said  A.  B.  and 

C.  D.,  co-partners,  doing  business  at ,  in  the  state  of , 

under  the  style  of  A.  B.  &  Co.,  were  by  the  District  Court 
of  the  United  States  in  and  for  the district  of ,  ad- 
judged bankrupts  on  the day  of ,  19 — ,  and  that 

this  plaintiff  was  duly  appointed  trustee  in  bankruptcy  of  the 
said  A.  B.  and  C.  D.,  co-partners  as  A.  B.  &  Co.,  by  the  said 

District  Court  on  the day  of ,  19—,  and  that  he 

duly  qualified  and  entered  upon  the  performance  of  his  duties 
as  such  trustee  and  is  still  acting  as  such  trustee. 

Your  orator  further  says  that  he  is  informed  and  believes 

that  on  or  about  the day  of ,  19 — ,  said  A.  B.  and 

C.  D.,  well  knowing  at  the  time  that  said  firm  was  insolvent 
and  unable  to  pay  its  creditors  in  full  and  with  intent  to  pre- 
fer the  defendant  E.  F.  as  a  creditor  of  the  said  firm  of  A.  B. 
&  Co.,  and  with  the  further  intent  to  defraud  the  other  credi- 
tors of  said  firm  and  in  violation  of  an  Act  of  Congress  to 
establish  a  uniform  system  of  bankruptcy  in  the  United  States, 
did  withdraw  from  the  funds  of  said  firm  the  sum  of  $ 
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and  did  transfer  and  pay  the  same  to  the  said  E.  F.  on  the  day 
aforesaid,  and  that  he,  the  said  E.  F.,  at  that  time  had  reason 
to  believe  and  to  know  that  said  firm  was  insolvent  and  that 
said  payment  to  him  was  for  the  purpose  of  preferring  him  as 
a  creditor  of  said  firm. 

Your  orator  further  complains  and  says  that  he  is  informed 
and  believes  that  said  E.  F.  is  insolvent  and  has  no  money 
oi  property  in  his  own  right  and  that  unless  restrained  from 
so  doing,  will  dispose  of  said  funds  and  will  be  unable  to  pay 
over  thef  same  to  this  plaintiff  and  that  said  funds  will  be  lost 
to  the  estate  of  the  said  bankrupts. 

Wherefore  your  orator  prays  the  court  to  now  grant  a 
preliminary  injunction  restraining  and  enjoining  the  said  E. 
F.  from  transferring,  paying  over  or  in  any  way  disposing  of 

all  or  any  part  of  said  $ until  further  order  of  this  court, 

and  that  he  may  be  decreed  to  hold  said  funds  in  trust  for  and 
may  be  required  to  account  for  and  pay  over  the  same  to  this 
plaintiff,  and  for  such  other  and  further  relief  as  may  be 
just  and  proper  in  the  premises. 

May  it  please  your  honors  to  grant  unto  this  plaintiff  a 
writ  of  subpoena  to  be  directed  to  the  said  E.  F.,  therel)y 
commanding  him  at  a  certain  time  and  under  a  certain  penalty 
personally  to  appear  before  this  honorable  court  and  then  and 
there  full,  true,  direct  and  perfect  answer  make  [but  not  under 
oath']  to  all  and  singular  the  premises  and  further  to  stand  to 
and  perform  and  abide  such  further  order,  direction  and  decree 
therein  as  to  this  honorable  court  shall  seem  meet. 

W.  H.. 
Trustee  in  Bankruptcy. 

X.  &  X., 

Attorneys  for  Plaintiff. 

[Verification,'] 

(i)  The  District  Court  is  given  concurrent  jurisdiction  with  any  State 
Court  for  the  purpose  of  recovering  property  by  the  trustee  under  Sec 
60b  and  Sec.  67e  of  the  Bankrupt  Act  of  1898.  See  St^c.  23b  amended  by 
Act  of  1910.  36  Stat.  L.  840. 


2352  BANKRUPTCY. 

The  suit  in  this  class  of  cases  must  be  plenan-.  LoutsvHle  Trust  Co.  v. 
Comingor.  184  U.  S.  18;  Marshall  v.  Knox,  16  Wall.  556.  It  may  be 
either  a  suit  at  law  or  in  equity,  as  the  case  may  require.  Johnston  v. 
Sper.ccr.  195  l'>d.  215:  Shea  v.  Lewis.  206  Fed.  877. 

Consent  of  the  adverse  party,  under  Sec.  70e  need  not  be  had  under 
Sec.  23b  as  it  now  stands.  Parker  v.  Sherman,  195  Fed.  648;  Allen  v. 
Gray.  201  X.  Y.  504. 


Ho.  1687. 

Petition  for  Removal  of  Trustee  (i).\ 

(Official  Form  No.  52.) 

in  th«  t)istrict  Court  of  the  United  States  for  the Dis- 
trict of . 


J  n  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


To  the  Honorable  —  -^, 

Jjdge  of  the  District  Court  for  the District  of : 

The  petition  of ,  one  of  the  creditors  of  said  bankrupt, 

respectfully  represents  that  it  is  for  the  interest  of  the  estate  of 

said  bankrupt  that ,  heretofore  appointed  trustee  of  said 

bankrupt's  estate,  should  be  removed  from  his  trust,  for  the 
causes  following,  to  wit :  [here  set  forth  the  particular  cause 
or  causes  for  which  such  removal  is  requested."] 

Wherefore pray  that  notice  may  be  served  upon  said 

,  trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may. 

be  fixed  by  the  court,  why  an  order  should  not  be  made  re- 
moving him  from  baid  trust. 

(i)  Gen.  Order  i;v    lor»»3uid*s  Bank.,  sec.  145. 
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No.  1688. 

Notice  of  Petition  for  Removal  of  Trustee  (ly. 

(Official  Form  No.  53.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict, of . 


In  the  matter  of 


Bankrupt. 


►  In  Bankruptcy. 


J 

At ,  on  the day  of ,  A.  D.  19 — i 

To , 

Truste  of  the  estate  of ,  bankrupt : 

You  are  hereby  notified  to  appear  before  this  court,  at ^ 

on  the day  of ,  A.  D.  i8 — ,  at o'clock 

m.,  to  show  cause  (if  any  you  have)  why  you  should  not  be 
removed  from  your  trust  as  trustee  as  aforesaid,  according  to 

the  prayer  of  the  petition  of ,  one  of  the  creditors  of  said 

bankrupt,  filed  in  this  court  on  the day  of ^  A.  D. 

19 — ,  in  which  it  is  alleged  Ihere  insert  the  allegation  of  the 

petition].  , 

Qerk. 

(i)  Gen.  Order  13.    Loveland's  Bank.,  sec.  145. 


No.  1689 

Order  for  Removal  of  Trustee  (x). 

(Official  Form  No.  54.) 

In.  the  District  Court  of  the  United  States  for  the  —  Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


Whereas, ,  of y  did,  on  the day  of ,  A.  D. 


2554  BANKRUPTCY. 


-,  present  his  petition  to  this  court,  praying  that,  for  rea- 
sons therein  set  forth,  ,  the  trustee  of  the  estate  of  said 

,  bankrupt,  might  be  removed : 

Now,  therefore,  upon  reading  the  said  petition  of  the  said 
and  the  evidence  submitted  therewith,  and  upon  hear- 


ing counsel  on  behalf  of  said  petitioner  and  counsel  for  the 
trustee,  and  upon  the  evidence  submitted  on  behalf  of  said 
trustee, 

It  is  ordered  that  the  said be  removed  from  the  trust 

as  trustee  of  the  estate  of  said  bankrupt,  and  the  costs  of  the 

said  petitioner  incidental  to  said  petition  be  paid  by  said , 

trustee  [or,  out  of  the  estate  of  the  said ,  subject  to  prior 

charges] . 

Witness  the  Honorable .  judge  of  the  said  court,  and 

the  seal  thereof,  at ,  in  said  district,  on  the day  of 

,  A.  D.  19 — .  , 

\Seal  of  the  court. 'I  Clerk. 

(l)  Gen.  Order  13.    Loveland's  Bank.,  sec.  145. 


No.  1690 

Bankrupt's  Petition  for  Discharge.    (i)% 

(Oflficial  Form  No.  57.) 


In  the  matter  of 


Bankrupt. 


.  In  Bankruptcy. 


To  the  Honorable 


Judge  of  the  District  Court  of  the  United  States  for  the 

District  of : 

,  of ,  in  the  county  of ,  and  state  of , 


in  said  district,  respectfully  represents  that  on  the day 

of ,  last  past,  he  was  duly  adjudged  bankrupt  under  the 
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Acts  of  G>ngress  relating  to  bankruptcy ;  that  he  has  duly  sur- 
rendered all  his  property  and  rights  of  property,  and  has  fully 
complied  with  all  the  requirements  of  said  acts  and  of  the  or- 
ders of  the  court  touching  his  bankruptcy. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to 
have  a  full  discharge  from  all  debts  provable  against  his  estate 
under  said  bankrupt  acts,  except  such  debts  as  are  excepted 
by  law  from  such  discharge. 

Dated  this day  of ,  A.  D.  19 — . 


Bankrupt. 

ORDER  :>F  NOTICE    ThEREON.(2) 

District  of ,  ss. 

On  this  day  of  ,  A.  D.   19 — ,  on  reading  the 

foregoing  petition,  it  is 

Ordered  by  the  court  tliat  a  hearing  be  had  upon  the  same 

on  the day  of ,  A.  D.  19 — ,  before  said  court,  at 

,  in  said  district,  at o'clock  in  the ^noon ;  and  that 

notice  thereof  be  published  in ,  a  newspaper  printed  in  said 

district,  and  that  all  known  creditors  and  other  persons  in 
interest  may  appear  at  the  said  time  and  place  and  show 
cause,  if  any  they  have,  why  the  prayer  of  the  said  petitioner 
should  not  be  granted. 

And  it  is  further  ordered  by  the  court  that  the  clerk  shall 
send  by  mail  to  all  known  creditors  copies  of  said  petition 
and  this  order,  addressed  to  them  at  their  places  of  residence  as 
stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and 

the  seal  thereof,  at in  said  district,  on  the day  of 

,  A.  D.   i< 


[Seal  of  the  court,']  Clerk. 

hereby  depose,  on  oath,  that  the  foregoing  order  was 

published  in  the on  the  following days,  viz. : 

On  the day  of ,  and  on  the day  of  —  -,  in 

the  year  19 — . 
District  of . 
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.  19- 


Personally  appeared ,  and  tnade  oath  that  the  foregoing 

statement  by  him  subscribed  is  true. 

Before  me,  , 

[Oflicial  character,] 
I  hereby  certify  that  I  have  on  this day  of 


A.  D.  19 — ,  sent  by  mail  copies  of  the  above  order,  as  therein 
directed.  , 

Clerk. 

(1)  As  to  who  may  file  a  petition  for  discharge,  when  and  where  the 
pttition  is  filed,  see  Lovcland*s  Bank.,  Sees.  273  and  274;  B.  A.  1898,  Sec. 
14;  Gen.  Ord.  31. 

The  discharge  should  be  allowed  unless  it  is  opposed  by  creditors  and  .i 
case  made  out  under  one  of  the  grounds  specified  in  the  statute.  Strausc 
V.  Hooper,  105  Fed.  590,  5  Am.  B.  R.  225 ;  In  re  Holraan,  92  Fed.  512,  I 
Am.  B.  R.  600;  In  re  Thomas,  92  Fed.  912,  1  Am.  B.  R.  515;  In  re  Frank, 
6  Am.  B.  R.  156. 

Where  a  petition  for  a  discharge  has  been  refused  upon  the  merits  a  ' 
second  petition  will  not  be  entertained  in  the  same  proceeding.     In  re 
Royal,  7  Am.  B.  R.  636.    A  new  petition  may  be  filed  in  a  second  bank- 
ruptcy proceeding  the  eflfect  of  which  may  be  limited.    In  re  Claflf,  7  Am 

B.  R.  128. 

(2)  In  reference  to  this  order  of  notice.  Collier  on  Bankruptcy,  8th  ed., 
p.  967,  has  this :  **But  the  order,  at  least  in  so  far  as  it  requires  the  clerk  to 
send  to  the  creditors  copies  of  the  petition,  is  clearly  wrong,"  referring  to 
Sees.  14  and  58. 


No.  1691. 

Notice  to  Attorney  for  Bankrupt  with  Reference  to  Discharge. 

R.  X.,  Esq.,  Attorney  at  Law. 

Dear  Sir: — In  the  matter  of  A.  B.,  Xo. in  bankruptcy, 

ilie  petition  for  discharge  and  check  for  $ ,  advanced  fees 

received.  Enclosed  herewith  you  will  find,  receipt  for  said  fees, 
and  also  notice  for  insertion  in  the  newspaper  designated. 
Please  see  that  the  notice  is  promptly  inserted  in  the  said  news- 
paper, and  that  proof  thereof,  with  payment  receipted,  and  the 
final  oath  are  filed  with  the  clerk  before  the  return  day.  Neither 
the  bankrupt  nor  his  attorney  need  be  present  on  the  return 
day.  The  creditors  are  allowed  ten  days  beyond  return 
day  in  which  to  file  specifications.    If  no  appearance  in  opposi- 
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tion  to  discharge  has  been  entered  before  return  day  or  specifi- 
cations filed  within  the  ten  days,  the  decree  of  discharge  will  be 
made,  and  certificate  thereof  mailed  you.  Please  acknowledge 
receipt  of  notice  for  publication. 

Yours  Respectfully, 

B.  R., 
Clerk. 


No.  1692 

Notice  of  Application  for  Discharge  in  Bankruptcy. 

The  District  G>urt  of  the  United  States 

For  the District  of . 

Division. 

No. . 


In  the  matter  of  A.  B., 
Bankrupt. 

Notice  is  hereby  given  that  A.  B.,  having  on  the day 

of been  duly  adjudged  a  bankrupt  in  the  above  entitled 

cause,  has  filed  his  petition  for  a  discharge  as  a  bankrupt,  and 

the  same  will  be  heard  by  said  court  on  the day  of , 

at  10  o'clock  in  the  forenoon,  at  the  United  States  Q)urt  room 

in ,  at  which  time  and  place  all  creditors  and  other  persons 

in  interest  may  appear  and  show  cause,  if  any  they  have,  why 
the  prayer  of  said  petition  should  not  be  granted. 

B.  R., 
Clerk  of  Said  Court 


In  Bankruptcy. 
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No.  1693- 

Proof  of  Publication. 
The  District  Cowrt  of  the  United  States 

For  The District  of 

Division. 

In  the  matter  of 
A.  B., 
Bankrupt. 

State  of . 

Ceunty  of ,  ss : 

T.  G.,  of  said  city  of ,  County  of ,  State  of y 

being  first  duly  sworn,  deposes  and  says  that  he  is  the  principal 

clerk  in  the  office  of  the Times  Co.,  publishers  of  the 

Times,  a  daily  newspaper  in  the  said  city,  that  a  notice  to  credi- 
tors in  the  above  entitled  bankruptcy  matter,  of  which  the  an- 
nexed printed  slip  taken  from  the  said  newspaper  is  a  copy,  was 

inserted  and  published  therein  on  the and days  of 

,  A.  D. .  T  .G., 

Subscribed  and  sworn  to  before  me  this day  of 

A.  D. .  F.  C, 

Notary  Public 
[5*^0/.]  County,  . 


No.  1694 

Specification  of   Grounds  of  Opposition  to  Bankrupt's 

Discharge  (i). 

(Official  Form  No.  58.) 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


In  the  matter  of 


Bankrupt. 


In  Bankruptcy. 


-,  of ,  in  the  county  of .  and  state  of 
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party  interested  in  the  estate  of  said ,  bankrupt,  do  hereby. 

oppose  the  granting  to  him  of  a  discharge  from  his  debts,  and 
for  the  grounds  of  such  opposition  do  file  the  following  speci- 
fication: [here  specify  the  grounds  of  opposition]. (2) 


Creditor. 

(1)  Where  creditors  object  to  a  bankrupt's  discharge  it  is  incumbent  on 
them  to  enter  their  appearance  and  file  specifications  as  to  the  grounds 
of  opposition.  Gen.  Ord.  32,  as  amended  June  4,  1917.  244  U.  S.  641. 
Loveland's  Bank.,  Sees.  276  to  281.  In  re  Hixon,  93  Fed  440,  1  Am.  B. 
R.  610. 

The  specification  should  be  filed  with  the  clerk  and  not  with  the  judge. 
In  re  Sykes,  6  Am.  B.  R.  264. 

The  specifications  of  objection  to  the  discharge  of  the  bankrupt  must  be 
filed  within  the  time  prescribed  by  Gen.  Ord.  32,  and  by  leave  of  court  for 
cause  shown,  or  they  will  be  dismissed.  In  re  Albrccht,  104  Fed.  974; 
In  re  Clothier,  108  Fed.  199,  6  Am.  B  R.  203. 

The  court  may  require  a  positive  verification  of  the  specification  of  ob- 
jection to  the  bankrupt's  discharge.  In  re  Brown  (C.  C.  A.,  5th  Cir.).  7 
Am.  B.  R.  252,  112  Fed.  49. 

The  specification  of  objections  is  in  the  nature  of  a  pleading.     In  re 

Hirsch,  96  Fed.  468,  2  Am.  B.  R.  715.     It  must  in  order  to  prevent  a 

discharge   set   forth   one  of  the   statutory   grounds.     Strause   v.   Hooper, 

105  Fed.  590,  5  Am.  B.  R.  225:  In  re  Holman,  92  Fed   512.  1  Am.  B.  R. 

600;  In  re  Thomas.  92  Fed.  912,  1  Am.  B.  R.  515;  In  re  Frank,  6  Am.  B. 

R.  156.     The  allegations  must  be  distinct,  specific  and  definite,  so  as  to 

advise  the  bankrupt  of  the  acts  charged  which  bring  him  within  the  inhibi- 

tion  of  the  acts  so  far  as  they  relate  to  his  discharge.    In  re  Hirsch.  96 

Fed.  468.  2  Am.  B.  R  715;  In  re  Hixon,  93  Fed.  440.  1  Am.  B.  R.  613: 
In  re  Holman,  92  V^i\.  512,  1  Am.  B.  R.  600;  In  re  Quackenbnsh.  102  Fed. 
282,  4  Am.  B.  R.  274;  In  re  Kaiser,  99  Fed.  689,  3  Am.  B.  R.  767. 

The  sufficiency  of  a  specification  in  opposition  to  a  discharge  may  be 
attacked  before  a  referee  to  whom  the  issue  is  referred.  In  re  Quacken- 
bnsh, 102  Fed.  282,  4  Am.  B.  R.  274.  .^s  to  the  manner  of  making  attack, 
see  In  re  Crispt,  9  Am.  B.  R.  1. 

The  allegations  of  the  specification  must  be  proved.  1%  re  Logan,  102 
Fed.  876,  4  Am.  B.  R.  525;  In  re  Crispt,  9  Am.  B.  R.  1. 
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A  finding  by  a. referee  on  the  bearing  of  a  petition  for  discharge  in 
bankruptcy  will  not  be  reversed  except  upon  clear  and  convincing  proof 
of  error.    In  re  Covington*  6  Am   B.  R.  37^. 

The  referee  has  been  allowed  additional  fees  for  hearing  a  petition  on 
discharge.    In  re  Grossmati,  6  Am.  B.  R.  510. 

Amendments  to  the  specifications  of  creditors  may  be  allowed  on  appli- 
cation to  the  judge  and  not  to  the  referee.  The  allowance  rests  in  the  dis- 
cretion of  the  judge.  In  re  Kaiser,  99  Fed.  689,  3  Am.  B.  R.  770;  In  re 
\Wlfensohn,  5  Am.  B.  R.  CO;  In  re  Mudd,  105  Fed.  348. 

Thfi;  last  amendment  to  Sec.  14b  was  made  in  1910,  36  Stat  L.  839. 

Comparing  Sees.  14  and  17,  see  Katzenstein  v.  Reid,  16  Am.  B.  R.  740. 

A  discharge  will  not  be  granted  where  there  are  claims  still  in  dispute. 
In  re  Gulick,  190  Fed.  52.  . 

Insanity  is  not  a  bar  to  discharge.    In  re  Miller,  133  Fed.  1017. 


No.  1095. 

Specifications  of  Grounds  of  Opposition  to  Di8charge.(l) 

The  District  Court  of  the  United  States, 
For.  the District  of  — ^ — . 

In  the  matter  of  the  bankruptcy  of  A.  B.,  bankrupt. 

Now  comes  E.  F.,  G.  H.  and  J.  K.,  creditors  of  the  said 
bankrupt  and  object  to  the  discharf^e  of  said  bankrupt  for  the 
following  .reasons: 

First,    That  while  a  bankrupt  he  concealed  from  the  trustee 

the  sum  of  $ ,  being  property  belonging  to  his  estate  in 

bankruptcy,  and  he  concealed  the  further  sum  of  $ from 

the  tnistee,  being  property  belonging  to  his  said  estate   in 
bankruptcy'. 

Second.    That  under  oath  he  stated  in  the  schedules  attached 
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to  his  petition  in  bankruptcy  that  he  had  no  assets,  whereas^ 
and  in  fact,  the  assets  consisted  of  $ ,  at  least. 

Third,  That  while  under  examination  under  oath  before 

the  referee,  he  falsely  stated  and  testified  that  said  $ did 

not  belong  to  him,  but  was  the  property  of  his  wife,  consisting 
of  a  loan  to  her  by  her  brother  A.  G.,  whereas,  and  in  fact  said 
$ was  and  constituted  his  property. 

Fourth.  That  while  under  examination  under  oath  before  the 
referee  herein,  he  made  numerous  statements,  too  numerous  to 
be  embodied  in  these  specifications,  but  are  more  fully  set  forth 
in  the  transcript  of  the  evidence  in  this  court  by  the  trustee  in 
his  report,  such  statements  were  knowingly  false  when  made. 

Y.  &  Y., 
Attorneys  for  Creditors. 

(1)  Sec.  14b,  1  to  6  inclusive. 

No.  1696. 

Order  Referring  Petition  for  Discharge  to  Referee  (l)^ 

The  petition  of  said  bankrupt  praying  that  he  may  be  dis- 
charged from  all  his  debts  pursuant  to  the  acts  of  Congress 
relating  to  bankruptcy  coming  on  for  hearing  on  this  day  pur- 
suant to  orders  herein  the  26th  day  of  January,  1901,  now  in 
accordance  with  Section  3,  No.  XII,  General  Orders  in  Bank- 
ruptcy and  no  objections  or  specifications  having  been  filed  in 
opposition  thereto,  the  matter  of  said  petition  is  hereby  referred 
to  A.  M.,  one  of  the  referees  in  bankruptcy  of  this  court,  at 

the  city  of ,  to  ascertain  and  report  to  the  court  the  facts 

relating  to  said  petition,  and  the  rights  of  said  petitioner  to  a 
discharge  under  the  provision  of  said  act. 

Witness  the  Honorable  G.  R.,  Judge  of  said  court, 

and  the  seal  thereof,  at -,  in  said  district,  this 

day  of ,  A.  P., . 

B.  R,, 
Clerk  of  Said  Court. 


■« 

fc 
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(1)  A  reference  may  be  made  to  referee  after  specifications  have  been 
filed  to  report,  but  the  judge  must  make  the  order  of  discharge.    Bank.  Act 

of  1898,  Sec.  14b. 

For  proceedings  for  discharge,  see  Loveland  on  Bankruptcy,  chap.  26. 


No.  1897. 

Order  Referring  Specifications  in  Opposition  to  Discharge  to 

Referee. 

[Caption,] 

At  the  city  of ,  in  said  district,  this day  of 

190 — , District  of ,  ss. 

And  now,  to  wit,  this day  of 190 —  the  specifica- 
tions of  objection  to  the  discharge  of  said  bankrupt  filed  by  E. 

F.,  of ,  a  party  interested,  are  referred  to  A.  M.,  referee 

in  bankruptcy,  at as  a  Special  Master,  to  take  the  testi- 
mony and  make  report  thereof  to  the  court,  and  of  his  findings 
of  fact  together  with  his  recommendation  in  favor  of,  or 
against,  said  discharge;  said  referee  to  be  entitled  to  receive 
for  his  services  five  dollars  ($5.00)  for  each  day  actually  spent 
in  hearing  such  reference  and  preparing  his  report ;  such  sum  to 
be  chargeable  in  the  first  instance  to  the  party  opposing  the 
discharge ;  and  indemnity  may  be  demanded  by  the  referee  be- 
fore proceeding  with  the  hearing. 


No.  1098 

Referee's  Report  on  Petition  for  Discharge. 

To  the  Honorable  G.  R.,  Judge  of  the  District  Court  of  the 

United  States  for  the District  of : 

In  accordance  with  an  order  of  your  honorable  court  where- 
by I  was  directed  to  ascertain  and  report  to  the  court  the  facts 
relating  to  the  petition  of  the  said  bankrupt  for  his  discharge 
and  the  right  of  said  petitioner  for  a  discharge  under  the  pro- 
visions of  the  bankrupt  act,  I  do  hereby  report  that  said  bank- 
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rupt's  petition  to  be  adjudicated  bankrupt  was  filed  on  the 

day  of ,  and  that  he  was  at  the  time  of  filing  such  petition 

a  resident  of ,  in  the  County  of ,  in  said  district. 

And  I  do  further  report  that  said  bankrupt  has  in  all  things 
conformed  to  the  requirements  of  said  act  and  that  so  far 
as  the  papers  on  file  with  me  and  the  proceedings  had  before 
me  show,  he  has  committed  none  of  the  offenses  and  done 
none  of  the  acts  prohibited  in  subdivision  B.  section  14  of 
said  act  and  that  in  my  opinion  he  is  entitled  to  his  dis- 
charge. 

And  I  do  further  report  that  there  are  assets  in  said  bank- 
rupt's estate  and  that  a  trustee  has  been  appointed,  that  the  es- 
tate is  unsettled  and  that  my  disbursements  have  been  providccf 
for. 

Dated  this day  of .  A.  M., 

Referee. 


No.  1699 

Final  Oath  of  Bankrupt. 

In  the  District  Court  of  the  United  States, 

For  the District  of . 

In  the  matter  of    1        ^.^ 

No. 


In  Bankruptcy. 


A.  B., 
Bankrupt. 

District  of ,  ss : 

I,  A.  B.,  of ,  in  the  county  of ,  and  State  of ^ 

the  bankrupt  above  named,  upon  my  oath,  do  hereby  declare 
that,  on  petition  filed  by  [or  against]  me,  I  was  duly  adjudged 

a  bankrupt  by  the  decree  of  the  court  made  on  the day 

of A.  D.  190 — ,  under  and  by  virtue  of  an  act  of  Con- 
gress entitled  "An  Act  to  Establish  a  Uniform  System  of 
Bankruptcy  Throughout  the  United  States,"  approved  the  first 
day  of  July,  1898;  that  I  have  not  knowingly  and  fraudulently, 
concealed,  while  a  bankrupt,  and  am  not  now  concealing  from 
trustee,  any  of  the  property  belonging  to  my  estate  in  bank- 
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ruptcy;  that  I  have  not  knowingly  and  fraudulently  made  a 
false  oath  or  account  in,  or  in  relation  to,  any  proceeding  in 
bankruptcy;  that  I  have  not  knowingly  and  fraudulently  pre- 
sented under  oath  any  false  claim  for  proof  against  any  estate 
in  bankruptcy,  or  used  any  such  claim  in  composition,  either 
personally  or  by  agent,  proxy  or  attorney ;  and  that  I  have  not 
knowingly  or  fraudulently  extorted,  or  attempted  to  extort  any 
money  or  property  from  any  person  as  a  consideration  for  act- 
ing, or  for  forbearing  to  act  in  bankruptcy  proceedings ;  that  I 
have  not  committed  any  of  the  offenses  punishable  by  imprison- 
ment, as  provided  in  said  act,  nor  have  I,  with  fraudulent  intent 
to  conceal  my  true  financial  condition  and  in  contemplation  of 
my  bankruptcy,  destroyed,  concealed,  or  failed  to  keep  books 
of  account  or  record  from  which  my  true  condition  might  be 
ascertained;  nor  have  I  done,  suffered,  or  procured  to  be  done, 
or  been  privy  to  any  act,  matter  or  thing  specified  in  the  said 
act  of  Congress  as  a  ground  of  withholding  my  final  discharge 
thereunder,  or  as  invalidating  such  discharge  if  g^nted. 

Subscribed  and  sworn  to  before  me  this  day 

of A.  D.  190 — ,  at in  said  district. 

A.  B. 

B.  R., 
Clerk  of  Said  Court. 

(1')  Oaths  required  by  the  act,  except  upon  hearings  in  court,  may  be 

administered  by  referees  and  by  officers  authorized  to  administer  oaths 

in  proceedings  before  the  courts  of  the  United  States,  or  under  the  laws 

•  of  the  state  where  the  same  are  to  be  taken.    Bank.  Act  of  1898,  Sec.  20. 

This  oath  should  not  be  administered  by  an  officer  who  is  the  attorney 
for  the  bnnkrupt. 

Bank.  Act  of  1898.  Sec.  14b(l)  and  (2).  Sec  29b(n,  (2).  (3).  and  (5). 
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Ho.  1700. 

Clerk's  Memoranda  of  Bankrupt's  Petition  for  Discharge. 

In  the  District  Court  of  the  United  States, 
For  the District  of . 

In  the  matter  of     1        -,. 

No. 


In  Bankruptcy. 


A.  B^ 
(Bankrupt. 

Residence  of  bankrupt . 

Name  and  address  of  attorney . 

Petition  for  adjudication — date  of  filing . 

Voluntary  or  involuntary . 

Adjudication — date  of . 

Examination  of  bankrupt — referee's  certificate  of  [Rule  i6 

(b)]  . 

Certified  list  of  creditors  who  have  proved  their  claims  [Rule 
i6  (b)] . 

Final  oath  [Sec.  14  (b)  (i)  and  (2)  ;  Sec.  29  (i)  (2)  (3) 
(4)  and  (5)] . 

Fees  of  clerk  on  petition  for  discharge  [Filing  fees — Rule  20 
(3)  and  (5)] 

Application  for  discharge  [Sec.  14  (a)  ;  Rule  14  (a)  and  (c) 
and  Form  57] . 


Hearing  thereon  [Rule  12  (3)  G.  O.]— date  of . 

Notice  by  clerk  to  creditors  [Sec.  58  (a)  (2)  and  (b)  and 
(c)  Form  57]— date . 


(i)  Names  on  schedules  [Sec.  58  (a)]  . 

(2)  Names  on  proofs  of  claims  [Sec.  58  (a)] 


Newspaper  designated  [Sec.  28  (a);  Sec.  58  (b)] — ^name 

of . 

Publication — [See  General  Provisions,  Rule  37  G.  O.] . 


Proof  of  publication — [N.  B. — Correct  name;  printed  notice 
attached ;  proof  sworn  to ;  bill  receipted.] 

Date  of  last  publication  [10  days  before  hearing] . 

Specifications  against  discharge— date  for  filing  [lo  days 
from  hearing] . 
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Appearance  in  opposition  to  discharge  [Rule  32  G.  O.]- 
date  of . 


Disposition  of  same  [Rule  12  (3)  G.  O.] . 

Specifications  of  objection  to  discharge  [Rule  32  G,  O.- 
See  Form  58.] . 


Disposition  of  same  [Rule  12  (3)  G.  O.] 

Referee's  fees — if  paid  [Rule  20] . 

Memoranda : . 


No.  1701 

Discharge  of  Bankrupt    (i). 

(Official  Form  No.  59.) 
District  Court  of  the  United  States, District  of 


Whereas, ,  of ,  in  said  district,  has  been  duly  ad- 
judged a  bankrupt  under  the  Acts  of  Congress  relating  to 
bankruptcy,  and  appears  to  have  conformed  to  all  the  require- 
ments of  law  in  that  behalf,  it  is  therefore  ordered  by  this 

court  that  said be  discharged  from  all  debts  and  claims 

which  are  made  provable  by  said  acts  against  his  estate,  and 

which  existed  on  the day  of ,  A.  D.  19 — ,  on  which 

day  the  petition  for  adjudication  was  filed him ;  except- 
ing such  debts  as  are  by  law  excepted  from  the  operation  of  a 
discharge  in  bankruptcy. 

Witness  the  Honorable ,  judge  of  said  district  court, 

and  the  seal  thereof  this day  of ,  A.  D.  19 — . 

[Seal  of  the  court.'\  , 

Clerk. 

(i)  The  effect  of  a  discharge  is  not  determined  by  the  court  granting  it 
but  by  subsequent  proceedings  in  which  the  discharge  is  pleaded  as  a  de- 
fense to  an  action  for  debt.  See  in  re  Marshall  Paper  Co.  (C.  C.  A.  ist 
Cir.)  102  Fed.  Rep.  872,  4  Am.  B.  R.  468;  in  re  Black,  97  Fed,  Rep.  49:;,  4 
Am.  B.  R.  471  (note): 

For  discharge,  see  amendment  to  Sec.  17  of  the  Act,  dated  March  2. 
1917,  39  Stat.  I..  999.  which  added  "for  breach  of  promise  of  marriage 
accompanied  by  seduction."  Leading  cases  dealing  with  discharee  are 
K'untz  V.  Young,  131  Fed.  719,  6.S  C  C.  A.  477:  In  re  FJby.  157  Fed. 
935;  In  re  Bacon.  193  Fed.  34.  113  C  C.  A.  358. 
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Ho.  1702. 

Petition  for  Removal  on  the  Ground  of  Citizen8hip.(l) 

State  of , 

County  Common  Pleas  Court. 


A.  B.,  Plaintiff,      ^  Petition  for  removal  to  the  District  Court 

V.  \         of  the  United  States  for  the  

C.  D.,  Defendant.  )  District  of  . 

Your  petitioner,  C.  D.,  respectfully  shows  to  this  honorable 
court  that  he  is  one  of  the  defendants  in  this  suit,  which  is  of 
a  civil  nature',  and  that  the  matter  and  amount  in  dispute  in 
this  cause  exceeds  the  sum  or  value  of  three  thousand  dollars, 
exclusive  of  interest  and  costs (2) ;  and 

That  the  controversy  herein  is  between  citizens  of  different 
states;  that  the  plaintiff,  A.  B.,  was  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  of  the  state  of 

,  residing  at ,  in  said  state,  and  that  your  petitioner, 

C.  D.,  was  at  the  time  of  the  commencement  of  this  suit, 

and  still  is,  a  citizen  of  the  state  of  ,  and  of  no  other 

state,  residing  in  the  city  of ,  in  said  state (3)    [or,  an 

alien,  namely,  a  subject  of  the  king  of ,  and  now  resid- 
ing at ,  in  the  state  of ,  and  not  a  resident  of  the 

state  of  ,  naming  the  state  in  which  the  suit  is  pend* 

ing{A),  or  as  may  be'\;  and  that  your  petitioner  desires  to 
remove  this  suit  before  the  trial  thereof  into  the  next  District 

Court  of  the  United  States,  to  be  held  in  the  district 

of . 

And  your  petitioner  offers  herewith  good  and  sufficient 
surety  for  his  entering  in  the  District  Court  of  the  United 

States  for  the district  of ,  within  thirty  days  from 

the  date  of  filing  this  petition,  a  copy  of  the  record  in  this 

2507 
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suit,  and  for  paying  all  costs  that  may  be  awarded  by  the  said 
District  Court  of  the  United  States,  if  said  court  shall  hold 
that  this  suit  was  wrongfully  and  improperly  removed  thereto. 

And  your  petitioner  therefore  prays  that  the  said  surety 
and  bond  may  be  accepted ;  that  this  said  suit  may  be  removed 
into  the  next  District  Coufl  of  the  United  States,  to  be  held 

in  the district  of ,  pursuant  to  the  statutes  of  the 

United  States,  and  that  no  further  proceedings  may  be  had 
herein  in  this  court. (5) 

And  he  will  ever  pray.  C  D. 

Y.  &  Y., 

Attorneys  for  Petitioner. 

(1)  Desty's  Fed.  Proc,  Sec.  98;  Rose's  Code  of  Fed.  Proc,  Sec  134. 
The  petition  should  be  filed  in  the  state  court  within  the  time  allowed 
the  defendant  to  plead.  Dest/s  Fed.  Proc,  108;  Rose's  Code  of  Fed. 
Proc,  Sec.  1136;  Foster's  Fed.  Prac,  5th  ed.,  Sees..  543,  545;  see  also 
R.  I.  Nat.  Bank  v.  Keator  Lumber  Co.,  52  Fed.  897.  The  time  within 
which  to  remove  does  not  begin  to  run  until  the  case  is  removable. 
Powers  V.  C  &  O.  R.  R.  Co.,  169  U.  S.  92. 

All  parties  defendant  must  join  in  the  application.  Yamell  v.  Fel- 
ton,  102  Fed.  369;  Judicial  Code,  Sec  28. 

An  alien  and  non-resident  defendant  may  remove  a  cause.  Creagh  v. 
Equitable  Soc,  83  Fed.  849. 

Judicial  Code,  Sec.  29,  requires  ''written  notice  of  said  petition  and 
bond"  to  be  given  to  the  adverse  party  before  filing  the  same.  When 
the  ground  of  removal  is  exclusively  diversity  of  citizenship,  the  filing 
of  the  petition  for  removal  with  sufficient  bond  ipso  facto  removes  the 
cause,  the  jurisdiction  of  the  state  court  ceases,  and  that  of  the  Circuit 
Court  of  the  United  States  attaches.  Kern  v.  Huidekoper,  103  U.  S. 
485.  26  L.  Ed.  354;  Steamship  Co.  v.  Tugman,  106  U.  S  118.  1  Sup  Ct. 
58,  n  L.  Ed.  87;  Railroad  Co.  v.  Koontz.  104  U.  S.  5,  26  L  Ed.  643; 
Rose*s  Code  of  Fed.  Proc,  Sec  1138d.  If  the  diversity  of  citizenship 
is  denied,  that  fact  must  be  tried  in  the  Circuit  Court  of  the  United 
States,  and  can  be  tried  nowhere  else.    Stone  v.  South  Carolina,  117  U. 

5  430.  6  Sup.  Ct.  799.  29  L   Ed.  962;  Carson  v.  Hyatt.  118  U.  S.  279, 

6  Sup.  Ct.  1050.  30  L.  Ed.  167;  Crchore  v.  Railway  Co.,  131  U.  S.  244. 
9  Sup.  Ct.  692.  33  L.  Ed.  144;  K.  C  Ry.  Co.  v.  Daugherty.  138  U.  S. 
303.  34  L.  Ed.  963. 

(2)  See  Foster's  Fed.  Prac.  5th  ed..  Sec.  537,  and  cases  cited  in  notes. 

(3)  Desty's  Fed.  Proc,  Sec  98;  Grace  v.  Am.  Central  Ins.  Co.,  109 
U.  S.  278;  Freeman  v.  Butler,  39  Fed.  1..  Must  allege  that  the  differ- 
ence of  citizenship  existed  when  suit  was  commenced.  Gibson  v.  Bruce, 
108  U.  S.  561;  H.  &  T.  R.  R   Co.  v.  Shirley,  111  U.  S.  358;  Akers  v. 
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Skcr,  117  U.  S.  197;  Stevens  v.  Nichols.  130  U.  S.  230;  Jackson  v.  Allen, 
132  U.  S.  27;  Camprelle  v.  Balbach.  46  Fed   81. 

(4)  See  Walker  v.  O'Neill,  38  Fed  374;  also,  Meyer  et  al.  v.  Herrera, 
41  Fed.  65;  also,  Scott  v.  Texas  Land  &  Cattle  Co.,  41  Fed.  225. 

(5)  As  to  form  of  petition,  see  Rose's  Code  of  Fed.  Proc,  Sec.  1136g. 
Under  Judicial  Code,  Sec.  24,  par.  1,  and  Sec.  28,  36  Stat.  L,  1091, 

1094.  the  amount  involved  must  exceed  $3,000  exclusive  of  interest  and 
costs. 

The  circuit  court  was  abolished  by  the  Judicial  Code,  Sec.  289,  and 
hence  in  all  the  case  notes  retained  herem  read  "District"  for  "Circuit" 

General  Note. 

On  the  subject  of  Removal  of  Causes  from  a  State  to  a  Federal  Court, 
see  generally,  Foster's  Fed.  Prac,  5th  ed..  Sees.  537  to  559;  Rose's  Code 
of  Fed.  Proc.,  Sees.  133  to  138  and  Sees.  1135  to  1157;  Simkins'  A 
Federal  Equity  Suit,  3rd  ed.,  pp.  774  to  868;  Simkins'  A  Federal  Suit 
at  Law,  pp.  150  to  163;  Hughes'  Fed.  Proc,  Sees.  J 10  to  132;  Williams' 
Jurisdiction  and  Practice  of  Federal  Courts,  pp.  Ill  to  162;  Rightmires' 
Cases  on  the  Jurisdiction  and  Procedure  of  the  Federal  Courts,  pp  418 
and  527,  and  especially  the  notes  on  pi^.  431.  432,  454  to  457,  492,  513, 
520  and  525  to  527. 

The  Removal  Statutes  now  in  effect  may-  be  found  in  the  Judicial 
Code,  Sees.  28  to  39,  36  Stat  L.  1094  and  following,  as  amended  in 
various  respects,  namely,  38  Stat.  L.  278,  prohibiting  a  common  carrier 
from  removing  unless  the  statutory  amount  is  involved;  and  39  Stat.  L. 
532,  amending  Judicial  Code,  Sec.  33.  by  extending  its  provisions  to 
ofKcers  of  the  courts  of  the  United  States,  and  to  both  civil  and  crimmal 
suits  against  officers  of  either  house  of  Congress. 

The  various  Removal  Statutes,  traced  to  their  earliest  enactment, 
will  be  found  as  follows: 

Revisec  Statutes  United  States,  Sec.  639. 

1  Statutes  at  I-arge.    79  (24  September.  1/89). 
14  Statutes  at  Large.  Xt  (27  July.   1866) 

14  Statutes  at  Large,  568  (2  March.  1867). 

18  Statutes  at  Large,  470.  47l.  472.  473    (3  March,   1875). 

Revised  Statutes  United  States,  Sec.  640. 

Against  United  States  corporation: 

15  Statutes  at  Large.  227  (27  July,  1868). 
14  Statutes  at  Large,  306  (27  July,  1866). 

Revised  Statutes  United  States,  Sec.  641. 

Persons  denied  civil  rights: 
12  Statutes  at  Large,  756  (3  March,  1863). 
14  Statutes  at  I^rge,    27  (9  April.  1866). 
14  Statutes  at  Large,    46  (H  May,  1866). 

16  Statutes  at  Large,  144  (31   May,  1870). 
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Rkvised  Statutes  United  States,  Sec.  645. 

Copies  of  records  in  state  court  refused: 
4  Statutes  at  Large,  634  (2  March.  1833). 
16  Statutes  at  Large,  439  (28  February.   1871). 

Attachments,  injunctions,  etc.,  to  remain  in  force. 

Revised  Statutes  United  States.  Sec.  646. 

See  above  for  Session  Law  citations. 
Conflicting  land  grants. 

Revised  Statutes  United  States,  Sec.  647. 

See  above  for  Session  I-aw  citations. 
And  see: 

24  Statutes  at  Large,    552  et  seq.  (3  March,   1887). 

25  Statutes  at  Large.    433  et  seq.  (13   August,   1888). 
36  Statutes  at  Large,  1094  et  seq.  (3  March,  1911). 

Removable  Cases  Provided  for  by  Statutes  of  1911,  Judictal  Code, 

Secs.  28  to  39. 

1.  Nature — Involving  federal  question   and  $3,000. 

1-A.  By  whom — Defendant — All  must  join. 

1-B    When — Before  answer  day. 

1«C.  How — Petition    and    bond     in     state    court — Verification    an. I 

notice. 
1-D.  Subsequent   proceedings   in    state   court — Duty   to   proceed   no 

farther. 
1-E.  How  record  transferred — Stale  court  orders  clerk  to  certify — 

If  clerk  refuses  or  neglects. 

a.  File  affidavit  in  United  States  District  Court. 

b.  Certiorari  to  state  court. 

c.  Penalty. 

NF,  Subsequent  proceedings  in  United  States  District  Court — 
Plead  in  thirty  days — Proceed  as  if  originally  begun  in 
United  States  District  Court. 

a.  Attachments,  bonds,  etc.,  continue  subject  to  United  States 

District  Court. 

b.  Remand  if  not  removable;  no  appeal  from;  or 

c.  Dismiss. 

In  any  other  case  of  civil  nature  in  law  or  equity  wherein  the  United 
States   District  Court   has  jurisdiction   under   Section   24,  Judicial   Code 

(generally). 

2.  Diversity  of  citizenship  and  $3,000. 

2-A.  By  non-resident  defendant. 

2-B.  Before  answer  day. 

2-C.  Petition  and  bond  to  state  court — Verified — Notice. 

2-D.  Ditto  1-D. 

2-E.  Ditto  1-E. 

2-F.  Ditto  1-F. 
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3.  Diversity  of  citizenship — Separable  controversy  and  $3,000. 

3-A.  By  non-resident  defendant. 

3-B.  Before  answer  day. 

3-C.  Petition  and  bond — Verified — Notice. 

3-D.  Ditto  1-D. 

3-E.  Ditto  1-E. 

3-F.  Ditto  1-F. 

4.  Diversity  of  citizenship  and  local  prejudice  and  $3^000. 

4-A.  By  non-resident  defendant. 

4-B.  Any  time  before  trial 

4-C.  Petition  and  affidavit  in  United  States  court 

4-D.  Ditto  1-D. 

4-E.  Ditto  1-E. 

4-F.  Ditto  1-F. 

5.  Conflicting  land  grant  and  $3,000. 

5- A.  By  either  plaintiff  or  defendant. 

5-B.  Before  trial. 

S-C.  Petition  and  bond  in  state  court 

S-D.  Ditto  1-D. 

S-E.  Ditto  1-E. 

5-F.  Ditto  1-F. 

6.  Civil  or  criminal  action  against  one  who  is  denied  equal  civil  rights, 

or  against  federal  officer  acting  under  any  federal  law. 

6- A.  By  defendant 

6-B.  Before  trial. 

6-C.  Petition  in  state  court — Habeas  corpus  when  necessary. 

6-D.  Shall  cease  and  not  be  resumed  except  where  petitioner  neg- 
lects or  refuses  to  file  certified  record. 

6-E.  Ditto  l-£,  and 

d.  Petitioner  may  docket  case  in  United  States  District  Court, 

and  plaintiff  required  to  file  original  petition,  etc.,  in  case,  or 

e.  Petitioner  at  fault,  no  record  transferred — Suit  in  state  court 

may  continue,  or 

f.  Plaintiff  required  to  file  copy  of  petition  or  of  bill  of  com- 

plaint, or 

g.  Requirement  to  plead  de  novo. 

6-F.  As  if  originally  filed  in  United  States  District  Court,  and  1-F, 
a,  b,  c. 

7.  Suit  against  United   States   revenue  officer,  or  sergeant-at-arms   of 

congress,  etc. 
7-A.  By  defendant. 
7-B.  Before  trial. 
7-C.  Petition  and  certificate  in  United  States  District  Court — ^Habeas 

corpus  when  necessary. 
7-D.  Void. 

7-E.  Ditto  1-E  and  6-E,  d,  f,  g. 
7-F.  Ditto  6F  and  1-F,  a,  b,  c. 
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8.  Alien  sues  United  States  officer,  non-resident. 
S-A.  Ditto  7-A. 
8-B.  Ditto  7-B. 

8-C.  Ditto  7-C,  except  no  habeas  corpus. 
8-D.  Void. 
8-E.  Ditto  7-E. 
8-F.  Ditto  7-K 


No.  1703. 

Petition  for  Removal  Because  of  Diversity  of  Citizenship, 

where  Corporation   Defendant. 

[Caption,] 

The  petition  of  the  above-named  defendant  respectfully 
shows  to  this  court: 

That  the  above-entitled  suit  is  brought  by  the  plaintiff  to 
recover  of  said  defendant  the  sum  of  thirty  thousand  ($30,- 
000)  dollars  damages  for  alleged  personal  injuries  received 
by  said  plaintiff,  and  is  wholly  of  a  civil  nature;  that  the  mat- 
ter and  amount  in  dispute  in  the  said  suit  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  three  thousand  dol- 
lars, all  of  which  will  more  fully  appear  by  the  declaration 
in  said  suit,  which  is  hereby  referred  to  and  made  a  part 
hereof;  that  the  defendant  therein  is  a  foreign  corporation, 
and  was  at  the  time  of  the  commencement  of  said  suit,  and 
still  is,  a  non-resident  of  the  said  state  of  Illinois,  and  was 
then,  and  still  is,  a  corporation  duly  formed,  created  and 
organized  under  and  by  virtue  of  the  laws  of  the  state  of  Wis- 
consin, and  was  then,  and  still  is,  a  citizen  and  resident  of 
said  state  of  Wisconsin,  having  its  principal  place  of  busi- 
ness in  the  city  of  Milwaukee,  in  said  state  of  Wisconsin; 
that  Peter  Mracek,  the  plaintiff  therein,  was  at  the  time  of 
the  commencement  of  said  suit,  and  still  is,  a  citizen  and 
resident  of  the  state  of  Illinois. 

That  the  time  within  which  the  said  defendant  is  required 
by  the  laws  of  the  state  of  Illinois,  and  the  rules  and  prac- 
tice of  this  court,  to  answer  or  plead  in  said  suit,  has  not  yet 
expired;  that   said   defendant   makes,   and  files   herewith,   a 
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bond  in  the  sum  of  five  hundred  dollars,  with  good  and  suf- 
ficient surety  for  its  entering  in  the  District  Court  of  the 
United  States  for  the  northern  district  of  Illinois,  eastern 
division,  within  thirty  days  from  the  date  of  filing  this  peti- 
tion, a  copy  of  the  record  in  this  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  said  circuit  court*  if  it  shall  hold  that 
this  suit  was  wrongfully  or  improperly  removed  thereto. 

Wherefore,  said  defendant  prays  this  court  to  proceed  no 
further  herein  except  to  accept  this  petition  and  said  bond, 
and  to  make  an  order  requiring  said  defendant  to  enter  and 
file  a  copy  of  the  record  herein  in  the  said  District  Court  of 
the  United  States,  as  provided  by  law. 

A.  B., 
Attorney  for  said  defendant. 


Ho.  1704. 

Petition  for  Removal  for  Diversity  of  Citizenship  (1), 
where  Alien(2)   Sues  Corporation. 

[Caption.] 

To  the  Supreme  Court  of  the  state  of  New  York : 

The  petition  of  The  Delaware,  Lackawanna  and  Western 
Railroad  Company,  respectfully  shows: 

First.  That  the  above-entitled  action  has  been  brought  in 
the  Supreme  Court  of  the  state  of  New  York,  in  and  for  the 
county  of  Richmond,  and  that  said  action  is  now  pending 
therein. 

Second.  That  said  action  is  brought  by  the  plaintiff  to' 
recover  from  the  defendant  the  sum  of  seventy-five  thousand 
dollars  ($75,000)  damages  alleged  to  have  been  sustained  by 
reason  of  an  alleged  personal  injury  received  by  the  plaintiff 
through  the  negligence  of  the  defendant's  servants  and  repre- 
sentatives, as  more  fully  appears  from  the  complaint  herein. 
a  copy  of  which,  as  well  as  a  copy  of  the  summons  herein, 
is  hereto  attached  and  marked  ''A"  and  made  a  part  of  this 
petition. 
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Third.  That  the  matter  in  dispute  in  said  action  exceeds, 
exclusive  of  interest  and  costs,  the  sum  of  three  thousand 
dollars  ($3,000),  as  appears  in  said  complaint,  a  copy  of 
which  is  hereto  attached  and  made  a  part  hereof  as  aforesaid. 

Fourth.  That  Matt  Yurkonis  is  the  sole  party  plaintiff 
in  this  action,  and  resided  at  the  time  of  the  commencement 
of  this  action,  and  still  resides  in  the  county  of  Richmond 
and  state  of  New  York,  and  was  at  the  time  of  the  com- 
mencement of  this  actfon,  and  still  is,  an  alien  and  a  citizen 
of  a  foreign  country  to  which  he  owes  allegiance,  and  that 
controversy  exists  between  the  plaintiff.  Matt  Yurkonis  and 
The  Delaware,  Lackawanna  and  Western  Railroad  Company, 
the  petitioner  and  the  defendant  in  this  action. 

Fifth.  That  your  petitioner  is  the  sole  party  defendant  to 
said  action,  and  that  said  action  is  one  in  which  there  can 
be  a  final  determination  of  the  controversy  between  the  peti- 
tioner and  the  plaintiff  without  the  presence  or  inten^ention 
of  any  other  person  or  defendant  as  party  thereto. 

Sixth.  That  your  petitioner  was  at  the  time  of  the  com- 
mencement of  this  action,  and  still  is,  a  foreign  corporation, 
organized  and  existing  under  the  laws  of  the  state  of  Penn- 
sylvania, and  the  controversy  in  said  action  exists  solely  be- 
tween your  petitioner,  a  non-resident  corporation,  and  an  alien. 

Seventh.  That  said  action  was  commenced  by  the  service 
of  a  summons  and  complaint  on  the  petitioner,  on  the  seventh 
day  of  May,  1913;  that  your  petitioner  has  neither  answered 
or  otherwise  pleaded  to  the  complaint  herein,  and  its  time 
to  do  so  under  the  laws  of  the  state  of  New  York  and  the 
rules  of  the  said  supreme  court,  does  not  expire  until  the 
twenty-seventh  day  of  May,  1913,  and  that  no  term  of  this 
court  at  which  said  action  could  have  been  tried  has  been 
held,  and  that  there  has  been  no  trial  thereof. 

Eighth.  And  your  petitioner  offers  herewith  a  bond  with 
good  and  sufficient  surety,  for  its  entering  into  the  District 
Court  of  the  United  States  for  the  eastern  district  of  New 
York,  within  thirty  (30)   days  from  the  date  of  filing  this 
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petition,  a  certified  copy  of  the  record  in  this  suit  and  of  all 
process,  pleadings,  testimony,  depositions  and  other  proceed- 
ings herein;  and  also  for  paying  all  costs  which  may  be 
awarded  by  the  said  district  court,  if  said  district  court  shall 
hold  that  this  action  was  wrongfully  or  improperly  removed 
thereto. 

And  your  petitioner  therefore  prays  this  court,  that  this 
suit  may  be  removed  for  trial  into  the  next  District  Court 
of  the  United  States  held  in  the  district  where  the  same  is 
pending,  to-wit,  the  eastern  district  of  New  York,  pursuant 
to  the  statutes  of  the  United  States  in  such  case  made  and 
provided,  and  that  this  court  do  accept  and  approve  this  peti- 
tion and  said  bond,  and  the  security  offered  by  your  petitioner 
aforesaid,  and  do  proceed  no  further  herein,  except  to  cause 
the  record  herein  to  be  removed  into  said  district  court. 

The  Delaware,  Lackawanna  and  Western 
Railroad  Company,  A.  B., 

Secretary  and  Treasurer. 

C  D.  and  X.  Y., 
Attorneys  for  Petitioner. 
[Verification.] 

DiVESSiTY  OF  Citizenship — Not  a  Ground  of  Removal  where  Subject- 
matter  NOT  of  Feder.\l  Cognizance. 

Although  it  exists,  yet  there  is  no  right  of  removal  where  the  subject 
of  the  action  is  not  one  of  which  the  federal  district  court  has  jurisdic- 
tion, as  here,  the  removal  from  office  of  an  administrator.  This  is  a 
proceeding,  which,  in  a  **broad  and  peculiar  sense*  relates  to  original  and 
exclusive  jurisdiction  of  probate  courts,  etc."  White  v.  Keown,  261  Fed. 
814. 

As  to  whether  the  petition  for  removal  is  sufficient,  the  following  rule 
is  laid  down  in  Donovan  v.  Wells,  169  Fed.  363,  94  C.  C.  A.  609,  viz., 
where  the  petition  is  demurrable  the  state  court  may  retain  jurisdiction, 
otherwise  not,  although  the  petition  may  not  be  drawn  in  a  skillful  or 
professional  manner. 

Recxjrd  Must  Show  that  Federal  Jurisdiction  Exists. — ^This  means 
the  whole  record  as  it  exists  when  removal  is  made;  this  includes  the 
petition  for  removal,  and  the  petition  and  the  remainder  of  the  record 
are  mutually  supplementary.  This  rule  is  not  changed  by  the  requirement 
of  Judicial  Code,  Sec.  29,  that  the  petition  be  verified.  That  requirement 
does  not  purport  to  make  the  petition  the  sole  criterion  as  to  the  existence 


2576  REMOVAL   FROM    STATE   COURTS. 

of  federal  jurisdiction.  -Mo.,  etc.,  Ry.  Co.  v.  Chappell.  206  Fed.  688; 
Kyle  V.  Chicago  R.  R.  Co..  173  Fed.  238;  Gillespie  v.  Pocahontas  Coal 
Co..  162  Fed.  742. 

For  a  late  case  in  which  the  removal  statutes  are  given  extended  con- 
sideration, see  In  re  Vadner,  259  Fed.  614. 

A  motion  to  remove  is  not  sufficient,  but  a  petition  conforming  to  the 
statutory  requirements  is  necessary.  Nelson  v.  Black  Diamond  Mining 
Co..  237  Fed.  264;  Key  v.  West  Kentucky  Coal  Co.,  237  Fed.  25& 

« 

Time  in  which  to  Remove. — If  a  petition  to  remove  is  filed  as  soon 
as  it  appears  in  the  case  that  the  amount  in  controversy  is  sufficient  to 
warrant  removal,  it  is  filed  in  time  even  if  the  time  for  answer  has  expired 
under  the  local  practice.  Remington  v.  Central  Pacific  Ry.  Co.,  198  U.  S. 
95.  49  I..  Ed.  959;  Powers  v.  Ches.  &  Ohio  Ry.,  169  U.  S.  92,  42  L.  Ed. 
673;  Kansas  City  Suburban  Beet  Ry.  v.  Herman,  187  U.  S.  63,  67.  6i 
47  L.  Ed.  76. 

Where  an  order  to  remand  has  been  m^de  and  a  cause  becomes  re- 
movable by  subsequent  pleadings  or  conduct  of  the  parties,  a  second  appli- 
cation to  remove  may  be  made,  to  be  heard  de  novo.  Fritzlen  v.  Boat- 
men's Bk.,  212  U.  S.  364,  S3  L.  Ed.  551. 

Where  plaintifT  in  good  faith  insists  on  the  joint  liability  of  all  the 
defendants  until  the  close  of  the  trial,  the  dismissal  of  the  complaint  on 
the  merits  as  to  the  defendants  who  are  citizens  of  plamtiflTs  slate  does 
not  operate  to  make  the  cause  then  rdlhiovaible  as  to  non-resident  defend- 
ants and  to  prevent  the  plaintiH  from  taking  a  verdict  against  the  defend- 
ants who  might  have  removed  the  cause  had  they  been  sued  alone,  or  if 
there  had  originally  been  a  separate  controversy  as  to  them.  Lathdrop, 
etc..  Co.  V.  Interior  Con.  &  Impr.  Co..  215  U.  S.  246,  54  L.  Ed.  177. 

The  limitation  of  the  judicial  code  on  the  time  to  remove,  may  be 
waived,  as  time  does  not  pertain  to  the  juijsdiction,  but  is  formal  and 
modal.     Williams  v.  Wilson  Fruit  Co:,  222  Fed.  467, 

In  the  same  case  it  is  ruled  by  D.  J.  Dietrich  that  in  the  absence  of  a 
standing  rule  in  the  state  court,  a  stipulation  extending  defendant's  time 
to  plead  does  not  operate  to  extend  the  time  to  remove;  but  plaintiiTs 
consent  to  the  extension  may  be  included  in  the  stipulation  and  will  be 
effective.  Nor  can  the  state  court  by  order  enlarging  the  time  of  defend- 
ant to  plead  enlarge  the  time  for  removal  without  plaintiffs  consent. 
Same  case. 

See  also  State  Improvement  &*  Development  Co.  v.  Leininger,  236  Fed. 
884;  and  in  this  connection  read  Judicial  Code,  Sec.  29, 

Removal  may  be  sustained  although  not  made  in  the  time  prescribed 
by  statute. 

That  the  statutory  provision  as  to  th/s  time  of  removal  is  modal  and 
formal,  and  if  waived  may  not  afterwards  be  made  the  ground  for  objec- 
tion to  federal  jurisdiction,  see  Ayers  v.  Watson,  113  U.  S.  594,  28  L.  Ed. 
1093;  Martin  v.  B.  &  Q.  Ry.  Co..  151  U.  S.  673.  688,  38  L.  Ed.  311. 

Even  after  remand  such  pleadings  may  be  filed  as  to  make  the  case 
for  the  first  time  removable,  whereupon  a  removal  petition  is  not  too  late. 
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A  case  which  when  filed  is  not  removable  by  reason  of  joinder  as 
defendants  of  citizens  of  same  state  as  plaintiflF,  may  become  removable 
by  discontinuing  as  to  the  said  defendants;  whereupon  it  may  be  removed 
although  the  time  prescribed  by  state  statute  for  answer  or  pleading  has 
passed,  provided  petition  for  removal  is  filed  at  once  and  before  any  steps 
are  taken  in  defense.  Mere  the  case  had  earlier  been  remanded.  Powers 
V.  C.  &  O.  Ry.  Co.,  169  U.  S.  92,  42  L.  Ed.  673. 

So  held  under  the  act  of  1887  and  1888,  the  pertinent  provisions  of 
which  have  been  brought  forward  in  the  Judicial  Code,  Sees.  28  to  39. 

In  accord,  Fritzlen  v.  Boatmen's  Ban1<,  212  U.  S.  364,  53  L.  Ed.  551, 
where  pleadings  filed  after  remand  made  it  clear  that  one  of  the  parties 
was  not  indispensable.  Also  see  Wecker  v.  Natl.  Enameling  Co.,  204  U. 
S.  176.  51  L.  Ed.  430. 

Where  Cross-bill  or  Counterclaim  is  Filed,  May  Defendant  or 
Plaintiff  Thereafter  Remove?  Technically  the  defendant  himself  there- 
upon becomes  a  plaintiff  and  ihc  plaintiff  becomes  a  defendant;  the 
following  authorities  bear  on  this  situation: 

In  Hansen  v.  Pacific  Coast  Asphalt  Cement  Co.,  243  Fed.  283,  the  de- 
fendant had  filed  in  the  state  court  simultaneously  a  petition  for  removal, 
a  bond,  an  answ.pi*  and  cross-complaint,  and  the  court  held  that  by  filing 
the  cross-complaint  the  defendant  for  purposes  of  removal  had  ceased  to 
be  a  defendant  and  hence  could  not  remove. 

The  authorities  are  in  conflict  and  are  briefly  discussed  in  Foster's 
Fed.  Prac,  5th  ed.,  Sec.  542;  and  see  Price  v.  Ellis,  129  Fed.  482;  Hageria 
V.  Mississippi  River  Power  Co.,  202  Fed.  771 ;  Hansen  v.  Pacific  Coast 
Asphalt  Cement  Co.,  243  Fed.  283. 

Right  of  Intervenor  to  Remove.  An  intervenor  may  remove  under 
circumstances  which  would  warrant  removal  by  an  original  party,  when 
the  intervention  puts  into  the  case  some  independent  interest  or  question. 
Foster's  Fed.  Prac,  5th  ed..  Sec.  542,  and  Chase  v.  Beech  Creek  R.  Co., 
144  Fed.  571 ;  Relfe  v.  Rundle,  103  U.  S.  222,  26  L.  Ed.  337. 

He  may  also  remove  a  separable  controversy.  Foster's  Fed.  Prac, 
5th  ed.,  Sec.  '541,  and  authorities  cited  at  p.  1789  in  note  12. 

Where  an  intervenor  is  merely  a  substitute  he  has  the  right  of  removal 
only  where  the  displaced  party  had  the  right.  Cable  v.  Ellis,  110  U.  S. 
3S9,  28  L.  Ed.  186;  United  Electric  Securities  Co.  v.  La.  El.  Light  Co., 
68  Fed.  673;  Olds  Wagon  Works  v.  Benedict,  67  Fed.  1,  14  C  C.  A.  285. 

It  has  been  held  both  ways  as  to  right  to  remove  of  one  who  has  been 
denied  intervention.  Hack  v.  Chi.,  etc.,  Ry.  Co.,  23  Fed.  356;  Bertha,  etc., 
Co.  v.  Carico,"  61  Fed.  132. 

Failure  to  File  Rfxord  in  Federal  Court  in  Time.  Failure  to  file 
the  record  in  the  federal  court  within  the  thirty  days  provided  for  by 
Judicial  Code,  Sec.  29,  does  not  affect  the  jurisdiction  of  the  court,  and 
the  federal  court  will  regard  the  exigencies  of  the  subsequent  litigation 
in  the  state  court  in  passing  upon  a  motion  to  remand  for  failure  to  file 
the  record.    Nelson  v.  Black  Diamond  Mining  Co.,  37  Fed.  264. 
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Remedies  for  failure  or  refusal  of  state  court  official  to  furnish  a 
transcript  of  the  record  are  provided  in  Judicial  Code.  Sec.  39.  Also  see 
State  Improvement,  etc.  Co  v.  Leminger.  226  Fed  884;  Madisonville 
Traction  Co.  v  St  Bernard  Minmg  Co.  196  U.  S  239.  49  L  Ed  462; 
C  &  O.  R  Co  V  Cockrell.  232  U.  S.  146.  58  L  Ed  544. 

To  What  District  Must  the  Removal  bf  Made?  In  Matti«on  v 
Boston  &  Maine  R  R.  205  Fed.  821.  a  Vermont  plaintiff  brought  suit  in 
a  state  court  in  New  York  agamst  a  Massachusetts  defendant;  the  suit 
was  remanded  by  the  district  court  in  New  York  because  the  non-resident 
plamtiflF  objected  to  the  federal  jurisdiction  In  discussing  the  meaning 
of  the  term  "proper  district"  of  Judicial  Code.  Sec  28.  to  which  a  case 
may  be  removed,  the  court  construes  Sec  51  in  connection  with  Sec.  28, 
and  concludes,  at  p.  823.  that  this  case  might  have  been  removed  from 
the  supreme  court  of  New  York  to  the  federal  district  court  of  Massa- 
chusetts, the  place  of  residence  of  the  defendant. 

This  course  of  reasoning  is  approved  m  Stewart  v  Cybur  Lumber  Co, 
211  Fed  343.  where  a  case  brought  in  a  state  court  of  Mississippi  against 
a  citizen  of  Alabama  by  a  citizen  of  a  third  state  was  removed  to  the 
United  States  district  court  for  the  southern  district  of  Alabama,  where 
the  defendant  was  resident.  In  passing  on  a  motion  to  dismiss  for  want 
of  prosecution,  D  J.  Toulmin  held  that  the  suit  was  properly  m  that 
federal  court,  and  granted  the  motion  to  dismiss 

Both  of  these  cases  overlook  the  provisions  of  Judicial  Code,  Sec  29. 
that  the  suit  shall  be  removed  to  the  United  States  district  court  for  the 
district  in  which  the  suit  is  pending  in  the  state  court,  although  their  con- 
clusions are  followed  in  Park  Square  Automobile  Station  v.  American 
Locomotive  Co,  222  Fed.  979,  where  the  federal  court  m  New  York  con- 
siders the  effect  of  Sec  29,  but  finds  that  section  inapplicable  in  such 
cases ;  the  court  accordingly  held  that  a  case  removed  thereto  from  a  state 
court  of  New  Hampshire  was  removed  to  the  "proper  district,*'  and 
refused  to  remand     D.  J.  Ray  makes  an  exhaustive  review  of  the  question 

But  there  are  numerous  authorities  lor  the  opposite  view,  to  fhe  effect 
that  the  term  "proper  district '  used  in  Judicial  Code.  Sec.  28,  means  the 
•'district  where  such  suit  is  pending"  in  the  state  court,  according  to  Judi- 
cial Code.  Sec.  29,  and  there  is  no  statutory  authority  for  removal  of  a 
cause  from  a  state  court  into  a  federal  court  of  a  district  in  a  'different 
state.  Lockport  Glass  Co.  v.  H.  L  Dixon  Co,  262  Fed.  976;  Ostrom  v. 
Edison.  244  Fed.  228,  in  which  the  opinion  is  exhaustive. 

It  is  hence  apparent  that  a  suit  might  originally  have  been  brought  in 
a  federal  district  court  to  which  it  may  not  be  removed  from  a  state 
court.    Same  cases. 

A  particularly  complete  discussion  is  found  in  a  late  case,  Fairvicw 
Fluorspar  &  Lead  Co.  v.  Bethlehem  Steel  Co.,  258  Fed.  681,  in  which  a 
corporation  of  Illinois  sued  a  corporation  of  Pennsylvania  in  state  court 
of  Missouri,  and  the  suit  was  removed  to  the  United  States  district  court 
for  the  eastern  district  of  Pennsylvania;  motion  was  made  to  remand 
and  allowed. 
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D.  J.  Dickinson,  in  discussing  the  authorities,  says  ''the  number  of 
which  is  so  large  as  to  forbid  even  citation;  ♦  *  ♦  they  are  so  numer- 
ous that  they  must  be  left  to  the  capable  hands  of  counsel"  (p.  688). 

At  page  687,  after  discussing  the  Wisner  case  and  subsequent  cases  in 
the  United  States  Supreme  Court,  he  says :  "The  situation  before  us  pre- 
sents a  command  that  wc  accept  the  two  propositions,  one  that  this  cause, 
if  brought  fir«?t  in  a  United  States  court,  could  not  have  been  brought  in 
the  Missouri  district;  and  the  other  (as  diversity  of  citizenship  is  present) 
that  it  could  have  been  brought  in  this  district.  A  third  proposition  would 
seem  to  follow  (as  the  Illinois  district  and  this  district  are  on  the  same 
footing)  that,  if  it  can  not  be  removed  to  this  district,  it  is  not  removable 
at  all. 

**The  argument  supporting  the  jurisdiction  of  this  district  is  that  by 
the  28th  section  of  the  Judicial  Code  diversity  of  citizenship  confers  the 
right  of  removal  upon  the  defendant  if  he  be  a  non-resident  of  the  state 
in  which  he  is  sued,  provided  only  the  cause  be  removed  to  a  court  in 
which  he  might  have  been  sued  in  the  first  instance.  There  is  here  such 
a  diversity  of  citizenship;  this  defendant  has  been  sued  in  the  state  of 
Missouri,  of  which  defendant  is  a  non-resident,  and  the  suit  might  have 
been  here  brought.  Why,  then,  may  not  the  cause  be  removed  to  this 
court  ? 

"The  only  answer  to  be  made  is  that  Section  29  provides  that  the 
cause,  if  removed,  must  be  removed  to  the  court  of  the  Missouri  district, 
and  this  is  open  to  the  retort  that,  as  that  court  has  no  jurisdiction,  to 
give  this  effect  to  the  29th  section  is  to  deny  the  right  of  removal  given  by 
the  28th  section.  The  soundness  of  the  proposition  involved  in  the  retort 
must  be  conceded,  and  the  result  accepted.  The  acceptance  of  it  has  sup- 
port in  these  (among  other)  considerations: 

"1.  There  is  no  right  of  removal,  unless  it  is  given  by  statute,  and 
Section  28,  which  gives,  and  Section  29,  which  denies,  may  be  read  to- 
gether as  meaning  in  effect  that  there  is  no  right  of  removal,  unless  the 
plaintiff  be  a  resident  of  the  state  in  which  the  suit  is  brought. 

"2.  The  denial  is  consistent  with  the  withholding  of  the  right,  unless 
the  defendant  be  a  non-resident  of  the  state  in  which  suit  is  brought. 

*3.  It  is  consistent  with  the  conformity  statutes. 

'4.  The  ab  iiiconvenienti  argument  supports  it. 

•*5.  It  has  support  in  that  such  a  finding  is  in  accord  with  the  con- 
clusions reached  in  a  number  of  cases  ruled  by  other  district  courts." 

Further,  that  defendant  may  remove  only  to  the  United  States  district 
court  where  the  state  court  is  situated,  see  Thomas  v.  Delta,  etc.,  Co.,  258 
Fed.  758. 

In  Matarazzo  v,  Hustis,  256  Fed.  882,  D.  J.  Ray  makes  a  clear  dis- 
cussion of  this  matter,  at  pages  885  and  886,  and  concludes  likewise,  as 
does  D.  J.  Ray  in  Ostrom  v.  Edison,  244  Fed.  228. 

The  Ostrom  and  Matarazzo  cases  cite  Judicial  Code,  Sec.  53,  which 

,  seems  to  have  gone  unnoticed  in  all  other  cases.    This  sectk>n  deals  with 

**divisions"   in  "districts,"  but  its  language,  when  considered  along  with 
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Section  29,  seems  to  conclude  this  question,  and  there  is  no  apparent  place 
for  further  discussion  or  disagreement.  Section  53  provides  on  this  point: 
.  ''In  all  cases  of  the  removal  of  suits  from  the  courts  of  a  state  to  the 
district  court  of  the  United  States  such  removal  shall  be  to  the  United 
States  district  court  in  the  division  in  which  the  county  is  situated  from 
which  the  removal  is  made." 

Section  29  provides  "for  the  removal  of  such  suit  into  the  district 
court  to  be  held  in  the  district  where  such  suit  is  pending." 

The  statutory  provisions,  and  the  reasons,  are  clearly  in  support  of  the 
view  that  the  case  must  be  removed  to  the  United  States  district  court  for 
the  district  in  which  the  state  court  is  located,  and  the  elaborate  discussioa 
of  the  controlling  efTect  of  Sections  24,  28  and  51  is  without  pertinency. 

Related  to  this  question  is  another  which  receives  very  extended  treat- 
ment in  the  cases,  namely : 

Is  A  Suit  Removable  where  Pr.AiNTiFF  and  Defendant  are  Citizens 
OF  Different  States  and  the  Suit  is  Brought  in  a  Third  State? 
This  question  has  usually  been  raised  on  a  motion  to  remand;  the  argu- 
ment is  that,  by  removing,  the  non-resident  defendant  waives  any  objec- 
tion to  the  jurisdiction  of  the  federal  court,  as  he  might  have  done  if  the 
suit  had  been  originally  brought  there;  and  as  the  plaintiff  had  already 
chosen  that  district,  although  not  the  federal  court,  yet  he  ought  not  to  be 
heard  to  make  objection  when  the  defendant  seeks  the  latter  court.  On 
the  other  hand,  it  is  argued,  the  statutory  provisions  permit  a  suit  on  the 
ground  of  diversity  of  citizenship  to  be  brotight  only  in  the  district  of  the 
residence  of  the  plaintiff  or  ot  the  defendant  (Judicial  Code,  Sec.  51), 
and  such  statutes  are  made  for  the  purpose  of  delimiting  the  jurisdiction 
of  the  federal  courts;  further,  choosing  a  state  court  in  which  to  sue  is 
not  a  choosing  by  the  foreign  plaintiff  of  a  federal  court,  because  it  hap- 
pens to  be  in  the  same  district,  and  when  the  suit  is  taken  over  to  the 
federal  court  the  plaintiff  becomes  virtually  a  defendant  on  the  question 
of  jurisdiction  raised  by  the  motion  to  remand,  and  he  should  have  the 
same  privilege  of  objecting  to  jurisdiction  which  he  would  have  had  if 
the  defendant  in  the  pending  suit  had  himself  brought  the  action  in  the 
federal  court  against  the  plaintiff  in  the  pending  suit.  About  his  right  to 
so  object  there  can  be  no  doubt  under  any  of  the  authorities. 

The  discussion  of  this  question  involves  consideration  of  three  pro- 
visions of  the  Judicial  Code,  which  have  b6en  brought  forward  from  the 
Acts  of  1887  and  1888,  namely: 

Section  24,  which  in  general  terms  confers  upon  the  federal  district 
court  jurisdiction  where  the  suit  is  between  citizens  of  different  states. 

Section  28,  authorizing  removal  of  suits  of  which  the  district  courts  of 
the  United  States  are  given  "original  jurisdiction  by  this  title"  (the  titU 
including  the  Act  of  March  3,  1911,  36  Stat.  L.,  p.  1067  et  seq.,  constitudng 
the  Judicial  Code). 

Section  51,  which  prescribes  the  venue  of  a  suit  in  which  the  only 
ground  of  federal  jurisdiction  is  diversity  of  citizenship,  laying  the  venue 
in  the  district  of  the  residence  of  the  plaintiff  or  of  the  defendant. 

The  principle  of  waiver  of  jurisdiction  of  the  person  being  almost 
universally  recognized,  the  question  becomes  merely  this:    Does  Section 


REMOVAX.  FROM   STATE   COURTS.  2581 

28  cover  all  suits  included  under  Section  24  involving  diversity  of  citizen- 
ship, and  so  the  jurisdiction  on  removal  is  coextensive  with  that  over 
suits  originally  brought,  or  is  Section  28  controlled  by  the  z/enue  pro- 
visions of  Section  51  and  hence  bars  removal  where  both  plaintiff  and 
defendant  are  outside  their  respective  districts  of  residence? 

The  leading  case  on  this  subject,  and  the  one  which  has  been  the  guide 
or  the  stumbling  block  in  all  the  discussions  since,  is  Ex  parte  Wisner, 
203  U.  S.  449,  51  L.  Ed.  264,  which  prohibited  the  removal  "even  with  the 
consent  of  both  parties"  (p.  460).  In  that  case  both  parties  did  not  con- 
sent, however,  as  the  plaintiff  made  a  very  vigorous  fight  to  have  the  suit 
remanded.  In  In  re  Moore.  209  U.  S.  490.  52  L.  Ed.  904,  the  plaintiff,  by 
conduct,  consented  to  the  jurisdiction  of  the  federal  district  court  upon 
removal,  and  remand  was  refused,  the  court  expressly  saying  that  nothing 
in  the  Wisner  case  was  to  be  regarded  as  changing  the  effect  of  a  waiver 
in  respect  to  a  particular  court  where  diversity  of  citizenship  actually 
exists. 

In  Western  Loan  &  Savings  Co.  v.  Butte  &  Boston  Consolidated  Min- 
ing Co.,  210  U.  S.  3f)8.  52  L  Ed.  1101,  the  effect  of  waiver  is  recognized; 
and  it  is  said  that  In  re  Moore  overrules  anything  to  the  contrary  in 
Ex  parte  Wisner. 

The  supreme  court  has  not  since  taken  up  the  matter,  but  much  dis- 
cussion is  found  in  the  cases  in  the  inferior  courts. 

James  v.  Amarillo  City  Light  &  Water  Co.,  251  Fed.  337.  repudiated 
the  Wisner  case,  on  similar  facts,  after  a  lengthy  review  of  the  authorities. 

In  Sanders  v.  W.  U.  Telegraph  Co.,  261  Fed.  697,  the  cases  are  re- 
viewed. In  this  Sanders  case  the  question  arose  on  motion  to  remand, 
where  the  plaintiff  had  in  no  wise  waived  the  jurisdiction;  the  decision 
was  against  the  motion,  expressly  refusing  to  follow  the  Wisner  case  and 
doubting  how  far  it  had  been  overruled  by  subsequent  decisions  mentioned 
above. 

The  most  complete  discussion  of  this  question,  which  was  approved  in 
the  Sanders  case,  was  made  by  D.  J.  Cochran  in  L.  &  N.  Ry.  Co.  v. 
W.  U.  Telegraph  Co.,  218  Fed.  91,  and  the  question  to  which  he  addressed 
himself  was  "whether  the  place  where  a  suit  is  required  to  be  brought,  if 
brought  in  the  federal  court,  is  an  element  in  determining  its  removability 
when  brought  in  the  state  court"  (p.  92).  His  conclusion  was  that  the 
case  should  not  be  remanded  despite  the  venue  provision  of  Section  51. 
It  is  interesting  to  note  that  in  such  cases  Judge  Cochran  said  the  matter 
of  "waiver"  was  not  involved,  and  the  jurisdiction  of  the  district  court 
was  not' dependent  upon  "waiver,"  although  the  Moore  and  Western  Loan 
cases  turned  thereon. 

Hence  the  Wisner  case  occupies  the  unique  position  of  being  repudiated 
by  the  inferior  courts  because  of  a  disagreement  therewith  upon  the  prin- 
ciple involved  (viz..  that  removability  depends  upon  the  jurisdiction  stat- 
ute, not  the  venue  act),  and  because  of  overruling  cases  of  more  or  less 
doubtful  scope. 

The  growing  opposition  to  the  Wisner  case  has  found  its  most  argu- 
mentntive  spokesm.'in  in  Judge  Cochran,  above. 
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For  late  cases  remanding  the  suit  under  the  conditions  of  the  Wisncr 
case,  and  dechning  to  follow  D.  J  Cochran's  reasoning,  see  Pcndar  v. 
Empire  Gas  &  Fuel  Co.,  260  Fed.  669;  Isaac  Kubie  Co.  v.  Lehigh  Valley 
R.  Co.,  261  Fed.  806.    In  this  last  case  D.  J.  Rcllsiab  says,  at  page  808: 

"So  far  as  the  plaint iflf  Kitbie  Company  and  the  defendant  arc  con- 
cerned, the  relation  of  the  parlies,  for  jurisdictional  purposes,  is  the  same 
as  that  of  ^e  parties  in  the  Wisner  case.  In  that  case  the  opinion  went 
farther  than  the  facts  required,  and  in  some  particulars  has  been  modified 
by  later  cases.  In  re  Moore,  209  U.  S.  490,  52  L.  Ed.  904 ;  Western  Loan 
Co.  V.  Butte,  etc.,  Co.,  210  U.  S.  .V)8,  52  L.  Ed.  1 101 ;  In  re  Winn,  213 
U.  S  458,  53  L.  Ed.  873 ;  Ex  parte  Harding.  219  U.  S.  363,  55  L.  Ed.  252. 

"However,  the  modifications  declared  by  these  cases  do  not  change 
the  rule  enunciated  in  the  Wisner  case,  that  to  remove  a  cause  into  a 
particular  United  States  district  court,  upon  the  grour.d  of  diversity  ct 
citizenship,  the  cause  must  not  only  be  one  over  which  a  United  States 
district  court  is  given  original  jurisdiction,  but.  unless  the  plaintiffs  have 
expressly  or  impliedly  consented  to  such  removal,  it  must  be  one  over 
which  the  selected  court  could  have  taken  original  jurisdiction  in  invitum," 

The  court  then  declines  to  follow  D.  J.  Cochran  and  others,  reiterates 
an  earlier  statement  of  the  rule  in  the  instant  court,  and  cites  therefor 
Peninsula  Lumber  Co.  v.  Royal  Indemnity  Co..  237  Fed.  297;  Guaranty 
Trust  Co.  of  New  York  v.  McCabe,  250  Fed.  699,  163  C  C.  A.  31  (cer- 
tiorari denied.  257  U.  S.  505,  62  L.  Ed.  1240) ;  W.  U.  Tel.  Co.  v.  L.  &  N. 
Ry.  Co..  201  Fed.  932. 

A  variation  in  type  is  shown  in  the  case  of  Boise  Commercial  Club  v. 
Oregon  Short  Line  R.  Co..  260  Fed.  709  (9  Circuit).  Here  an  Idaho 
corporation  sued  a  Utah  corporation  in  the  state  court  in  Idaho,  the  case 
involving  the  interstate  commerce  act.  Defendant  removed  to  federal 
court,  motion  to  remand  was  denied,  and  after  judgment  for  defendant 
dismissing  the  complaint  the  plaintifT  brought  error,  and  the  circuit  court 
of  appeals  directed  reversal  and  the  remanding  of  the  case  to  the  state 
court.  Here  the  suit,  under  Section  51,  could  have  been  originally  brought 
only  in  the  district  in  Utah  in  which  the  defendant  was  an  inhabitant,  and 
hence  plaintiff  could  object  to  the  removal  to  a  federal  court  in  Idaho. 

The  cases  involving  removability  and  grounded  only  on  diversity  of 
citizenship  are  cited  as  authority,  evidently  on  the  view  that  since  either 
party  may  object  when  a  suit  which  may  be  brought  in  either  of  two 
places  is  nevertheless  brought  in  a  third  place,  so  may  either  party  object 
when  a  suit,  which  may  by  statute  be  brought  only  in  one  place,  is  never- 
theless brought  in  another:  the  suit  here  is  accordingly  controlled  by  the 
first  clause  of  Judicial  Code,  Sec.  51. 

A  most  unusual  case  is  that  of  Jackson  v.  Hooper,  188  Fed.  509,  in 
which  a  citizen  of  Massachusetts  sued  a  citizen  of  New  York  in  a  New 
York  state  court,  both  parties  being  residents  of  England.  Upon  removal 
the  court  remanded  on  Ex  parte  Wisner.     The  court  says  this  case  i^ 


'*sui  generis." 


Notice  op  the  Application  to  Remove  is  not  necessary  under  Sections 
28  and  29  of  the  Judicial  Code. 


REMOVAL   FROM    STATE   COURTS.  2583 

(2)  Where  an  alien  sues  the  receiver  of  a  railroad  in  a  state  cotirt,  and 
he  removes  the  suit  to  a  federal  court  which  has  appointed  him  an  ancillary 
receiver,  he  is  a  court  officer  under  Judicial  Code,  Sec.  33,  and  may  re- 
move the  suit  The  fact  that  an  alien  is  plaintiff  does  not  prevent  removal. 
Matarazzo  v.  Hustis,  256  Fed.  882. 

In  Odhner  v.  N.  P.  Ry.  Co.,  188  Fed.  507,  an  alien  sued  in  the  state 
court  of  New  York  defendants,  citizens  and  residents  of  Oklahoma,  and 
the  defendants  removed;  the  case  was  remanded  under  the  rule  in  Ex 
parte  Wisner.  203  U.  S.  449.  The  court  said  at  page  508:  "The  important 
distinction  upon  the  facts  is  that  the  plaintiff  in  the  Wisner  case  was  a 
citizen,  and  in  this  case  he  is  an  alien — a  fact  which  certainly  does  not 
help  the  contention  that  this  court  has  jurisdiction.'* 

Contra,  Smellie  v.  Sou.  Pac.  Ry.  Co.,  197  Fed.  642. 

Auen's  Right  to  Remove.  Where  corporation  citizen  of  Rhode  Island 
sued  a  corporation  citizen  of  the  German  empire  in  a  state  court  of  Massa- 
chusetts, the  alien  corporation  had  the  right  to  remove  under  the  Removal 
Acts  of  1887  and  188a  Attleboro  Mfg.  Co.  v.  Frankfort,  etc.,  Ins.  Co., 
202  Fed.  293.  Followed  in  the  case  of  removal  by  an  alien  individual  in 
Bradshaw  v.  Boden,  226  Fed.  323,  328,  applying  Judicial  Code.  See  also 
Katalla  v.  Ry.,  186  Fed.  30. 

"Non-resident"  in  the  removal  acts  is  synonymous  with  "non-citizen,*' 
and  hence  an  alien  living  in  a  state  and  sued  in  the  state  court  of  that 
state  by  a  resident  plaintiff  may  remove  the  suit  to  the  federal  dis- 
trict court  therein,  as  a  non-resident  defendant  Best  v.  G.  N.  Ry.  Co., 
243  Fed.  7S9, 

Where  plaintiffs  of  one  state  sue  in  another  state  three  defendants, 
two  of  whom  are  aliens  and  the  third  is  a  citizen  and  resident  of  a  third 
state,  the  suit  may  be  removed  to  the  federal  court  by  the  defendants, 
since  they  are  all  non-residents  of  the  state  in  which  the  suit  is  brought. 
Baker  v.  Pinkham,  211  Fed.  728;  Roberts  v.  Pac.  Ry.,  etc.,  Co.,  104  Fed 
577,  sustained  on  error  in  121  Fed.  785,  58  C.  C.  A.  61. 


No.  1705. 

Verification  of  Petition. 

State  of , 

County  of ,  ss.  . 

C.  D.  makes  oath  and  says  that  he  is  the  petitioner  above 
named;  that  the  foregoing  petition  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true.  ( 1 )  C.  D.  (2) 

Subscribed  and  sworn  to  before  me  this day  of , 

1894.  J.  N., 

[SeaL]  Notary  Public  in  and  for  — r-»^ 
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(1)  It  is  not  necessary,  but  it  is  better  practice  to  have  the  petition 
verified.  Sweeney  v.  Coffin.  1  Dill.  73;  Allen  v.  Rycrson.  2  Dill.  501; 
Houser  v.  Clayton,  3  Woods  IIZ,  See  Removal  Cases,  100  U.  S.  457,  471. 
Kansas  City,  F.  S.  &  M.  R.  R.  R.  Co.  v.  Daughtry,  138  U.  S.  298,  303; 
Sec.  29.  Judicial  Code,  provides  for  a  petition  "duly  verified." 

(2)  May  he  signed  by  either  the  petitioner  or  his  attorney  at  law,  or 
in  fact.    Foster's  Fed.  Prac,  5th  ed..  Sec.  545,  and  cases  cited  in  notes. 


No.  1706. 

Petition  to  Remove  on  the  Ground  of  Federal  Question.  (1) 

[Caption  in  State  Court.] 

Your  petitioner,  the  P.  D.  Railroad  Company  of ,  re- 
spectfully shows  to  this  court  that  the  matter  and  amounts  in 
dispute  in  the  above-entitled  suit  exceed,  exclusive  of  interests 
and  costs,  the  sum  or  value  of  three  thousand  dollars,  and  that 
said  suit  is  of  a  civil  nature.  That  the  petitioner,  the  defend- 
ant in  the  above-entitled  cause  is  a  corporation,  chartered  and 

organized  under  the  laws  of  ,  and  haying  its  principal 

office  in  the  city  of ,  state  of ,  and  was  at  the  time 

of  the  commencement  of  this  suit,  and  still  is,  a  resident  of 

and  a  citizen  of  the  state  of ,  and  that  the  city  of , 

the  plaintiff  in  the  above-entitled  cause  is  a  municipal  corpora- 
tion, chartered  under  the  laws  of ,  and  was  at  the  time 

of  the  commencerpent  of  this  suit,  and  still  is,  a  resident  of 

the  county  of and  state  of ;  that  the  suit  herein  is 

of  a  civil  nature  at  law  arising  under  the  constitution  and 
laws  of  the  United  States  under  Article  I,  Sec.  10,  of  the 
constitution  of  the  United  States,  which  provides  that  no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts; 
also  under  Article  I,  Sec.  8,  which  provides:  "The  congress 
shall  have  power  *  *  *  (13)  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states."  Also  under 
Sec.  1  of  the  14th  amendment  to  the  constitution,  which  pro- 
vides: "Nor  shall  any  state  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law."  Petitioner  shows 
that  the  controversy  herein  arises  from  the  following  facts: 
[here  state  the  facts  that  shozv  the  cause  to  be  one  arising 
under  the  laws  or  constitution  of  the  United  States], 
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Your  petitioner  offers  herewith  a  good  and  sufficient  surety 
for  its  entering  in  the  District  Court  of  the  United  States  for 

the  district  of ,  division,  within  thirty  days 

from  the  date  of  filing  this  petition,  a  copy  of  the  record  in 
this  suit  and  for  paying  all  costs  that  may  be  awarded  by 
said  circuit  court  if  said  court  shall  hold  that  this  suit  was 
wrongfully  or  improperly  removed  thereto.  And  it  prays 
this  honorable  court  to  proceed  no  further  herein  except  to 
make  the  order  of  removal  required  by  law  and  to  accept 
the  said  surety  and  bond  and  to  cause  the  record  herein  to 
be  removed  into  said  District  Court  of  the  United  States  in 

and  for  the district  of , division ;  and  it  will 

ever  pray.  (2)  The  A.  B.  R.  Co. 

State  of ,  County  of ,  ss. 

L.  B.,  agent  and  attorney  for  the  C.  D.  Railroad  Company 

of ,  deposes  and  says:  I  am  the  agent  and  attorney  in 

this  cause  for  the  defendant,  the  C.  D.   Railroad  Company 

of  ;  the  foregoing  petition   is  true  to  the  best  of  my 

knowledge,  except  as  to  those  matters  stated  therein  upon 
information  and  belief  and  as  to  those  matters  I  believe  them 
to  be  true.  L.  B. 

Sworn  to  and  subscribed  before  me  this day  of . 

B.  R., 
Notary  Public  in  and  for County, . 


(1)  This  petition  is  filed  in  the  state  court  together  with  a  bond. 

A  case  can  be  removed  to  the  circuit  court  of  the  United  States  on  the 
sole  ground  that  it  has  arisen  under  the  constitution,  laws  and  treaties 
of  the  United  States  only  when  that  fact  appears  in  the  plaintiff's  state- 
ment of  his  own  claim,  and  if  it  does  not  so  appear  the  want  can  not  be 
supplied  by  any  statement  in  the  petition  for  removal  or  in  the  subsequcni 
pleadings.  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  4S4;  Gal- 
veston, etc.,  Ry.  Co.  v.  Texas,  170  U.  S.  226.  235;  Houston  &  Texas  Cent. 
Ry  Co.  V.  Texas.  177  U.  S.  66;  Arkansas  v.  Kansas  Co.,  183  U.  S.  18S, 
46  L.  Ed.  144;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  48,  48  L. 
Ed.  870;  Louisville  R.  R.  Co.  v.  Mottley,  211  U.  S.  149,  53  L.  Ed.  136, 
In  re  Winn,  213  U.  S.  458,  '53  L.  Ed.  873:  Power  Co.  v.  Hamihon.  235 
Fed  317;  Long  v.  Quinn  Bros.,  215  Mass.  85;  Steele  v.  Halligan,  229  Fed. 
1011 ;  Amer.  Well  Works  Co.  v.  Uyne  Co..  241  U.  S.  257,  60  L.  Ed.  987. 
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When  there  is  more  than  one  defendant  all  the  defendants  must  join 
to  remove  the  ca?e  on  the  ground  that  it  involves  a  federal  question. 
R.  R.  Co.  V.  Martin,  178  U.  S.  245;  Gableman  v.  Peoria  R.  R.  Co.,  179  U. 
S.  335,  43  L.  Ed.  220. 

A  receiver  appointed  by  a  federal  court  is  not  entitled  to  remove  the 
case  on  the  sole  ground  of  his  appointment  by  the  federal  court.  Gabel- 
man  v,  Peoria,  etc.,  R.  Co..  179  U.  S.  335.  But  if  the  receiver  has  volun- 
tarily removed  the  case  to  the  circuit  court  by  whose  appointment  he  held 
his  office,  he  is  estopped  thereafter  to  object  to  the  power  of  the  court  to 
render  judgment.  Baggs  v.  Martin,  179  U.  S.  206,  45  L.  Ed.  155;  Matarazzo 
V.  Hustis,  256  Fed.  882.     See  also  Desty's  Fed.  Prac,  Sees.  96  and  97. 

There  can  be  no  federal  question  as  to  the  validity  of  acts  of  congress 
upheld  by  the  supreme  court  of  the  United  States.  Atlantic  Coast  Line 
R.  R.  Co.  V.  Riverside  Mills.  219  U.  S.  186,  55  L.  Ed.  167. 

Being  adjudged  a  bankrupt  does  not  enable  the  bankrupt  thereupon  to 
remove  to  the  federal  court  litigation  pending  against  himself  in  a  state 
court.    In  re  Nadner,  259  Fed.  614. 

Time  to  Remove  where  Federal  Laws  Involved.— Failure  to  prove 
an  allegation  whicli,  if  true,  prevents  removal  per  statute,  does  not  render 
the  case  removable  thereupon,  although  but  for  the  presence  of  the  allega- 
tion removal  might  have  been  had  initially.  Failure  of  proof  does  not 
leave  the  case,  for  removal  purposes,  as  if  the  allegation  had  never  been 
made.  And  hence,  where  the  case  made  in  the  plaintiff's  initial  pleading 
showed  diversity  of  citizenship  but  alleged  facts  showing  a  violation  of 
the  Federal  Employers*  Liability  Act  under  which  removal  is  denied  (36 
Stat.  L.  291),  it  does  not  become  removable  upon  failure  to  prove  the 
allegation  that  the  plaintiff's  deceased  was  not  employed  in  interstate 
commerce.    Great  Northern  Ry.  Co.  v.  Alexander,  246  U.  S.  276. 

And  generally  that  a  case  arising  under  the  laws  of  the  United  States, 
not  removable  when  filed,  can  not  subsequently  become  removable  by  any 
statement  in  the  petition  for  removal  or  in  subsequent  pleadings  by  .de- 
fendant, sec  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  454;  Chappell 
V.  Waterworth,  155  U.  S.  102;  Texas  and  Pac.  Ry.  Co.  v.  Cody,  166  I'. 
S.  606;  Taylor  v.  Anderson,  234  U.  S.  74;  In  re  Vadner.  259  Fed.  614; 
City  of  Monroe  v.  Detroit,  etc..  Ry.,  257  Fed.  782. 

Further^  where  a  case  arises  under  the  laws  of  the  United  States,  but 
the  petition  does  not  state  a  removable  case,  it  can  not  afterwards  be 
converted  into  a  removable  one  by  defendant's  evidence  or  by  an  order 
of  the  court  upon  any  issue  tried  upon  the  merits;  but  such  conversion 
can  only  be  accomplished  by  the  voluntary  amendment  of  pleadings  by 
the  plaintiff,  or  dismissal  of  party  where  joinder  prevents  removal.  K.  C., 
etc.,  Ry.  Co.  v.  Herman,  187  U.  S.  63,  47  L.  Ed.  76;  Ala.  Gt  Sou.  Ry. 
Co.  V.  Thompson,  200  U.  S.  206,  50  L.  Ed.  441;  Lathrop,  etc.,  Co.  v. 
Interion  Const  Co.,  215  U.  S.  246,  54  L.  Ed.  177;  Amer.  Car,  etc..  Co.  v. 
Kettelhake,  236  U.  S.  311.  59  L.  Ed.  594. 

Removal  under  Employers'  Ltability  Act,  April  22,  1908.  35  Stat. 
1..  65.  amended  April  5.  1910,  36  Stat    L.  291.     This  denies  removability. 
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which  is  repeated  in  Judicial  Code,  Sec.  28;  there  is  no  right  to  remove 
an  action  brought  under  said  statute  because  of  diversity  of  citizenship. 
Southern  Ry.  v.  Lloyd,  239  U.  S.  496.  60  L.  Ed.  402;  K.  C.  Sou.  Ry.  v. 
Leslie,  238  U,  S.  599.  59  L.  Ed.  1478.  See  also  American  Car  Co.  v.  Kettel- 
hake.  236  U.  S.  311,  59  L.  Ed.  594. 

An  allegation  in  the  petition  for  removal  that  the  injury  complained 
of  did  not  happen  in  interstate  commerce,  thereby  traversing  the  allega- 
tions of  the  plaintiffs  declaration,  does  not  show  a  right  to  remove  a  case 
under  the  Employers'  Liability  Statute;  but  allegations  which  raise  the 
question  of  fraudulent  joinder  of  defendants  do  show  a  removable  case, 
prima  facie,  and  the  fact  is  for  the  United  States  District  Court  C.  & 
O.  Ry.  V.  Cockrell,  232  U.  S.  146,  58  L.  Ed.  504. 

Jurisdictional  Amount. — This  may  appear  either  in  the  declaration 
or  in  the  petition  for  removal ;  it  must  exceed  $3,000  exclusive  of  interest 
and  costs,  Judicial  Code.  Sees.  24,  28,  and  this  requirement  exists  as  to 
all  cases  for  which  federal  jurisdiction  is  claimed  on  the  ground  either 
of  diversity  of  citizenship  or  federal  question. 

If  the  amount  claimed  appears  in  plaintiff's  declaration,  he  may  by 
amendment  raise  or  lower  his  claim,  and  it  is  important  to  know  whether 
he  can  prevent  removal  by  decreasing  his  claim.  He  may  do  this  before 
the  filing  of  the  removal  bond.  Coffin  v.  Phila.,  etc,  Ry.  Co.,  118  Fed. 
688;  Blair  v.  Chicago,  201  U.  S.  400,  50  L.  Ed.  801;  Anderson  v.  W.  U. 
Tel.  Co.,  218  Fed.  78.  But  not  after.  Donovan  v.  Dixieland  Amusement 
Co.,  152  Fed.  661 ;  Johnson  v.  Computing  Scale  Co.,  139  Fed  339.  Amend- 
ment is  effective  although  filed  in  vacation  and  without  notice,  if  the 
state  law  permits  amendment  in  that  manner.  Anderson  v.  W.  U.  Tel. 
Co.,  218  Fed.  78. 

The  better  rule  seems  to  be  that  the  original  petition,  and  not  a  counter- 
claim, must  be  used  to  determine  the  amount  involved,  for  purpose  of 
removal.  Illinois  Central  Ry.  Co.  v.  Waller,  164  Fed.  359.  See  Mackay 
v.  ITinta  Development  Co.,  222  U.  S.  173,  57  L.  Ed.  1138;  Fearon  Lumber 
Co.  V.  Lawson,  166  Ky.  123,  178  S.  W.  1121.  See  also  Jones  v.  W.  U. 
Tel.  Co.,  233  Fed.  301;  Harley  v.  Firemen's  Fund  Insurance  Co.,  24S 
Fed.  471. 


No.  1707. 

Petition  for  Removal  where  Federal  Question  Involved 
Concerns  U.  S.  Postoifice  Property. 

[Caption.] 

Comes  now  the  defendant,  W.  M.  Coble,  and  for  cause 
for  removal  of  the  above-entitled  action  from  the  District 
Court  of  Morrill  county,  Nebraska,  to  the  District  Court  of 
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the  United  States  for  the  district  of  Nebraska,  North  Platte 
division,  says: 

First.  That  he  is  a  resident  and  citizen  of  the  state  of 
Nebraska,  with  headquarters  at  Omaha,  in  Douglas  County 
of  said  state,  and  that  he  is  a  post-office  inspector  of  the 

• 

United  States  duly  appointed  and  qualified,  and  as  such  acts 
under  the  direction  of  the  postmaster-general  of  tlie  United 
States;  that  his  duties  pertain  to  all  matters  relating  to  the 
conduct  and  management  of  post-offices  and  violations  of  the 
postal  laws  within  the  territory  in  which  he  resides,  or  to 
which  he  may  be  assigned;  that  the  plaintiff  is  a  citizen  and 
resideot  of  Morrill  county,  Nebraska,  and  that  at  the  time 
of  filing  the  petition  herein  was  postmaster  at  the  town  of 
Bridgeport,  in  the  said  county  of  Morrill. 

Second.    That  this  cause  was  filed  in  the  District  Court  of 

Morrill  county,  on  the day  of , ,  and  that  the 

time  to  plead,  answer  or  demur  to  the  same  has  not  expired 
under  the  laws  of  this  state  in  such  cases  made  and  provided. 

Third.  That  in  the  above-entitled  cause  the  plaintiff  al- 
leges that  he  is  the  duly  appointed,  commissioned  and  qualified 
postmaster;  that  said  office  is  a  third-class  office;  that  he 
was  appointed  to  that  position  by  the  president  and  confirmed 
by  the  senate  of  the  United  States,  and  that  his  term  of  office 
will  not  expire  for  a  term  of  two  years;  the  plaintiff  further 
alleges  that  the  defendant  represents  himself  to  be  a  United 
States  post-office  inspector,  and  as  such  has  a  right  to  inspect 
and  inventory  the  office  and  property  at  Bridgeport,  and  that 
said  defendant  has  made  demand  upon  plaintiff  for  the  in- 
spection of  the  property  in  his  possession,  and  the  plaintiff  is 
willing  and  has  offered  to  submit  for  defendant's  inspection 
of  property  in  his  possession  belonging  to  the  government 
and  under  the  control  of  the  post-office  department,  and  said 
defendant  claims  that  the  plaintiff  has  been  removed  as  post- 
master and  that  the  bondsmen  of  plaintiff  have  desig^nated  a 
party  to  whom  said  property  shall  be  turned  over  and  deliv- 
ered.   Plaintiff  further  alleges  that  he  has  not  been  removed 
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according  to  law ;  that  the  president  of  the  United  States  has 
never  recommended  his  removal  to  the  senate,  nor  has  the 
senate  ever  approved  of  his  removal.  Plaintiff  further  alleges 
that  Sec.  6,  a  subdivision  of  Sec.  3830  of  the  Revised  Statutes 
of  the  United  States  provides,  as  follows: 

"Sec.  6.  Appointment,  Removal  and  Term  of  Office. — 
Postmasters  of  the  first,  second  and  third  classes  shall  be  ap- 
pointed and  may  be  removed  by  the  president,  by  and  with 
the  [advice]  and  consent  of  the  senate,  and  shall  hold  their 
offices  for  four  years,  unless  sooner  removed  or  suspended 
according  to  law;  and  postmasters  of  the  fourth  class  shall 
be  appointed  and  may  be  removed  by  the  postmaster-general, 
by  whom  all  appointments  and  removals  shall  be  notified  to 
the  auditor  for  the  post-office  department." 

Plaintiff  alleges  that  the  postmaster-general  has  ajsumed 
the  right  and  authority  to  remove  plaintiff  from  his  position 
of  postmaster  at  Bridgeport  by  his  own  act  and  decision  and 
has  notified  plaintiff  by  letter  to  that  effect;  plaintiff  further 
alleges  that  said  removal  was  unauthorized,  unlawful  and 
illegal;  that  plaintiff's  right  to  said  office  and  to  the  emolu- 
ments thereof  is  a  property  right  of  which  defendant  unlaw- 
fully seeks  to  deprive  plaintiff  and  for  which  plaintiff  has  no 
adequate  remedy  at  law,  and  prays  that  the  defendant  be  en- 
joined from  delivering  to  any  third  party  any  of  the  property 
now  in  plaintiff's  possession  as  postmaster  at  Bridgeport  and 
belonging  to  the  United  States,  and  from  holding  said  prop- 
erty longer  than  is  reasonably  necessary  to  complete  his  in- 
spection and  inventory  of  the  same. 

Fourth.  That  the  suit  is  one  of  a  civil  nature  of  which  the 
district  courts  of  the  United  States  have  original  jurisdiction 
and  arising  under  the  postal  laws  of  the  United  States,  and 
that  the  question  involved  arises  out  of  and  depends  upon  the 
proper  construction  of  the  act  of  congress,  section  6,  a  sub- 
division of  3830  aforesaid. 

Your  petitioner  therefore  prays  the  court  that  it  proceed 
no  further  herein  except  to  order  the  removal,  and  direct  a 
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transcript  of  the  record  to  be  made  and  certified  as  provided 
by  law.  T.  S.  Allen, 

U.  S.  Attorney. 
A.  W.  Lane, 
Asst.  U.  S.  Attorney, 
Attorneys  for  Petitioner. 
[Verification,] 

No.  1708. 

Petition  for  Removal  by  One  or  More  of  Several  Defend- 
ants when  there  is  a  Separable  Controver8y.(l) 

State  of , 

County  Common  Pleas  Court. 

A.  B.,  Plaintiff,         ^     Petition  for  Removal  to  the  District 
V.                 >        Court  of  the   United   States    for 
C.  D.,  Defendant      }         the District  of . 

Your  petitioner,  C.  D.,  respectfully  shows  to  this  honorable 
court  that  he  is  one  of  the  defendants  in  this  suit,  which  is  of 
a  civil  nature,  and  that  the  matter  and  amount  in  dispute  in 
this  cause  exceeds  the  sum  or  value  of  three  thousand  dollars, 
exclusive  of  interest  and  costs;  and 

Your  petitioner  further  shows  to  this  honorable  court  that 
there  is  in  said  suit  a  controversy  which  is  wholly  between 
citizens  of  different  states,  and  which  can  be  fully  determined 
as  between  them,  to-wit,  a  controversy  between  your  said 
petitioner,  who  avers  that  he  was,  at  the  time  of  the  bringing 

of  this  suit,  and  still  is,  a  citizen  of  the  state  of ,  and 

that  the  said  plaintiff  [or,  A.  B.,  one  of  the  said  plaintiffs,  as 
the  case  may  be] ,  who  as  your  petitioner  avers,  was  then,  and 
still  is,  a  citizen  of  the  state  of ;  that  the  said  contro- 
versy is  of  the  following  nature,  viz. :  [the  nature  of  the  sepa- 
rable controversy  to  be  here  briefly  set  out],  and  that  your 
petitioner  and  the  said  plaintiff  are  both  actually  interested  in 
said  controversy;  and  that  your  petitioner  desires  to  remove 
this  suit  before  the  trial  thereof  into  the  next  district  court 


REMOVAL   FROM    STATE   COURTS.  2591 


of  the  United  States,  to  be  held  in  the district  of 


And  your  petitioner  offers  herewith  good  and  sufficient 
surety  for  his  entering  in  the  district  court  of  the  United 

States  for  the district  of  ,  on  the  first  day  of  its 

next  session,  a  copy  of  the  record  in  this  suit,  and  for  paying 
all  costs  that  may  be  awarded  by  the  said  district  court  of 
the  United  States,  if  said  court  shall  hold  that  this  suit  was 
wrongfully  and  improperly  removed  thereto. 

And  your  petitioner  therefore  prays  that  the  said  surety 
and  bond  may  be  accepted;  that  said  suit  may  be  removed 
into  the  next  district  court  of  the  United  States,  to  be  held 

in  the district  of ,  pursuant  to  the  statutes  of  the 

United  States  in  such  case  made  and  provided,  and  that  no 
further  proceedings  may  be  had  herein  in  this  court. 

And  he  will  ever  pray.  C.  D. 

Y.  &  Y.,  Attorneys  for  Petitioner. 

[Verification.] 

(1)  The  existence  of  a  separable  controversy  must  appear  on  the  face 
of  the  plaintiff's  pleading.     C.  &  O.  R.  R.  Co.  v.  Dixon.  179  U.  S.  131. 

Where  a  receiver  is  joined  with  an  employee  as  defendant  in  an  action 
for  tort,  the  receiver  can  not  remove  the  case  on  the  ground  of  a  sep- 
arable controversy.  Chicago,  etc.,  R.  R.  Co.  v.  Martin,  178  U.  S.  245; 
C.  &  O.  R.  R.  Co.  V.  Dixon,  179  U.  S.  131. 

Where  a  citizen  of  a  state  sues  in  a  court  thereof  a  citizen  of  the 
same  state  and  an  alien,  the  Ir.Ucr  is  not  entitled  to  remove  the  suit  to 
the  circuit  court.  King  v.  Cornell,  106  U.  S.  395,  But  see  Creagh  v. 
Equitable  Soc.  83  Fed.  849. 

For  examples  of  separable  controversy,  see  Vinal  v.  Continental  Co., 
34  Fed.  228;  Boyd  v.  Gill,  21  Blatch.  543,  19  Fed.  145.  A  case  involving 
but  a  single  controversy  can  not  be  removed.  See  Western  Union  Tele- 
graph Co.  V.  Brown,  32  Fed.  337;  Weller  v.  Tobacco  Co.,  32  Fed.  860; 
C.  &  'O.  R.  R.  Co.  V.  Dixon,  179  U.  S.  131. 

In  suit  involving  the  right  to  vote  corporate  stock  owned  by  other 
corporations,  there  was  a  separable  controversy  respecting  certain  stock 
held  by  foreign  corporations.  Bernheim  v.  Louisville  Property  Co.,  221 
Fed  273.  See  also  Port  of  Seattle  v.  Oregon  and  W.  Ry.  Co.,  242  Fed. 
986;  Bedell  v.  Baltimore  &  Ohio  Ry.  Co.,  245  Fed.  788. 

Cases  of  Non-sepapable  Controversies.— See  Baker  v.  Jacksonville 
Traction  Co..  247  Fed.  718;  City  of  Seattle  v.  Beer's  Bldg.  Co.,  242  Fed. 
988;  O'Neil  v  Birdseye.  244  Fed.  254:  Webb  v.  Sou.  Ry.  Co..  248  Fed. 
618,  160  C.  C.  A.  518,  certiorari  denied,  247  U.  S.  518,  62  L.  Ed.  1245; 
Gencssee  Valley  Trust  Co.  v.  K.  C,  M.  &  O.  Ry.  Co.,  240  Fed.  524. 
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A  suit  by  different  judgment  creditors,  whose  judgments  are  not  dis- 
puted and  set  aside,  and  an  assignment  when  the  only  issue  is  as  to  the 
validity  of  the  assignment,  contains  no  separable  controversy.  Reine- 
man  v.  Ball,  33  Fed.  692.  As  to  what  is  not  a  separable  controversy,  see 
Anderson  v.  Applcton,  32  Fed.  855;  Richmond  &  D.  R.  Co.  v.  Findley, 
32  Fed  641;  Reed  v.  Reed.  31  Fed.  49;  Hax  v.  Casper.  31  Fed.  499; 
Yearian  v.  Horner,  36  Fed.  130;  Woodrum  v.  Clay,  33  Fed.  897.  See 
Judicial  Code,  Sec.  28. 

The  controversy  must  be  wholly  between  citizens  of  different  states. 
Alabama,  etc.,  R.  R.  Co.  v.  Thompson,  200  U.  S.  206.  50  L  Ed.  44; 
Laden  v.  Meek,  130  Fed.  877.  65  C.  C.  A.  361,  to  the  effect  also  that  the 
state  citizenship  of  the  parties  concerned  must  appear  of  record. 

For  further  tests  of  removability  on  the  ground  of  a  separable  action, 
see  Regis  v.  United  Drug  Co..  180  Fed.  201;  English  v.  Supreme  Con- 
clave, 235  Fed.  630;  Lathrop  Co.  v.  Interior  Construction  Co.,  215  U.  S. 
246.  54  L.  Ed.  177;  Amer.  Car  Co.  v.  Kettelhake,  236  U.  S.  311,  59  L. 
Ed.  594. 

That  only  indispensable  parties  are  to  be  considered  in  determining 
the  question  of  removability,  is  again  ruled  in  Maloney  v.  Cressler,  210 
Fed.  104,  126  C.  C.  A.  618,  which  case  also  again  submits  the  two  well- 
known  tests  of  removability  on  the  ground  of  separable  controversy, 
namely :  ( 1 )  There  must  be  a  separable  and  distinct  controversy  between 
the  removing  party  and  his  adversary  which  can  be  fully  determined  as 
between  them.  (2)  The  whole  subject-matter  must  be  capable  of  being  so 
determined,  and  complete  relief  afforded  as  to  the  separate  cause  of 
action  without  the  presence  of  others  originally  made  parties  to  the  suit. 

As  to  the  propriety  or  conclusiveness  of  the  joinder  of  defendants  in 
the  action  in  the  state  court,  that  court  is  the  judge,  and  if  the  plaintiff 
has  in  good  faith  made  his  action  joint,  for  the  purpose  of  determining 
removability,  the  case  stated  by  the  plaintiff  is  the  one  to  be  considered. 
Rountrec  v.  Mt.  Hood  R.  R.  Co.,  228  Fed.  1010;  Galeotti  v.  Diamond  Co., 
178  Feu.  127.  Of  course  the  state  law  as  to  joinder  is  regarded  in 
determining  the  force  of  the  petition  of  plaintiff.  Geer  v.  Mathieson 
Alkali  Works,  190  U.  S.  428.  47  L.  Ed.  1122;  Ala.  Gt  Sou.  R  R.  Co.  v. 
Thompson,  200  U.  S.  206,  50  L.  Ed.  441 ;  Hough  v.  Societ6.  232  Fed.  635; 
Chicago  R.  R.  Co.  v.  Dowell,  229  U.  S.  102.  57  L.  Ed.  1090;  Cin.  R.  R. 
Co.  v.  Bohan.  200  U.  S.  221.  50  L.  Ed.  448;  So.  R.  R.  Co.  v.  Miller.  217 
U.  S.  209,  54  L.  Ed.  732;  German-American  Mercantile  Bank  v.  Gas 
Service  Corp.,  228  Fed.  827. 

Although  it  is  in  plaintiff's  option  to  elect  to  make  an  action  joint, 
yet  if  the  complaint  in  a  joint  action  of  tort  by  a  resident  plaintiff  against 
a  resident  and  a  non-resident  defendant  fails  to  allege  facts  showing  a 
joint  cause  of  action,  or  alleges  facts  showing  separate  causes,  or  fails 
to  allege  facts  showing  any  cause  of  action  against  the  resident  defendant, 
there  is  a  separable  controversy,  which  entitles  the  non-resident  defendant 
to  remove  the  cause  Gulf  and  Ship  Island  Ry.  Co.  v.  Gulf  Refining 
Co,  260  Fed.  262. 
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The  federal  court  will  follow  the  state  rule  as  to  whether  a  cause  of 
action  is  entire.  C.  &  O.  Ry.  G).  v.  Dixon,  179  U.  S.  131,  137;  Morgan 
V.  Mines,  Director  General,  26()  Fed.  585 ;  Kelly  v.  Robinson,  2fi2  Fed  695. 

A  joinder  to  prevent  removal  will  fail,  for  the  plaintiff  muse  not  only 
act  in  good  faith  in  joining  defendants  but  the  correct  theory  of  the  state 
law  must  not  be  in  opposition  to  such  joinder.  Ala.  Gt.  Sou,  R.  R.  Co. 
V.  Thompson.  200  U.  S.  206.  50  L.  Ed.  441 ;  Warax  v.  Cin.  Ry.  Co.,  72 
Fed  637.  Also  see  Weaker  v.  Natl.  Enameling  Co.,  204  U.  S.  176,  51 
L.  Ed.  430. 

''Separate  controversy"  is  defined  in  Boatmen's  Bank  v.  Fritzlcn.  135 
Fed.  650,  68  C.  C.  A.  288,  198  U.  S.  586.  49  L  Ed.  1174.  See  also  Drovers' 
Bank  V.  Tichenor,  202  Fed.  1013;  Tullar  v.  I    C.  R.  R.  Co..  213  Fed.  280. 

Well-reasoned  leading  cases  on  this  matter  of  separable  controversy, 
are  Graves  v  Corbin,  132  U.  S.  571,  33  L.  Ed.  462,  and  Barney  v.  Latham, 
103  U.  S.  205.  26  L.  Ed.  514. 

Some  state  court  decisions  are  noteworthy;  e.  g.,  Stratton  Co  v. 
Ellison.  42  Colo.  498;  St.  L.  S.  W.  R.  R.  Co.  v.  Adams.  87  Ark.  136; 
State  v.  Mosman,  231  Mo.  474;  Sou.  R.  R.  Co    v.  Arnold,  162  Ala   570. 

Whether  there  is  a  separable  controversy  is  determinable  by  plaintiff's 
complaint.  Roberts  v.  Underwood  Typewriter  Co.,  257  Fed.  583;  In  re 
Vadner.  259  Fed.  614. 

Where  an  alien  plaintiff  sues  an  alien  defendant  and  a  non-resident 
citizen  defendant  in  the  state  court,  there  is  no  right  to  remove  because 
there  was  no  original  jurisdiction  over  said  suit  in  the  district  court, 
under  Judicial  Code,  Sec.  24,  being  between  aliens  Compania  Minerva  v 
Compradora,  etc.,  v.  Amer.  Metal  Co.  et  al ,  262  Fed  183.  Nor  in  such 
case  can  the  citizen  defendant  remove  a  .separable  controversy,  since  the 
suit  involves  alien  parties,  per  Judicial  Code.  Sec.  28.  Same  case.  See  also 
Ctinard  S.  S  Co.  v.  Smith,  255  Fed.  846.  But  see  Iowa,  etc.,  Co.  v.  BHss^ 
144  Fed.  446,  where  an  alien  sued  a  resident  and  a  non-resident  of  Towa  in 
the  Iowa  State  Court,  and  upon  removal  the  court  found  a  misjomder  of 
the  resident,  and  permitted  removal  by  the  non-resident  because,  in  reality, 
there  was  a  "separate"  cause  of  action  between  them  on  contract,  un- 
related to  the  cause  of  action  against  the  resident,  which  was  in  tort. 

Under  Sec.  2S,  Judicial  Code,  it  is  clear  that  there  can  be  no  removal 
on  the  ground  of  "separable  controversy"  unless  such  controversy  is 
"wholly  between  citizens  of  different  slates." 

"Separablf"  and  "Separate"  Controversies. — There  is  a  clear  dis- 
tinction between  controversies  which  are  merely  "separable"  within  the 
meaning  of  the  removal  statute,  and  those  which  are  wholly  "separate" 
and  distinct,  and  joined  in  one  suit  only  by  express  statutory  permission, 
as  in  case  of  condemnation  proceedings  for  a  railroad  right  of  way  in 
which  as  permitted  by  statute  owners  of  different  tracts  of  land  are  joined 
in  the  same  proceeding;  in  such  a  case  a  removal  of  the  cause  by  the 
owner  or  owners  of  one  tract  docs  not  carry  with  it  the  proceedings  as 
against  other  owners.  Deepwater  Ry.  Co.  v.  Western  Pocahontas  Coal, 
etc.,  Co.,  152  Fed.  824,  830.  831;  Barney  v.  Latham,  103  U.  S.,  at  p.  214. 
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In  the  case  of  the  "separable"  controversy  of  Judicial  Code,  Sec.  28, 
the  whole  case  is  taken  to  the  United  States  District  Court,  but  in  the 
case  of  the  "separate'*  controversy,  the  separate  action  alone  is  removed 
to  the  federal  court.  Deepwater  Ry.  Co.  v.  Western  Pocahontas,  etc., 
Co..  152  Fed.  824. 

Extensive  notes  on  separable  controversy  are  found  in  18  C.  C.  A. 
83,  35  C.  C.  A.  151,  100  C.  C.  A.  1,  and  on  waiver  of  jurisdiction  as  to 
the  person  in  52  C.  C.  A.  192. 


No.  1709. 

to  Remove  where  there  is  a  Separable  Controversy 

(Another  Form). 

The  Chancery  Court  for County,  State  of . 

The  A.  B.  Company  ^  Petition  for  Removal  from 

V.  >    the   State  to  the   District 

C.  D.  Railway  Company  et  al.  /     Court  of  United  States. 

To  the  Honorable  H.  B.,  Chancellor,  etc.,  holding  the  Chan- 
cery Court  of County, . 

Your  petitioner,  the  C.  D.  Railway  Company,  respectfully 
shows  unto  this  honorable  court  that  it  is  one  of  the  defend- 
ants in  the  above  entitled  cause,  and  that  the  matter  in  dis- 
pute therein  and  in  that  portion  of  this  cause  in  which  your 
petitioner  is  interested  exceeds,  exclusive  of  interest  and 
costs,  the  sum  and  value  of  three  thousand  dollars ;  that  said 
suit  is  of  a  civil  nature,  and  that  there  is  in  said  suit  a  con- 
troversy which  is  wholly  between  citizens  of  different  states, 
and  is  between  them  alone,  and  which  can  be  fully  deter- 
mined as  to  them;  namely,  a  controversy  between  your  said 
petitioner,  C.  D.  Railway  Company,  and  the  complainant,  A. 
B.  Company. 

Your  petitioner  further  avers  and  shows  that  it,  the  C.  D. 
Railway  Company,  was  at  the  time  of  the  commencement  of 
this  suit,  and  still  is,  a  corporation  organized  in  and  char- 
tered by  the  state  of ,  and  was  then  and  is  still  a  resi- 
dent and  citizen  of  the  state  of ,  and  was  not  then  and 

is  not  now  a  citizen  or  resident  of  the  state  of  — r— ,  and  the 
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complainant,  A.  B.  Company,  is  a  corporation  chartered  and 

organized  under  the  laws  of  the  state  of  ,  and  was  at 

the  time  of  the  commencement  of  this  sait,  and  still  is,  a  resi- 
dent and  citizen  of  the  state  of .     The  said  controversy 

between  the  complainant  and  your  petitioner  is  of  the  follow- 
ing nature,  viz. : 

The  complainant  seeks  to  have  this  petitioner,  C.  D.  Rail- 
way Company,  declared  and  held  liable  for  a  judgment  ren- 
dered by  the  chancery  court  of county,  ,  against 

the  E.  &  F.  Railway  Company,  a  defunct  corporation, 

and  in  favor  of  the  complainant  herein.  This  petitioner  has 
at  no  time,  however,  either  in  the  past  or  present,  had  any 
connection  with  said  defunct  corporation  or  said  judgment, 
and  it  is  not  and  never  has  been  liable  in  any  way  for  said 
judgment,  or  any  part  thereof.  Said  bill  further  seeks,  in  the 
alternative  event  of  complainant  failing  to  foist  said  judg- 
ment upon  this  petitioner,  to  make  certain  alleged  former 
stockholders  of  said  E.  &  F.  Railway  Company  liable  to  com- 
plainant therefor;  but  the  attacks  and  charges  against  them 
are  purely  in  the  alternative,  ar.d  are  in  no  wise  involved  in 
or  connected  with  the  dispute  between  this  petitioner  and  the 
complainant. 

In  fact,  complainant  does  not  state  any  cause  of  action 
against  the  individual  defendants,  M.  S.  and  G.  H.,  but  on 
the  contrary  states  in  its  bill  that  it  does  not  know  who  the 
stockliolders  of  said  E.  &  F.  Railway  Company  are,  and  it 
does  not  even  allege  that  the  individuals  named  as  defendants 
to  its  bill  are  or  were  stockholders  of  said  company. 

Your  petitioner  therefore  avers  that  this  suit  is  one  in 
which  there  can  be  a  final  determination  of  the  controversy 
between  it  and  the  complainant,  without  the  presence  of  any 
of  the  other  defendants  as  parties  in  the  cause.  The  E.  &  F. 
Railway  Company,  named  as  defendant,  is  in  fact  only  a 
nominal  defendant  against  whom  no  relief  is  sought  in  this 
action,  relief  to  the  full  extent  of  the  law  having  already  been 
obtained  against  it  as  alleged  in  complainant's  bill;  and  if 
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said  E.  &  F.  Railway  Company  has  any  interest  in  the  pres- 
ent suit,  its  interest  is  identical  with  that  of  complainant. 

Your  petitioner  offers  herewith  a  bond  with  good  and  suf- 
ficient  surety  for  its  entering  in   the  district  court  of  the 

United  States  for  the division  of  the  district  of 

,  within  thirty  days  from  the  filing  of  this  petition,  a 

copy  of  the  record  in  this  suit,  and  for  paying  all  costs  which 
may  be  awarded  by  said  district  court,  if  said  court  should 
hold  that  this  suit  was  wrongfully  or  improperly  removed 
thereto.  Petitioner  therefore  prays  this  honorable  court  to 
proceed  no  further  herein  except  to  make  the  order  of  re- 
moval required  by  law ;  and  to  accept  said  bond  and  surety, 
and  cause  the  record  herein  to  be  removed  into  said  district 

court  of  the  United  States  in  and  for  the  division  of 

the district  of ,  and  it  will  ever  so  pray. 

C.   D.  Railway  Company, 

Y.  &  Y.,  Attorneys.  By  R.  Y.,  Its  Attorney. 

State  of , County. 

R.  Y.  says  he  is  agent  and  attorney  for  the  C.  D.  Railway 
Company,  and  makes  oath  that  the  foregoing  petition  is  true 
to  his  knowledge,  except  as  to  the  matters  therein  stated  to 
be  upon  information  and  belief,  and  as  to  those  matters  he 
believes  to  be  true.  R.  Y. 

Sworn  to  and  subscribed  before  me  this day  of . 

•  T-  ^... 

[Seal.]  Notary  Public. 

(1)  Taken  from  the  recorrl  in  R.  R.  Equipment  Co  v  Southern  Ry.. 
6th  C.  C.  Ap. ;  certiorari  to  United  States  Supreme  Court  dismissed  with 
costs  per  stipulation,  187  U.  S.  653,  47  L.  Ed.  550;  consult  note  to  No.  ITOSi 


Ho.  1710. 

Petition  for  Removal  where  Separable  Controversy  Involving 
Interstate  Commerce,  and  Due  Process.(l) 

[Caption.] 

Your  petitioner,  Swift  and  Company,  an  Illinois  corpora 
tion,  by  Marshall  &  Fraser,  attorneys,  respectfully  shows: 
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1.  Petitioner  is  a  defendant  in  the  above  entitled  cause, 
which  is  of  a  civil  nature,  and  the  amount  in  dispute  in  said 
cause  as  shown  by  the  petition  filed  exceeds  the  sum  or  value 
of  three  thousand  dollars  ($3,000.00),  exclusive  of  interest 
and  costs. 

2.  The  plaintiff,  Allen  J.  Seney,  prosecuting  attorney  of 
Lucas  county,  Ohio,  was  at  the  time  of  the  commencement  of 
this  suit,  and  still  is,  a  citizen  of  the  state  of  Ohio,  residing 
in  the  city  of  Toledo,  in  said  state. 

3.  Petitioner,  Swift  and  Company,  was  at  the  time  of  the 
commencement  of  this  suit,  and  still  is,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Illinois,  and  of  no  other  state,  and  had  and  has  its  prin- 
cipal office  and  place  of  business  in  the  city  of  Chicago,  in 
said  state  of  Illinois. 

4.  The  controversy  herein  is  between  citizens  of  different 
states,  and  petitioner  now  desires  to  remove  this  suit  into  the 
district  court  of  the  United  States  for  the  northern  district  of 
Ohio,  western  division. 

5.  The  time  has  not  elapsed  during  or  within  which  peti- 
tioner is  required  by  the  laws  of  the  state  of  Ohio  or  the 
rules  of  this  court  in  which  said  suit  is  brought  to  answer  the 
petition  of  the  plaintiff  in  the  above  entitled  cause,  and  the 
petitioner  is  entitled,  as  a  matter  of  law,  to  file  this  petition 
for  removal  at  this  time. 

6.  The  petition  of  the  plaintiff  in  the  above  entitled  suit 
alleges  that  Swift  and  Company  is  the  owner  of  certain  pork 
stored  in  the  refrigerating  plant  of  The  Northern  Refriger- 
ating Company  in  the  city  of  Toledo,  Ohio,  and  shows  that 
The  Northern  Refrigerating  Company  has  no  right,  title  or 
interest  in  said  pork  other  than  to  hold  and  care  for  the  same 
in  its  refrigerating  plant  in  accordance  with  the  orders  and 
directions  of  Swift  and  Company,  and  that  said  The  North- 
ern Refrigerating  Company  is  ready  and  willing  to  carry  out 
the  orders  and  directions  of  Swift  and  Company  with  respect 
to  the  care  and  delivery  of  said  pork  and  will  carry  out  such 
orders  and  directions  unless  enjoined. 
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Said  petition  prays  that  Swift  and  Company  may  be  en- 
joined from  taking  possession  of  said  pork  and  from  moving- 
or  disposing  of  it  in  any  manner,  and  further  prays  that  a 
receiver  be  appointed  to  take  custody  of  said  pork  and  hold 
and  dispose  of  the  same  subject  to  the  orders  of  this  court. 

The  plaintiff  in  the  above  entitled  suit  has  filed  in  this 
cause  a  motion  for  an  order  authorizing  one  James  M.  Reilly, 
receiver,  to  sell  and  dispose  of  the  property  of  Swift  and 
Company  at  the  earliest  possible  date. 

The  petitioner  when  required  to  answer  said  petition  will 
admit  that  it  is  the  owner  of  the  pork  referred  to  in  plain- 
tiff's petition  and  now  stored  in  the  refrigerating  plant  of 
The  Northern  Refrigerating  Company,  and  it  admits  that 
The  Northern  Refrigerating  Company  is  ready  to  and  willing 
and  will,  unless  restrained,  deliver  said  pork  on  the  order  of 
this  petitioner. 

This  petitioner  when  required  to  answer  said  petition  will 
show  that  the  allegations  of  the  plaintiff's  petition  are  false 
in  so  far  as  said  plaintiff  claims  that  an  agreement  of  any 
nature  was  made  between  Swift  and  Company  and  The 
Northern  Refrigerating  Company  to  the  effect  that  said  pork 
should  remain  in  cold  storage  for  a  period  of  time  longer 
than  provided  by  law  of  Ohio,  and  that  thereby  the  petitioner 
has  caused  said  pork  to  be  withdrawn  from  the  usual  and 
proper  channels  of  trade  and  commerce  and  has  thereby 
caused  the  price  of  similar  pork  products  to  be  unlawfully 
increased. 

Petitioner  shows  that  the  allegations  of  the  plaintiff's  peti- 
tion are  false  in  respect  of  the  claim  that  the  people  of  the 
state  of  Ohio  have  been  irreparably  injured,  and  also  in  re- 
spect of  the  claim  that  Swift  and  Company  and  The  North- 
em  Refrigerating  Company  have  at  all  times  or  at  any  time 
prior  to  the  present  time  created  and  carried  out  similar  re- 
strictions in  trade  and  commerce  and  have  threatened  to  or 
will,  unless  restrained,  create  and  carry  out  similar  restric- 
tions in  trade  and  commerce  to  the  irreparable  injury  of  the 
people  of  the  state  of  Ohio. 
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The  petitioner  when  it  is  required  to  answer  the  plaintiffs 
petition,  will  further  show  that  said  pork  consists  of  parts 
and  carcasses  slaughtered  for  the  purpose  of  manufacturing 
hams  and  bacon  and  special  cuts  for  the  government  of  the 
United  States;  that  said  government  cancelled  its  orders  and 
the  pork  now  in  storage  was  left  and  was  placed  in  storage 
for  the  purpose  of  preserving  it  until  such  time  as  it  could 
be  used;  that  said  pork  consists  of  extremely  fat,  green  bel- 
lies and  is  unfit  for  consumption  until  treated  and  manufac- 
tured, and  that  it  was  and  is  the  intention  of  petitioner  to 
cause  said  pork  to  be  manufactured  and  made  fit  for  use 
and  sold. 

Petitioner  shows  that  at  the  time  of  the  cancellation  of  said 
orders  by  the  government,  petitioner  did  not  have  available 
sufficient  storage  capacity  to  store  and  care  for  the  parts  of 
carcasses  not  required  by  the  government,  and  it  was  there- 
fore obliged  to  ship  the  pork  referred  to  in  the  plaintiff's 
petition  to  the  city  of  Toledo  for  preservation  until  such  time 
as  said  pork  could  be  shipped  out  of  the  state  to  one  of  peti- 
tioner's manufacturing  plants  and  made  into  a  finished  and 
usable  product,  and  that  said  pork  at  all  times  has  been  and 
now  is  substantially  in  transit  between  states  and  has  been 
and  now  is  a  subject  of  interstate  commerce,  and  there  has 
never  been  any  intention  or  purpose  on  the  part  of  petitioner 
to  violate  any  law  of  the  state  of  Ohio  with  respect  to  said 
storage  or  sale  of  pork,  and  in  fact  and  in  law  there  has  been 
no  such  violation  of  law. 

7.  That  a  complete  determination  of  the  controversy  pre- 
sented by  plaintiff's  petition  can  be  had  without  the  presence 
of  the  defendant,  The  Northern  Refrigerating  Company,  and 
that  said  The  Northern  Refrigerating  Company  is  not  an  in- 
dispensable or  necessary  party  to  a  complete  determination  of 
said  controversy. 

That  said  controversy  is  solely  between  the  plaintiff,  Allen 
J.  Seney,  prosecuting  attorney  of  Lucas  county,  Ohio,  and 
Swift  and  Company,   and  must  be  determined  before  any 
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Other  matter  alleged  in  the  i)etition  can  be  considered  or  de- 
termined, and  that  the  controversy  between  the  plaintiff  and 
this  petitioner  is  separate,  distinct  and  separable  from  any 
other  and  further  controversy. 

8.  Referring  to  the  matters  and  things  hereinbefore  set 
forth,  petitioner  further  shows  that  the  pork  referred  to  in 
the  plaintiff's  petition  was  at  all  times  mentioned  in  the  peti- 
tion and  now  is  a  subject  of  interstate  commerce  and  was  in 
process  of  being  transported  from  one  state  of  the  United 
States  to  another  through  the  state  of  Ohio,  and  by  reason 
thereof  the  laws  of  the  state  of  Ohio  with  respect  to  trade 
and  commerce  and  with  respect  to  the  storage  of  pork  prod- 
ucts have  no  application,  and  that  said  pork  is  subject  only 
to  the  laws  of  the  United  States,  and  by  reason  thereof  the 
foregoing  suit  is  of  a  civil  nature  under  the  laws  of  the 
United  States. 

9.  Petitioner  further  shows  that  the  pork  mentioned  in  and 
referred  to  in  the  petition  was  at  all  times  mentioned  in  the 
petition  and  now  is  the  subject  of  interstate  commerce  and 
was  in  the  process  of  shipment  from  one  state  of  the  United 
States  to  another,  and  was  and  is  in  transit  from  the  point 
of  assembly  and  slaughter  in  one  state  to  the  point  of  final 
treatment  or  manufacture  into  finished  food  products  in  an- 
other state,  and  was  and  is  located  within  the  state  of  Ohio 
only  until  packing-house  space  is  available  for  finishing  said 
pork  and  making  it  fit  for  use. 

Petitioner  further  shows  that  it  is  denied  or  can  not  en- 
force in  the  judicial  tribunals  of  the  state  of  Ohio,  or  of 
Lucas  county,  Ohio,  rights  secured  to  petitioner  and  all  per- 
sons within  the  jurisdiction  of  tlie  United  States,  in  that 
certain  statutes  of  the  state  of  Ohio,  particularly  the  act  of 
March  21,  1917  (Sec.  1155-1,  General  Code  of  Ohio),  pur- 
port to  limit  the  time  which  food  products  may  be  held  in 
cold  storage  and  purport  to  prevent  the  sale  of  food  products 
which  have  been  held  longer  than  the  time  so  fixed,  and  in 
that  certain  statutes  of  the  state  of  Ohio,  particularly  the  so- 
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called  anti-trust  law  (Sees.  6400  et  scq..  General  Code  of 
Ohio),  purport  to  prevent  restraints  of  trade  and  commerce, 
and  none  of  said  statutes  make  any  exception  of  property 
which  is  in  or  the  subject-matter  of  interstate  commerce  and 
make  no  exception  as  to  property  matters  and  things  fully 
provided  for  in  the  food,  anti-trust  and  other  laws  of  the 
United  States,  but  on  the  contrary  said  Ohio  laws  purport 
to  relate  to  cover  and  control  property  in  or  the  subject- 
matter  of  interstate  commerce. 

Petitioner  further  shows  that  said  statutes  have  been  con- 
stnied  and  held  by  certain  courts  of  the  state  of  Ohio  to  re- 
late to  and  govern  property,  whether  in  or  the  subject-matter 
of  interstate  commerce,  and  thereby  petitioner  will  be  unable 
to  enforce  its  rights  under  the  laws  of  the  United  States. 

Petitioner  further  shows  that  certain  courts  of  the  state  of 
Ohio  have  construed  said  statutes  and  other  laws  of  the  state 
of  Ohio  so  as  to  authorize  and  permit  the  seizure  of  property 
without  due  process  of  law,  and  so  as  to  authorize  the  ap- 
pointment of  a  receiver  of  property  without  notice  and  with- 
out due  process  of  law,  and  so  as  to  authorize  the  sale  of 
property  without  the  notice  or  hearing  required  by  the  con- 
stitution and  laws  of  the  United  States;  and  further,  said 
statutes  and  other  laws  have  been  construed  and  held  by  cer- 
tain courts  of  the  state  of  Ohio  to  authorize  the  summary 
seizure  and  sale  of  property  without  hearing  on  the  merits 
and  on  allegations  of  violation  of  law  which  are  false  and  are 
known  to  be  false  by  the  parties  making  them. 

Petitioner  further  shows  that  under  said  laws  of  the  state 
of  Ohio  petitioner's  property  will  be  summarily  sold  and  dis- 
posed of  without  due  process  of  law  and  in  violation  of  its 
rights  under  the  constitution  and  laws  of  the  United  States, 
and  petitioner  will  be  wholly  without  remedy  and  will  be 
irreparably  injured  unless  this  cause  is  removed  to  the  dis- 
trict court  of  the  United  States. 

10.  Petitioner  offers  good  and  sufficient  surety  for  its 
entry  into  the  district   court   of  the  U^nited   States   for  the 
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northern  district  of  Ohio,  western  division,  within  thirty  days 
from  the  date  of  the  filing  of  this  petition,  a  certified  copy  of 
the  record  in  this  suit  and  for  paying  all  costs  that  may  be 
awarded  by  the  said  district  court  of  the  United  States  if 
said  court  shall  hold  that  this  suit  was  wrongfully  or  im- 
properly removed  thereto. 

Your  petitioner,  therefore,  prays  that  said  surety  bond  may 
be  accepted  and  that  this  suit  may  be  removed  into  the  dis- 
trict court  of  the  United  States  for  the  northern  district  of 
Ohio,  western  division,  pursuant  to  the  statutes  of  the  United 
States  in  such  case  made  and  provided,  and  that  no  further 
proceeding  may  be  had  herein  in  this  case,  and  your  peti- 
tioner will  ever  pray. 

Swift  and  Company, 

Marshall  &  Fraser, 

Attorneys  for  Petitioner. 

(1)  Taken  from  State  of  Ohio  ex  rel.  v.  Swift  &  Co.  et  al.,  pending  in 
United  States  District  Court,  N.  D.  Ohio,  W.  Div. 


No.  1711. 

Bond  on  Removal.  ( 1 ) 
[Caption,] 

Know  all  men  by  these  presents  that  we,  C.  D.,  of  the  city 

of  ,   in  the  state  of  ,  as  principal,   and  E.   F.,  of 

,  as  surety,  are  holden  and  stand  firmly  bound  unto  A. 

B.,  in  the  penal  sum  of dollars  for  the  payment  whereof 

well  and  truly  to  be  made  unto  the  said  A.  B.,  his  heirs, 
representatives  and  assigns,  we  bind  ourselves,  our  heirs, 
representatives  and  assigns  jointly  and  firmly  by  these  pres- 
ents. 

Upon  condition,  nevertheless,  that  whereas  the  said  C.  D. 

has  filed  his  petition  in  the county  common  pleas  court 

of  the  state  of for  the  removal  of  a  certain  cause  therein 

pending,  wherein  the  said  A.  B.  is  plaintiff  and  the  said  C. 
D.  is  defendant,  to  the  district  court  of  the  United  States  in 
and  for  the district  of . 
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Now,  if  the  said  C.  D.  shall  enter  m  the  said  district  court 
of  the  United  States  within  thirty  days  from  the  date  of 
filing  the  said  petition  for  removal  a  copy  of  the  record  in 
said  suit,  and  shall  well  and  truly  pay  all  costs  that  may  be 
awarded  by  said  district  court  of  the  United  States,  if  said 
court  shall  hold  that  said  suit  was  wrongfully  or  improperly 
removed  thereto,  then  this  obligation  shall  be  void;  otherwise 
it  shall  remain  in  full  force  and  virtue. 

In  witness  whereof,  we,  the  said  C.  D.  and  E.  F.,  have 

hereunto  set  our  hands  and  seals  this  day  of  , 

1894.  C  D.  [Seal.] 

E.  F.  [Seal.] 

(1)  The  bond  must  be  filed  with  the  petition.  Austin  v.  Gagan.  39 
Fed.  626;  Kaitel  v.  Wylie.  38  Fed  865.  And  may  be  amended  as  to  form. 
Harris  v.  D..  L.  &  \V.  R.  R.  Co.,  18  Fed  833;  Becde  v.  Checney,  5  Fed. 
388;  Deford  v.  Mehafty.  13  Fed  481.  But  not  as  to  matters  of  substance. 
Austm  V.  Gagan,  above;  Burdick  v.  Hale,  7  Biss.  96. 


No.  1712. 

Notice  of  Petition  and  Bond  for  Removal.(l) 

[Cap  Hon.] 

To  the  above-named  Plaintiff  and  A.  B.,  his  Attorney: 

You  and  each  of  you  will  please  take  notice  that  on  Mon- 
day, the  9th  of  March,  1914,  at  the  hour  of  two  o'clock 
p.  m.,  the  above-named  defendant  will  file  in  the  above-named 
court  its  petition  and  bond  as  required  by  law  for  the  re- 
moval of  said  cause  from  the  above  entitled  court  to  the  dis- 
trict court  of  the  United  States,  for  the district  of 

[state]  f  and  also  a  bond  in  the  sum  of  one  thousand  dollars 
($1,000.00),  given  on  such  removal  according  to  law  and 
the  requirements  of  the  statutes  in  such  case  made  and  pro- 
vided, and  copies  of  said  bond  and  petition  are  herewith 
served,  and  upon  the  filing  of  said  petition  and  bond  the 
defendant  will  present  and  call  to  the  attention  of  said  [state 
court]  the  said  petition  and  bond  and  move  the  said  [state 
court]   for  an  order  of  removal  of  said  action  from  said 
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[state  court]  to  said  district  court  of  the  United  States  for 

the  district  of  [state],  and  the  said  motion  for 

removal  upon  the  grounds  as  stated  in  said  petition  and  upon 
said  petition  and  bond  so  filed  and  presented. 

A.  B.  and  C.  D., 
Attorneys  for  Defendant. 

(1)  Now  required  to  be  given  to  adverse  parties  by  Judicial  Code, 
Sec.  29. 


No.  1713. 

Acknowledgment  of  Service,  Reserving  Right  to  Remove. 

Due  and  sufficient  service  of  the  within  writ  is  hereby  ac- 
cepted on  behalf  of  the  defendant,  which  expressly  reserves, 
however,  its  right  to  remove  the  suit  for  which  said  writ  is 
brought,  to  the  district  court  of  the  United  States  for  the 
district  of  New  Hampshire.  A.  B., 

Attorney  for  Defendant. 


No.  1714. 

Appearance  Solely  to  Remove.  (1) 

[Caption,] 

I  hereby  enter  the  appearance  of  the  defendant  in  the  above 
entitled  cause,  and  myself  as  its  attorney,  limited  to  the  pur- 
pose of  presenting  a  petition  for  removal  of  said  cause  to  the 
United  States  district  court,  northern  district  of  Illinois,  east- 
ern division.  A.  B., 

Attorney  for  Defendant. 

(1)  As  to  sufficiency  of  service,  it  is  well  settled  that  that  question 
may  be  passed  upon  in  the  federal  court,  and  defendant  does  not  waive 
his  right  to  raise  that  question  by  filing  his  petition  to  remove  without 
specifying  that  he  is  appearing  for  that  purpose  and  is  not  submitting 
himself  to  the  jurisdiction  of  the  court.  Wabash  Ry.  Co.  v.  Brow,  164 
U.  S.  271,  41  L.  Ed.  431 ;  Cain  v.  Com'l  Co.,  232  U.  S.  124,  58  L.  Ed. 
534;  Mechanical  Appliance  Co.  v.  Castleman,  215  U.  S.  437,  54  h.  Ed. 
272;  Feister  v.  Hulick,  228  Fed.  821. 
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Ho.  1715. 

Oath  and  Approval  of  Bond. 

State  of , 

County  of ,  ss. 

E.  F.  makes  oath  and  says  that  he  resides  in  [he  should  be 
a  resident  within  the  jurisdiction  of  the  said  court] ;  that  he 

is  a  freeholder  therein,  and  is  worth  the  sum  of dollars 

over  and  above  all   property  exempt   from   sale  on   above 
execution.  E.  F. 

Subscribed  and  sworn  to  before  me  this day  of , 

1894.  J.  N., 

[Seal]  Notary  Public  in  and  for . 

Approved  by  H.  H.,  Judge  of Court. 


Ho.  1716. 

Order  for  Removal. 
[Entitle  in  State  Court.] 

The  defendant  herein  having,  within  the  time  provided  by 
law,  filed  his  petition  for  removal  of  this  cause  to  the  district 

court  of  the  United  States  for  the district  of ,  and 

having  at  the  same  time  offered  his  bond  in  the  sum  of 

dollars,  with  E.  F,,  good  and  sufficient  surety:  pursuant  to 
statute,  and  conditioned  according  to  law;  now,  therefore, 
this  court  does  hereby  accept  and  approve  said  bond  and 
accept  said  petition,  and  does  order  that  this  cause  be  re- 
moved for  trial  to  the  next  district  court  of  the  United  States 

for  the  district  of ,  pursuant  to  the  statute  of  the 

United  States,  and  that  all  other  proceedings  of  this  court 
be  stayed. 


Ho.  1717. 

Order  Denying  Petition  for  Removal  (1) 

[Caption.] 

The  defendant   in   this  cause,  having  made  and  filed   its 
I)etition  duly  verified,  before  the  said  defendant  is  required 
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by  the  laws  of  this  state  to  answer  or  plead  to  the  declaration 
or  complaint  of  the  plaintiff  for  the  removal  of  this  suit  to 
the  district  court  of  the  United  States  for  the  northern  divi- 
sion of  the  southern  district  of  Alabama  or  the  district  court 
of  the  United  States  for  the  eastern  district  of  Virginia,  and 
having  made  and  filed  therewith  a  bond,  with  good  and  suf- 
ficient surety  for  its  entering  in  such  district  court,  within 
thirty  days  from  the  date  of  filing  said  petition,  a  certified 
copy  of  the  record  in  this  suit,  and  for  the  payment  of  all 
costs  that  may  be  awarded  by  the  said  district  court  if  said 
district  court  shall  hold  that  such  suit  was  wrongfully  or  im- 
properly removed  thereto,  which  bond  is  approved  as  to  form 
and  sufficiency;  and  it  appearing  to  the  court  that  written 
notice  of  said  petition  and  bond  for  removal  was  given  to  the 
plaintiff  prior  to  filing  the  same,  as  required  by  law;  and  the 
same  having  been  considered  by  the  court,  the  court  is  of  the 
opinion  that  this  cause  is  not  removable  to  the  United  States 
court.  It  is  therefore  ordered  and  ail  judged  that  said  peti- 
tion be  and  the  same  is  hereby  denied. 

(1)  Denial  of  Removal  by  State  Court.— Where  the  state  court 
wrongfully  denies  the  petition  to  renwve.  the  defendant  may  nevertheless 
file  his  record  in  the  United  Slates  District  Court  and  thereby  completely 
take  jurisdiction  from  the  state  court.  But  if  defendant  files  an  answer 
in  the  state  court,  protesting  against  its  jurisdiction,  -yet  asserting  an 
affirmative  remedy  therein,  as  by  bringing  in  a  third  party  for  liability 
over,  he  thereby  submits  his  whole  case,  and  can  not  subsequently,  by 
writ  of  error  in  the  United  Stales  Supreme  Court,  attack  the  jurisdiction 
of  the  state  court.  T.  &  P.  Ry.  Co.  v.  Eastin,  214  U.  S.  153,  53  L.  Ed. 
946 

Where  the  state  court  has  wrongfully  refused  the  petition  to  remove, 
the  defendant  petitioner  docs  not  waive  his  right  to  remove  by  sub- 
sequently consenting  to  a  reference  of  the  case,  or  by  a  defense  before 
the  referee  or  the  court  without  protesting.  National  Steamship  Co.  v. 
Tugman.  106  U.  S.  1 18.  21  L.  Ed.  87. 

Where  the  petition  for  removal  and  bond  have  been  filed,  and  the 
plaintiff  dismisses  the  action  as  to  the  petitioning  defendants,  the  order 
reciting  that  in  consideration  of  such  di<^missal  the  petition  for  rcmova^ 
was  withdrawn,  this  is  equivalent  to  a  waiver  of  new  process  and  pleadings 
or  formal  rcmander  by  the  United  States  court,  and  after  trial  it  is  too 
lau-  to  deny  the  state  court's  jurisdiction.  Anderson  v.  United  Realty 
Co.  222  U.  S.   164.  56  L.  Ed.  144 
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The  general  rule  is  that,  in  a  case  of  separable  controversy,  where 
petition  for  removal  and  bond  have  been  filed  in  the  state  court,  a  trial 
and  judgment  thereafter  would  be  coram  non  judice,  unless  jurisdiction 
19  restored,  which  may  be  done  by  waiver.  Anderson  v.  United  Realty 
Co.,  222  U.  S.  U>4.  56  L.  Ed.  144. 

In  Madisonville  Traction  Co.  v.  Saint  Bernard  Mining  Co,  196  U. 
S.  239,  49  L,  Ed.  462,  at  p.  244  et  seq.,  Justice  Harlan  lays  down  some 
principles  theretofore  adjudicated,  governing  removals,  and  cites  the  un- 
derlying cases,  viz.: 

"1.  If  a  case  be  a  removable  one.  that  is,  if  the  suit  in  its  nature,  be 
one  of  which  the  circuit  court  could  rightfully  take  jurisdiction,  then 
upon  the  filing  of  a  petition  for  removal,  in  due  time,  with  a  sufficient 
bond,  the  case  is,  in  law.  removed,  and  the  state  court  in  which  it  has 
been  pending  will  lose  jurisdiction  to  proceed  further,  and  all  subsequent 
proceedings  in  that  court  will  be  void.     (Citations  omritted.) 

"2.  After  the  presentation  of  a  sufficient  petition  and  bond  to  the 
state  court  in  a  removal  case,  it  is  competent  for  the  circuit  court,  by  a 
proceeding  ancillary  in  its  nature,  without  violating  Sec.  72i)  of  the 
Revised  Statutes,  forbidding  a  court  of  the  United  States  from  enjoining 
proceedings  in  a  state  court  to  restrain  the  party  against  whom  a  cause 
has  been  legally  removed  from  taking  further  steps  in  the  state  court. 
(Citations  omitted.) 

"3.  It  is  well  settled  that  if,  upon  the  face  of  the  record,  including  the 
petition  for  removal,  a  suit  does  not  appear  to  be  a  removable  one,  then 
the  state  court  is  not  bound  to  surrcnilcr  its  jurisdiction,  and  may  pro- 
ceed as  if  no  application  for  removal  had  been  m^ide"  (Citationst 
omitted.)  And  at  page  253,  it  is  said,  ".A  state  can  not,  by  any  statutory 
provisions,  withdraw  from  the  cogni7ance  of  the  federal  courts  a  suit  or 
judicial  proceeeding  in  which  there  is  such  a  controversy"  (i.  e.,  between 
citizens  of  different  states). 

These  summary  statements  were  made  in  1904,  but  they  are  entirely 
applicable  to  the  provisions  of  the  Judicial  Code,  36  Stat  L.  pp.  1087  et  seq. 

Conflict  of  Jurisdiction  Between  State  and  Federal  Courts  upon 
Removal  Proceedings.— The  United  States  District  Court  has  jurisdiction 
to  determine  for  itself  the  removability  of  a  cause  and  may  take  juris- 
diction  thereof  and  protect  such  jurisdiction  even  though  the  sta4e  court 
refuse  to  make  the  removal  order;  and  a  final  judgment  rendered  under 
such  conditions  by  the  district  court  can  not  be  reviewed  by  the  state 
court,  but  such  judgment  is  binding  on  the  state  court  until  reversed  by 
the  supreme  court.  C.  &  O.  Ry.  Co.  v  McCabo.  213  U.  S.  207,  53  L.  Ed. 
765. 

While  a  petitioner,  if  the  state  court  denies  his  petition  for  removal, 
may  remain  in  that  court  and  bring  the  ca^e  here  for  review  on  writ  of 
error  after  final  judgment,  he  is  not  obliged  so  to  do,  but  may  file  the 
record  in  the  district  court,  and  that  court  has  jurisdiction  to  determine 
the  question  of  removability,  and,  notwithstanding  Sec.  720.  R  S.  U.  S., 
it  may  protect  the  jurisdiction  by  injunction  against   further  proceedings 
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in  the  slate  couri.     C.  &  0.  Ry.  Co.  v.  McCabe.  213  U.  S.  207,  53  L.  Ed 
?a5;  Traction  Co.  v.  Mining  Co.,  196  U.  S.  239,  49  L.  Ed.  402. 

A  judgmem  rendered  by  the  district  court  under  such  conditions  13 
not  void  even  if  jurisdiction  be  improperly  assotmed  and  retained,  as 
the  jurisdictional  question  can  be  reviewed  by  this  court,  and,  until  re- 
versed, the  judgment  is  binding  on  the  slate  court,  and  can  not  be  treated 
as  a  nulhty.  C.  &  O.  Ry.  Co.  v.  Powers.  213  U.  S.  207,  53  L.  Ed.  765; 
Dowell  V.  Applegate,  152  U.  S.  327,  38  L.  Ed.  463. 

But  where  the  record  upon  its  face  makes  no  case  for  removal  and 
the  slate  court  retains  jurisdiction,  and  upon  removal  to  the  federal  court 
no  action  is  therein  taken  except  to  make  orders  granting  continuances, 
and  the  question  of  removability  has  not  been  presented  to  the  federal 
court,  there  is  nothing  in  the  federal  court  action  to  bind  the  state  court, 
and  it  may  proceed  in  the  case  and  render  judgment  therein.  Iowa  Central 
Ry.  Co.  V.  Bacon,  236  U.  S.  305,  59  L.  Ed.  591,  distinguishing  the  Powers 
case  above. 

Jurisdiction  of  United  States  Supreme  Court  to  Entertain  Error 
TO  State  Supre.me  Court  for  Refusal  to  Remove  Case. — Denial  of  a 
federal  right  (to  remove  a  case  to  federal  court)  is  not  shown  by  plain- 
tiff's failure  to  prove  an  allegation  but  for  which  the  case  would  have  been 
initially  removable;  e.  g.,  an  allegation  that  plaintifT  was  employed  in 
interstate  commerce,  whereas  the  proof  showed  intrastate  employment. 
Gt.  N.  Ry.  Co.  V.  Alexander,  246  U.  S.  276,  62  L.  Ed.  713. 

Right  op  a  State  to  Place  Restrictions  upon  Removal. — ^The  statute 
of  Wisconsin  is  representative  of  such  attempted  restrictions.  Wis.  Stat., 
Sec.  1770f: 

•'Whenever  any  foreign  corporation  doing  business  in  this  state  shall 
remove  or  make  application  to  remove  into  any  district  or  circuit  court 
of  the  Uniied  States  any  action  or  proceeding  commenced  against  it  by 
any  citizen  of  this  state,  upon  any  claim  or  cause  of  action  arising  within 
this  state,  it  shall  be  ihe  duty  of  the  secretary  of  state,  upon  such  fact 
being  made  to  appear  lo  him,  to  revoke  the  licence  of  such  corporation 
to  do  business  within  this  state." 

In  Wis.  v.  Phil,  and  Reading  Coal  Co.,  241  U.  S.  329,  the  constitu- 
tionality of  this  statute  was  involved  in  an  application  to  enjoin  the 
secretary  from  revoking  the  license  of  a  foreign  corporation  which  had 
been  admitted  to  do  business  in  the  state  and  had  carried  on  business  for 
•  a  number  of  years  The  statute  was  declared  unconstitutional  in  that 
the  right  to  remove  a  cause  into  the  federal  court  was  a  right  conferred 
by  the  federal  constitution,  and  provision  therefor  was  made  by  federal 
statute.  The  decision  was  ba^^ed  upon  Harrison  v.  St.  L.  &  San.  FV. 
Ry.  Co.,  232  U  S.  318,  58  L.  Ed  621,  which  involved  a  similar  sUtute  of 
Oklahoma  and  arose  through  a  proceeding  to  enjoin  the  secretary  of  state 
from  revoking  the  license  of  the  foreign  corporation  to  do  business,  when 
it  had  declared  its  foreign  domiciliation  in  order  to  remove  a  suit. 
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Chief  Justice  White,  in  rendering  the  opinion  of  the  court,  based  the 
holding  of  unconstitutionah'ty  upon  several  fundamental  propositions  here 
quoted,  namely,  p.  328: 

"It  may  not  be  doubted  that  the  judicial  power  of  the  United  States 
as  created  by  the  constitution  and  provided  for  by  congress  pursuant  to 
its  constitutional  authority,  is  a  power  wholly  independent  of  state  action, 
and  which,  therefore,  the  several  states  may  not  by  any  exertion  of 
authority  in  any  form,  directly  or  indirectly,  destroy,  abridge,  limit,  or 
render  inefficacious/' 

And  at  p.  329: 

**The  right  unrestrained  and  unpenaliscd  by  state  action  on  compliance 
with  the  forms  required  by  the  law  of  the  United  States  to  ask  the  re- 
moval of  a  cause  pending  in  a  state  to  a  United  States  court  is  obviously 
of  the  very  essence  of  the  right  to  remove  conferred  by  the  law  of  the 
United  States. 

"In  the  second  place,  as  the  right  to  remove  given  by  United  States 
law  is  paramount,  it  results  that  it  is  also  of  the  essence  of  the  right  to 
remove,  that  when  an  issue  of  whether  a  prayer  for  removal  was  right- 
fully asked  arises,  a  federal  question  results  which  is  determinable  by 
the  courts  of  the  United  States  free  from  limitation  or  interference 
arising  from  an  exertion  of  state  power. 

"In  the  third  place,  as  the  right  freely  exists  to  seek  removal  unchecked 
or  unburdened  by  state  authority  and  the  duty  to  determine  the  adequacy 
of  a  prayed  removal  is  a  federal  and  not  a  state  question,  it  follows  that 
the  states  are  in  the  nature  of  things  without  authority  to  penalize  or 
punish  one  who  has  sought  to  avail  himself  of  the  federal  right  of  removal 
on  the  ground  that  the  removal  asked  was  unauthorized  or  illegal." 

In  this  case  the  court  distinguishes  Doyle  v.  Continental  Ins.  Co.,  94 
U.  S.  535,  and  Security  Co.  v.  Prewitt,  202  U.  S.  246.  inasmuch  as  in 
those  cases  the  right  of  the  state  was  involved  to  exclude  therefrom  a 
corporation  having  authority  to  do  an  intrastate  business  only,  and  since 
the  subject-matter  was  entirely  within  the  control  of  the  state  the  ex- 
cluding statute  was  not  on  that  account  unconstitutional. 

The  distinction  is  developed  on  the  question  whether  the  state  has  the 
exclusive  or  non-exclusive  authority  to  deal  with  the  subject-matter  in 
question,  and  when  a  condition  of  non-exclusion  is  found  to  exist,  the 
state  inhibition  upon  removal  becomes  futile.  Herndon  v.  C.  R.  I.  &  P. 
Ry.,  218  U.  S.  135,  54  L.  Ed.  970,  in  which  a  sinnilar  statute  of  Missouri 
was  involved  and  held  unconstitutional  as  to  a  corporation  then  within  the 
atate  and  doing  business  therein.    In  this  case.  Justice  Day  says  at  p.  158: 

"In  all  the  cases  in  this  court,  discussing  the  right  of  the  states  to 
exclude  foreign  corporations,  and  to  prevent, them  from  removing  cases 
to  the  federal  courts,  it  has  been  conceded  that  while  the  right  to  do 
local  business  within  the  state  may  not  have  been  derived  from  the 
federal  constitution,  the  right  to  resort  to  the  federal  courts  is  a  creation 
of  the  constitution  of  the  United  States  and  the  statutes  passed  in  pursu- 
ance thereof." 
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In  Security  Mutual  Life  Ins.  Co.  v.  Prewitt,  202  U.  S.  246,  50  L.  E*!. 
1013,  a  statute  of  Kentucky  was  involved,  providing  that  if  a  foreign 
insurance  company,  after  being  admitted  to  do  business  in  the  state, 
should  remove  a  case  into  the  federal  court,  its  license  might  be  revoked. 
This  statute  was  upheld  on  the  ground  that,  p.  257: 

"As  a  state  has  power  to  refuse  permission  to  a  foreign  insurance 
company  to  do  business  at  all  within  its  confmes,  and  as  it  has  power 
to  withdraw  that  permission  when  once  given,  without  statmg  any  reason 
for  Its  action,  the  fact  that  it  may  give  what  some  may  think  a  poor 
reason  or  none  for  a  valid  act,  is  immaterial." 

Further,  p.  257: 

'*But  what  the  companies  deny  is  the  right  of  a  state  to  enact  in  ad- 
vance that  if  a  company  remove  a  case  to  a  federal  court  its  license  shall 
be  revoked.  We  think  this  distinction  is  not  well  founded.  The  truth  is 
that  the  efTect  of  the  statute  is  simply  to  place  foreign  insurance  com- 
panies upon  a  par  with  the  domestic  ones  doing  business  m  Kentucky- 
No  stipulation  or  agreement  bemg  required  as  a  condition  for  coming 
into  the  state  and  obtaining  a  permit  to  do  business  therein,  the  mere 
enactment  of  a  statute  which,  in  substance,  says  if  you  choose  to  exercise 
your  right  to  remove  a  case  mto  a  federal  court,  your  right  to  further 
do  business  within  the  state  shall  cease  and  your  permit  shall  be  with- 
drawn, is  not  open  to  any  constitutional  objection  The  reasoning  in  the 
Doyle  case  we  think  is  good.*' 

The  Doyle  case  is  Doyle  v  Continental  Ins.  Co.,  94  U.  S  535.  24  L. 
Ed.  148,  in  which  it  was  held  that  a  state  may  by  statute  provide  that 
if  a  foreign  corporation,  admitted  to  do  business  within  the  state,  removes 
a  case  to  the  federal  court,  its  license  to  do  business  may  be  revoked. 
That  IS,  "the  state  may  compel  th^  foreign  company  to  abstain  from  the 
federal  courts,  or  to  cease  to  do  business  in  the  state.  It  gives  the  com- 
pany the  option.  This  is  justifiable,  because  the  complainant  has  no 
constitutional  right  to  do  business  in  that  state**  (p.  542). 

In  rendering  this  opmion  the  court  upheld  Insurance  Co  v  Morse. 
20  Wall  445,  where  a  statutory  provision  of  Wisconsin  required  a  foreign 
corporation  desiring  to  obtain  permission  to  do  business  m  the  state  to 
enter  into  an  agreement  not  to  remove  a  suit  to  the  federal  courts;  the 
suit  was  brought  for  the  specific  enforcement  of  the  agreement  made. 
The  agreement  was  held  void  and  the  statutory  provision  requiring  the 
agreement  was  adjudged  unconstitutional. 

These  cases — namely,  the  Prewitt  and  Doyle  cases — are  distinguished 
in  the  Harrison  case  above,  as  dealing  with  a  subject-matter  entirely 
under  state  authority,  namely,  the  doing  of  an  insurance  business  within 
the  state,  an  entirely  intrastate  business. 

The  following  deductions  seem  to  be  sustained  by  the  cases: 

(a)  An  agreement  not  to  resort  to  the  federal  courts  can  not  be  en- 
forced and  a  state  statute  prescribing  such  agreement  is  unconstitutional. 

(b)  A  statute  providing  that  a  license  may  be  revoked  if  resort  is  had 
by  the  foreign  corporation  to  the  federal  courts  is  constitutional  so  far 
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as  it  applies  to  the  doing  of  business  entirely  of  an  intrastate  character, 
and  hence  exclusively  under  the  control  of  the  stale  authority. 

(c)  Such  statute  is  unconstitutional  so  far  as  concerns  a  corporation 
doing  an  intrastate  business,  and  the  language  of  the  supreme  court  in 
reference  to  such  state  of  fact  is  broad  and  final,  as  seen  in  the  Harrison 
case  (232  U.  S.  318)  above,  and  the  Wisconsin  case  (241  U.  S.  329.  333) 
above.  These  cases  have  been  followed  where  a  similar  statute  of  Arizona 
was  involved,  Copper  Queen  Consolidated  Mining  Co.  v.  Jones,  237  Fed. 
131.  And  that  a  state  may  not  exclude  a  corporation  doing  an  intrastate 
business  is  well  csUblished.  W.  U.  Tel.  Co.  v.  Kansas.  216  U.  S.  1.  54  L. 
Ed.  355.  See  also  Williams'  Jurisdiction  and  Practice  of  Federal  Courts, 
pp.  160-162;  Rose's  Code  of  Federal  Procedure.  Sec.  Se. 


Ho.  1718. 

Order  of  Court  Revoking  Order  of  Refusal  to  Remove. 

On  suggestion  of  counsel  for  plaintiff  herein,  the  refusal  of 
the  order  to  remove  the  above  entitled  cause  to  the  United 
States  district  court  is  hereby  revoked,  and  it  is  now  ordered 
that  the  said  cause  be  removed  to  the  United  States  district 
court  for  the  eastern  district  of  Louisiana. 


No.  1719. 

Exception  to  Jurisdiction  of  State  Court  after  Refusal  to 

Order  Removal. 

[Caption,] 

Now  into  court,  after  the  action  of  the  court  in  refusing  to 
sign  the  order  for  removal  herein  and  after  the  court  had 
stated  that  it  would,  over  defendant's  protest,  continue  to  act 
in  this  cause,  comes  ihc  defendant,  the  Louisville  &  Nashville 
Railroad  Company,  appearing  solely  as  aforesaid  and  solely 
for  the  purpose  of  this  exception  and  by  way  of  exception  to 
the  jurisdiction  of  this  court  repeats  and  reserves  its  objec- 
tions to  the  court's  further  proceeding  herein. 

Wherefore  exceptor  prays  that  this  exception  may  be  main- 
tained and  that  this  honorable  court  cease  from  further  pro- 
ceedings in  this  cause.  A.  B.  and  C.  D., 

Attorneys  for  Defendant. 
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.  No.  1720. 

Plea  in  Abatement  to  Petition  of  RemovaL(l) 
[Caption.] 

Now  comes  Ernest  Thomason,  by  his  testamentary  guard- 
ian, Garland  A.  Thomason,  the  plaintiff  in  the  above  entitled 
suit,  and  prays  judgment  of  said  defendants,  the  Southern 
Railway  Company,  petitioner  for  the  removal  of  said  suit 
from  the  superior  court  of  the  county  of  Buncombe,  state  of 
North  Carolina,  to  this  district  court,  that  the  same  abate  be- 
cause at  the  time  and  before  the  commencement  of  said  suit 
in  said  superior  court,  he,  the  said  plaintiff,  was  and  still  is  a 
citizen  and  resident  of  the  state  of  Pennsylvania,  and  that 
said  Ernest  Thomason,  and  said  Garland  A.  Thomason,  his 
guardian,  are  not  residents  of  the  state  of  North  Carolina, 
and  were  not  at  the  time  of  the  commencement  of  said  action 
in  said  superior  court;  and  because  said  Southern  Railway 
Company  and  its  co-defendants  at  the  time  of  the  commence- 
ment of  said  action  and  still  are  residents  of  the  state  of 
North  Carolina. 

Wherefore  the  plaintiff  prays  that  the  said  suit  be  re- 
manded to  the  said  superior  court  of  Buncombe  county. 

A.  B.  and  C.  D., 
Attorneys  for  the  Plaintiff. 

(1)  Sec.  38  does  not  abolish  the  plea  to  the  jurisdiction.  Garvey  v 
Compagnia  Mctalurgica  Mexicnna,  222  Fed.  732, 


No.  1721. 

Order  Staying  Proceedings  in  State  Court,  Pending 
Determination  of  Removability.  (1) 

[Caption.] 

Upon  the  consideration  of  the  petition  of  the  Southern 
Railway  Company,  filed  in  this  cause  on  the  12th  day  of 
October,  1915,  it  is  ordered  that  tlie  proceedings  in  this  cause 
in  the  Marengo  law  and  equity  court  be  stayed  and  the  plain- 
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tiffs  in  this  cause  and  the  said  Marengo  law  and  equity  court 
are  hereby  restrained  and  enjoined  from  taking  any  further 
proceedings  in  this  cause  in  the  Marengo  law  and  equity 
court,  or  from  taking  any  orders  in  this  cause  in  the  Marengo 
law  and  equity  court  until  this  court  shall  determine  the  ques- 
tion of  the  removability  of  said  cause' to  this  court,  and  the 
question  of  the  jurisdiction  of  this  court  to  hear  and  try  said 
cause.  Harry  T.  Toulmin,  Judge. 

(1)  Injunction  against  further  Proceedings  in  State  Court.  Many 
cases,  older  and  recent,  assert  the  jurisdiction  of  the  federal  court  to  en- 
join plaintiff  from  further  proceedings  m  the  state  court.  French  v.  Hay. 
22  Wall.  238.  22  L.  Ed  854;  Dietsch  v.  lluidekoper.  103  U.  S.  494.  26  L. 
Ed.  497:  C.  &  O.  Ry.  Co.  v.  McCabe.  213  U.  S.  207.  53  L.  Ed.  765;  C.  &  O. 
Ry.  Co.  V.  Cockrell.  232  U.  S.  146,  58  L.  Ed.  544;  Webb  v.  Sou.  Ry.  Co.. 
235  Fed.  578;  Alabama  G.  S.  Ry  Co.  v.  Amer.  Cotton  Oil  Co..  229  Fed.  11. 
143  C.  C.  A.  313;  Consol..  etc.,  Min.  Co.  v.  Callahan  Min.  Co.,  228  Fed.  528. 

Of  course  the  injunction  will  be  used  only  to  protect  the  federal  juris- 
diction when  the  latter  has  properly  attached.  Coker  v.  Monaghan  Mills 
1 10  Fed.  803. 


No.  1722. 

Clerk's  Certificate  to  Record  on  Removal. 

[Caption.] 

County  of  Montgomery, 
State  of  Kansas. 

I,  Clyde  Knock,  clerk  of  the  district  court  of  Montgomery 
county,  Kansas,  hereby  certify  the  above  and  foregoing  to  be 
a  full,  true  and  correct  copy  of  the  record  and  the  whole 
thereof  in  the  above  entitled  suit  heretofore  pending  in  said 
district  court  of  Montgomery  county,  Kansas,  being  suit  No. 
12360,  wherein  Fred  Harvey  is  plaintiff  and  United  Kansas 
Portland  Cement  Company,  a  corporation,  is  defendant.  Said 
record  consisting  of  the  petition  filed  by  plaintiff  in  said  suit 
on  the  21st  day  of  August,  A.  D.  1909,  as  shown  at  pages  2 
to  7,  both  inclusive ;  the  suminons  and  return  thereof  filed  in 
said  suit  on  August  31,  1909,  and  shown  at  pages  9  to  10. 
The  petition  for  removal  of  said  suit  to  the  United  States 
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district  court  filed  by  said  defendant  in  said  suit  on  the  17th 
day  of  September,  A.  D.  1909,  and  shown  at  pages  12  to  13. 
both  inclusive.  The  bond  for  removal  of  said  suit  to  the 
United  States  district  court  filed  by  said  defendant,  with  said 
petition,  on  the  17th  day  of  September,  A.  D.  1909,  and 
shown  at  pages  15  to  16,  both  inclusive,  and  the  order  ap- 
proving said  bond  entered  of  record  in  said  suit  on  the  18th 
day  of  October,  A.  D.  1909,  and  shown  at  page  16.  All  as 
appearing  in  the  file  and  as  of  record  in  my  oflfice. 

In  witness  whereof  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  above  court  this  the  3rd  day  of  No- 
vember, A.  D.  1909.  Clyde  Knock, 

[Seal]  District  Qerk. 


Ho.  1723. 

Order  to  Docket  in  Federal  Court  on  Removal. 

[Caption,] 

Now  on  this  8th  day  of  November,  A.  D.  1909,  being  the 
first  day  of  the  November,  A.  D.  1919  term  of  this  court, 
comes  the  defendant  by  O.  C.  Mosman,  its  attorney,  and  files 
a  copy  and  transcript  of  the  record  of  said  suit  in  the  district 
court  of  Montgomery  county,  Kansas. 

It  is  thereupon  ordered  by  the  court  that  said  case  be  dock- 
eted upon  the  law  side  thereof  and  upon  the  application  of 
the  defendant  by  its  attorney  in  open  court  it  is  given  twenty 
days  from  this  date  in  which  to  plead  to  the  plaintiflf's  peti- 
tion.(l) 

(1)  Judicial  Code,  Sec.  29,  now  fixes  the  time  at  thirty  days. 


No.  1724. 

Notice  of  Removal.  (1) 
[Entitle  in  District  Court  of  the  United  States.] 

X.  &  X., 

Attorneys  for  Plaintiflf. 

You  are  hereby  notified  that  on  the  day  of  , 

1894.  by  an  order  of  the county  common  pleas  court  of 
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the  state  of .  the  above  entitled  cause  was  duly  removed 

from  the  said  court  to  the  district  court  of  the  United  States 

for  the  district  oi  — — ,  and  a  transcript  of  the  record 

in  said  cause  was  filed  in  said  district  court  of  the  United 

States  on  the day  of ,  1894.  Y.  &  Y., 

Dated .  Attorneys  for  Defendant. 

Service  accepted  this day  of  ,  1894. 

X.  &  X., 
Attorneys  for  Plaintiff. 

(1)  This  notice  is  not  required  by  the  statute,  but  it  is  better  practice 
to  give  the  opposite  party  notice.    See  Ashe  v.  Ins.  Co.,  115  Fed.  234. 


Ho.  1725. 

Notice  of  Application  for  Removal  on  Account  of  Local 

Prejudice.  (1)  ' 

t 

[Entille  in  State  Court.]  ! 

X.  &  X.,  ' 

Attorneys  for  Plaintiff. 

Please  take  notice  that  on  the  day  of  ,  at  ten 

o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can  be  heard, 

we  shall  petition  his  honor,  Judge ,  of  the  district  court 

of  the  United  States  for  the  district  of  ,  at  the 

court  rooms  in  the  city  of ,  to  remove  the  above  entitled 

cause  from  the county  common  pleas  court  of  the  state 

of ,  where  it  is  now  pending,  to  the  next  district  court 

of  the  United  States,  to  be  held  in  the  district  of , 

on  the  ground  of  local  prejudice.  We  herewith  serve  upon 
you  copy  of  petition  and  affidavits  which  will  be  submitted  to 
the  court  at  that  time.  Y.  &  Y., 

Dated .  Attorneys  for  Defendant. 

Service  accepted  this day  of ,  ltS94. 

X.  &  X., 

Attorneys  for  Plaintiff. 

(l)This  notice  should  be  served  upon  the  opposite  party  a  reasonable 
time  before  the  hearing,  when  the  petition  is  presented  to  the  federal  court 
in  the  first  instance.    See  Carson  &  R.  Lumber  Co   v.  Holtzclaw,  39  Fed. 
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578;  Adelbert  College  v.  R.  R.  Co.,  47  Fed.  836;  Schwenk  v.  Strang,  8 
C.  C.  A.  92,  59  Fed.  209;  Short  v.  Chicago,  etc.,  R.  Co.,  34  Fed.  225; 
Ellison  V.  L.  &  N.  R.  R.  Co.,  112  Fed.  805.  50  C.  C.  A.  530. 


Ho.  1726. 

Petition  for  Removal  on  Account  of  Local  Prejudice,  (1)* 

The  District  Court  of  the  United  States  for  the 

District  of  . 

A.  B.,  Plaintiff,     )  r.    .  .       .      t^  ,  ^  ^       . 

f  Petition  for  Removal  from County 

/-  T\    T^  r     1     .    C  Common  Pleas  Court,  State  of . 

C  D.,  Defendant.  ) 

To  the  Honorable  Judges  of  the  District  Court  of  the  United 
States  for  the District  of : 

Your  petitioner,  C.  D.,  respectfully  shows  to  this  honor- 
able court  that  A.  B.,  as  plaintiff,  brought  suit  of  a  civil 

nature  in  the county  common  pleas  court  in  the  state  of 

against  your  petitioner,  C.  D.,  and  that  the  matter  and 

amount  in  dispute  in  said  cause  exceeds  the  sum  or  value 
of  three  thousand  dollars  exclusive  of  interest  and  costs. 

That  the  said  controversy  is  between  citizens  of  different 
states;  that  the  plaintiff,  A.  B.,  was  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  a  citizen  of  the  state  of 

,  residing  at in  said  state ;  and  that  your  petitioner, 

C.  D.,  was,  at  the  time  of  the  commencement  of  this  suit, 

and  still  is,  a  citizen  of  the  state  of  ,  and  of  no  other 

state,  residing  in  the  city  of  ,  in  said  state,  and  that 

your  petitioner  desires  to  remove  this  suit  which  is  now 
pending  and  undetermined  in  said  state  court,  before  the 
trial  thereof,  into  the  district  court  of  the  United  States  to 
be  held  in  the district  of ;  and 

Your  petitioner  further  shows  unto  this  honorable  court 
that  from  prejudice  and  local  influence  in  favor  of  the  plain- 
tiff and  adverse  to  this  defendant  he  will  not  be  able  to 
obtain  justice  in  said  court  or  any  other  state  court  to  which 
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said  defendant  may,  under  the  laws  of  the  state,  have  a  right 
to  remove  said  cause  on  account  of  such  prejudice  or  local 
influences;  and 

Your  petitioner  offers  herewith  good  and  sufficient  surety 
for  all  costs  that  may  be  awarded  by  this  court,  if  this  court 
shall  hold  that  this  suit  was  wrongfully  and  improperly  re- 
moved hereto;  and 

Your  petitioner  therefore  prays  that  the  said  surety  and 
bond  may  be  accepted;  that  this  suit  may  be  removed  from 
the  said  common  pleas  court  into  the  next  district  court  of 

the  United  States  to  be  held  in  the  district  of  , 

pursuant  to  the  statutes  of  the  United  States  in  such  case 
made  and  provided;  and  that  a  certiorari  issue,  and  he  will 
ever  pray.  C.  D. 

Y.  &  Y., 

\y  erxficat\on,'\ 

(1)  See  notes  to  No.  1702. 

This  petition  must  be  filed  in  the  district  court  of  the  United  States, 
and  it  is  safer  practice  to  file  certi(ied  copy  of  it  and  the  order  made  by 
ihc  judge  in  state  court  See  Malone  v.  R.  Ry.  Co.,  35  Fed.  625,  and 
Kaitel  V.  WyUe,  38  Fed.  865. 

It  is  not  settled  how  much  evidence  is  necessary  to  make  it  appear  to 
the  court  that  justice  can  not  be  had  in  the  state  court.  See  Desty's  Fed. 
Proc,  Sec.  99  et  seq.;  Foster's  Fed.  Prac,  5th  ed..  Sec.  549;  In  re  Penn- 
sylvania Co.,  137  U.  S.  451.  The  supreme  court  said:  "How  must  it  be 
made  to  appear  that  from  prejudice  or  local  influence  the  defendant  will 
not  be  able  to  obtain  justice  in  the  state  court,  that  the  court  must  be 
legally  (not  merely  morally)  satisfied  of  the  truth  of  the  allegation  that 
from  prejudice  or  local  influence  the  defendant  will  not  be  able  to  obtain 
justice  in  the  state  court.  Legal  satisfaction  requires  some  proof  suitable 
to  the  nature  of  the  case.  The  opinion  then  goes  on  to  instance  what 
might  be  required  as  sufficient  proof,  and  concludes  the  topic  as  follows: 
"If  the  petition  for  removal  states  the  facts  upon  which  the  allegation  is 
founded,  and  that  petition  is  verified  by  a  person  or  persons  in  whom  the 
court  has  confidence,  this  may  be  regarded  as  prima  fade  sufficient  to 
satisfy  the  conscience  of  the  court.  If  more  should  be  required  by  the 
court,  more  should  be  oflfered." 

The  practice  in  this  class  of  cases  is  considered  at  length  in  Ellison  v. 
L.  &  N.  R.  Co.,  112  Fed  805;  in  which  case  a  petition  for  writ  of  certiorari 
was  denied  by  the  supreme  court,  186  U.  S.  485;  see  also  Tacoma  v. 
Wright,  84  Fed.  836. 
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A  party  can  not  remove  cause  after  a  mistrial.  Tarmers'  &  Mer.  Nat. 
Bank  v.  Schuster.  86  Fed.  161.    See  Judicial  Code,  Sec.  28. 

It  is  well  established  that  prejudice  or  local  influence  alone  is  not  a 
separate  ground  of  removal,  but  there  must  exist  also  diversity  of  citizen- 
ship. Judicial  Code,  Sec.  28,  and  Cochran  v.  Montgomery  Co..  199  U  S. 
260,  50  L.  Ed.  182;  Armstrong  v.  K.  C.  S.  Ry.  Co.,  192  Fed.  608. 

See  Cochran  v.  Montgomery  County,  199  U.  S.  2G0.  50  L.  Ed.  182, 
where  the  statutes  concerning  removal  for  local  prejudice  are  historically 
considered  and  subjected  to  searching  judicial  analysis;  the  specitic  ques- 
tion involved  was  whether  a  non-resident  defendant  can  remove  although 
he  is  a  joint  defendant  with  a  resident,  the  holding  being  against  the  right 
to  remove. 

Under  the  language  of  Judicial  Code,  Sec.  28,  the  removing  defendant 
must  be  a  citizen  of  another  state,  hence  alien  defendants  can  not  remove 
on  the  ground  of  local  prejudice. 

The  state  court  does  not  lose  jurisdiction  until  an  order  is  filed  therem 
from  the  federal  court,  directing  the  removal.    In  re  Vadner,  259  Fed.  614. 


No.  1727. 

Petition  for  Removal  on  the  Ground  of  Local  Prejudice 

(Another  Form).(l) 

[Entitle  in  District  Court  of  United  States.] 

To  the  Honorable  the  Judges  of  the  District  Court  of  the 
United  States  for  the District  of : 


Your  petitioner,  the  C.  &  D.  Railroad  Company,  respect- 
fully shows  to  your  honors: 

That  there  is  now  pending  in  the  circuit  court  of  

county, ,  a  suit  of  a  civil  nature  for  twenty  thousand  dol- 
lars damages  for  personal  injuries  brought  by  A.  B.  as  plain- 
tiff, who  is  now  and  was  at  the  bringing  of  the  said  suit  a 

resident  of  said  county  and  a  citizen  of  the  state  of  , 

against  your  petitioner,  the  C.  &  D.  Railroad  Company,  de- 
fendant,  which    is  a    corporation    chartered,   organized    and 

existing  under  the  laws  of  the  state  of ,  and  is  now  and 

was  at  the  commencement  of  said  action  a  citizen  and  resi- 
dent of  the  said  state  of ,  with  its  chief  office  and  head- 
quarters at  the  city  of therein,  in  which  suit  there  is  a 

controversy  between  said  A.  B.,  a  citizen  and  resident  of  the 
state  of  .  in  whicli  tlie  suit  is  broui^fht,  and  your  peti- 
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tioner,  a  citizen,  resident  and  corporation  of  another  state, 

to-wit:  the  state  of  ,   in  which  the  matter   in  dispute 

exceeds,  exclusive  of  interest  and  costs,  the  sum  or  value  of 
three  thousand  dollars. 

That  said  suit  has  never  been  tried,  but  stands  for  trial 
during  the  approaching  term  of  said  state  court,  which  begins 
the  12th  inst.,  being  the  second  Monday  of  February,  but  by 
consent  of  parties  not  earlier  than  Thursday,  the  15th  inst. 

That  said  A.  B.  resides  in  said  county  of ,  and  is  him- 
self a  popular  and  influential  citizen  thereof,  and  also  has 
active  and  influential  kinsmen  and  personal  friends  in  said 
county.  Moreover,  he  is  connected  by  marriage  with  another 
popular,  numerous  and  influential  family  in  said  county, 
being  the  brother-in-law  of  the  present  sheriff  and  the  son-in- 
law  of  a  former  sheriff,  still  living,  of  said  county,  both  of 
whom  have  many  influential  friends  and  relatives  residing  in 
said  county.  Another  brother-in-law  of  wide  personal  ac- 
quaintance and  influence  in  said  county  is  counsel  for  said 
plaintiff;  and  all  of  these  relatives  are  active  friends  of  the 
plaintiff  in  this  litigation  against  the  petitioner,  and  there  is 
existing  therefore  in  said  county  a  strong  sentiment  in  favor 
of  plaintiff  in  said  suit  So  strong  and  active  has  this  feel- 
ing in  plaintiff's  favor  become  in  said  county  under  the  influ- 
ence of  plaintiff  and  his  friends  and  relatives,  that  recently 
petitioner  became  sat^'sfied  that  it  could  not  possibly  have  a 
fair  and  impartial  trial,  and  resolved,  therefore,  to  make 
application  to  the  state  court  for  a  change  of  venue  of  said 
case  at  the  coming  term  of  court.  Accordingly,  petitioner's 
local  attorney  in  said  county  sought  to  obtain  among  the 
citizens  of  said  county  three  respectable  and  disinterested 
persons  who  would  on  oath  support  its  application  for  a 
change  of  venue.  But  this  he  was  unable  to  do  after  a  week 
of  faithful  effort,  not  because  the  prejudice  did  not  exist  so 
as  to  prevent  its  having  a  fair  and  impartial  trial  in  said 
county,  but  because  said  respectable  and  disinterested  persons 
were  themselves  so  strongly  influenced  by  the  current  of  pop- 
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ular  sentiment  in  favor  of  plaintiff  that  they  are  unwilling 
to  make  oath  for  petitioner  and  thereby  incur  the  displeasure 
of  the  plaintiff  and  his  numerous  and  influential  kinsmen, 
relatives  and  friends. 

And  so  it  may  please  your  honors,  petitioner  through  no 
fault  of  its  own,  and  not  for  lack  of  sufficient  cause,  but  by 
reason  of  the  power,  popularity  and  activity  of  plaintiff,  his 
kinsmen,  relatives  and  friends  in  influencing  public  sentiment 
in  said  county,  is  denied  even  the  privilege  of  applying  for  a 
change  of  venue,  and,  of  course,  therefore,  can  have  none. 

Petitioner  further  shows  that  said  county  is  in  the  midst 

of  the  mining  district  of  and  ,  where,  during  the 

past  ten  years  have  occurred  numerous  strikes  and  much  dis- 
sension between  miners  and  the  corporations  employing  them, 
which  have  at  times  been  so  bitter  and  flagrant  as  to  require 
the  calling  out  of  troops  to  preserve  property  and  the  public 
peace;  and  public  sympathy  in  the  district  has  been  and  is 
generally  with  the  miners  and  against  the  corporations.  And 
the  public  mind  in  all  this  mining  district  has  so  identified 
the  railway  corporations  with  the  mining  corporations  that 
all  suffer  in  common  from  strong  public  prejudice  in  con- 
troversies of  all  kinds  with  their  employes,  of  whom  plaintiff 
was  one. 

And  so  petitioner  shows  that  there  exists  in  said  county  of 

and    the    counties    adjoining,    a    feeling   of   prejudice 

against  corporations  which  in  the  present  excited  state  of  the 

public  mind  on  account  of  political  chaos  in  the  state  of , 

would  operate  to  its  fullest  extent  against  petitioner  as  a 
resident  thereof,  and  thus  from  prejudice  and  local  influence 
petitioner  will  not  be  able  to  have  a  fair  and  impartial  trial 

or  to  obtain  justice  in  said  state  court  of county  or  in 

any  other  state  court  to  which  petitioner  might  under  the 
laws  of  said  state,  have  the  right,  on  account  of  such  preju- 
dice or  local  influence,  to  remove  said  cause. 

Petitioner  herewith  offers  a  bond  with  good  and  sufficient 
sureties  and  with  penalty  and  condition  as  required  by  law 
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for  the  removal  of  said  cause  from  said  state  court  into  this 
honorable  court  for  trial  according  to  law. 

Wherefore  your  petitioner  prays  that  an  order  be  made 
and  entered  in  this  court  removing  said  suit  of  A.  B.  v. 

C.  &  D.  Railroad  Company  from  the  circuit  court  of  

county, ,  in  the division  of  the district  there- 
of, into  the  district  court  of  the  United  States  for  said  dis- 
trict and  division,  to  the  end  that  petitioner  may  have  a  fair 
and  impartial  trial  of  said  suit  and  obtain  justice  therein, 
and  that  no  further  proceedings  therein  be  had  in  the  said 
state  court. 

And  petitioner  as  in  duty  bound  will  ever  pray. 

C.  &  D.  Railroad  Company, 

Y.  &  Y.,  By  R.  Y., 

Counsel.  Its  Attorney. 

State  of ,  County. 

This  day  personally  appeared  R.  Y.,  and  made  oath  that 
he  is  an  attorney  of  the  petitioner  in  this  cause,  and  that  the 
statements  contained  in  the  foregoing  petition  are  true  to  the 
best  of  his  knowledge  and  belief.  R.  Y. 

Sworn  to  and  subscribed  before  me  this day  of . 

£•  B.,    . 
Notary  Public  for County,  . 

(1)  See  pote  to  form  No.  1726. 


No.  1728. 

Affidavit  in  Support  of  Petition  to  Remove  Case  from  State 

Court  for  Local  Prejudice.(l) 

[Caption.] 

I,  A.  W.,  being  first  duly  sworn,  on  oath  say  that  I  am 
general  counsel  for  the  C.  &  D.  Railway  Company,  and  am 
well  acquainted  with  the  facts  stated  in  this  affidavit,  and 
have  the  means  of  knowing  the  same.  I  further  on  oath 
state  that  I  am  authorized  to  make  this  affidavit  on  behalf 
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of  the  railroad  company  defendant  herein;  that  I  have  read 
the  petition  for  removal  herein,  and  am  acquainted  with  the 
contents  thereof,  and  know  that  the  statements  therein  are 
true. 

And  I  further  say,  that  from  prejudice  and  local  influence, 
said  railroad  company  defendant  will  not  be  able  to  obtain 
justice  in  said  court  of  common  pleas,  or  in  any  other  state 
court,  to  which  it  has  a  right  under  the  laws  of  the  state  of 

,  on  account  of  such  prejudice  and  local  influence,  to 

remove  said  cause. 

I  further  on  oath  say,  that  I  am  acquainted  in  said  county 

of ,  and  also  in  the  other  counties  to  which  said  cause 

might  be  removed  for  trial,  under  the  laws  of  the  state  of 
,  upon  proper  cause  being  made;  and  I  know  that  wide- 
spread prejudice  exists  among  the  citizens  against  the  de- 
fendant, and  other  railroad  corporations,  and  that  the  juries 
in  said  state  courts  are  constantly  made  up  from  citizens  thus 
holding  said  prejudice  against  this  defendant  and  other  for- 
eign corporations;  and  the  result  has  constantly  been  in  the 
past,  and  will  be  in  the  future,  in  said  state  courts,  that  ver- 
dicts and  judgments  are  and  will  be  rendered  in  cases  against 
foreign  railroad  corporations,  when  under  the  same  facts  or 
evidence,  no  verdict  or  judgment  would  be  rendered  against 
a  private  citizen  of  said  state,  and  said  verdicts  and  judg- 
ments have  been  and  will  be  excessive  in  amount  and  far 
exceeding  full  compensation  for  injuries  sustained. 

And  I  further  on  oath  say,  that  in  all  said  counties  from 
which  juries  are  drawn  for  said  state  courts,  local  influence 
has  been  and  will  be  used  to  procure  verdicts  and  judgments 
against  foreign  railroad  corporations  in  said  state  courts; 
and  to  such  an  extent  does  prejudice  and  local  influence  exist 
in  all  said  counties,  against  the  defendant  and  other  foreign 
railroad  companies,  that  no  justice  can  be  obtained  by  de- 
fendant in  said  courts,  or  any  of  them. 

I  further  on.  oath  say,  that  in  the  past,  in  all  of  said  state 
courts,  juries  have  constantly  been  made  up  of  citizens  hav- 
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ing  said  prejudice  and  subject  to  said  local  influence,  and  it 
will  be  so  in  the  future,  because  there  is  no  manner  of  dis- 
covering the  same,  or  of  excluding  such  persons  from  juries, 
and  it  is  only  known  or  can  be  known  when  the  verdict  is 
rendered;  and  further  saith  not.  A.  W. 

Sworn  to  before  me  and  subscribed  in  my  presence  this 

day  of ,  A.  D. .  D.  F., 

[Seal.]        Notary  Public  in  and  for County, . 

(l)Wilh  reference  to  the  amount  of  evidence  necessary  to  remove  a 
case  for  local  prejudice  the  supreme  court  said  in  In  re  Pcnn.  Co.,  137 
U.  S.  451:  "How  must  it  be  made  to  appear  that  from  prejudice  or  local 
influence  the  defendant  will  not  be  able  to  obtain  justice  in  the  state  court, 
that  the  court  must  be  legally  (not  merely  morally)  satisfied  of  the  truth 
of  the  allegation  that  from  prejudice  or  local  influence  the  defendant  will 
not  be  able  to  obtain  justice  in  the  state  court.  Legal  satisfaction  requires 
some  proof  suittible  to  the  nature  of  the  case" 

See  also  Schw?nk  &  Co  v.  Strang,  59  Fed,  209,  8  C.  C.  A.  92; 
Malone  v.  Richmond  &  D.  R.  Co.,  35  Fed.  625;  Short  v.  Chicago  &  St. 
Paul  R.  Co..  34  Fed.  225;  Ellison  v.  L.  &  N.  R,  Co.,  112  Fed.  805;  Adel- 
bert  College  v.  R.  R.  Co.,  47  Fed.  836. 


Ko.  1729. 

Affidavit  of  Prejudice  (Another  Example)'. 

In  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

[Caption.] 

Chas.  Price,  being  duly  sworn,  according  to  law,  says: 
That  he  is  the  counsel  for  the  Southern  Railway  Company, 
one  of  the  defendants  in  the  above-entitled  cause,  and  has 
been  such  for  a  number  of  years ;  that  he  has  had  an  exten- 
sive practice  in  the  counties  of  Buncombe,  and  those  counties 
adjoining  the  same,  and  that  he  has  had  occasion  to  become 
well  acquainted  with  the  sentiment  existing  in  said  counties, 
and  public  opinion,  in  the  same,  in  so  far  as  it  aflfects  the 
Southern  Railway  Company. 

Affiant  further  says  that  on  account  of  prejudice  and  local 
influence,  existing  in  the   said  counties  of  Buncombe,  and 
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counties  adjoining  the  same,  the  Southern  Railway  Company 
can  not  obtain  justice  in  the  superior  court  of  the  said  county, 
nor  can  it  in  the  superior  court  of  any  county  to  which  the 
said  defendant,  the  Southern  Railway  Company,  has  a  right 
to  remove  the  said  action,  for  trial. 

Affiant  further  says  that  he  has  tried  many  actions  m 
which  the  Southern  Railway  Company  was  defendant,  in  the 
county  of  Buncombe,  and  other  counties,  adjoining  said 
county  of  Buncombe,  and  in  which  its  predecessor  was  a 
party  defendant,  and  that,  invariably,  verdicts  have  been  ren- 
dered against  the  said  company;  that  such  is  the  case,  affiant 
believes  and  has  been,  for  years,  no  matter  what  the  evi- 
dence is. 

Affiant  further  says  that  after  an  experience  of  twenty 
(20)  years  he  does  not  recall  a  single  case,  when  left 
squarely  to  the  jury,  where  there  was  a  verdict  in  favor  of 
the  said  defendant  or  its  predecessor. 

HAS.  Price. 

Sworn  to  and  subscribed  before  me  this  the  4th  day  of 
September,  1902. 

W.  G.  Watson, 
Clerk  Superior  Court  of  Rowan 
[Superior  Court  Seal,]  County,  North  Carolina, 


No.  1730. 

Order  of  Removal  on  Showing  of  Prejudice  (Another  Form). 

In  the  District  Court  of  the  United  States  for  the  Western 
District  of  North  Carolina. 

[Caption,] 

This  cause  coming  on  to  be  heard,  upon  the  pleadings  and 
the  petition,  affidavit  and  bond,  filed  herein  by  the  defendant. 
Southern  Railway  Company,  a  corporation  originally  created 
and  organized  in  Virginia  under  the  provisions  of  the  act  of 
congress  of  the  United  States,  and  being  heard,  it  is  found  as 
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a  fact  by  the  court  that  the  petitioner,  the  Southern  Railway 
Company,  can  not  on  account  of  prejudice  and  local  influence 
obtain  justice  in  the  superior  court  of  Buncombe  county,  in 
the  state  of  North  Carolina,  where  the  said  suit  is  now  pend- 
ing, or  in  any  other  court  to  which  the  defendant  or  defend- 
ants may,  under  the  laws  of  the  state  of  North  Carolina, 
have  the  right  to  remove  said  cause ;  and  the  said  action  and 
suit  is  hereby  removed  into  the  district  court  of  the  United 
States  for  this  district. 

It  is  now,  on  motion  of  Charles  Price,  attorney  for  the  de- 
fendant, Southern  Railway  Company,  ordered :  that  the  bond 
filed  by  defendant  be  approved  and  that  the  clerk  of  this 
court  certify  to  the  superior  court  of  Buncombe  county,  a 
copy  of  the  said  petition,  affidavit,  order  and  bond  filed  herein 
to  the  end  that  the  said  superior  court  may  proceed  no 
further  in  this  action,  and  that  this  action  may  be  removed 
to  the  district  court  of  the  United  States  for  the  western 
district  of  North  Carolina,  at  Asheville,  North  Carolina,  and 
to  the  end  that  the  clerk  of  the  said  superior  court  may  make 
and  file  with  this  court,  a  complete  and  full  transcript  of  the 
record  of  this  suit,  forthwith.    And  it  is  so  ordered. 

This  the  4th  day  of  September,  1902. 

Jas.  E.  Boyd, 
Judge  United  States  Court. 


Ko.  1731. 

Order  for  Removal  on  the  Ground  of  Local  Prejudice.  ( 1 ) 

[Entitle  in  District  Court  of  the  United  States.] 

It  appearing  to  the  court  from  the  petition  filed  in  this 
cause,  and  the  affidavits  thereto  attached,  that,  from  prej- 
udice or  local  influence,  G.  H,,  E.  F.,  and  C.  D.  will  not  be 

able  to  obtain  justice  in  the county  common  pleas  court, 

in  the  state  of ,  or  any  other  state  court  to  which  the 

said  petitioners  would  or  could,  under  the  laws  of  the  state 
of ,  have  the  right,  on  account  of  such  prejudice  or  local 
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influence,  to  remove  this  cause,  and  that  they  are  therefore 
entitled  to  have  the  removal  which  they  seek,  it  is  accord- 
ingly ordered  that  this  cause  be,  and  the  same  is  hereby, 

removed  from  the  county  common  pleas  court  to  this 

court. 

(DThis  is  taken  from  the  record  in  Adelbert  College,  etc,  v.  Toledo, 
etc.,  Ry.  Co..  47  Fed.  836. 


No.  1732. 

Order  of  Removal  for  Local  Prejudice  (Another  Form). 

[Caption.] 

This  day  came  the  defendant  in  the  above-entitled  cause, 
and  presented  its  petition  supported  by  affidavits,  asking  for 
the  removal  of  this  cause  from  the  court  of  common  pleas  of 

county,  ,  on  the  ground  of  prejudice  and  local 

influence  which  will  prevent  it  from  obtaining  justice  in 
such  state  court,  or  in  any  other  state  court,  to  which  the 
defendant  has  the  right  under  the  laws  of  said  state  to  have 
said  cause  removed  on  account  of  such  prejudice  or  local 
influence. 

And,  upon  consideration  thereof,  and  it  appearing  to  the 
court  from  said  petition  and  the  evidence  produced  in  sup- 
port thereof,  that  no  trial  of  said  suit  has  been  had  in  said 
state  court,  and  from  prejudice  or  local  influence  said  de- 
fendant will  not  be  able  to  obtain  justice  in  said  state  court, 
or  in  any  other  state  court  to  which  it  may,  under  the  laws 

of  the  state  of  ,  have  the  right   on   account  of  such 

prejudice  or  local  influence  to  remove  said  cause. 

And  it  further  appearing  to  the  court  that  the  matter  in 
dispute  in  said  suit,  and  in  said  controversy,  between  the 
plaintiff  and  the  defendant,  exceeds,  exclusive  of  interest  and 
costs,  to  the  sum  of  $3,000,  and,  it  further  appearing  to  the 
court  that  at  the  commencement  of  said  suit  in  the  state 
court,  and  continually  since  then,  and  at  this  time,  the  plain- 
tiff is  a  citizen  and  resident  of  the  state  of ,  and  that  the 
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defendant  was  at  the  commencement  of  said  suit,  and  still  is, 

a  citizen  of  the  state  of  ,  and  that  the  defendant  has 

therefore  the  right  to  remove  said  cause  to  this  court,  under 
the  Judicial  Code,  Sec.  28  thereof. 

It  is  therefore  ordered  by  the  court,  that  the  said  cause  be, 
and  the  same  is  hereby  removed  to  this  court,  the  defendant 
having  executed  and  filed  herein  its  bond  for  the  proper 

prosecution   of  the  same   in  the   sum  of  $ ,   which   is 

hereby  approved,  and  it  is  further  ordered  that  the  defend- 
ant file  a  transcript  of  the  proceedings  of  said  court  of  com- 
mon pleas,  in  said  cause  as  soon  as  practicable. 

A  copy  of  this  order  will  be  served  upon  the  said  court  of 

common  pleas  of county,  ,  with  the  request  that  a 

copy  of  the  transcript  of  the  record  and  of  the  proceedings  in 
said  court,  in  this  cause,  up  to  this  date,  be  ordered  to  be 
furnished  by  the  clerk  of  the  court  to  the  defendant  for  filing 
in  this  court.  (1) 

(1)  Ordinarily  a  certified  copy  of  this  order  is  filed  in  the  state  court. 
A  transcript  is  then  made  and  filed  in  the  district  court  of  the  United 
States.  A  writ  of  certiorari  may  be  issued  to  bring  into  the  United  States 
court  the  record  from  the  state  court.    See  No.  — 


Ho.  1733. 

Order  Staying  Proceedings  in  State  Court  upon  Removal  for 

Local  Prejudice.  (1) 

[Caption  in  State  Court.] 

This  day  came  the  attorneys  for  the  defendant,  the  C.  &  D. 
Company,  and  present  to  the  court  an  order  made  by  the 

district  court  of  the  United  States  within  and  for  the 

division  of  the district  of ,  for  the  removal  of  thi» 

cause  from  the  court  of  common  pleas  of  this  county;  and 
it  being  shown  to  the  court  that  a  petition,  bond  and  affidavit 
have  been  filed  in  the  district  court  of  the  United  States  for 

the division  of  the district  of ,  and  that  this 

cause  has  been  ordered  by  said  United  States  district  court, 
to  be  removed  into  said  court  for  trial. 
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Thereupon  it  is  ordered  that  said  cause  be  removed  for 

trial  into  the  district  court  of  the  United  States  for  the 

district  of  ,  division,  pursuant  to  the  statutes  of 

the  United  States;  and  all  further  proceedings  in  this  court, 
in  said  cause,  are  hereby  stayed,  until  such  time  as  the  same 
shall  be  remanded  to  this  court. 

(l)This  order  should  be  entered  by  the  state  court  when  the  case  has 
been  removed  by  order  of  a  district  court  of  the  United  States. 


No.  1734. 

Petition  for  Removal  vrhere  Civil  Rights  Denied. 

[Caption,] 

The  defendant,  Joseph  Wendling,  petitions  this  court  to 
transfer  this  prosecution,  wherein  defendant  stands  charged 
by  indictment  with  the  crime  of  wilful  murder,  to  the  United 
States  district  court  for  the  western  district  of  Kentucky,  as 
provided  by  the  Judicial  Code  of  the  United  States,  Sec.  33, 
36  Stat.  L.  1097,  and  for  causes  of  such  removal  thereto 
and  trial  therein,  defendant  petitioner  says: 

That  he  is  a  citizen  and  subject  of  the  Republic  of  France, 
wherein  his  parents  reside  and  where  he  was  born  and 
resided  until  three  years  ago  when  he  came  to  the  state  of 
Kentucky,  where  he  has  resided  for  the  time  being;  and  he 
says  that  he  has  never  been  naturalized,  nor  has  he  severed 
his  allegiance  from  the  Republic  of  France,  but  has  been 
only  temporarily  domiciled  in  Kentucky. 

Defendant  petitioner  says  that  although  he  is  only  tempo- 
rarily in  Kentucky,  he  is  subject  to  the  laws  thereof,  and  is 
entitled  to  the  protection  thereof  as  well  as  to  the  protec- 
tion of  the  laws  of  the  United  States,  and  he  is  entitled 
to  enforce  in  the  judicial  tribunals  of  Kentucky,  on  the  final 
trial  and  disposition  of  this  prosecution  and  charge  against 
him,  all  equal  civil  rights  and  equal  protection  of  the  laws 
secured  to  him  by  that  part  of  the  amendment  to  the  con- 
stitution of  the  United  States  providing  that  no  state  shall 
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make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  the  citizens  of  the  United  States,  nor  shall 
any  state  deprive  any  persons  of  life,  liberty  or  property 
Without  due  process  of  law,  nor  deny  to  any  person  within 
Its  jurisdiction  the  equal  protection  of  the  laws. 

Defendant  petitioner  says  that  as  an  alien  sojourning  in 
the  state  of  Kentucky  he  is  entitled  on  the  trial  of  the 
charge  against  him,  as  a  part  of  due  process  of  law  and 
the  law  of  the  state,  to  be  tried  by  the  ancient  mode  of 
trial  by  jury  secured  by  Sec.  7  of  the  constitution  of  this 
state.  He  further  says  that  the  ancient  mode  of  trial  by 
jury  as  applied  to  the  case  of  an  alien  being  tried,  con- 
sists in  having  upon  his  application,  a  jury  de  medietate 
linguae  impaneled  to  sit  as  petit  jury  to  try  the  facts  and 
render  verdict  under  the  law,  which  jury  consisted  of  six 
citizens  of  the  county  and  six  aliens  of  the  nationality  of 
the  accused,  if  to  be  had,  who  were  residing  in  the  county 
of  trial,  and  except  being  aliens,  were  otherwise  qualified 
jurors. 

He  says  that  this  right  to  a  jury  dc  medietate  linguae  is 
expressly  recognized  to  exist  in  Kentucky  by  Sec.  2254, 
Kentucky  Statutes. 

He  says  that,  although  this  right  of  trial  by  jury  de 
medietate  linguae  is  guaranteed  by  the  constitution  in  the 
ancient  mode  of  trial  by  jury  and  recognized  by  statute, 
there  is  no  way  or  method  provided  by  law  for  summoning 
or  impaneling  such  a  jury  in  any  court,  and  said  jury 
composed  of  six  aliens  in  part,  can  not  be  lawfully  im- 
paneled by  the  Jefferson  circuit  court  by  reason  of  the  pro- 
visions  of  the  Kentucky  Statutes,  Sec.  2253,  which  prescribes 
the  qualifications  of  jurors  to  be  summoned  and  impaneled 
to  be  "citizens  at  least  twenty-one  years  of  age,  housekeepers, 
etc.,"  which  provision  excludes  aliens  from  jury  service,  and 
also  by  Sec.  2241,  Kentucky  Statutes,  which  prescribes  the 
manner  and  way  in  which  jurors  shall  be  summoned  and 
selected,   and  prescribes  that   three  commissioners  for  each 
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county  shall  take  the  last-returned  assessor's  book  for  the 
county,  and  from  it  shall  select,  from  the  intelligent,  sober, 
discreet  and  impartial  citizens,  resident  housekeepers,  over 
twenty-one  years  of  age,  numbers  of  the  names  of  persons 
of  the  aforesaid  qualifications  stated  and  prescribed,  said 
names  to  be  placed  in  a  drum  or  wheel,  provided  for  by 
statute,  and  from  which  drum  or  wheel  are  drawn  the  names 
of  citizens  to  act  and  serve  as  jurors.  Defendant  says  that 
by  so  prescribing  by  statute  that  only  the  names  of  citizens 
shall  be  placed  in  the  drum  or  wheel,  it  is  provided  by  law 
that  the  name  of  no  alien  shall  be  placed  therein,  nor,  of 
course,  drawn  therefrom. 

So  defendant  petitioner  says,  that  under  the  state  law  for 
summoning,  impaneling  and  selecting  of  a  jury,  this  defend- 
ant will  be  deprived  of  his  right  to  a  trial  by  the  ancient 
mode  of  jury  trial  as  applied  to  an  alien,  in  that  he  will  be 
deprived  of  the  right  to  a  jury  composed  of  six  aliens,  of 
French  nationality,  if  to  be  had,  and  six  citizens  of  the  state 
of  Kentucky. 

Defendant  says  that  there  are  in  the  county  of  Jefferson 
and  the  western  district  of  Kentucky,  the  United  States  dis- 
trict court  district,  many  aliens  residing  therein  who  are 
qualified  jurors  under  the  state  laws  except  that  they  are 
aliens  and  not  citizens,  many  of  them  of  French  nationality, 
who  could  be  secured  for  jury  service  on  defendant's  trial, 
but  the  laws  of  Kentucky  prescribing  the  qualifications  of 
jurors  prevent  their  acceptance  as  such. 

Defendant  petitioner  says,  that  by  being  denied,  as  he  is, 
under  the  laws  of  this  state,  his  right  to  trial  by  jury  de 
medietate  linguae,  the  ancient  mode  as  to  aliens,  he  will  be 
denied  equal  protection  of  the  law,  and  if,  perchance,  he  be 
convicted,  will  be  deprived  of  his  liberty  or  life  without  due 
process  of  law,  and  his  privileges  and  immunities  as  a 
temporary  sojourner  in  the  state,  with  which  the  Republic 
of  France  is  at  peace,  will  be  abridged,  all  in  violation  of 
defendant's  rights  under  the  fourteenth  amendment  to  the 
constitution  of  the  United  States. 
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Defendant  petitioner  says,  that  should  he  delay  until  trial 
is  begun  and  a  demand  for  a  jury  dc  medictate  linguae  is 
refused  by  the  court,  as  it  must  be  refused  under  the  Ken- 
tucky Statutes  for  lack  of  method  of  securing  such  jury,  he 
is  advised  he  may  lose  his  legal  rights,  because  it  is  provided 
by  Sec.  199,  Kentucky  Criminal  Code,  governing  trials  of 
this  character,  that  "a  challenge  to  the  panel  shall  only  be 
for  a  substantial  irregularity  in  selecting  or  summoning  the 
jury  or  in  drawing  the  panel  by  I  he  clerk,"  and  it  is  pro- 
vided by  Sec.  281,  Kentucky  Criminal  Code,  that  "the  deci- 
sions of  the  court  upon  challenges  to  the  panel  (a)  and  for 
cause  (b)  upon  motions  to  set  aside  an  indictment  (c)  and 
upon  motions  for  a  new  trial  (d)  shall  not  be  subject  to 
exceptions,*'  by  the  provisions  of  said  two  sections,  defendant 
would  be  without  remedy  by  appeal  to  the  court  of  appeals 
of  Kentucky;  and  hence  this  application  is  made  before  trial 
is  begun  in  the  Jefferson  circuit  court. 

[Signed,] 

[Verification.] 

(l)Taken  from  Commonwealth  of  Kentucky  v.  Wendling,  182  Fed.  140. 
This  case  was  remanded  for  the  reason  that  the  state  court  had  not  de- 
clined the  rights  claimed  and  it  was  not  apparent  that  it  would  do  so  if 
the  request  for  such  jury  had  been  made. 

For  a  petition  for  removal  in  a  criminal  case  involving  the  exclusion 
of  colored  persons  from  jury  service,  see  Neal  v.  Delaware,  103  U.  S.  370, 
26  L.  Ed.  567;  the  laws  of  Delaware  confined  jury  service  to  voters,  and 
excluded  negroes  from  voting.  After  the  adoption  of  the  fourteenth 
amendment  to  the  United  States' Constitution  the  constitutional  and  statu- 
tory provisions  of  Delaware  on  this  subject  had  not  been  changed,  and  no 
legislation  had  been  enacted  which  in  any  manner  denied  the  supremacy 
of  the  federal  amendment,  while  the  highest  court  of  the  state  had  recog- 
nized that  her  constitution  had  been  modified  by  the  federal  amendment. 
The  removal  was  denied  because  this  statement  of  fact  does  not  show  a 
denial  of  the  equal  protection  of  the  laws. 

Also  see  Kentucky  v.  Powers,  201  U.  S.  1,  50  L.  Ed.  633,  for  forms 
and  discussion  of  this  same  question. 

"Denial  of  civil  or  equal  rights"  as  a  ground  of  removal  has  reference 
to  a  "system  of  laws  which  imposes  restraint  upon  civil  rights  and  equal 
protection."  and  does  not  include  discrimination  by  judges  and  illegal  or 
even  corrupt  acts  not  authorized  by  the  state's  system  of  laws.  White  v. 
Keown,  261  Fed.  814;  Kentucky  v.  Powers,  201  U.  S.  1,  50  L.  Ed.  633; 
Judicial  Code,  Sec.  31. 
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Where  the  allegations  of  the  petition  for  removal  are  denied  by  the 
state  authorities,  the  federal  court  should  hear  and  determine  the  juris- 
dictional question  before  granting  the  writ  of  certiorari,  unless  there  is  a 
pressing  emergency.    In  re  Duane,  261  Fed.  242. 


Ho.  1735. 

Petition  of  Removal  by  a  Revenue  Officer  Indicted  for 

Murder.(l) 

[Entitle  in  District  Court  of  the  United  States.] 

Your  petitioner,  James  M.  Davis,  would  most  respectfully 
show  to  the  court  that  on  the  twenty-first  day  of  May,  1878. 
at  the  May  term  of  the  circuit  court  of  Grundy  county,  Ten- 
nessee, the  grand  jurors  for  the  state  of  Tennessee,  at  the 
instance  of  E.  M.  Haynes,  as  prosecutor,  indicted  your  peti- 
tioner for  wilfully,  premeditatedly,  deliberately,  and  of  his 
malice  aforethought,  killing  one  J.  B.  Haynes,  which  indict- 
ment and  criminal  prosecution  so  instituted  is  still  pending 
against  your  petitioner  in  the  circuit  court  of  Grundy  county, 
within  the  middle  district  of  Tennessee. 

And  he  further  shows  that  no  murder  was  committed ;  but, 
on  the  other  hand,  the  killing  was  committed  in  his  own 
necessary  self-defense  to  save  his  own  life;  that  at  the  time 
the  alleged  act  for  which  he  was  indicted  was  committed  he 
was,  and  still  is,  an  officer  of  the  United  States,  to-wit,  a 
deputy  collector  of  internal  revenue,  and  the  act  for  which 
he  was  indicted  was  performed  in  his  own  necessary  self- 
defense,  while  engaged  in  the  discharge  of  the  duties  of  his 
office  as  deputy  collector  of  internal  revenue;  and  he  was 
acting  by  and  under  the  authority  of  the  internal  revenue 
laws  of  the  United  States,  and  was  done  under  and  by  right 
of  his  office,  to-wit,  as  deputy  collector  of  internal  revenue. 
It  is  his  duty  to  seize  illicit  distilleries  and  the  apparatus  that 
is  being  used  for  the  illicit  and  unlawful  distillation  of  spirits, 
and  while  so  attempting  to  enforce  the  revenue  laws  of  the 
United  States,  as  deputy  collector,  aforesaid,  he  was  assaulted 
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and  fired  upon  by  a  number  of  armed  men,  and  in  defense 
of  his  life  returned  fire. 

In  view  of  these  facts,  your  petitioner  prays  that  said 
cause  may  be  removed  from  the  circuit  court  of  Grundy 
county  to  the  district  court  of  the  United  States  for  the 
middle  district  of  Tennessee  for  trial,  and  that  a  certiorari 
issue.     And  as  in  duty  bound  he  will  ever  pray. 

James  A.  Warder, 

[Verification.     See  No,  — .]  Attorney. 

fDTaken  from  opinion  in  Tennessee  v.  Davis,   100  U.  S.  257.     See 
Judicial  Code,  Sec.  33;  Desty's  Fed.  Proc.  Sec.  106. 


Ho.  1736. 

Verification  of  above  Petition. 

District  of  Middle  Tennessee. 
County  of  Davidson : 
James  M.  Davis,  being  duly  sworn,  deposes  and  says  that 
he  is  the  petitioner  named  in  the  said  petition;  that  he  has 
heard  the  same  read,  and  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge. 

James  A.  Davis. 

Subscribed  and  sworn  to  before  me  this  Aug.  13,  1878. 
[SeaL]  J.  W.  Campbell, 

U.   S.  Commissioner  for  Middle  Tennessee. 


No.  1737. 

Petition  of  Removal  by  a  Revenue  Officer  in  a  Civil 

Action.  (1) 

[Entitle  in  District  Court  of  the  United  States.] 
Your  petitioner,  C.  D.,  respectfully  represents  that  hereto- 
fore, to-wit,  on  the  day  of  .  the  A.   B.   Railway 

Company,   a  corporation  organized  and   existing  under  the 

laws  of  the  state  of ,  began  a  civil  action  against  him  by 

filing  its  petition  in  the  superior  court  of  ,  a  court  of 
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record  of  the  state  of  ,  the  said  case  being  numbered 

on  the  docket  of  said  court;  that  the  ground  of  action 

and  prayer  in  said  petition  set  forth  is  in  substance  as  follows : 
[Here  set  forth  in  substance  the  allegations  of  the  petition  in 
the  superior  court.] 

And  your  petitioner  further  represents,  that  at  the  time 
the  said  action  was  begun,  and  at  the  time  the  said  acts 
charged  in  said  petition  are  alleged  to  have  been  done, 
he  was  and  still  is  an  officer  of  the  United  States,  to-wit,  as 

surveyor  of  customs  for  the  port  of ,  as  is  stated  and  set 

forth  in  the  above  petition,  and  of  his  acts  in  connection 
with  the  receipt  and  delivery  of  the  merchandise  described 
in  said  petition  were  done  by  him  under  color  of  his  said 
office,  and  your  petitioner  further  shows  that  said  action  was 
begun  with  summons  which  was  duly  served  upon  your  peti- 
tioner within  the  said district  of ,  and  said  action 

has  not  yet  been  tried. 

Wherefore  your  petitioner  prays  that  your  honors  will 
cause  a  writ  of  certiorari  to  issue  to  the  said  superior  court 

of ,  commanding  it  to  send  to  this  honorable  court  the 

record  of  proceedings  had  in  this  cause.  R.  Y., 

Attorney  for  Petitioner. 

(l)See  Judicial  Code,  Sec,  33. 

Taken  from  the  record  in  Cleveland,  Columbus,  etc.,  Ry.  Co.  v.  Mc- 
Clung,  in  the  district  court  for  the  southern  district  of  Ohio. 


Ko.  1738. 

Verification  to  Above  Petition. 

The  United  States  of  America, 

District  of 

I,  C.  D.,  make  solemn  oath  that  the  allegations  made  in 
llie  foregoing  petition  are  true,  as  I  verily  believe. 

C.  D. 

Subscribed  and  sworn  to  before  me  this day  of , 

1894.  B.  R., 

[Seal.]  Qerk. 


REMOVAL   FROM    STATE   COURTS.  2635 

Ho.  1739. 

Certificate  of  Counsel.  (1) 

I,  R,  Y.,  as  attorney  and  counsellor  at  law  of  the  several 

courts  of  record  of  the  state  of ,  do  hereby  certify  that 

as  counsel  for  the  above-named  petitioner,  I  have  examined 
the  proceedings  against  him,  and  carefully  inquired  into  the 
matters  set  forth  in  his  petition,  and  I  believe  the  same  are 
true.  R.  Y., 

Counsel  for  Petitioner. 

(1)  Sec  note  to  No.  1737. 


Ko.  1740. 

Petitioii  for  Removal  by  Collector  of  Internal  Revenue.  (1) 
[Caption.] 

To  the  District  Court  of  the  United  States  in  and  for  the 

District  of . 

The  petition  of  D.  A.,  respectfully  showeth,  that,  before 
the  commencement  of  the  suit  hereinafter  mentioned,  he  was 
(and  is  at  the  present  time)  collector  of  internal  revenue  of 

the   said  United   States   for  the  collection  district  of 

,  appointed  under  and  acting  by  authority  of  the  internal 

revenue    law   of   the    United    States,    and    that,    heretofore, 

to-wit,  on  the  day  of ,  an  action  was  commenced 

against  your  petitioner  by  the  filing  of  a  bill  of  complaint 
of  A.  B.,  trading  under  the  firm  name  and  style  of  A.  B. 

Brewing   Company,    in   the   chancery   court   at   ,   

county, ,  on  account  of  acts  done  by  your  petitioner  and 

his  predecessor  in  office,  as  such  officer,  as  aforesaid,  under 
color  of  said  office  and  by  authority  of  the  internal  revenue 
law  aforesaid.  Your  petitioner  further  showeth  that  he 
has  been  served  with   process,   subpoena  to  answer  in   said 

suit,  in  the  district  of  ,  aforesaid;  and  that  there 

has  not  as  yet  been  any  trial  or  final  hearing  of  the  said  suit. 
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Your  petitioner  attaches  hereunto  as  Exhibit  "A"  to  his 
petition,  a  true  copy  of  the  bill  filed  against  him,  which 
shows  on  its  face  that  your  petitioner  is  sued  as  collector,  for 
acts  done  under  color  of  his  office,  while  acting  under  author- 
ity of  the  internal  revenue  laws  and  under  instructions  of  the 
commissioner  of  internal  revenue.  Your  petitioner  therefore 
prays  that,  in  pursuance  of  the  statute  of  the  said  United 
States,  in  such  cases  made  and  provided,  the  said  suit  so  com- 
menced in  the  said  chancery  court,  at ,  may  be  removed 

therefrom  into  this  honorable  court,  for  trial  and  thereupon 
proceed  as  a  cause  originally  commenced  in  the  same ;  and 
that  a  writ  of  certiorari  issue  from  this  honorable  court  to 
the  said  chancery  court  for  that  purpose,  pursuant  to  the 
statute  in  such  case  made  and  provided.  D.  A., 

Collector  the District  of . 

United  States  of  America, 

District  of ,  ss. 

D.  A.,  the  above  petitioner,  makes  oath  and  says  that  the 
matters  set  forth  in  the  foregoing  petition  are  true  in  sub- 
stance and  in  fact.  D.  A. 

Subscribed  and  sworn  to  before  me  the  above-named  peti- 
tioner, this  the day  of ,  1898. 

H.  M.,  Clerk. 

I,  A.  M.,  an  attorney  and  counsellor  at  law  of  the  district 

court  of  the  United  States  for  the district  of ,  do 

hereby  certify  that,  as  counsel  for  the  above-named  petitioner, 
I  have  examined  the  proceedings  against  him,  mentioned  in 
the  foregoing  petition,  and  have  carefully  inquired  into  all 
the  matters  therein  set  forth,  and  that  I  believe  the  said  mat- 
ters to  be  true.  A.  M., 

Dated  this .  U.  S.  Attorney. 

(1)  Judicial  Code,  Sec.  33;  C  C.  C.  &  I.  R.  Co.  v.  McClung.  119  U.  S. 
454;  Virginia  v.  Paul,  148  U.  S.  107;  Ward  v.  Congress  Const  Co.,  99 
Fed.  598.  S.  C.  39  C.  C.  A.  669;  Johnson  v.  Wells,  Fargo  &  Co.,  98  Fed. 
3;  Fischer  v.  Daudistal  9  Fed.  145;  Virginia  v.  Felts,  133  Fed.  85;  Peo- 
ple's U.  S.  Rank  v.  Goodwin,  162  Fed.  937;  Tl!inoi«  v.  Fletcher,  22  Fed.  776. 
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No.  1741. 

Order  Removing  Suit  Against  CoUector  of  Revenue.  (1) 

[Caption.] 

It  appearing  to  the  court  by  the  petition  of  D.  A.,  collector 
of  internal  revenue  for  the  collection  district  of  , 


that  he,  as  such  collector,  has  been  sued  by  A.  B.  in  the  chan- 
cery court  at ,  to  recover  certain  moneys  which  the  said 

A.  B.  claims  were  w^rongfuUy  assessed  against  him  and  after- 
wards collected  of  him  by  D.  A.,  collector,  etc.,  under  color 
of  his  office,  it  is  therefore  ordered,  upon  motion  of  the  Uni- 
ted States  attorney  of  the district  of ,  counsel  for 

the  petitioner,  D.  A.,  that  said  suit  be  removed  into  this  hon- 
orable court  for  trial  and  that  a  writ  of  certiorari  issue  for 
that  purpose,  pursuant  to  the  statute  in  such  case  made  and 
provided. 

(1)  Judicial  Code,  Sec.  33;  C.  C.  C  &  I.  R.  Co.  v.  McClung,  119  U.  S. 
454;  Virginia  v.  Paul,  ,148  U.  S.  107;  Ward  v.  Congress  Const.  Co.,  99 
Fed.  598,  39  C.  C.  A.  669;  Johnson  v.  Wells,  Fargo  &  Co.,  98  Fed.  3; 
Fischer  v.  Daudistal,  9  Fed.  145. 


Ho.  1742. 

Certiorari  for  Removal  of  a  Cause  from  a  State  Court. 

The  President  of  the  United  States  of  America  to  the  

County   Common    Pleas   Court   of  the   State   of  , 

Greeting: 
It  being  represented  to  us  that  there  is  now  pending  before 

you  a  certain  cause,  No. ,  wherein  A.  B.  is  plaintiff  and 

C.  D,  is  defendant,  which  cause  was  commenced  in  the 

county  common  pleas  court  in  the  state  of  ,  by  A.  B. 

against  the  said  C.  D.,  for  the  purpose  of  [set  out  the  purpose 

and  subject-matter  of  the  suit],  and  that  on  the day  of 

a  summons  was  issued  out  of  said  court,  and  that  no 

trial   has   yet  been   had;   whereas,   the   said  defendant   has 

caused  to  be  filed  in  our  district  court  for  the district  of 

his  petition  for  the  removal  of  the  said  cause  from  the 
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said  common  pleas  court  to  the  district  court  of  the  United 

States  for  the district  of  ,  and  a  bond  with  good 

and  sufficient  surety,  according  to  the  statutes  of  the  United 
States  in  such  case  made  and  provided,  and  has  made  it  ap- 
pear to  us  that  from  prejudice  or  local  influence  he  will  not 
be  able  to  obtain  justice  in  such  state  court  or  any  other  state 
court  to  which  the  defendant  may,  under  the'  laws  of  the 
state,  have  the  right  to  remove  the  said  cause,  we  are  willing 
to  remove  the  said  cause,  and  the  records  and  proceedings 
therein  should  be  certified  by  the  said  common  pleas  court 
and  removed  into  our  district  court  of  the  United  States  in 

and  for  the  district  of  ,  and  do  hereby  command 

you  to  certify  and  send  the  records  and  proceedings  afore- 
said, with  all  things  concerning  the  same,  to  the  said  district 
court  of  the  United  States,  together  with  this  writ,  so  that 
you  may  have  the  same  at  the  United  States  court-house  in 

the  city  of ,  in  the  said  district  of ,  on  the day 

of ,  in  the  said  district  court,  to  be  then  and  there  held, 

that  the  said  district  court  may.  cause  to  be  further  donie 
thereupon  what  of  right  according  to  the  laws  of  the  United 
States  should  be  done. 

[Add  teste.] 

( 1  )In  practice  a  certified  copy  of  the  order  of  the  district  court  of  the 
United  Slates  is  f'led  in  the  state  court:  but  the  proper  procedure  is  to 
issue  a  writ  of  certiorari  in  cases  where  the  application  to  remove  is  made 
to  the  federal  court. 


Ho.  1743. 

Marshal*s  Return  of  Certiorari.  (1) 

I  hereby  certify  that  the  within  writ  was  served  personally 

on  S.  R.,  the  clerk  of  the county  common  pleas  court, 

on  the day  of  ,  1894,  at  his  office  in  the  city  of 

,  and  that  a  true  copy  thereof  was  then  and  there  de- 
livered to,  and  left  with,  him.  H.  C, 

Dated .  United  States  Marshal  for  the 

District  of . 

(l)This  return  should  be  endorsed  upon  the  writ. 
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No.  1744. 

Return  of  Certiorari  by  the  State  Court. 

[Entitle  in  State  Court.] 

In  obedience  to  the  writ  of  the  certiorari  issued  by  the  dis- 


trict court  of  the  United  States  for  the district  of , 

on  the day  of ,  1894,  and  attached  hereto,  the  tran- 
script annexed  hereto  of  the  record  of  this  court,  with  copies 
of  all  the  papers  and  proceedings  in  the  above  entitled  cause 
filed  and  remaining  of  record  in  this  court,  are  hereby  'certi- 
fied  and  sent  to  the  said  district  court  of  the  United  States 
as  in  the  said  writ  directed. 

Witness,  etc.  [as  in  the  state  court]. 


No.  1745. 

Writ  of  Certiorari  to  State  Court  to  Remove  Suit  Against 

Collector  of  Revenue. 

The  President  of  the  United  States  of  America  to  the  

District  Court  of  the  State  of ,  Greeting: 

It  being  represented  to  us  that  there  is  now  pending  before 
you  a  certain  cause,  No. ,  wherein  A.  B.  Tobacco  Com- 
pany IS  plaintiff  and  E.  T.,  collector  of  internal  revenue  for 
the district  of ,  is  defendant,  which  cause  was  com- 
menced in  the district  court  in  the  state  of by  A. 

B.  et  aL,  as  A.  B.  Tobacco  Company,  against  the  faid  E.  T.. 
collector,   etc.,    for   the   purpose   of   and   praying  judgment 

against  said  E.  T.,  collector,  etc.,  for  the  sum  of  $ ,  and 

with  interest  thereon  at  the  rate  of  6  per  cent,  per  annum 

from  the day  of ,  until  paid,  which  sum  of  $ 

plaintiffs  claim  was  illegally  collected  by  said  defendant  col- 
lector under  assessment   made  bv  the  commissioner  of   in- 

temal  revenue  against  said  plaintiffs  on  the list  of  taxes 

at  the  rate  of  6  cents  per  pound  on  pounds  of  manu- 
factured tobacco,  and  said  sum  of  money  was  paid  to  defend- 
ant under  protest.    And  further  plaintiffs  also  pray  judgment 


2640  REMOVAL  FROM   STATE  COURTS. 

against  defendant  for  the  further  sum  of  $ with  interest 

thereon  at  the  rate  of  6  per  cent,  per  annum  from  the 

day  of ,  until  paid,  which  said  sum  plaintiffs  allege  they 

were  .  forced   to   pay   for   internal   revenue   stamps   on   

pounds  of  tobacco  in  excess  of  the  amount  of  such  stamps 
required  to  be  affixed  by  law.  And  that  said  defendant  en- 
tered his  appearance  to  said  suit  on  the  day  of  . 

And  that  no  trial  has  yet  been  had ;  and  whereas,  said  E.  T., 
collector,  etc.,  has  caused  to  be  filed  in  our  district  court  of 

the  United  States  for  the  district  of ,  his  petition 

for  the  removal  of  said  cause  from  the  said  district 

court  to  our  said  district  court,  in  accordance  with  the  pro- 
visions of  Section  33  of  the  Judicial  Code.  We  are  willing 
to  remove  the  said  cause  and  the  records  and  the  proceedings 

therein  shall  be  certified  bv  the  caid  circuit  court  and 

removed  into  our  district  court  of  the  United  States  for  the 

district  of ,  and  do  hereby  command  you  to  certify 

and  send  the  records  and  proceedings  aforesaid,  with  all 
things  concerning  the  same  to  the  said  district  court  of  the 
United  States,  together  with  this  writ  so  that  you  may  have 

the  same  at  the  United  States  court-house  in  the  city  of , 

in  the district  of ,  on.  the day  of ,  in  the 

said  circuit  court,  to  be  then  and  there  held,  that  the  said  dis- 
trict court  may  cause  to  be  further  done  thereupon  what  of 
right  according  to  the  laws  of  the  United  States  should  be 
done. 

Witness  the  Honorable  Melville  W.  Fuller,  chief  justice  of 

the  United  States,  this  day  of  ,  and  in  the  

year  of  our  independence.  B.  R., 

[Seal.]  Qerk. 

(1)  Judicial  Code.  Sec.  33;  see  also  note  to  form  1742. 

Under  Judicial  Code,  Sec.  33,  where  a  federal  officer  is  being  prose- 
cuted in  a  state  court,  a  petition  for  removal  is  seasonable  although  filed 
after  judgment  in  the  state  court,  where  an  appeal  has  been  taken,  which 
under  the  state  law  vacates  the  judjjment  and  removes  the  case  into  the 
r.ppelhte  court  for  a  new  trial  (Massachusetts).  In  re  Duane,  261  Fed. 
242. 

Suits  and  Prosecutions  ac.^inst  Revenue  Officers,  etc.  Note  the 
amendment  to  Judicial  Code,  Sec.  33,  made  by  act  of  August  23,  1916, 
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39  Stat.  L.  532,  including  therein  **any  officer  of  the  courts  of  the  United 
States"  or  of  either  house  of  congre«. 

Virginia  v.  Felts,  133  Fed.  85,  was  a  case  in  which  a  deputy  United 
States  marshal,  while  on  his  way  to  serve  a  warrant  upon  various  offend- 
ers against  the  revenue  laws,  was  attacked  by  two  men  for  grievances 
harbored  against  him  on  account  of  act«  done  previously  in  the  prosecu- 
tion of  his  duty  as  deputy  marshal,  and  in  the  ensumg  fight  the  deputy 
marshal  killed  one  and  severely  wounded  the  other  of  his  abbuilants.  In- 
dictment followed  and  petition  for  removal  was  filed  in  the  federal  court, 
and  motion  to  remand  was  made  and  overruled.  In  anticipation  of  many 
questions  that  might  be  raised  the  court  outlined  rather  elatx>rately  the 
practice  in  such  cases,  citing  copious  authority 

Concerning  the  writ  to  issue  out  of  the  fe<leral  court,  the  following  is 
found  m  the  opini-tn,  commencing  on  page  88: 

"It  will  be  ob«^ervcd  that  the  statute  makes  no  provision  where  the 
prosecution  is  commenced  by  a  capias  or  process  of  arrest,  for  any  other 
writ  than  that  of  habeas  corpus  cum  causa.  This  writ,  where,  as  is  usu- 
ally the  case,  the  petitioner  has  given  bail  and  is  not  in  actual  custody,  is 
not  well  adapted  to  the  purpose  in  view.  It  is  adapted  to  be  addressed 
to  the  person  who  has  the  petitioner  in  his  custody,  and  commands  such 
person  to  bring  the  body  of  the  petitioner  before  the  court  whose  clerk 
issues  it,  and  make  known  the  cause  of  his  caption  and  detention.  A  not 
unusual  practice,  where  the  petitioner  is  not  in  actual  custody,  is  to  ad- 
dress the  writ  to  the  marshal  of  the  federal  district,  and  issue  a  duplicate, 
which  is  served  on,  or  left  at,  the  office  of  the  clerk  of  the  state  court  in 
which  the  indictment  is  pending. 

**No  provision  is  made  for  the  issue  of  a  writ  of  certiorari  in  a  case 
commenced  hy  capias  or  other  process  of  arrest.  As  a  rule,  the  clerk  of 
the  state  court,  obeying  so  far  as  he  can  the  command  of  the  writ  of 
habeas  corpus  cum  causa,  sends  to  the  federal  court  the  original  bill  of 
indictment  (which  should  be  identified  by  proper  certificate  of  the  state 
court  rlerk\  or  cf*rtines  a  copy  thereof,  along  with  a  copy  of  the  orders, 
if  any,  made  by  the  state  court  in  connection  therewith  If,  however,  the 
clerk  of  the  state  court  fails  or  refuses  to  do  either  (and  unless  his  proper 
fees  are  pavJ  or  t#*nderrd  him  he  can,  I  think,  rightfully  so  refuse),  the 
course  to  be  pursued  is  set  out  in  Section  645,  Revised  Statutes**  (now 
Judicial  Code,  Sec.  35). 

"It  has  been  mooted  whether  it  is  the  duty  of  the  state  or  of  the  peti- 
tioner to  procure  the  indictment  and  proceedings  of  the  state  court.  I  do 
not  think  this  is  the  duty  of  the  state.  It  suffers  the  removal  in  invitum. 
It  is  in  the  attitude  of  protesting  that  the  trial  should  be  had  in  its  own 
court.  As  the  state  does  not  desire  the  trial  to  be  had  in  the  federal 
court,  and  as  that  court  can  not  try  the  case  until  the  mdictment  has  been 
procured  (or  until  it  has  been  supplied  by  affidavit  or  otherwise),  it  fol- 
lows that  the  duty  of  procuring  or  supplying  the  indictment  does  not  rest 
on  the  state,  but  on  the  petitioner. 
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"Where  the  petitioner  has  paiJ  or  tendered  to  the  clerk  of  the  state 
court  his  proper  fees,  and  the  clerk  fails  or  refuses  to  furnish  a  properly 
certified  copy  of  the  record,  I  think  a  writ  of  certiorari  should  issue  This 
has  been  done  in  <ome  cases.  (Tenn.  v.  Davis,  100  U.  S.  257.  25  L.  Ed. 
648;  State  v.  Sullivan.  50  Fed.  593)  And  the  mere  absence  of  an  express 
provision  in  Section  643  (now  Judicial  Code,  Sec.  33),  allowing  such  a 
writ  to  issue,  does  not  justify  a  refusal  to  issue  it.  Section  645  (now 
Judicial  Code,  Sec.  35)  is  authority  for  supplying  the  record  either  by 
affidavit  *or  otherwise.' " 

The  Record.  "1  am  inclined  to  the  opinion  that  the  indictment  is  the 
only  record  necessary  to  be  procured.    *    ♦    * 

"It  seems  a  matter  of  small  moment  whether  the  original  bill  of  in- 
dictment or  a  certified  copy  be  .<ient  up    *    *    *." 

In  People's  United  States  Bank  v.  Goodwin,  162  Fed.  937,  on  a  motion 
to  set  aside  an  order  for  a  writ  of  certiorari  and  to  quash  the  writ,  in  a 
case  attempted  to  be  removed  under  what  is  now  Judicial  Code,  Sec.  33, 
the  court  makes  an  extended  discussion  of  the  use  of  this  writ  in  such 
cases,  and  reaches  the  conclusion  that  an  action  of  Hbel  in  a  state  court 
against  the  assistant  attorney  general  for  the  post-office  department,  based 
on  the  promulgation  of  a  fraud  order  against  plaintiff,  is  not  removable 
thereunder. 


Ho.  1746. 

Notice  of  Motion  to  Remand. 

[Entitle  in  District  Court  of  the  United  States.] 

Y.  &  Y., 

Attorneys  for  Defendant : 

You  are  hereby  notified  that  on  the  day  of  , 

1894,  at  ten  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  at  the  United  States  court-house  at  ,  be- 
fore said  court,  a  motion  will  be  heard  for  an  order  to  re- 
mand the  above  entitled  cause  to  the  county  common 

pleas  court,  in  the  state  of  ,  from  whence  it  came.     A 

copy  of  said  motion  and  the  affidavits  of  J.  H.,  L.  M.  and 
C.  D.,  which  will  be  read  at  the  said  hearing,  are  herewith 
served  upon  you.  X.  &  X., 

Dated .  Attorneys  for  Plaintiff. 

Service  accepted  this day  of ,  1894. 

Y.  &  Y., 
Attorneys  for  Defendant 
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Ho.  1747. 

Motion  to  Remand  Suit  to  State  Court.(l) 
[Entitle  in  District  Court  of  the  United  States,] 

First,  Now  comes  the  plaintiff  and  moves  the  court  to  re- 
mand  this   action   to   the   court   of  common   pleas   of  

county,  ,  from  which  court  it  was  attempted  to  be  re- 
moved, for  the  reason  that  said  action  is  improperly  removed 
to  this  court. 

Second.  That  this  court  is  not  tlie  proper  court  to  which 
said  action  should  be  removed. 

Third,  That  this  court  has  no  jurisdiction  of  this  action 
under  said  attempted  removal.  X.  &  X., 

Attorneys  for  Plaintiff. 

A  plea  auacking  the  jurisdiction  of  the  federal  court  will  be  treated 
as  a  motion  to  remand.    Poorman  v.  Ry.  Co.,  255  Fed.  987. 

An  order  remanding  a  suit  is  not  reviewable  by  writ  of  error  or  appeal, 
and  shall  be  immediately  carried  into  execution.     Judicial  Code,  Sec.  28. 

Whether  the  review  be  direct  or  indirect.  Pacific  Live  Stock  Co.  v. 
Lewis,  241  U.  S.  440,  60  L.  Ed.  1084. 

Nor,  where  t!ie  remanded  case  has  been  litigated  and  taken  to  the 
highest  state  court,  will  n  writ  of  error  be  allowed  from  the  United  States 
supreme  court  to  review  the  order  of  remand.  McLaughlin  Bros.  v.  Hal- 
lowell,  228  U.  S.  278,  57  L.  Ed.  835. 

The  provisions  of  Judicial  Code,  Sec.  28,  prohibiting  review  of  the 
order  to  remand,  is  brought  forward  from  the  act  of  1887,  and  has  been 
construed  to  prohibit  mandamus  to  require  the  federal  court  to  take  juris- 
diction.   In  re  Pennsylvania  Co.,  137  U.  S.  451,  34  L.  Ed.  738. 

Nor  will  mandamus  issue  from  the  supreme  court  to  compel  the  federal 
court  to  remand  the  case  to  the  state  court.  Ex  parte  Harding,  219  U.  S. 
363,  where  the  cases  arc  reviewed  by  C.  J.  White  and  classified  and  har- 
monized or  distinguished. 

The  state  courts  have  no  jurisdiction  to  review  the  order  to  remand, 
but  are  concluded  thereby.  Stockley  v.  Cissna,  119  Tenn.  135;  Texas, 
etc.,  Ry.  Co.  v.  Conway,  182  S.  W.  52  (Texas). 

Contesting  the  Jurisdiction.  In  Virginia  v.  Felts,  133  Fed.  85,  the 
court  says,  page  5 : 

•'Where  an  objection  to  the  jurisdiction  of  the  federal  court  appears 
on  the  face  of  the  removal  papers,  the  point  is  raised  by  a  motion  to  re- 
mand. But  when  the  party  resisting  the  removal  desires  to  contest  the 
tmth  of  some  essential  jurisdictional  fact,  an  interesting  question  has  been 
raised  as  to  the  proper  procedure.  ♦  *  *  A  petition  that  is  good  on 
its  face  gives  this  court  only  a  prima  facie  right  to  try  the  case  on  its 
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merits.  ♦  *  *  To  my  mind  it  is  a  condition  precedent  to  the  right  of 
tile  federal  court  to  try  the  case  on  its  merits  that  it  be  made  to  appear 
that  the  essential  allegations  of  the  petition  for  removal  are  true." 

Many  other  interesting  matters  of  procedure  are  discussed,  and  on 
page  95  the  court  refers  to  the  execution  of  sentence,  thus: 

''Inasmuch  as  the  defendant  is  prosecuted  for  an  offense  against  the 
state  law,  it  follows,  in  cases  of  conviction,  that  the  state  should  execute 
the  sentence.  If  the  verdict  and  sentence  be  that  the  defendant  be  hanged, 
the  order  should  direct  that  he  be  delivered  to  tlie  sheriff  of  the  county 
from  which  the  case  came  fqr  execution  of  sentence.  If  the  sentence  be 
imprisonment,  the  order  should  direct  the  marshal  to  deliver  the  defend- 
ant to  the  sheriff  for  transportation  to  jail  or  the  state  penitentiary,  as 
the  case  may  be.  If  the  state  authorities  decline  to  receive  the  convict,  an 
order  should  be  made  directing  the  marshal  to  liberate  him.*'  Follows  a 
list  of  authorities  on  page  96. 

Dismiss  or  Rlmand.  Judicial  Code,  Sec.  37.  provides  for  the  dismissal 
or  remanding  of  suits  improperly  in  the  federal  court.  The  section  ap- 
plies to  cases  both  of  tort  and  of  contract;  its  purpose  is  to  prevent  col- 
lusive arrangements  to  confer  jurisdiction  where  none  really  exists.  Cerri 
v.  Akron-People's  Telephone  Co.,  219  Fed.  285. 

Defect  in  the  removal  bond  is  not  proper  ground  for  remand,  since 
the  giving  of  a  bond  "is  not  a  ground  of  jurisdiction,  but  a  part  of  the 
method  of  procedure,"  and  after  removal,  the  defect  being  one  which 
could  readily  have  been  remedied  at  the  time  it  was  filed,  it  is  without 
practical  value  at  the  time  the  remand  is  asked.  Miller  v.  Soule,  221 
Fed.  493. 

What  Issue  is  Raised  by  tbf  Motion  to  Remand.  If  in  general 
terms  and  presenting  no  issue  as  to  the  allegations  of  fact  in  the  petition 
for  removal,  such  motion  presents  only  the  question  of  law  as  to  whether 
the  right  to  remove  exists  on  the  jurisdictional  facts  apparent  on  the 
petition. 

If  the  purpose  of  the  plaintiff  is  to  question  the  allegations  of  the  peti- 
tion, his  motion  to  remand  must  in  some  appropriate  manner  express  that 
intention,  or  he  may  ansxver  the  petition  for  removal.  If  an  issue  of  fact 
is  raised  by  the  motion,  the  court  shall  determine  how  that  issue  shall  be 
tried,  whether  by  affidavits,  oral  testimony,  depositions,  or  otherwise. 
Jones  v.  Casey-IFedges  Co.,  213  Fed.  43.  At  pages  46-48  the  court  gives 
a  valuable  summary  of  the  nut!<orities  on  this  matter,  and  at  page  49  sets 
forth  the  substance  of  the  order  in  the  case. 

See  also  Martin  v.  N.  Y.,  N.  H.  &  H.  Ry.  Co.,  241  Fed.  6%,  as  to 
procedure  where  issue  of  fact  raised  by  motion  to  remand. 

If  there  is  doubt  as  to  whether  the  case  is  removable,  it  is  the  duty  of 
the  court  to  resolve  the  doubt  against  the  motion  to  remand,  because  an 
appeal  lies  from  such  order  of  refusal  In  re  Mississippi  River  Power 
Co.,  241  Fed.  194.  Contra,  Harley  v.  Firemen's  Fund  Ins  Co.,  245  Fed. 
471,  and  Hansen  v.  Pacific  Coast  Asphalt  Cement  Co.,  243  Fed.  283.    The 
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weight  of  authority  is  in  favor  of  remanding  in  case  of  doubt;  that  rule 
fosters  the  purpose  to  limit  the  federal  jurisidction. 

Remand  Proceedings.  Court  may  suo  motu  remand  where  lack  cf 
jurisdiction  is  apparent.  Harrington  v.  G.  N.  Ry.  Co.,  1^  Fed.  714;  Char- 
rain  V.  Ramart  Mfg.  Co.,  236  Fed.  1011. 

Modal  defects,  such  as  that  the  petition  for  removal  was  not  filed  in 
timCi  can  not  be  made  the  basis  of  a  motion  to  remand  unless  within  a 
reasonable  time,  and  one  year  was  held  too  long  in  Miller  v.  Kent,  18  Fed. 
561 ;  but  where  the  basis  of  the  motion  to  remand  is  lack  of  jurisdiction, 
either  in  the  state  or  federal  court,  the  motion  to  remand,  or  the  direct 
action  of  the  court  in  ordering  a  remand,  is  in  time  at  any  period  during 
the  trial.  Whether  it  is  too  late  after  judgment  in  the  federal  court  is 
decided  both  ways.  On  this  last  point  see  Muhlenberg  Co.  v.  Citizens*  N. 
Bk.,  65  Fed.  537,  and  Lazensky  v.  Supreme  Lodge,  32  Fed.  417.  See, 
generally,  Amer.  Bridge  Co.  v.  Hunt,  130  Fed.  302,  64  C.  C.  A.  548. 

Where  motion  to  remand  was  denied  it  may  be  reviewed  before  the 
successor  of  the  denying  judge.  Gaugler  v.  Chicago,  etc.,  Ry.  Co.,  197 
Fed.  79. 

As  to  taxing  of  costs  on  remand,  see  generally  Judicial  Code,  Sec.  37, 
R.  S.  U.  S.,  Sec.  824,  and  Walsh  v.  Joplin,  219  Fed.  345,  and  Peper  v. 
Fordyce,  1 19  U.  S.  469,  30  L.  Ed.  435. 

As  to  mandamus  by  the  circuit  court  of  appeals  to  compel  the  district 
judge  to  remand,  see  U.  S.  v.  Sessions,  205  Fed.  502,  123  C.  C.  A.  570, 
where  the  application  for  the  writ  was  refused,  citing  inter  alias  Ex  parte 
Harding,  219  U.  S.  363,  55  L.  Ed.  252.  A  controlling  reason  why  the  cir- 
cuit court  of  appeals  can  not  issue  the  writ  is  that  when  the  question 
involved  is  solely  the  question  of  jurisdiction  in  the  district  court,  the 
supreme  court  has  exclusive  jurisdiction  of  that  question,  under  Judicial 
Code,  Sec.  238. 


Ho.  1748. 

Order  of  Refusal  to  Remand,  and  of  Dismissal. 

[Caption.] 

It  is  ordered  by  the  court  that  the  motion  to  remand  in 
the  above  entitled  cause  be  and  the  same  is  hereby  overruled, 
and  the  court  being  of  the  opinion  that  the  state  court  was 
without  jurisdiction,  said  cause  is  hereby  dismissed,  at  the 
costs  of  the  plaintiff. 

The  clerk  will  enter  this  order. 

J.  W.  WooDROUGH,  Judge. 
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No.  1749. 

Order  Denying  Motion  to  Remand  Case  to  State  Court,  and 

Permanently  Enjoining  State  Court. 

[Caption.] 

This  cause  coming  on  to  be  heard  is  submitted  upon  the 
motion  of  the  plaintiffs  to  remand  this  cause  to  the  law  and 
equity  court  of  Marengo  county,  Alabama,  and  the  matter 
being  argued  and  understood. 

It  is  considered,  ordered  and  adjudged  by  the  court  that 
the  motion  to  remand  this  cause  as  aforesaid  be  and  the  same 
is  hereby  overruled  and  denied;  and  further,  that  the  order 
heretofore  made  restraining  the  plaintiffs  from  the  prosecu- 
tioa  of  their  suit  in  the  law  and  equity  court  of  Marengo 
county,  Alabama,  be  and  the  same  is  hereby  made  permanent 
and  final,  and  that  this  cause  be  set  down  for  trial  in  this 
court.  A.  B., 

United  States  District  Judge. 


No.  1750. 

Order  Continuing  Motion  to  Remand. 

[Caption.] 

This  action  coming  on  to  be  heard  upon  the  motion  of  the 
plaintiff  to  remand  to  the  state  court,  it  is  now  here  ordered 
that  said  motion  be  and  hereby  is  continued,  to  be  heard  at 
the  next  term  of  this  court  or  at  any  special  term  that  may 
be  convened  prior  to  the  next  regular  term;  provided,  never- 
theless, that  the  hearing  of  said  motion  shall  not  interfere 
with  plaintiff's  right  to  trial  at  next  term. 

Ordered  further  that  plaintiff  furnish  to  defendant's  coun- 
sel copies  of  affidavits  to  be  used  on  the  hearing  of  said  mo- 
tion without  delay.  J.  E.  B., 

U.  S.  Judge. 
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Ho.  1751. 

Judgment  Denying  Motion  to  Remand.  { 

[Caption.] 

This  cause  coming  on  to  be  heard  upon  the  motion  of  the 
plainiiff  to  remand  the  same  to  the  superior  court  of  the  state 
of  North  Carolina,  for  the  county  of  Buncombe,  and  the 
same  being  considered  by  the  court  upon  the  facts  as  found 
by  the  court  and  agreed  by  counsel,  and  arguments  and 
briefs  made  and  filed:  it  is  adjudged  by  the  court  that  the 
said  motion  be  denied,  and  it  is  so  ordered,  and  the  plaintiff 
will  pay  the  costs  of  this  motion,  to  be  taxed  by  the  clerk. 

The  clerk  at  Asheville  will  enter  of  record  this  judgment, 
together  with  the  finding  of  facts  filed  by  the  court,  this  Sep- 
tember 21,  1904.  J  AS.  E.  BoYD^ 

U.  S.  Judge, 

To  the  above  judgment  and  order  the  plaintiff  excepts, 
which  exception  is  allowed  and  ordered  to  he  entered  of 
record.  Jas.  E.  Boyd, 

U.  S.  Judge. 

Ho.  1752. 

Motion  to  Reconsider  Order  Overruling  Motion  to  Remand. 

Comes  now  the  plaintiff  and  respectfully  moves  the  court 
for  reconsideration  of  its  order  overruling  plaintiff's  motion 
to  remand  each  of  said  causes  to  the  state  court,  on  the 
groimds,  now  assigned  for  error: 

1.  That  the  court  is  in  error  in  overruling  said  motion. 

2.  The  court  is  in  error  in  holding  a  present  right  of  ap- 
peal from  such  order  exists,  and  basing  his  order  in  part  on 
such  position. 

3.  The  court  is  in  error  in  not  considering  the  proposition 
defendant  is  not  a  common  carrier,  is  not  subject  to  the  act 
to  regulate  interstate  commerce,  and  therefore  there  is  no 
federal  question  involved. 
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4.  The  court  is  in  error  in  holding  that  the  gravamen  of 
fhe  action  is  ex  contractu,  it  being  in  tort.  A.  B., 

Attorney  for  Plaintifffl. 


Ko.  1753. 

Motion  to  Remand  for  no  Jurisdiction  of  Parties  in  Federal 
Court  and  for  Failure  to  Comply  with  Removal  Statutes. 

[Caption.] 

'Now  come  the  plaintiffs,  by  their  attorneys,  X.  &  Y.,  and 
appearing  specially  for  the  purpose  of  this  motion  only,  sav- 
ing and  reserving  all  objections  which  they  have  to  the  mani- 
fold imperfections  in  the  manner  and  method  of  the  removal 
or  attempted  removal  of  this  cause  from  the  law  and  equity 
court  of  Marengo  county  to  this  honorable  court,  and  ex- 
pressly denying  that  this  court  has  jurisdiction  of  this  cause 
or  of  the  plaintiffs  therein,  respectfully  move  this  court  to 
decide  that  the  case  has  not  been  removed  into  this  court, 
and  to  remand  this  cause  to  the  law  and  equity  court  of 
Marengo  county,  upon  the  following  grounds : 

First.  Because  this  suit  does  not  involve  a  controversy  or 
dispute  properly  within  the  jurisdiction  of  this  court,  in  that 
it  appears  upon  the  face  of  the  records  herein  that  the  plain- 
tiffs in  this  case  are  John  C.  Webb,  a  citizen  of  Alabama; 
Queen  Insurance  Company  of  America,  a  citizen  and  resident 
of  the  state  of  New  York,  and  the  London  &  Lancashire  Fire 
Insurance  Company,  a  citizen  and  resident  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  that  the  defend- 
ant is  Southern  Railway  Company,  a  citizen  and  resident  of 
the  state  of  Virginia,  and  the  cause  is  not  one  within  the 
original  jurisdiction  of  this  court,  as  the  southern  district  of 
Alabama  is  not  the  district  of  the  residence  of  either  the 
plaintiffs  or  the  defendant;  hence  this  court  can  not  acquire 
jurisdiction  by  removal. 

Second.  Because  the  petition  filed  in  this  case  upon  which 
a  removal  thereof  from  the  law  and  equity  court  of  Marengo 
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county,  Alabama,  is  prayed,  does  not  pray  for  the  removal 
into  the  district  court  of  the  United  States  for  the  southern 
district  of  Alabama,  nor  did  the  said  petitioner,  Southern 
Railway  Company,  present  therewith  a  bond  with  surety  con- 
ditioned upon  its  filing  the  record  in  said  case  in  the  United 
States  district  court  for  the  southern  district  of  Alabama, 
within  thirty  days;  nor  for  paying  all  costs  that  may  be 
awarded  by  said  United  States  district  court  for  the  southern 
district  of  Alabama,  in  the  event  that  said  court  should  hold 
that  said  case  was  wrongfully  or  improperly  removed  there- 
to; but  said  petition  and  bond  failed  to  say  whether  said  re- 
moval was  sought  to  be  made  to  the  United  States  district 
court  for  the  southern  district  of  Alabama  or  to  the  eastern 
district  of  Virginia,  or  as  to  the  filing  of  the  record  in  which 
court  said  bond  was  conditioned,  or  as  to  what  award  of 
costs  of  which  court  said  bond  was  conditioned  to  pay,  or  the 
judgment  of  which  court  would  create  a  liability  therein. 

Third.  Because  no  petition  and  bond  for  removal  in  ac- 
cordance with  the  statutes  of  the  United  States  permitting 
the  removal  of  causes  from  the  state  courts  to  the  United 
States  district  courts  has  been  filed  in  this  case. 

X.  &  Y., 
Attorneys  for  Plaintiffs. 


No.  1754. 

Motion  to  Remand  a  Case  Removed  on  the  Ground  of  a 

Separate  Controversy. 

[Caption.] 

The  complainant,  the  A.  B.  Company,  by  its  solicitor, 
moves  the  court  to  remand  this  cause  to  the  chancery  court 

of  county,    for   the    following   reasons   and   upon   the 

following  grounds,  to-wit: 

First.  The  record  in  said  cause  does  not  present  a  case 
removable  from  the  state  court  to  this  court  under  the  stat- 
utes governing  such  cases. 

Second.  The  record  in  said  cause  does  not  present  a  sepa- 
rable controversy  in  contemplation  of  the  act  authorizing  the 
removal  of  causes. 
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Third,  The  requisite  diverse  citizenship  required  as  a  con- 
dition precedent  to  the  jurisdiction  in  this  court  in  a  contro- 
versy of  the  character  presented  in  this  record  does  not  exist 

Fourth.  For  other  reasons  apparent  upon  the  face  of  the 
record  and  to  be  assigned  in  argument. 

Wherefore  complainant  prays  that  this  cause  may  be  re- 
manded to  the  chancery  court  for  county,  ,  to  be 

there  proceeded  with   according  to   the   practice   governing 
such  cases.  R.  X., 

Attorney  for  Plaintiff. 


Ho.  1755. 

Order  Remanding  Cause. 

[Caption.] 

This  cause  coming  on  to  be  heard  this day  of 


1894,  upon  the  motion  of  the  plaintiff  to  remand  this  cause 

to  the county  common  pleas  court,  in  the  state  of , 

and  upon  affidavits  in  support  of  said  motion,  and  counsel 
for  the  respective  parties  having  been  heard,  and  the  same 
having  been  duly  considered  by  the  court,  it  is  ordered  that 
said  motion  be,  and  the  same  is  hereby  granted,  and  the 

cause  is  hereby  remanded  to  the county  common  pleas 

court  in  the  state  of . 


No.  1756. 

Petition  of  Defendant  for  Stay  of  Proceedings  in  the  State 

Court  Until  Federal  Court  Could  Determine  the 

Question  of  its  Jurisdiction. 

[Caption,] 

To  the  Honorable  Harry  T.  Toulmin,  Judge  of  the  District 

Court  of  the   United   States   for  the   Southern   District 

of  Alabama : 

Your  petitioner.  Southern  Railway  Company,  defendant  in 

the  above-stated  cause,  respectfully  represents  and  shows  unto 

your  honor  as  follows: 
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1.  That  your  petitioner  is  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Virginia,  with  its 
principal  place  of  business  at  Richmond,  Virginia;  that  the 
plaintiff,  John  C.  Webb,  is  a  resident  and  citizen  of  Marengo 
county,  in  the  state  of  Alabama;  that  the  plaintiff.  Queen 
Insurance  Company,  is  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  New  York ;  that  the  plaintiff, 
London  &  Lancashire  Insurance  Co.,  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  kingdom  of  Great 
Britain,  and  a  citizen  of  that  kingdom. 

2.  That  during  the  month  of  August,  1916,  this  suit  by 
the  above-named  plaintiffs  and  against  the  above-mentioned 
defendant,  was  filed  in  the  Marengo  law  and  equity  court,  a 
court  of  record  in  and  for  Marengo  county,  Alabama,  and 
that  within  the  time  allowed  for  pleading  in  said  cause  in 
said  court,  the  defendant  therein  filed  a  petition  and  bond 
for  the  removal  of  said  cause  to  this  court,  or  to  the  U.  S. 
district  court  for  the  eastern  district  of  Virginia,  which  bond 
was  approved  by  the  judge  of  the  said  Marengo  law  and 
equity  court;  that  after  the  said  petition  was  filed,  which  was 
on  the  8th  day  of  September,  1915,  to-wit:  on  September  30, 
1915,  the  said  judge  of  the  Marengo  law  and  equity  court 
did  enter  an  order  in  said  cause  denying  the  prayer  of  the 
petition  for  removal,  and  deciding  and  decreeing  that  the 
said  cause  was  not  removable;  that  within  thirty  days  from 
the  8th  day  of  September,  1915,  this  defendant  did  file  in 
this  court  a  transcript  of  the  record  and  proceedings  in  said 
Marengo  law  and  equity  court  in  said  cause,  duly  certified  as 
required  by  law,  which  said  transcript  is  now  of  record  and 
on  file  in  this  court. 

3.  That  the  plaintiffs  in  the  said  cause  have  filed  to  this 
defendant  in  the  Marengo  law  and  equity  court  interroga- 
tories under  the  provisions  of  Section  4049  of  the  Code  of 
Alabama,  1907,  and  the  time  within  which  the  defendant  has 
to  answer  said  interrogatories  has  passed,  and  this  defendant 
IS  liable  to  have  a  judgment  rendered  against  it  by  said  Ma- 
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rengo  law  and  equity  court  by  default,  on  account  of  the 
failure  to  answer  the  said  interrogatories;  that  under  the 
rules  of  said  Marengo  law  and  equity  court,  on  account  of 
the  defendant's  failure  to  file  any  pleading  since  the  filing  of 
said  petition  and  bond  for  removal,  a  judgment  by  default  is 
liable  to  be  rendered  against  this  defendant  at  any  time,  un- 
less such  action  in  said  court  is  stayed  by  an  order  of  this 
honorable  court. 

4.  That  the  above-stated  cause  is  properly  removable  to 
this  honorable  court  under  the  acts  of  congress  known  as 
the  judicial  code,  or  if  not  removable  to  this  court  is  remov- 
able to  the  United  States  district  court  sitting  at  Richmond, 
in  the  state  of  Virginia;  but  petitioner  is  advised  that  the  said 
cause  is  properly  removable  to  this  court,  and  that  this  court 
is  the  proper  tribunal  to  decide  whether  or  not  this  court  has 
jurisdiction  of  said  cause.  That  your  petitioner  adopts  as  a 
part  of  this  petition,  to  the  same  extent  as  if  copied  herein 
in  full  the  transcript  filed  by  it  in  this  cause  in  this  court. 

Wherefore  petitioner  prays  that  your  honor  will  enter  an 
order  staying  all  proceedings  in  the  Marengo  law  and  equity 
court  in  said  cause,  pending  a  decision  by  this  honorable 
court  as  to  its  jurisdiction  to  hear  and  try  this  case,  and  that 
the  said  Marengo  law  and  equity  court  and  the  plaintiflfs  in 
this  cause  be  enjoined  from  proceeding  further  with  said 
cause  in  said  court  until  the  question  of  the  jurisdiction  of 
this  court  to  hear  and  try  this  cause  be  determined. 

Petitioner  further  prays  your  honor  that  all  such  further, 
other  and  different  orders  and  decrees  be  had  and  made  as 
the  nature  of  petitioner's  case  may  require,  and  as  may  be 
necessary  to  preserve  the  orderly  administration  of  justice 
of  this  cause.  Southern  Railway  Company, 

By  J.  T.  Stokely. 
McDaniel  &  Whitfield, 
Pettus,  Fuller  &  Lapsley, 

Attorneys. 

[Verification,] 
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Ho.  1757. 

Stipulation  as  to  Record  on  Removal  from  a  State  Court 

[Entitle  in  State  Court] 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  this  cause  that  a  partial  transcript,  including  the 
pleadings  and  orders  of  court,  may  be  made  out  and  filed  in 

the  United  States  court  for  the  district  of  ,  and 

upon  the  filing  thereof  the  plaintiffs  will  enter  a  motion  to 
remand  this  cause  to  the  state  court;  that  if  the  said  motion 
be  decided  adversely  to  the  plaintiffs  and  parties  joining  in 
the  same,  then  the  party  removing  this  cause  from  the  state 

court  to  the  district  court  of  the  United  States  for  the 

district  of ,  shall  complete  the  said  transcript  by  copying 

and  causing  to  be  filed  in  the  said  district  court  the  many 
depositions  now  on  file  in  the  state  court  herein,  including 
the  depositions  on  file  in  the  case  of  Sharpe  v.  National  Bank, 
which,  by  stipulation  herein,  are  to  be  read  upon  the  hearing 
of  this  cause,  the  purpose  of  this  stipulation  is  to  have  the 
question  of  the  validity  of  the  removal  from  the  state  court 
to  the  federal  court  determined  before  requiring  a  complete 
transcript  of  the  record  as  it  exists  in  the  state  court  filed 
in  the  federal  court  X.  &  X., 

Attorneys  for  Plaintiffs  and  Cross-plaintiffs. 

Y.  &  Y., 
Attorneys  for  the  Defendant. 


Ho.  1758. 

Order  Fixing  Time  Within  Which  to  Reform  Pleadings  on 

Removal  from  a  State  Court.  (1) 
[Caption.] 

And  on  the  day  of  came  the  complainant,  by 

counsel,  and  on  his  motion  it  is  ordered  that  he  do  have  until 
the day  of to  reform  his  bill  of  complaint  herein. 

(l)As  to  the  time  within  which  to  plead  after  removal,  sec  Phenix 
Ins.  Co.  V.  Charleston  Bridge  Co.,  65  Fed.  628,  13  C.  C.  A.  58;  Torrent  v. 
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Lumber  Co..  37  Fed.  Ill ;  Wilcox  &  Gibbs  Guano  Co.  v.  Ins.  Co.,  60  Fed 
929;  Pelzer  Mfg.  Co.  v.  Ins.  Co.,  40  Fed.  185. 

As  to  when  repleading  is  necessary,  see  Perkins  v.  Hendryx,  23  Fed. 
418;  In  re  Foley.  Id  Fed.  390;  Phelps  v.  Elliott.  26  Fed.  881;  Whittcnton 
Mfg.  Co.  V.  Memphis  &  O.  R.  Packet  Co.,  19  Fed.  273;  Wright  v.  Ry.  Co.. 
117  U.  S.  1007;  Leo  v.  Union  Pac.  Ry.  Co.,  17  Fed.  273;  Judicial  Code. 
Sec.  38,  and  Motley  Co.  v.  Detroit  Steel  Co.,  130  Fed.  396;  Stockton  v. 
Oregon  Short  Line  Ry.  Co.,  170  Fed.  627;  Bryant  Co.  v.  Robinson,  149 
Fed.  321.  79  C.  C.  A.  259.  See  Williams'  Jurisdiction  and  Practice  of  the 
Federal  Courts,  p.  147;  Simkins'  A  Federal  Equity  Suit,  pp.  864  to  868; 
Foster's  Fed.  Prac,  5th  ed,  Sec  555 ;  note  23  at  p.  1896. 

Amendment  op  Removal  Petition  in  Federal  Court.  In  a  suit  com- 
menced in  a  state  court  in  Utah  the  petition  alleged  that  "the  defendant 
was  and  now  is  a  corporation  organized  and  existing  under  the  laws  of 
Colorado.*'  The  petition  for  removal  alleged  the  jurisdictional  amount 
and  diversity  of  citizenship. 

Motion  to  remand  was  made  on  the  ground  of  lack  of  jurisdictional 
amount,  but  concurrently  therewith  the  removing  defendant  filed  a  cross- 
complaint  seeking  foreclosure,  and  therein  alleging  that  defendant  was  a 
citizen  of  Colorado  and  plaintiff  was  a  citizen  of  Utah,  thus  for  the  first 
time  putting  on  the  record  the  place  of  citizenship  of  each  party. 

The  motion  to  remand  was  then  supplemented  by  the  additional  aver- 
ment that  the  diversity  of  citizenship  did  not  at  the  time  of  the  removal 
appear  on  the  record. 

The  amendment  was  permitted  on  the  ground  that  the  citizenship  of 
defendant  was  completely  stated  in  the  initial  petition,  averment  was  made 
of  diversity,  the  place  of  citizenship  (Utah)  of  the  plaintiff  appeared  in 
the  trust  deed,  of  record,  on  which  the  suit  was  based,  and  amendment  of 
the  petition  for  removal  was  made  before  any  trial  of  the  merits,  and 
plaintiff  was  in  nowise  injured  thereby.  Kinney  v.  Columbia  Savings 
Assn.,  191  U.  S.  78;  Parker  v.  Overman.  18  How.  137;  Carson  v.  Dun- 
ham, 121  U.  S.  421. 

In  Crehore  v.  Ohio,  etc.,  Ry.  Co.,  131  U.  S.  240,  the  circuit  court  had 
disposed  of  the  case,  and  in  the  supreme  court  the  matter  of  the  amend- 
ment of  the  removal  petition  to  show  diversity,  but  the  amendment  was 
denied  because  the  case  had  been  disposed  of  by  the  court  in  which  such 
amendment  could  properly  be  entertained.  See  also  Grace  v.  American 
Central  Ins.  Co.,  109  U.  S.  278,  285;  Thayer  v.  Life  Assn.,  112  U.  S.  717, 
720;  Robertson  v.  Case,  97  U.  S.  646;  Morgan's  Executor  v.  Gay,  19 
Wall.  81. 

Powers  V.  C.  &  O.  Ry.  Co.,  169  U.  S.  92,  recognizes  the  right  of  amend- 
ment; at  page  101  the  court  says: 

"But  if,  upon  the  face  of  the  petition  for  removal  and  of  the  whole 
record  cf  the  state  court,  sufficient  grounds  for  removal  are  shown,  the 
petition  may  be  amended  in  the  circuit  court  of  the  United  States,  by 
leave  of  that  court,  by  stating  more  fully  and  distinctly  the  facts  whidi 
support  those  grounds.*' 
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Where  defendant  in  petition  for  removal  alleges  that  the  plaintiff  is  a 
citizen  of  the  United  States  and  a  resident  of  the  state  of  New  York, 
and  on  motion  to  remand  the  plaintiff  states  that  he  is  an  alien,  the  de- 
fendant may  amend  his  petition  to  accord  with  the  facts.  Matarazzo  v. 
Hustis,  256  Fed.  8S2. 

Amendment  to  show  jurisdiction  is  provided  by  Judicial  Code,  Sec. 
274c,  in  cases  of  diversity  of  citizenship,  at  any  stage  of  the  proceedings 
and  in  the  .appellate  court ;  prior  to  the  statute  the  appellate  court  did  not 
admit  amendment  in  such  case,  but  in  judgment  of  reversal  would  direct 
ajnendment,  if  proper,  in  the  lower  court.  Kennedy  v.  Bank,  8  How.  586, 
12  L.  Ed.  1209;  Denny  v.  Pironi,  141  U.  S.  121.  35  L.  Ed.  657;  Bitchburg 
Ry.  Co.  v.  Nichols,  85  Fed.  869,  29  C.  C.  A.  464. 

For  the  application  of  Section  274r,  see  Swayne  v.  Barsch,  226  Fed. 
581,  141  C.  C.  A.  337. 

Where  the  district  court  allows  an  amendment  in  the  petition  for  re- 
moval, such  act  is  a  matter  of  judicial  discretion  and  can  not  be  made  the 
basis  of  a  proceeding  in  error  or  on  appeal.  Ayers  v.  Watson,  137  U.  S. 
584,  34  L.  Ed.  803. 

PitocEEETNGS  AFTES  REMOVAL.  It  is  the  general  rule  that  the  federal 
court  will  follow  state  court  procedure  in  reference  to  rehearings,  the  rule 
also  being  that  all  interlocutory  questions  decided  by  the  state  court  prior 
to  removal  will  be  regarded  as  res  adjudicata  in  the  federal  court.  Deni- 
son  v.  Shawmut  Min.  Co.,  124  Fed.  860. 

But  a  ruling  of  the  state  court  denying  a  motion  to  set  aside  service  of 
summons  was  held  not  conclusive  on  the  federal  court.  Remington  v.  C. 
P.  Ry.  Co.,  198  U.  S.  95,  49  L.  Ed.  959.  See  also  Hoyt  v.  Ogden  Port- 
land Cement  Co.,  185  Fed.  889;  Lathrop-Shea  Co.  v.  Interior  Construction 
Co.,  150  Fed.  666;  Flint  v.  Coffin.  176  Fed.  872.  100  C.  C.  A.  342. 

Although  the  case  was  dismissed  after  removal  to  the  federal  court,  it 
may  again  be  brought  in  the  state  court,  where  the  dismissal  was  volun- 
tary, and  so  held  in  Southern  Ry.  Co.  v.  Miller,  217  U.  S.  209,  54  L.  Ed. 
732,  where  action  was  brought  against  the  railway  company  and  some  of 
its  servants,  was  removed,  dismissed  by  plaintiff,  and  again  brought  in  the 
state  court.    See  3  Ga.  App.  410. 

Section  29  of  the  Judicial  Code  does  not  abolish  pleas  to  the  jurisdic- 
tion for  want  of  proper  service  in  the  state  court  by  the  provision  thait 
"the  parties  so  removing  the  said  cause  shall,  within  thirty  days  thereafter, 
plead,  answer  or  demur  to  the  declaration,  etc.,"  on  the  theory  that  a  plea 
to  the  jurisdiction  is  not  such  pleading  as  is  required.  Such  right  is  pre- 
served, and  its  preservation  is  further  asserted  by  Judicial  Code,  Sec.  38, 
requiring  that  the  removed  case  be  proceeded  with  as  if  originally  filed 
therein.  Garvey  v.  Compania  Metalurgica  Mexicana,  222  Fed.  732;  Cain 
V.  Commercial  Pub.  Co.,  232  U.  S.  124,  58  L.  Ed.  534. 

Judicial  Code,  Sec.  38,  provides  that  in  all  removed  suits  the  district 
court  shall  proceed  as  if  the  suit  had  been  originally  brought  therein,  and 
as  if  the  proceedings  had  in  the  state  court  were  had  in  the  district  court. 
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According  to  the  provisions  of  Judicial  Code,  Sec.  29,  the  party  peti- 
tioning for  the  removal  has  thirty  days  in  which  to  file  the  transcript  in 
the  district  court;  until  that  time  elapses  the  regular  order  of  procedure 
is  suspended,  although  the  case  passes  to  the  jurisdiction  of  the  district 
court  immediately  iipon  the  filing  of  the  removal  petition  and  bond  where 
the  case  is  removable.    Goldberg  v.  German  Ins.  Co.,  152  Fed.  831. 

Legal  and  equitable  remedies  are  made  available  in  the  federal  courts 
now.  with  less  effect  given  to  their  technical  distinctions,  by  amendments 
to  the  Judicial  Code  found  in  Sections  274a  and  274b;  these,  respectively, 
permit  amendment  to  pleadings  at  law  or  in  equity  to  obviate  objections 
that  the  suit  was  not  brought  on  the  proper  side  of  the  court;  permit 
equitable  defenses  and  afTirmative  relief  to  defendant  in  a  suit  at  law; 
and  of  course  these  statutor\'  remedies  are  available  in  removed  cases 
under  the  provisions  of  Judicial  Code,  Sec.  38. 

A  proceeding  for  partition  upon  removal  is  properly  transferred  to  the 
equity  calendar.  Highland  Park  Mfg.  Co.  v.  Steele.  232  Fed.  10,  146  C. 
C.  A.  202. 

Defective  Service — Where  Attacked.  It  is  not  necessary  to  object  in 
the  state  court  to  defects  in  the  service  of  the  summons,  or  other  juris- 
dictional objections,  since  such  objections  are  not  waived  by  removal  and 
may  be  availed  of  "in  the  federal  court.  Beach  v.  Kerr  Turbine  Co.,  243 
Fed.  706;  Cleveland  &  Western  Coal  Co.  v.  Ilillman,  245  Fed.  200;  Par- 
tola  Mfg.  Co.  V.  N.  &  W.  Ry.  Co ,  250  Fed.  273. 

But  objections  of  this  nature  are  waived  by  answering  in  the  federal 
court.    Roman  v.  Lehigh  Valley  Coal  Co.,  241  Fed.  595. 

And  the  federal  court  is  not  bound  by  the  decision  of  the  state  court 
on  the  question  whether  jurisdiction  was  therein  acquired  over  the  defend- 
ant. Hudson  Navigation  Co.  v.  Murray,  236  Fed.  419;  Feister  v.  Ilulick, 
228  Fed.  821. 

The  federal  court  may  permit  amendment  of  the  complaint  and  new 
summons  thereon  after  setting  aside  the  service  in  the  state  court.  U.  S. 
Fidelity  &  Guaranty  Co.  v.  Woodson  County,  145  Fed.  144,  76  C.  C.  A.  114. 

Facts  Triable  only  in  tue  United  States  Court.  It  has  long  been 
held  that  questions  of  fact  are  triable  only  in  the  federal  court  to  which 
removal  is  sought,  and  this  rule  receives  reiteration  in  Chicago,  etc..  Rail- 
way Co.  V.  Dowell,  229  U.  S.  102,  57  L.  Ed.  1090. 
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PETITIONS,  REQUESTS  TO   CHARGE,  PLEAS,  ETC. 

No.  1759. 

Claim  for  Drawback  on  Foreign  Bottles  and  Corks  Used  in 
the  Manufacture  of  Bottled  Beer  for  Export. 

In  the  Court  of  Claims. 

The  A.  B.  Brewing  Company 

vs.  [  No. 

The  United  States. 

Petition. 

To  the  Honorable  the  Court  of  Claims : 

The  claimant,  The  A.  B.  Brewing  Company,  respectfully 
represents : 

The  claimant  is,  and  has  been  continuously  for  a  period  long 
preceding  the  dates  of  all  the  matters  hereinafter  stated,  a  cor- 
poration created,  organized  and  doing  business  under  the  laws 
of  the  state  of ,  engaged  in  the  business  of  brewing,  manu- 
facturing, bottling  and  selling  fermented  liquors,  both  for  do- 
mestic consumption  and  for  export,  and  having  its  brewery  and 
principal  place  of  business  in  the  city  of ,  in  said  state  of 


By  section  25  of  the  act  entitled  "An  act  to  reduce  the  reve- 
nue and  equalize  duties  on  imports,  and  for  other  purposes," 
approved  October  i,  1890,  it  is  provided  as  follows : 

"That  where  imported  materials  on  which  duties  have  been 


♦The  clerical  force  of  the  Court  of  Claims  was  very  courteous  and 
helpful  in  the  selection  of  Records  in  that  Court  and  in  giving  informa- 
tion relating  to  the  practice  therein;  grateful  acknowledgment  is  hereby 

made  of  that  assistance. — Editor. 
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paid,  are  used  in  the  manufacture  of  articles  manufactured  or 
produced  in  the  United  States,  there  shall  be  allowed  on  the 
exportation  of  such  articles,  a  drawback  equal  in  amount  to  the 
duties  paid  on  the  materials  used,  less  one  per  centum  of  such 
duties :  Provided,  That  when  the  articles  exported  are  mjide 
in  part  from  domestic  materials,  the  imported  materials,  or  the 
parts  of  the  articles  made  from  such  materials  shall  so  appear 
in  the  completed  articles  that  the  quantity  or  measure  thereof 
may  be  ascertained.  And  provided  further,  That  the  draw- 
back on  any  article  allowed  under  existing  law  shall  be  con- 
tinued at  the  rate  herein  provided.  That  the  imported  ma- 
terials used  in  the  manufacture  or  production  of  articles  en- 
titled to  drawback  of  customs  duties  when  exported  shall  in  all 
cases  where  drawback  of  duties  paid  on  such  materials  is 
claimed,  be  identified,  the  quantity  of  such  materials  used  and 
the  amount  of  duties  paid  thereon  shall  be  ascertained,  the 
facts  of  the  manufacture  or  production  of  such  articles  in  the 
United  States  and  their  exportation  therefrom  shall  be  deter- 
mined, and  the  drawback  due  thereon  shall  be  paid  to  the  manu- 
facturer, producer,  or  exporter,  to  the  agent  of  either  or  to  the 
person  to  whom  such  manufacturer,  producer,  exporter  or 
agent  shall  in  writing  order  such  drawback  paid,  under  such 
regulations  as  the  secretary  of  the  treasury  shall  prescribe.*' 

That  by  section  22  of  the  act  entitled  "An  Act  to  reduce 
taxation,  to  provide  revenue  for  the  government,  and  for  other 
purposes,"  which  took  eflfect  on  the  28th  day  of  August,  in  the 
year  1894,  the  provisions  of  said  section  25  of  the  Act  ap- 
proved October  i,  1890,  were  re-enacted  word  for  word,  and 
remained  in  force  until  the  24th  day  of  July,  in  the  year  1897, 
when,  by  section  30  of  the  act  approved  on  that  date,  entitled 
"An  Act  to  provide  revenue  for  the  government  and  to  encour- 
age the  industries  of  the  United  States,*'  they  were  again  re- 
enacted,  word  for  word,  and  are  still  in  force. 

That  while  said  Acts  of  October  i,  1890,  and  August  28 
1894,  were  in  force,  to  wit,  at  various  dates  beginning  the  1st 
day  of  February,  in  the  year  1893,  and  ending  on  the  26th  day 
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of  October,  in  the  year  1894,  the  claimant  in  this  case  in  the 
regular  and  ordinary  course  of  its  business  aforesaid,  exported 
from  the  United  States  a  large  quantity  of  bottled  beer,  brewed 
and  manufactured  by  them,  and  in  the  manufacture  whereof 
the  hops,  barley,  bottles  and  corks  were  exclusively  of  foreign 
origin  and  which  had  been  regularly  imported  into  the  United 
States,  and  on  all  of  which  duty  had  been  paid  to  the  United 
States  according  to  law. 

In  the  manufacture  of  beer  for  export  it  becomes  necessary 
to  kill  the  yeast  in  the  beer  in  order  to  prevent  second  fermenta- 
tion and  consequent  ruin  of  the  beer,  and,  in  order  to  destroy 
the  germs  of  yeast,  the  finished  beer  must  be  steamed  to  the 
degree  necessary  to  kill  such  germs,  and  for  that  purpose  the 
beer  must  be  inclosed  securely  in  some  vessel  to  prevent  the 
escape  of  the  carbonic  acid  gas,  and  of  all  such  vessels  a  bot- 
tle manufactured  of  glass  is  the  one  best  adapted  for  that  pur- 
pose. Such  beer,  after  being  subjected  to  the  process  of  steam- 
ing, is  materially  different  from  the  beer  before  being  sub- 
jected to  steaming,  and  in  order  to  create  such  different  article 
a  closed  glass  bottle  is  indispensable,  and  the  bottles  and  corks, 
forming  a  portion  of  the  complete  manufactured  article  known 
as  "bottled  beer,"  are,  as  well  as  the  hops  and  barley  entering 
into  the  same,  a  necessary  component  part  of  the  article  when 
completed  and  in  a  condition  ready  for  export. 

Under  section  3019  of  the  Revised  Statutes  of  the  United 
States,  which  is  a  provision  similar  but  not  identical  in  terms 
with  the  provisions  of  the  Acts  of  1890,  1894  and  1897  herein- 
before quoted,  it  was  ruled  by  the  treasury  department,  un- 
der date  of  March  31,  1886,  that  "On  the  exportation  of  beer 
manufactured  wholly  of  imported  materials,  bottled  in  imported 
bottles  and  corked  with  imported  corks,  a  drawback  will  be  al- 
lowed for  the  hops,  rice,  and  barley  used  in  the  manufacture 
at  the  rate  prescribed  by  the  department's  letter  to  you  on  the 
2Sth  instant,  and  for  the  bottles  and  corks  at  the  rate  of  duty 
paid  thereon,  less  the  legal  retention  of  10  per  cent;"  and  in  the 
official  table  of  drawback  rates  prescribed  by  the  secretary  of 


2660  COURT   OF   CLAIMS. 

the  treasury  under  date  of  August  17,  1886,  bottles  and  corks 
used  in  bottling  beer  were  specifically  named  as  entitled  to  the 
benefit  of  drawback  rates  to  the  full  amount  of  the  duty  paid. 
This  ruling  remained  in  force  until  the  28th  day  of  October, 
in  the  year  1890,*  when,  under  the  Tariff  Act  of  October  i, 
1890,  it  was  ruled  that  "imported  bottles  used  in  the  bottling 
of  fermented  liquors  made  in  the  United  States,  wholly  from 
domestic  grain  and  hops,  are  not  entitled  to  the  exportation  of 
such  bottled  beer  to  drawback  under  the  provisions  of  sec- 
tion 25  of  the  Act  of  October  i,  1890."  But,  notwithstanding 
this  ruling,  drawback  continued  to  be  allowed  and  paid  on  bot* 
ties  and  corks  used  in  the  bottling  of  fermented  liquors  made 
in  the  United  States  from  foreign  grain  and  hops,  as  well  as 
upon  such  grain  and  hops  themselves,  until  the  24th  day  of 
March,  in  the  year  1893,  when  by  a  further  ruling  of  the  treas- 
ury department  all  earlier  decisions  authorizing  the  allowance 
of  drawback  on  imported  bottles,  corks  and  tin  foil  used  in  bot- 
tling beer  for  export  were  rescinded  and  set  aside,  and  from 
and  after  the  date  of  said  last  mentioned  decision  the  treasury 
department  has  refused  to  allow  any  drawback  whatever  on 
bottles,  corks  or  tin  foil  used  in  the  manufacture  of  bottled 
beer  for  export,  irrespective  of  the  question  whether  the  hops 
and  barley  used  in  the  manufacture  of  such  beer  were  of  for- 
eign or  domestic  origin. 

The  claimant  herein,  relying  upon  the  law  and  upon  the 
earlier  decisions  of  the  treasury  department  thereunder,  pur- 
chased from  time  to  time  large  quantities  of  foreign  bottles 
and  corks,  as  well  as  of  foreign  hops  and  barley,  for  use 
in  the  manufacture  of  bottled  beer  for  the  export  trade,  on  all 
of  which  bottles  and  corks,  as  well  as  upon  the  hops  and  bar- 
ley, the  duties  imposed  by  law  were  paid  at  the  time  of  their 
importation,  and  the  same  were  used  in  the  manner  hereinbe- 
fore described  in  the  manufacture  of  bottled  beer  for  the  export 
trade,  and  such  beer  was  thereupon  exported  to  foreign  ports 
in  different  quarters  of  the  globe. 

The  claimant  duly  entered  the  same  at  the  custom  house  at 
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the  port  of  Milwaukee  for  exportation  for  the  benefit  of 
drawback,  and  made  proof  to  the  satisfaction  of  the  collector  of 
said  port  of  the  foreign  origin  of  said  hops,  barley,  bottles  and 
corks,  of  the  payment  of  duties  thereon  and  the  amount  thereof, 
and  of  the  fact  that  the  same  had  been  used  in  the  manufacture 
of  bottled  beer  as  hereinbefore  set  forth,  and  otherwise  com- 
plied with  the  law  and  with  all  the  regulations  prescribed  by  the 
secretary  of  the  treasury  thereunder  for  the  establishment  of 
the  right  to  drawback.  But  said  collector,  acting  under  and 
in  obedience  to  the  decision  of  the  treasury  department  herein- 
before referred  to,  dated  March  24,  1893,  refused  to  allow  the 
drawback  on  the  bottles  and  corks  and  was  willing  only  to  al- 
low the  same  on  the  hops  and  barley,  but  none  of  said  draw- 
back has  been  paid,  owing  to  the  unwillingness  of  these  claim- 
ants to  accept  the  drawback  on  the  hops  and  barley  alone  lest, 
as  they  were  included  in  the  same  entry  with  the  bottles  and 
corks,  an  acceptance  of  the  same  might  be  pleaded  in  bar  to 
their  right  to  recover  drawbacks  also  on  the  bottles  and 
corks. 

On  the  entries  so  made  for  exportation  of  bottled  beer  manu- 
factured exclusively  from  foreign  hops,  barley,  bottles  and 
corks  from  the  ist  day  of  February,  in  the  year  1893,  to  the 
26th  day  of  October,  in  the  year  1894,  the  total  amount  of 
drawback  on  the  hops  and  barley,  being  the  amount  of  duties 
paid  thereon  less  the  legal  retention  of  one  ( i )  per  cent.,  was 
two  thousand  three  hundred  and  seventy-one  dollars  and  thirty- 
five  cents  ($2,371.35),  and  on  bottles  and  corks  nine  thousand 
eight  hundred  and  seventeen  dollars  and  ninety-seven  cents 
($9,817.97),  making  a  total  of  drawback  due  on  such  ex- 
portations,  twelve  thousand  one  hundred  and  eighty-nine  dol- 
lars and  thirty-two  cents  ($12,189.32),  which  amount  the 
claimant  herebv  claims. 

No  other  action  than  as  aforesaid  has  been  had  on  this  claim 
in  Congress  or  by  any  of  the  departments.  (2) 

The  claimant  is  the  sole  owner  of  this  claim  and  the  only 
person  interested  therein;  and  no  assignment  or  transfer  of 
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this  claim,  or  any  part  thereof  or  interest  therein,  has  been 
made.  (2) 

The  claimant  is  justly  entitled  to  the  amount  herein 
claimed  from  the  United  States,  after  allowing  all  just  cred- 
its and  offsets.  The  claimant  is  a  citizen  of  the  United 
States,  and  has  at  all  times  borne  true  allegiance  to  the  gov- 
ernment thereof,  and  has  not  in  any  way  voluntarily  aided, 
abetted,  or  given  encouragement  to  rebellion  against  the  said 
government;  and  the  claimant  believes  the  facts  as  stated  in 
this  petition  to  be  true.  (2)  And  the  claimant  claims  twelve 
thousand  one  hundred  and  eighty-nine  dollars  and  thirty-two 
cents  ($12,189.32).  X.  &  X.', 

Attorne3rs  for  Claimant. 

State  of , 

County  of ,  ss. 

S.  B.,  secretary  of  the  A.  B.  Brewing  Co.,  the  claimant 
corporation,  being  duly  sworn,  deposes  and  says :  I  am  secre- 
tary of  the  A.  B.  Brewing  Co.,  the  claimant  in  this  case.  I 
have  read  the  above  petition,  and  the  matters  therein  stated 
are  true,  to  the  best  of  my  knowledge  and  belief. 

S.  B. 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D. .  J.  N., 

[Seal,]  Notary  Public,  County,  . 

(1)  The  court  of  claims  is  a  special  court  created  by  congress  for  the 
adjudication  of  claims  against  the  United  States  February  24,  1855;  its 
jurisdiction  was  extended  to  all  claims  founded  upon  any  law  of  congress, 
or  regulation  of  an  executive  department,  or  contract  express  or  implied 
with  the  United  States. 

In  1863  a  statute  conferred  jurisdiction  over  set-offs,  counterclaims, 
claims  for  damages,  liquidated  or  unliquidated,  or  other  demands  what- 
soever on  the  part  of  the  government,  and  providing  for  appeal  to  the 
supreme  court,  and  other  details;  further  amendments  were  made  in  1868, 
in  the  interest  of  a  more  satisfactory  disposition  of  the  claims  become 
more  numerous  because  of  the  Civil  War.  Further  statutory  changes 
were  made  in  1883,  1887,  1891,  and  finally  the  entire  body  of  statutory 
provisions  were  codified  in  the  Judicial  Code,  Secs^  136  to  187,  36  Stat  L. 
pp.  1135  to  1143. 
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For  a  brief  history  of  this  court,  see  Illinois  Law  Review,  Vol.  XIII, 
No.  1,  May.  1918.  pp.  19  to  28,  tiilc.  Special  Federal  Courts 

Jurisdiction  of  the  Court. — Judicial  Code,  Sec.  145,  deals  with  juris- 
diction as  follows: 

1.  Claims  against  the  United  States — founded  upon  the  constitution  or 
any  law  of  congress;  upon  any  regulation  of  an  executive  department; 
upon  any  contract  express  or  implied,  with  ihc  government  of  the  United 
States,  or  for  damages,  liquidated  or  unliquidated  in  cases  not  sounding 
in  tort;  in  all  these  cases  of  jurisdiction  the  matter  mu>t  be  such  as  to 
entitle  to  a  remedy  in  a  court  of  law,  equity  or  admiralty,  if  the  United 
States  were  a  suable  party  therein. 

2.  All  set-offs,  counterclaims,  claims  for  damages,  whether  liquidated 
or  unliquidated,  or  other  demands  whatsoever  on  the  part  of  the  govern- 
ment of  the  United  States  against  any  claimant  against  the  government  in 
this  court. 

3.  Claims  of  disbursing  officers — for  relief  from  responsibility  for  loss, 
while  in  line  of  duty,  of  government  funds,  etc. 

Judicial  Code,  Sec.  153,  specifically  provides  that  claims  growing  out 
of  treaties  shall  not  be  cognizable  in  this  court. 

Section  154  prohibits  prosecution  of  any  claim  in  this  court  if  the  same 
claim  is  pending  in  any  other  court  against  anyone  acting  for  the  United 
States. 

Section  155  opens  up  the  court  to  aliens  of  such  countries  as  exercise 
reciprocity  in  such  matters. 

Section  162  gives  jurisdiction  over  claims  for  property  taken  subsequent 
to  June  1,  1865,  and  sold  as  abandoned  property  and  the  proceeds  placed 
in  the  United  States  treasury,  under  congressional  act,  for  the  owners — 
the  act  relating  to  insurrectionary  districts. 

Section  177  prohibits  interest  unless  the  contract  out  of  which  the  claim 
arises  provides  therefor. 

Section  180  provides  a  proceeding  by  which  the  amount  due  the  United 
States  in  certain  cases  of  indebtedness  on  the  part  of  an  agent  or  officer 
thereof  where  an  accounting  is  applied  for,  may  be  determined  by  the 
court;  in  such  proceeding  judgment  can  not  be  given  for  the  petitioner. 
Gerding  v.  U.  S.,  26  C.  Cls.  319.  But  there  need  not  be  a  finding  for  the 
government  in  all  such  cases ;  it  may  be  determined  that  there  is  nothing 
due  either  party.    Same  case. 

A  conception  of  the  jurisdiction  of  this  court  may  be  had  from  the 
annual  report  of  the  attorney-general  of  the  United  States  for  the  year 
1916,  as  follows: 

"Into  this  branch  of  the  department  of  justice  came  the  myriad  of 
suits  to  which  our  liberal  government  has  submitted  itself  by  a  long  series 
of  acts  of  congress,  so  that  today  any  citizen  of  the  United  States,  or  any 
citizen  of  a  foreign  country  whose  government  allows  Americans  a  recip- 
rocal privilege,  may  sue  the  government  of  the  United  States  upon  any 
debt,  claim,  or  obligation  of  a  contractual  nature,  and  also  in  respect  of 
patent  rights  even  where  the  basis  of  claim  is  not  contractual  but  tortious. 
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It  is  believed  that  no  other  nation  has  gone  so  far  in  submitting  itself  to 
suit  as  has  our  federal  government. 

''In  addition  to  the  extensive  general  jurisdiction  of  the  court  of 
claims,  constantly  growing  more  extensive  as  the  scope  of  the  govern- 
ment's contractual  activity  increases,  and  in  addition  to  the  numerous 
special  jurisdictions  conferred  by  congress  from  time  to  time,  this  court 
has  an  interesting  but  laborious  jurisdiction  of  historical  controversies, 
which  require  much  research  and  investigation  from  the  attorneys  repre- 
senting the  government." 

The  subjects  of  litigation  are  classed  as: 

a.  General  Jurisdiction  Cases. 

b.  Departmental  Cases, 
c  Congressional  Cases. 

d.  Indian  Depredation  Cases, 
of  which  it  is  said: 

**General  jurisdiction  cases  are  those  in  which  claimants  sue  directly 
in  the  court  of  claims  under  the  Judicial  Code  and  the  court's  judgments, 
subject  to  appeals  to  the  supreme  court»  are  final.  They  find  their  origin 
largely  in  the  numerous  contracts  made  by  all  departments  of  the  govern- 
ment for  the  building  of  battleships,  cruisers  and  other  vessels ;  the  erection 
of  public  buildings ;'  dredging  and  improvement  of  rivers  and  harbors ;  the 
building  and  maintenance  of  dams,  locks,  and  sea  walls;  reclamation  pro- 
jects; construction  of  dry  docks;  contracts  for  army  supplies;  contracts 
with  mail  contractors  and  railroad  companies  for  carrying  mails ;  claims  for 
the  alleged  use  and  infringement  of  patented  devices,  and  suits  wherein 
it  is  contended  that  an  implied  contract  exists. 

"A  large  amount  of  litigation  involves  the  construction  of  statutes 
affecting  the  pay  of  the  army  and  na\^  and  civil  employes  of  the  govern- 
ment; the  reimbursement  of  disbursing  ofllicers  for  United  States  funds 
lost  without  negligence;  cases  referred  to  the  court  by  special  acts  of 
congress  relating  to  dealings  with  the  Indians;  so-called  cotton  claims, 
filed  under  Section  162  of  the  Judicial  Act  approved  March  3,  1911,  and 
numerous  claims  for  property  taken  under  Article  V  of  the  constitution. 

"Under  contracts  of  the  navy  for  the  building  of  battleships,  cruisers, 
etc.,  the  amount  claimed  in  pending  suits  is  approximately  $10,000,000; 
the  dry-dock  litigation  approximates  $4,200,000;  patent  suits  involve  be- 
tween fifteen  and  twenty  millions;  litigations  growing  out  of  the  improve- 
ment of  rivers  and  harbors  aggregates  several  million  dollars.  Qaims  for 
additional  compensation  for  carrying  the  mails,  including  parcel  post  mat- 
ter, involve  many  millions  of  dollars.  There  are  appro ximatey  1,000  suits 
pending  to  recover  the  proceeds  of  cotton  taken  and  sold  by  the  United 
States  authorities  after  June,  1865,  amounting  to  $4,700,000,  and  being 
theoretically  in  the  United  States  treasury. 

"Departmental  cases  involve  questions  referred  by  the  heads  of  the 
various  executive  departments  under  authority  of  Section  148  of  the 
Judicial  Code,  wherein  they  desire  opinions  of  the  court  for  their  informa* 
tion  and  guidance. 
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"Congressional  cases  are  before  the  court  by  reference  of  congress  under 
the  acts  of  March  3,  1^3,  and  March  3,  1887,  commonly  known  as  the 
Bowman  and  Tucker  Acts,  and  authority  of  Section  151  of  the  Judicial 
Code  of  March  3,  1911.  In  these  cases  the  court  does  not  render  judg- 
ment, but  makes  findings  and  reports  the  same  to  congress.  In  addition  to 
the  large  number  of  so-called  Civil  War  claims,  mai.y  others  have  been 
referred  for  findings  where  the  claimants  could  not  bring  action  by  suing 
directly  in  the  court. 

"Indian  depredation  cases  arc  those  brought  under  the  jurisdictional 
act  of  March  3,  l€9\  (26  Stat.  851),  in  which  claims  are  made  for  prop- 
erty of  citizens  of  the  United  States  taken  or  destroj'ed  by  Indians  be- 
longing to  any  band,  tribe,  or  nation  in  amity  with  the  United  States. 
The  act  of  January  11,  1915  (38  Stat.  791),  amended  the  act  of  March  3, 
1891,  and  enlarged  the  jurisdiction  of  the  court  of  claims  so  as  to  include 
also  'claims  for  property  of  inhabitants  of  the  United  States,  taken  or 
destroyed  by  Indians  belonging  to  any  tribe  in  amity  with  the  United 
States.'  Prior  to  this  amendatory  act  the  jurisdiction  of  the  court  was 
limited  to  'claims  for  property  of  citizens  of  the  United  States/  The  act 
also  provides  for  the  reinstatement  of  'all  cases  *  ♦  *  which  have  been 
dismissed  by  the  court  for  want  of  proof  of  the  citizenship  of  the  claimant.* 

"It  is  impossible  to  convey  in  a  document  of  this  kind  any  adequate 
idea  of  the  important  and  intricate  questions  of  law  and  fact  which  are 
presented  to  the  court  of  claims  for  determination,  or  the  great  respon- 
sibihty  resting  upon  the  court.  Thorough  familiarity  with  the  work  is 
the  only  means  by  which  the  scope  of  the  litigation  defended  by  this  bureau 
can  be  comprehended." 

Subsequent  annual  reports  of  the  attorney-general  deal  with  the  work 
of  this  court  in  equally  enlightening  fashion. 

The  jurisdiction  of  this  court  is  entirely  statutory,  inasmuch  as  the 
government  may  be  sued  only  upon  its  consent,  and  it  may  therefor  abso- 
lutely fix  and  detennine  the  conditions  of  such  suits.  Schillinger  v.  U.  S.. 
155  U.  S.  163,  39  L.  Ed.  108;  Treat  v.  Farmers'  Loan  Co.,  185  Fed.  760. 
108  C  C.  A.  98;  Kirk  v.  U.  S..  204  U.  S.  668,  51  L.  Ed.  674;  Thurston 
V.  U.  S..  232  U.  S.  469,  58  L.  Ed.  688. 

Service  of  the  writs  of  this  court  runs  throughout  the  entire  United 
States.    U.  S.  v.  Borcherling,  185  U.  S.  223,  46  L.  Ed.  884. 

Under  these  jurisdictional  provisions  the  court  of  claims  can  enter- 
tain only  money  demands  against  the  government;  decrees  for  specific 
performance  or  for  the  delivery  of  specific  property  are  beyond  its  scope. 
U.  S.  v.  Jones.  131  U.  S.  1,  33  L.  Ed.  90. 

Certain  claims  for  property  seized  by  United  States  military  author- 
ities during  the  Spanish  War  are  not  cognizable  in  this  court.  Herrera 
V.  U.  S..  222  U.  S.  558,  56  L.  Ed.  316. 

It  is  settled  that  this  court  has  some  equity  jurisdiction,  e.  g..  to 
reform  a  contract,  for  the  purpose  of  determining  whether  there  is  a  valid 
claim  against  the  United  States.  Cramp,  etc.,  Co.  v.  U.  S.,  239  U.  S.  221. 
60  L.  Ed.  238. 
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For  a  classification  and  discussion  of  the  various  claims  that  may  be 
grouped  under  claims  founded  upon  any  law  of  congress,  see  Foster  v. 
U.  S.,  32  C.  Cls.  184.  C.  J.  Nott  speakmg  for  the  court. 

There  is  no  jurisdiction  over  tort  actions.  Schillinger  v.  U.  S.,  155  U. 
S.  163,  39  L.  Ed.  108.  For  illustrative  cases,  see  Juragua  Iron  Company 
V.  U.  S.,  212  U.  S.  302,  53  L.  Ed.  522;  Hijo  v.  U.  S..  194  U.  S.  315,  48  L. 
Ed.  94;  Basso  v.  U.  S.,  239  U.  S.  602,  60  L.  Ed.  462,  in  which  it  is  held 
that  there  is  no  jurisdiction  in  tort  where  the  claim  is  founded  upon  the 
constitution  of  the  United  States.     See  also  Hill  v.  U.  S.,  149  U.  S.  593. 

In  connection  with  the  matter  of  jurisdiction  keep  in  mind  also  Judicial 
Code,  Sec.  24,  Par.  20,  which  gives  concurrent  jurisdiction  to  the  United 
States  District  Court  of  claims  not  exceeding  a  certain  amount. 

Claims  founded  upon  a  law  of  congress  are  cognizable  in  the  court 
of  claims  regardless  of  whether  they  have  their  origin  in  contract  or  tort; 
and  the  better  opinion  is  that  the  language  "not  sounding  in  tort'*  in  Sec. 
145  of  the  Judicial  Code,  refers  only  to  the  fourth  class  of  cases  there 
enumerated,  namely,  claims  for  damages  liquidated  or  unliquidated,  U.  S. 
v.  Lynah,  188  U.  S.  475;  Bigby  v.  U.  S.,  188  U.  S.  407. 

Nor  in  a  case  sounding  in  tort  can  the  claimant  waive  the  tort  and  sue 
in  assumpsit,  under  Sec.  145  of  the  Judicial  Code.  Castelo  v.  U.  S ,  51  C. 
as.  221 ;  Ilijo  v.  U.  S.,  194  U.  S.  315. 

During  tlie  war  with  Germany  and  her  allies  many  acts  were  passed 
by  congress  in  furtherance  of  the  war  by  which  vast  powers  were  conferred 
upon  the  president  of  the  United  States  to  take  over  private  property 
for  warlike  purposes,  and  to  pay  for  the  same  upon  agreement  with  the 
owners ;  in  case  no  agreement  can  be  reached  suits  are  to  be  permitted  in 
the  court  of  claims  or  in  the  district  court,  under  Judicial  Code,  Sec.  24, 
Par.  20,  and  under  Sec.  145. 

Multitudes  of  contracts  for  providing  war  equipment  and  other  mat- 
ters connected  with  the  prosecution  of  the  war,  were  entered  into  and 
were  never  completely  performed  on  account  of  the  .armistice  or  for  other 
reasons,  and  by  act  of  March  2,  1919,  the  secretary  of  war  is  authorized 
to  adjust  such  agreements,  express  or  implied,  and  if  the  contractor  is 
dissatisfied  with  the  proposed  adjustment  his  claim  must  be  presented  prior 
to  June  30,  1919,  or  the  same  will  be  barred  If  properly  presented  and 
disallowed  suit  lies  in  the  court  of  claims,  and  in  the  United  States  Dis- 
trict Court,  under  the  provisions  of  Judicial  Code,  Sees  145  anti  2\. 
Par.  20. 

The  war.  legislation  which  widened  or  specifically  affected  the  juris- 
diction or  business  of  the  court  of  claims  may  be  found  conveniently  col- 
lected in  the  front  portions  of  the  volumes  of  the  reports  of  the  court  of 
claims  for  the  appropriate  years. 

Claims  for  compensation  by  carriers  for  the  period  when  tlic  railroads 
were  under  federal  control  may,  upon  failure  to  agree  with  the  adjust- 
ment made  by  the  proper  federal  official,  be  presented  to  the  court  of 
claims.    40  Stat.  L.  451,  454. 
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As  TO  Set-offs  and  Counteeclaims.— See  Wis.  Central  R.  R.  Co.  v. 
U.  S.,  164  U.  S.  212,  to  the  effect  that  the  set-off  or  counterclaim  need  not 
be  pleaded,  but  may  be  introduced  in  evidence,  and  the  court  will  make 
the  deduction  despite  the  failure  to  plead.  S.  C,  41  L.  Ed.  399,  upholding 
n  C  Cls.  440. 

If  the  claim  is  dismissed  because  of  want  of  jurisdiction,  the  counter- 
claim of  course  is  also  dismissed.  B.  &  O.  R.  R.  v.  U.  S.,  34  C.  Cls.  484. 
Also  see  McElrath  v.  U.  S.,  102  U.  S.  446;  Huske  v.  U,  S.,  46  C.  Cls.  35. 

Judicial  Code,  Sec.  146,  permits  judgment  in  favor  of  the  government 
where  it  has  filed  a  superior  counterclaim,  and  by  implication  if  the  counter- 
claim is  less  than  the  claim,  it  will  have  merely  the  effect  of  reducing  the 
plaintiff's  claim. 

Where  an  accounting  and  decree  are  sought  by  disbursing  officers  under 
the  provisions  of  Sec.  145 — ^third — ^the  nature  of  the  decree  and  the  proper 
officer  to  whom  to  refer  for  payment  are  set  out  in  Sec.  147. 

Departmental  Cases.— The  Bowman  Act  of  March  3,  1883,  22  Stat. 
L.  485,  provided  for  reference  of  certain  claims  by  the  head  of  an  executive 
department  to  the  court  of  claims,  the  latter  to  investigate  and  make  find- 
ings of  fact  and  conclusions  of  law,  but  without  entering  judgment  thereon, 
and  report  its  findings  and  opinions  thereon  back  to  the  department.  See 
Sec.  2. 

The  Tucker  Act  of  March  3,  1887,  24  Stat.  L.  507,  Sec.  12,  provided 
substantially  the  same  authorization,  except  the  "consent  of  the  claimant" 
is  specified.  Sec.  13  provided  that  the  court  o£  claims  might  render  judg- 
ment or  decree  on  such  claims  if  it  could  have  done  so  under  existing  law 
had  the  claim  come  initially  into  the  court  upon  the  petition  of  an  individual 
claimant. 

These  provisions  o£  the  Bowman  and  Tucker  Acts  were  incorporated 
essentially  into  the  Judicial  Code,  Sec.  148,  which  also  provides  that  if 
the  court  renders  a  judgment  or  decree  it  shall  do  so  upon  such  further 
hearing  as  it  may  desire,  of  the  parties,  and  even  in  cases  where  a  judg- 
ment or  decree  is  rendered  the  findings  shall  be  reported  to  the  department. 

Section  148  of  the  Judicial  Code  also  makes  provision  for  transmission 
of  certain  claims  to  the  court  by  the  secretary  of  the  treasury,  for  trial 
and  adjudication. 

Sections  149  and  150  of  the  Judicial  Code  provide  for  the  regular 
court  procedure  in  these  departmental  and  treasury  cases  and  for  the 
payment  of  judgments  rendered. 

It  has  been  held  under  the  provisions  of  Sec.  148  that: 

1.  A  reference  is  not  authorized  for  an  advisory  opinion.  White  Earth 
Roll  or  In  re  Wright,  50  C.  Cls.  19.  This  case  discusses  elaborately  the 
relation  among  the  sections  above  mentioned  of  the  Bowman  and  Tucker 
Acts  and  R.  S.  U.  S.,  Sec.  1063  on  the  one  hand,  and  Judicial  Code, 
Sec.  148  on  the  other,  concluding  that  under  the  latter  section  the  court 
may  not  render  a  purely  advisory  opinion.  At  page  34,  after  a  review  of 
the  holdings  under  the  earlier  statutes,  the  court  says: 
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*^e  thmk  the  proper  construction  of  said  section  (148),  requires  us 
to  hold  that  the  findings  of  fact  and  conclusions  which  are  made  in  a 
departmental  reference,  properly  transmitted  here,  are  intended  by  the 
present  law  to  be  for  the  guidance  and  action  of  the  department,  and  there- 
fore binding  upon  the  latter." 

After  an  exhaustive  study  of  the  jurisdiction  provisions  of  the  Judicial 
G)de  relating  to  the  court  of  claims,  the  court  concludes  that: 

2.  If  the  department  had  no  jurisdiction  there  is  none  in  the  court  to 
consider  the  matter  referred  to. 

3.  The  court  has  no  jurisdiction  tmless  the  United  States  is  the  de* 
fendant. 

4.  The  matter  here  in  controversy  relates  to  the  purification  of  the 
roll  of  Indian  claimants  for  designated  lands,  and  the  complaint  is  by 
certain  Indians  against  certain  other  Indians,  hence  not  a  claim  against 
the  United  States. 

5.  Hence  the  language  of  Sec.  148,  "When  any  claim,  etc ,"  refers  only 
to  such  cbims  as  fall  within  the  scope  of  Sec.  145  or  the  proviso  of  148. 

6.  At  page  28,  the  court  construes  the  proviso  of  Sec.  148,  thus: 

"A  reading  of  this  proviso  shows  that  the  language  is  somewhat  in- 
volved  and  calls  for  either  a  change  of  the  word  'or*  to  *and*  in  the  second 
line  of  the  proviso,  or  a  transposition  of  words  at  the  end  of  the  disjunctive 
clause,  so  that  the  proviso  must  be  read  in  one  of  two  ways;  that  is, 
(1)  that  if  it  shall  have  been  transmitted  with  the  consent  of  the  cbimant, 
and  it  shall  appear  to  the  satisfaction  of  the  court  upon  the  facts  estab- 
Kshed,  that  under  existing  laws  or  the  provisions  of  this  chapter  it  has 
jurisdiction  to  render  judgment  or  decree  thereon,  it  shall  proceed  to 
do  so;  or  (2)  that  if  it  shall  have  been  transmitted  with  the  consent  of 
the  claimant,  or  it  shall  appear  to  the  satisfaction  of  the  court  upon  the 
facts  estabhshed  that  under  existing  laws  or  the  provisions  of  this  chapter 
it  has  jurisdiction  to  do  so,  it  shall  proceed  to  render  judgment  or  decree 
thereon,  thereby  transposing  the  words  at  the  end  of  the  clause. 

*'It  seems  to  us  that  the  first  is  the  more  reasonable  view,  because  the 
statute  proceeds  to  declare  that  'in  the  latter  case'  the  parties  shall  be 
given  such  further  opportunity  for  hearing  as  justice  may  require,  the 
latter  case  referring  to  the  whole  of  the  proviso  and  not  to  the  disjunctive 
clause.  We  think  that  this  construction  is  sustained  by  the  consideration 
that  it  could  not  have  been  intended  by  congress  to  allow  the  mere  con- 
sent of  a  claimant  to  give  jurisdiction  to  the  court  unless  the  court  already 
had  jurisdiction  of  the  subject-matter  'under  existing  laws  or  the  pro- 
visions of  this  chapter."* 

7.  The  court  is  not  bound  by  the  record  transmitted  to  it  by  the  depart- 
ment in  those  cases  where  the  court  may  render  a  decree  or  judgment, 
but  it  may  take  additional  testimony  if  it  regards  it  as  necessary. 

Section  149  provides  for  procedure  in  the  cases  included  under  Sec. 
148,  and  Sec.  150  provides  for  the  payment  of  the  judgments  rendered 
under  Sec.  148.    The  judgment  rendered,  or  the  decree,  under  Sec.  148  is 
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a  final  judgment  in  the  complete  sense  of  that  term.    Balmer  v.  U.  S.,  25 
C.  Cls.  82. 

Congressional  Cases.-— Judicial  Code,  Sec.  151,  provides  for  the  refer- 
ence by  either  house  of  congress  to  the  court  of  claims  of  bills  therein 
pending  for  the  payment  of  certain  claims  against  the  United  States;  this 
reference  is  for  the  purpose  of  reporting  back  the  facts  and  the  amount, 
and  conclusions  as  to  the  nature  of  the  claim.  A  proviso  thereto  adds  that 
the  court  may  proceed  to  judgment  therein  if  it  has  jurisdiction  to  do  so, 
giving  further  opportunity  to  the  parties  for  hearing  if  advisable,  and 
shall  report  these  proceedings  back  to  the  house  from* which  the  matter 
came  by  reference. 

This  is  substantially  a  bringing  forward  of  the  14th  Sec.  of  the 
Tucker  Act,  and  this  section  thereof  was  repealed  by  Sec.  297  of  the 
Judicial  Code;  but  in  the  Act  of  June  25,  1910,  36  Stat.  L.  837,  a  partial 
repeal  of  this  Sec.  151  was  affected  by  Sec.  5  thereof. 

The  scope  of  the  repealing  act  is  delineated  in  Chase,  Administrator  v. 
U.  S.,  and  other  cases  considered  together,  50  C.  Cls.  293,  and  at  page 
312  the  court  says: 

''In  view  of  the  said  authoritative  decisions  above  mentioned  we  must 
bold  that  the  Crawford  amendment  (Sec.  5  above),  deprives  the  court 
of  claims  of  jurisdiction  of  the  classes  of  claims  mentioned  or  referred 
to  therein  and  contemplated  thereby,  including  any  of  such  claims  as  are 
now  pending  in  this  court,  the  said  amendment  containing  no  exception 
or  reservation  of  such  claims.  *  *  *  The  late  enactment  repeals  pro 
tanto  the  provisions  of  Sec.  151  of  the  Judicial  Code,  so  far  as  the  juris- 
diction of  the  court  is  concerned.  Insurance  Company  v.  Ritchie,  5  Wall. 
544,  leaving  that  section  operative  as  to  claims  not  within  the  purview 
of  the  Crawford  amendment." 

A  clear  view  of  the  scope  of  the  jurisdiction  of  the  court  of  claims 
under  these  various  acts  may  be  had  in  Dowdy  v.  U.  S.,  26  C.  Cls.  220, 
construing  Sec.  14  of  the  Tucker  Act,  and  Montgomery  v.  U.  S.,  49  C.  Cls. 
574,  construing  especially  Sec.  151.  In  Post  v.  U.  S.,  49  C.  Cls.  105,  it  is 
held  that  the  proviso  of  Sec.  151  as  to  the  rendition  of  decree  of  judgment 
in  the  congressional  cases  is  a  mandatory  one,  and  applies  to  cases  in 
which  the  claimant  might  have  preferred  his  claim  under  existing  law  and 
prosecuted  the  same  to  judgment  regardless  of  the  congressional  reference. 
See  also  Hood  v.  U.  S.,  49  C.  Cls.  669,  holding  with  the  last  case;  the 
making  the  report  back  to  the  house  of  congress  as  provided  in  this  Sec. 
151  does  not  in  any  manner  affect  the  judgment  as  such.  Hood  v.  U.  S . 
49  C  Cls  669. 

To  summarize,  the  court  of  claims  under  Sec.  145  may  render  a  final 
judgment;  under  Sees.  148  and  151  it  may  render  final  judgment  in  such 
cases  as  are  included  in  the  proviso  in  each  section,  except  as  the  latter 
section  is  limited  by  the  provisions  of  the  Crawford  amendment  to  the 
Omnibus  Claims  Bill,  Sec.  5,  of  the  Act  of  June  25,  1910,  above. 

The  general  method  of  procedure  in  the  case  of  bills  referred  to  the 
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court  of  claims  under  the  above-mentioned  acts  is  stated  in  an  appendix 
to  Chase  v.  U.  S.,  50  C.  Cls.  314,  as  follows: 

"It  may  not  be  amiss  to  review  briefly  the  general  method  of  procedure 
in  the  court  of  claims  in  the  matter  of  bills  referred  under  said  acts 
(Sec.  151  of  the  Judicial  G>de  and  the  limitation  thereof  in  the  Omnibus 
Qaims  Act,  Sec.  5,  38  Stat.  L.  996) . 

"Originally  a  bill  was  referred  by  separate  resolution  of  the  house  or 
senate,  but  more  lately  a  resolution  of  the  house  or  senate  including  a 
large  number  of  bills  for  difierent  claims  was  passed  and  transmitted 
with  the  bills  to  this  court.  Upon  its  reaching  this  court  the  clerk  enters 
upon  the  docket  of  the  court  each  claim,  evidenced  usually  by  a  mere 
bill,  in  the  name  of  the  claimant  under  its  serial  number.  The  law  pro- 
vides that  the  court  shall  proceed  with  said  references  'under  such  rules 
as  it  may  adopt/  Its  rules  provide  for  the  docketing  of  the  claim  as 
stated,  and  that  when  the  evidence  is  taken  both  parties  shall  brief  the 
case  and  submit  it  to  the  court.  The  evidence  must  be  taken  by  deposi- 
tion and  usually  in  the  coimty  of  the  claimant's  residence.  The  claimant 
is  represented  by  himself  or  by  counsel  of  his  selection  and  the  govern- 
ment is  represented  by  its  attorney-general  or  an  attorney  in  the  depart- 
ment of  justice.  When  the  claimant's  attorney  wishes  to  take  testimony 
he  notifies  the  department  of  justice  and  an  arrangement  mutually  satis- 
factory is  made  as  to  the  time  and  place  of  taking  it.  Located  as  the 
claims  arc  in  widely  separated  sections  of  the  country  distant  from 
Washington,  the  difficulty  of  securing  the  testimony  in  many  cases  except 
at  considerable  expense  and  much  delay  is  apparent.  The  rules  of  the 
court,  drawn  in  a  spirit  of  liberality,  allow  the  claimant  two  years  to  take 
steps  in  his  claim  before  the  court  will  entertain  a  motion  to  dismiss  it 
for  want  of  prosecution,  and  if  he  or  his  attorney  shows  that  any  progress 
has  been  made,  however  small,  within  the  two  years  next  preceding  a 
motion  to  dismiss,  he  is  given  further  time.  Except  for  the  motions  to 
dismiss  under  its  rules,  the  court  has  no  way  by  which  it  can  dispose  of 
the  cases  until  they  have  been  prepared  and  submitted  to  it. 

"The  court  has  no  examiners  to  take  testimony,  and  is  therefore  de- 
pendent upon  the  parties.  The  necessary  result  has  been  that  references 
have  stood  upon  the  docket  in  some  cases  for  years  and  the  court  has 
been  powerless  to  expedite  a  hearing  without  dismissing  a  case,  which 
frequently  would  work  an  injustice  where  expense  has  been  incurred 
toward  getting  testimony.  A  large  percentage  of  the  cases  dismissed  for 
want  of  prosecution  are  subsequently  referred  again  to  the  court  by  a 
subsequent  resolution  of  the  house  or  senate. 

"What  may  be  denominated  'War  Claims,'  being  claims  for  the  destruc- 
tion of  or  for  the  use  and  occupation  of  property,  or  the  taking  of  prop- 
erty, or  for  stores  and  supplies  during  the  Civil  War,  constitute  much 
the  larger  part  of  all  references  by  either  house  of  congress  to  the  court 
of  claims,  and  notwithstanding  the  long  lapse  of  time  and  the  consequent 
difficulty  of  securing  proof  it  appears  that  the  number  of  such  references 
has  increased.    The  docket  of  this  court  shows  that,  etc." 
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(2)  The  essentials  of  a  petition  are  set  out  in  Sec.  159,  which  requires 
a  verification  by  the  claimant,  his  agent  or  attorney. 

The  scope  of  the  provision  therein  that  the  claimant  or  his  assignor 
has  at  all  times  borne  true  allegiance  to  the  government  of  the  United 
States  is  carefully  analyzed  in  Lincoln  v.  U.  S.,  49  C.  Cls.  300,  holding  that 
the  requirements  are  met  by  an  allegation  and  proof  of  pardon  for  any 
acts  done  during  the  Civil  War,  and  the  court  will  take  judicial  notice 
of  the  general  amnesty  granted  December  25,  1868.  However,  although 
this  section  when  originally  enacted  looked  prmcipally  to  the  occurrences 
of  the  Civil  War,  yet  its  incorporation  into  the  Revised  Statutes,  Sec. 
1072,  and  now  into  the  Judicial  Code,  Sec.  159,  makes  it  a  permanent 
statute  of  present  as  well  as  prospective  operation  "having  for  its  object 
the  desire  to  prevent  rebellion  against  the  federal  authority  for  all  time." 
(P.  317.) 

Therefore  the  decisions  made  by  the  courts  upon  this  section  formerly 
are  applicable  at  the  present  time,  and  the  broad  allegation  of  unbroken 
allegiance  to  the  government  is  not  required,  as  above  stated,  but  if  such 
allegation  is  made  the  petitioner  must  prove  the  fact  of  loyalty  or  plead 
the  amnesty  for  any  offense  that  may  h?ve  been  given. 

For  earlier  decisions  on  this  act,  see  Armstrong  v.  U  S.,  13  Wall.  154, 
20  L.  Ed.  614;  Pargoud  v.  U.  S.,  13  Wall.  156,  20  L.  Ed.  646. 

Further,  Sec.  160  requires  the  dismissal  of  the  petition  where  the  allega- 
tions respecting  loyalty  and  allegiance  are  successfully  traversed  by  the 
government ;  Sec.  161  deals  with  the  proof  of  such  allegations  of  allegiance 
and  loyalty,  requiring  the  party  making  the  allegation  to  render  affirmative 
proof  thereof. 

This  matter  of  loyalty  in  a  special  case  is  further  dealt  with  in  Sec.  1S4. 


Ho.  1760. 

Petition  for  Claim  for  Depredations  by  Indians.  (1) 

In  the  Court  of  Claims. 
Rafael   Ciiitierrez,    Claimant,   n 

The  United   States  and  the 
Navajo  Indians, 


I        No. 


Indian  Depredations. 


Defendants. 

To  the  Honorable,  the  Judges  of  the  Court  of  Claims: 
The  petition  of  Rafael  Gutierrez  respectfully  sets  forth: 
First.     That  he  is  now,  and  was  at  the  times  the  herein- 
after named  depredations  were  committed,  a  citizen  of  the 
Ignited  States,  and  that  he  is  a  resident  of  Valencia  county. 
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New    Mexico,    his    post-office    address    being    Belcn,    New 
Mexico. 

Second.  That  at  the  times  and  places  hereinafter  stated 
Navajo  Indians  stole,  killed,  or  drove  away  property  of  the 
kinds  and  values  following,  of  which  the  petitioner  was 
owner,  and  none  of  which  has  ever  been  recovered  or  paid 
for,  viz.  : 

(a)  In  the  month  of  February,  1862,  near  the  town  of 
Cosa,  Colorado,  ISO  oxen,  worth  $30  a  head,  and  600  stock 
cattle,  worth  $25  a  head— $19,500. 

(6)  In  the  month  of  about  September,  1862,  near  the  Rio 
Peers,  New  Mexico,  2,000  sheep,  worth  $2,50  each,  which  at 
the  time  were  being  cared  for  on  shares  by  Miguel  Luccro, 
now  deceased. 

(r)  In  the  month  of  about  September,  1862,  near  Los 
Agnajes,  New  Mexico,  1,500  sheep,  worth  $2.50  each,  which 
at  the  time  were  being  cared  for  on  shares  by  Romala  Baca, 
now  deceased. 

* 

(rf)  In  the  month  of  about  September,  1862,  near  Los 
Vacas,  New  Mexico,  800  sheep,  worth  $2.50  each,  which  at 
the  time  were  being  cared  for  on  shares  by  Vincente  Sanchez 
y  Contreras. 

(e)  In  the  month  of  about  September,  1862,  near  Los 
Vacas,  New  Mexico,  1,500  sheep,  worth  $2.50  each,  which 
at  the  time  were  being  cared  for  on  shares  by  Pablo  Chavez, 
now  deceased. 

(/)  In  the  month  of  about  September,  1862,  near  Los 
Vacas,  New  Mexico,  1,000  sheep,  worth  $2.50  each,  which 
at  the  time  were  being  cared  for  on  shares  by  Juelia  Trujillo, 
now  deceased. 

The  shares,  terms,  or  contracts  under  which  said  sheep 
were  bailed,  delivered  and  confided  to  said  Luccro,  Baca, 
Charez  and  Trujillo,  were  as  follows,  viz.;  each  party  had  to 
deliver  me  for  each  sheep  each  or  every  year  a  certain 
amount  of  pounds  of  wool;  sheafing  time  for  the  year  in 
which  sheep  were  stolen  not  having  been  reached,  the  wool 
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was  a  loss  to  me,  as  sheep  were  with  the  wool  on.  Above- 
named  number  of  sheep  were  all  my. property,  as  parties  that 
had  these  sheep  from  me  on  shares  have  made  claim  for  what 
number  they  had  there  and  owned. 

Each  of  said  depredations  was  committed  without  just 
cause  or  provocation  on  the  part  of  petitioner  or  his  agent  in 
charge,  and  at  a  time  when  said  Indians  were  in  amity  with 
the  United  States. 

Third.     Wherefore  the  petitioner  prays  the  judgment  of 
this  court  against  the  defendants  for 
$  4,500  for  150  oxen, 
15,000  for  600  cattle,  and 
17,000  for  6,800  sheep. 


$36,500 
See  claim  No.  6,124,  filed  in  Indian  office  on  January  23, 
1891.  Rafael  Gutierrez, 

[Signed.]  By  R.  X.,  Attorney. 

Territory  of  New  Mexico, 
County  of  Valencia,  ss. 

Rafael  Gutierrez,  being  duly  sworn,  says:  That  he  has 
read  the  foregoing  petition;  that  he  is  the  petitioner;  that  the 
statements  made  in  said  petition  are  true;  that  no  assignment 
has  been  made  of  said  claim  or  any  part  thereof,  and  that 
the  sum  therein  claimed  is  justly  due  to  him  from  the  de- 
fendants, after  allowing  all  just  credits  and  offsets. 

Rafael  Gutierrez. 

Sworn  to  and  subscribed  before  me  this  26th  day  of  Oc- 
tober, 1891.  F.   SCHOLLE, 

[Seal.]  Notary  Public. 

(1)  The  legislation  concerning  such  claims  is  found  in  an  act  passed 
March  3,  1891,  26  Stat.  L.  851,  Chap.  538,  as  amended  by  act  of  January 
11,  1915,  38  Stat.  L.  791.  The  purpose  of  this  amendment  in  shown  in 
In  re  Indian  Depredation  Cases,  50  C.  CIs.  395. 

The  contents  of  the  petition  under  this  act  and  the  procedural  steps 
are  set  forth  in  26  Stat  L.  851,  Sees.  3  and  4,  and  see  Rules  of  the  Court 
of  Claims,  No.  20. 


>  Xo.  33,735.(1) 
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No.  1761. 

Petition  on  Contract  to  Build  a  Lock  and  Dam. 

The  Missouri  Valley  Bridge  &  1 
Iron  Company  ' 

V. 
The  United  States. 

To  the  Honorable  the  Court  of  Claims : 

The  claimant,  The  Missouri  Valley  Bridge  and  Iron  Com- 
pany, respectfully  represents: 

I.  The  claimant,  a  corporation  existing  under  the  laws  of 
the  state  of  Kansas,  did,  on  the  25th  day  of  May,  1911, 
execute  a  contract  with  the  United  States,  acting  through 
Major  F.  W.  Alstaetter,  Corps  of  Engineers,  United  States 
Army,  said  contract  being  approved  by  the  chief  of  engineers 
of  the  army  on  the  9th  day  of  June,  1911,  to  furnish  the 
necessary  material,  labor  and  appliances  and  construct  lock 
and  dam  No.  14,  Ohio  river,  at  certain  unit  prices  therein 
specified.  A  copy  of  the  contracts  and  of  the  specifications 
forming  a  part  thereof  is  annexed  hereto  and  marked  Ex- 
hibit "A." 

II.  By  par.  25  of  the  specifications  upon  which  the  claim- 
ant based  its  bid,  the  work  was  required  to  conform  to  the 
drawings  exhibited  at  the  office  prior  to  the  opening  of  pro- 
posals, and  by  said  par.  25  "these  drawings  will  form  a  part 
of  these  specifications." 

Par.  40  of  the  specifications  provides  as  follows: 
"Foundations,  The  character  and  positions  of  the  proposed 
foundations  for  the  diflFerent  parts  of  the  work  are  shown  on 
the  drawings.  The  United  States,  however,  reserves  the 
right  to  increase  the  depth,  width,  or  strength  of  the  founda- 
tions, if  in  the  opinion  of  the  contracting  officer  conditions 
require  such  modifications.  All  rock  surfaces  for  foundations 
must  be  freed  from  loose  pieces  and  worked  down  to  a  firm, 
solid  bed  of  suitable  form  satisfactory  to  the  contracting  of- 
ficer.   Where  the  drawings  show  arched-void  construction  in 
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the  concrete  foundations  on  rock,  solid  foundations  are  to  be 
considered  and  alternative  bids  will  be  submitted  giving 
prices  per  cubic  yard-  for  both  forms  of  construction.  The 
wedge  bolts,  together  with  the  necessary  drilling  and  work 
of  placing  them,  that  are  required  in  connection  with  tlie  use 
of  voids,  but  not  required  for  the  corresponding  solid  work, 
shall  be  included  in  the  price  per  cubic  yard  for  the  concrete 
with  voids." 

In  accordance  with  above  provision,  a  bid  was  submitted 
for  concrete  of  solid  construction  and  an  alternative  bid  for 
arched-void  construction. 

The  drawings  referred  to  in  said  specifications  and  forming 
a  part  thereof  showed  rock  trenches  extending  into  the  rock 
bed  of  the  river  and  wherever  said  rock  trenches  were  shown 
occurred  a  notation: 

"If  the  foundation  is  built  solid,  this  rock  trench  shall  be 
omitted." 

The  claimant  in  making  its  bid  based  its  proposed  prices 
upon  this  notation  as  constituting  a  portion  of  the  specifica- 
tions,  and  expected,  as  it  had  a  right  to  do  from  the  notation 
aforesaid  constituting  a  portion  of  the  plans  and  of  the  con- 
tract, that,  if  the  foundation  were  built  solid,  the  rock 
trenches  would  be  omitted. 

III.  The  entire  foundation  was  required  by  the  officers  of 
the  United  States  to  be  built  solid  by  the  claimant. 

The  first  foundation  monolith  concreted  on  the  river  wall 
on  October  21,  1912,  and  the  first  foundation  monolith  con- 
creted on  the  land  wall  on  December  17,  1912,  were  built  in 
accordance  with  the  note  on  said  plans  without  any  keyway 
or  rock  trench  excavation.  Afterwards  the  method  of  con- 
struction ^vas  changed  by  the  officers  in  charge  of  the  work 
on  behalf  of  the  United  States,  and,  contrary  to  the  require- 
ments of  the  contract  and  plans,  the  claimant  was  required  by 
said  officers  at  greatly  increased  expense  to  put  in  rock 
trenches,  although  all  the  foundations  were  built  solid. 

IV.  This  requirement  resulted  in  a  very  great  expense  to 
the  claimant.     Pa)rment  was  made  at  the  unit  price  fixed  in 
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the  contract  for  rock  excavation,  $2.50  per  cubic  yard,  but 
the  cost  thereof  exceeded  this  sum  to  the  amount  of  $27,- 
839.70. 

V.  The  cutting  of  said  rock  trenches,  required  as  afore- 
said, entailed  great  delay  upon  the  work  and  great  cost  to 
the  claimant  by  reason  of  such  delay,  the  same  amounting 
to  $57,500.10. 

VI.  Deductions  were  made  by  the  United  States  from  the 
payments  to  the  claimant  for  work  performed  by  it,  on  ac- 
count of  charges  for  services  of  engineers,  inspectors  and 
other  persons  employed  by  the  government  during  the  time 
by  which  it  was  claimed  on  the  part  of  the  United  States  that 
the  claimant  had  overrun  the  time  limit  of  its  contract.  Such 
deductions  were  not  justified,  for  the  reason  that  the  excess 
over  the  contract  time  was  due  to  the  unauthorized  require- 
ment aforesaid  to  construct  rock  trenches.  Said  deductions 
amounted  to  $3,813.03.  . 

VII.  The  claimant  therefore  claims  the  following: 

(1)  Extra    expense   of   trench   excavation    (par. 

IV)     : $27,839.70 

(2)  Expenses  caused  by  delay  (par.  V) 57,500.10 

(3)  Amounts  deducted  for  services  of  engineers, 

inspectors,  and  others  (par.  VI) 3,813.03 

Total     $89,152.83 

VII.  This  claim  has  been  submitted  to  the  chief  of  engi- 
neers, but  has  not  been  allowed  by  him. 

VIII.  No  other  action  has  been  had  on  said  claim  in  con- 
gress or  by  any  of  the  departments ;  no  person  other  than  the 
claimant  is  the  owner  thereof  or  interested  therein;  no  as- 
signment or  transfer  of  this  claim,  or  of  any  part  thereof  or 
interest  therein,  has  been  made ;  the  claimant  is  justly  entitled 
to  the  amount  herein  claimed  from  the  United  States,  after 
allowing  all  just  credits  and  offsets;  the  claimant  has  at  all 
times  borne  true  allegiance  to  the  government  of  the  United 
states  and  has  not  in  any  way  voluntarily  aided,  abetted,  or 
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given  encouragement  to  rebellion  against  the  said  govern- 
ment. The  claimant  is  a  citizen  of  the  United  States.  And 
the  claimant  claims  eighty-nine  thousand  one  hundred  fifty- 
two  dollars  and  eighty-three  cents  ($89,152.83). 

King  &  King, 
Attorneys  for  Claimant. 
[Verification,] 

(1)  See  54  C.  Cls..  p.  — . 


No.  1762. 

Petition  by  Mail  Carrier  for  Pay  Lost  by  Reduction  in  Grade. 

William  H.   Spanhake 

V.  )^No.  33,936.(1) 

The   United   States. 

To  the  Honorable  the  Court  of  Claims: 

The  claimant,  William  H.  Spanhake,  respectfully  repre- 
sents: 

I.  The  claimant  was  appointed  a  letter-carrier  in  the  city 
delivery  service  at  Chicago,  Illinois,  on  the  19th  day  of  Oc- 
tober, 1902,  at  an  annual  salary  of  $600. 

By  successive  promotions  through  the  various  grades  he 
reached  in  the  year  1908  the  6th  grade,  at  an  annual  salary 
of  $1,200. 

II.  Ever  since  the  time  of  his  appointment  he  has  been  as- 
signed to  duty  in  the  collection  of  mail,  and  his  rating  for 
efficiency  as  determined  by  tests  from  time  to  time  taken  of 
his  work  in  accordance  with  the  postal  laws  and  regulations 
was  satisfactory. 

On  the  4th  day  of  February  in  the  year  1915,  the  first  as- 
sistant postmaster-general  addressed  a  general  letter  or  circu- 
lar to  postmasters  at  post-offices  having  city  delivery  service, 
and  particularly  to  the  postmaster  at  Chicago,  Illinois,  as 
follows : 

"The  work  of  carriers  collecting  mail  is  less  exacting  and 
important  than  that  performed  by  carriers  in  effecting  de- 
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liveries  of  mail.  It  is,  therefore,  desired  that  in  the  future 
the  maximum  salary  of  letter-carriers  assigned  to  the  collec- 
tion of  mail  be  fixed  at  $1,000  per  annum.  You  will  proceed 
in  accordance  with  this  policy  to  make  the  necessary  assign- 
ments of  the  higher-salaried  carriers  to  delivery  work,  and 
you  will  not  in  the  future  give  to  any  letter-carrier  receiving 
a  salary  in  excess  of  $1,000  an  assignment  as  collector. 

"Carriers  now  acting  as  collectors  and  receiving  salaries  in 
excess  of  $1,000  per  annum  who  are  incompetent  to  perform 
delivery  service  should  be  reduced  in  salary.  Proper  notice 
should  be  given  to  them  in  conformity  with  the  postal  laws 
and  regulations  unless  by  explaining  to  them  the  manifest 
difference  in  importance  and  responsibility  of  the  two  assign- 
ments, they  voluntarily  submit  written  consent  to  salary  re- 
duction. 

"It  is  desired  that  you  charge  yourself  with  an  immediate 
application  to  this  matter  and  make  the  assignments  as  rap- 
idly as  possible  from  time  to  time  so  that  by  July  1,  1915, 
your  collection  and  delivery  service  may  be  adjusted  to  the 
basis  indicated.  In  applying  this  regulation  a  carrier  who  is 
performing  both  collection  and  delivery  service  should  be  re- 
garded as  a  collector  or  carrier  in  accordance  with  the  pre- 
ponderance of  work  done  in  either  line." 

Before  many  of  the  reductions  of  salary  had  taken  place  in 
pursuance  of  these  instructions,  congress  by  joint  resolution 
of  March  4,  1915,  disapproved  the  action  taken  or  proposed 
to  be  taken,  by  the  general  instructions  of  February  4,  1915. 
hereinbefore  quoted,  and  enacted  as  follows: 

"That  letter-carriers  assigned  to  collection  service,  who 
were  promoted  to  the  higher  grades  in  accordance  with  the 
classification  act,  approved  March  2,  1907,  and  whose  salaries 
have  been  reduced  during  the  past  year,  through  no  delin- 
quency or  charge  or  misconduct  on  their  part,  shall  be  re- 
stored to  their  former  grades."     (38  Stat.  1227.) 

Subsequently  and  in  contravention  of  the  terms  of  said 
joint  resolution  of  March  4,  1915,  the  claimant,  although 
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* 

serving  a  collection  route  and  performing  the  same  service 
that  he  had  been  performing  ever  since  the  date  of  his  ap- 
pointment, was  reduced  from  the  6th  grade  of  letter-carrier, 
annual  salary  $1,200,  to  the  4th  grade,  annual  salary  $1,000, 
from  July  16,  1915. 

This  reduction  was  based  upon  an  efficiency  report  upon 
his  being  tested  upon  a  peculiarly  difficult  route  and  for  a 
single  day  only.  Upon  such  test  lie  was  given  an  efficiency 
rating  of  58,  which  was  a  wholly  fictitious  rating  given  to  all 
collection  carriers  who  were  tested  on  delivery  routes,  and 
which  was  not  based  upon  consideration  of  each  individual 
case,  but  was  in  pursuance  of  the  policy  of  the  Chicago  post- 
office  to  give  that  uniform  rate  to  all  the  carriers,  over  two 
hundred  in  number,  so  tested. 

III.  He  had  been  paid  only  at  the  rate  of  $1,000  per  an- 
num from  July  16,  1915,  to  September  1,  1916,  upon  which 
date  he  was  restored  to  his  salary  of  $1,200  per  annum,  un- 
der and  in  accordance  with  the  act  of  July  28,  1916  (39  Stat. 
417).  Claimant  continued  to  serve  until  the  10th  day  of 
May,  1917,  when  he  resigned. 

IV.  The  demotion  and  reduction  of  the  claimant  between 
July  16,  1915,  and  September  1,  1916,  was  not  on  account  of 
any  delinquency  or  misconduct  on  his  part,  but  was  solely  be- 
cause he  was  assigned  to  collection  service  and  in  pursuance 
of  the  general  policy  of  the  Chicago  post-office  that  carriers 
so  assigned  should  receive  a  salary  of  only  $1,000  a  year. 

V.  This  claim  is  made  under  and  in  pursuance  of  the  fol- 
lowing provisions  of  statute : 

Act  of  March  2,  1907  (34  Stat.  1206),  providing  six 
grades  of  letter-carriers;  6th  grade,  salary  $1,200. 

Joint  resolution  of  March  4,  1915  (38  Stat.  1227),  pro- 
viding that  letter-carriers  assigned  to  collection  service  whose 
salaries  have  been  reduced  through  no  delinquency  or  charges 
of  misconduct  on  their  part  shall  be  restored  to  their  former 
grades. 
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Act  of  July  28,  1916  (39  Stat.  417),  providing  that  there 
shall  be  no  distinction  of  salary  between  letter-carriers  as- 
signed to  collection  duty  and  letter-carriers  assigned  to  de- 
livery duty;  and  that  letter-carriers  so  reduced  shall  be  re- 
stored to  their  former  grades. 

VI.  No  other  action  has  been  had  on  said  claim  in  con- 
gress or  by  any  of  the  departments;  no  person  other  than 
the  claimant  is  the  owner  thereof  or  interested  therein;  na 
assignment  or  transfer  of  this  claim,  or  of  any  part  thereof 
or  interest  therein,  has  been  made;  the  claimant  is  justly 
entitled  to  the  amount  herein  claimed  from  the  United  States, 
after  allowing  all  just  credits  and  oflFsets;  the  claimant  has  at 
all  times  borne  true  allegiance  to  the  government  of  the  Uni- 
ted States  and  has  not  in  any  way  voluntarily  aided,  abetted 
or  given  encouragement  to  rebellion  against  the  said  govern- 
ment. The  claimant  is  a  citizen  of  the  United  States.  And 
the  claimant  claims  two  hundred  and  fifty  dollars  ($250), 

King  &  King, 
Attorneys  for  Claimant. 

[  Verification.  ] 

(1)  See  54  C.  Qs.,  p.  — . 


Ho.  1763. 

Amended  Petition  on  Contract  to  Furnish  Envelopes  to  the 

United  States.(l) 
Caption,  ] 

To  the  Honorable  Court  of  Claims: 

The  above-named  claimant,  the  Purcell  Envelope  Company, 
respectfully  shows  to  this  honorable  court: 

First.  That  it  now  is,  and  at  all  of  the  times  hereinafter 
mentioned  was,  a  corporation,  duly  created,  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
York,  and  having  its  place  of  business  at  Holyoke,  in  the 
state  of  Massachusetts,  and  presents  this  its  petition  and 
claim  in  its  own  right  as  such  corporation. 
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Second,  That  heretofore  and  on  or  about  the  20th  day  of 
April,  1898,  your  petitioner,  being  duly  authorized  and  em- 
powered by  law  so  to  do,  made  and  entered  into  an  express 
contract,  agreement  and  undertaking  with  the  United  States 
of  America,  acting  by  and  through  the  Honorable  James  A. 
Gary,  then  postmaster-general  of  the  United  States,  and  who 
was  duly  authorized  and  empowered  by  law  to  make  and  en- 
ter into  said  contract,  agreement  and  undertaking.  And 
whereby  your  petitioner  undertook,  covenanted  and  agreed  to 
and  with  the  United  States  of  America,  acting  as  aforesaid 
for  the  consideration  hereinafter  mentioned,  to  furnish  and 
deliver,  promptly  as  ordered,  and  subject  to  the  approval  of 
the  postmaster-general,  all  the  stamped  envelopes  and  news- 
paper wrappers  that  it  might  be  called  upon  by  the  post-office 
department  to  furnish  during  the  four  years  beginning  on  the 
first  day  of  October,  1898,  of  the  denominations,  sizes,  quali- 
ties and  descriptions  and  at  and  for  the  price  and  compensa- 
tion stated  in  the  following  list,  to-wit:  [Omitted.] 

And  otherwise  in  accordance  with  certain  printed  and 
written  specifications,  made  part  of  the  said  contract.  And 
that  the  United  States,  acting  by  and  through  the  post- 
master-general, contracted  and  agreed  to  pay  your  petitioner 
the  price  and  compensation  for  the  manufacturing  and  furn- 
ishing of  the  said  stamped  envelopes  and  newspaper  wrap- 
pers stated  in  the  list  aforesaid,  and  set  opposite  the  num- 
bers, qualities,  and  sizes  aforesaid,  respectively.  Payment 
therefore  to  be  made  monthly,  after  a  proper  examination 
and  inspection  of  account  for  the  same.  All  of  which  more 
fully  and  at  large  appears  by  reference  to  said  contract 
and  specifications,  now  in  the  possession  and  under  the  con- 
trol of  the  post-office  department,  at  the  city  of  Washington, 
D.  C.  Your  petitioner  has  not  in  its  possession  or  under 
its  control,  and  can  not  obtain  the  said  contract,  or  any 
copy  or  duplicate  thereof  to  file  with  this  petition. 

Your  petitioner,  tlierefore,  begs  leave  to  refer  to  said  con- 
tract and  specifications  so  in  the  possession  and  control  of 
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the  department  as  a  part  hereof.  And  your  petitioner  there- 
fore also  further  respectfully  asks  that  this  honorable  court 
may  require  the  said  post-office  department  to  produce  and 
file  with  this  honorable  court  herein  a  true  and  correct  copy 
of  each  of  the  following  papers,  all  of  which  are  in  the 
possession  of  said  department,  and  none  of  which  is  in  the 
possession  or  under  the  control  of  your  petitioner,  to-wit: 
(1)  the  advertisement  and  invitation  of  the  said  the  Honor- 
abel  James  A.  Gary,  as  such  postmaster-general,  for  sealed 
proposals  for  furnishing  said  stamped  envelopes,  and  news- 
paper wrappers,  for  the  term  of  four  years,  beginning  on 
the  1st  day  of  October,  1898,  and  dated  on  or  about  the 
28th  day  of  February,  1898;  (2)  the  sealed  proposal  of 
your  petitioner  to  furnish  said  envelopes  and  wrappers,  in 
response  and  answer  to  said  advertisement  and  invitation, 
and  submitted  by  your  petitioner  to  post-office  department 
on  or  about  the  30th  day  of  March,  1898,  together  with  a 
copy  of  the  bond  of  your  petitioner  accompanying  the  same; 
(3)  the  order  of  the  postmaster-general,  to-wit,  No.  149, 
dated  on  or  about  the  20th  day  of  April,  1898,  awarding  to 
your  petitioner  the  contract  to  furnish  said  stamped  enve- 
lopes and  newspaper  wrappers  for  the  term  aforesaid;  (4) 
the  letter,  notice,  and  request  of  said  department  by  the 
Honorable  John  A.  Merritt,  then  third  postmaster-general  to 
your  petitioner,  that  said  contract  had  been  awarded  to  it, 
and  requesting  the  execution  of  a  formal  written  and  printed 
contract  therefor,  and  the  delivery  of  the  same  in  quad- 
ruplicate to  said  department,  dated  on  or  about  the  21st  day 
of  April,  1898;  (5)  the  formal  contract  and  bond  of  your 
petitioner  accompanying  the  same,  whereby  your  petitioner 
undertook  and  agreed  to  furnish  the  said  envelopes  and  wrap- 
pers as  aforesaid,  and  transmitted  or  delivered  by  your  peti- 
tioner to  said  department,  pursuant  to  said  notice  and  request 

therefor,  and  dated  on  or  about  the day  of  April,  1898; 

and  (6)  a  copy  of  any  and  all  other  papers,  letters,  orders, 
documents  and  records,  made  or  caused  to  be  made  by  the 
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United  States,  the  said  post-office  department  or  your  peti- 
tioner, and  being  in  the  possession  and  control  of  said  de- 
partment, its  officers,  agents,  or  employees,  and  in  any  way 
pertaining  lo  the  contract  aforesaid. 

Third,  That  your  i)etitioner,  in  view  of  obtaining  said 
contract,  and  in  and  about  the  preparation  for  the  perform- 
ance of  the  same,  necessarily  and  unavoidably  paid,  laid  out, 
and  expended  large  sums  of  money,  and  devoted  a  great 
deal  of  time  and  labor  in  and  about  procuring  and  building 
at  Holyoke,  in  the  state  of  Massachusetts,  a  suitable  build- 
ing of  such  construction  as  to  afford  security  against  fire 
and  theft,  and  with  apartments  separate  and  distinct  from 
others  in  which  any  other  work  is  to  be  done,  and  with 
offices,  rooms,  and  apartments  for  the  manufacturing,  stor- 
ing, registering,  and  packing  said  envelopes  and  wrappers. 
And  in  and  about  the  purchase  and  procuring  of  a  large 
amount  of  necessary  and  expensive  machinery,  appliances, 
facilities,  and  apparatus,  made  especially  for  and  adapted  to 
that  purpose  and  with  which  to  provide  and  equip  said  build- 
ing, and  in  the  necessary  preparation,  on  the  part  of  your 
petitioner,  to  fully  and  promptly  perform  said  contract, 
according  to  the  terms,  stipulations,  and  conditions  thereof. 

And  to  provide  also  against  any  and  all  contingencies  that 
are  likely  to  occur  during  the  existence  of  said  contract. 
And  necessary,  also,  to  promptly  furnish  and  deliver,  com- 
plete in  all  respects,  in  such  quantities  of  stamped  envelopes 
and  newspaper  wrappers  as  might  be  requiried  to  fill  all 
orders  of  said  post-office  department.  And  which  said 
building  and  machinery  were  and  are  constructed  and  made 
for  and  especially  adapted  to  that  purpose,  the  making  of 
said  envelopes  and  wrappers,  and  to  no  other  purpose.  Your 
petitioner  further  avers  and  charges  that  it  then  and  thereby 
became  and  was  fully  and  thoroughly  prepared  and  equipped 
with  all  of  the  necessary  buildings,  rooms,  offices,  apart- 
ments, machinery,  apparatus,  appliances,  and  means  by  and 
with   which   to   fully   and   completely  execute   and  perform 
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said  contract.  And  that  your  petitioner  was  then  and  at 
all  times  tliereafter  lias  been  fully  prepared,  able,  willing, 
and  anxious  to  keep  and  perform  said  contract,  and  all  and 
singular  its  several  covenants,  stipulations,  conditions,  and 
provisions,  and  to  make,  furnish,  and  deliver  all  of  the 
stamped  envelopes  and  newspaper  wrappers  in  and  by  the 
said  contract  to  be  made,  furnished,  and  delivered  within 
the  time  and  in  the  manner  therein  specified,  and  to  other- 
wise do,  keep,  and  perform  all  the  covenants,  agreements, 
stipulations,  and  conditions  in  said  contract  contained,  and 
to  be  kept  and  performed  by  your  petitioner  on  its  part. 
And  in  the  performance  of  which  said  contract  your  peti- 
tioner could  have  utilized  and  employed  its  said  buildings 
and  machinery  in  the  making  and  delivery  of  said  envelopes 
and  wrappers,  and  could  have  thereby  made,  realized,  and 
received  a  fair  and  reasonable  compensation  and  profit  for 
such  use  and  employment.  Your  petitioner  further  shows, 
upon  information  and  belief,  and  charges  the  fact  so  to  be, 
that  if  it  had  been  permitted  and  allowed  to  keep  and  per- 
form said  contract,  and  to  make  and  deliver  said  envelopes 
and  wrappers,  it  could  and  would  have  thereby  made, 
realized,  and  received,  at  the  price  aforesaid,  a  fair  and 
reasonable  compensation,  profit,  and  gain  per  thousand  there- 
for over  and  above  the  cost  and  expense  of  making  and 
delivering  the  same.  And  that  your  petitioner  was  deprived 
of  said  compensation,  profit,  and  gain  by  the  United  States 
as  hereinafter  stated. 

That  said  contract  was  awarded  to  your  petitioner  as  to 
the  number  of  envelopes  and  wrappers  to  be  called  for  by 
said  department  and  furnished  by  your  petitioner,  on  the 
basis  of  the  issue  in  round  numbers  of  corresponding  sizes 
and  qualities  for  the  year  ending  December  31,  1897,  as 
follows,  to-wit:   [Omitted.] 

And  your  petitioner  avers,  on  information  and  belief,  that 
a  much  larger  number  than  that  taken  as  the  basis  of  this 
contract  as  aforesaid,  but  as  to  which  your  petitioner  can 
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not  be  more  definite  and  certain,  have  been  and  were  called 
for  by  said  department  and  furnished  as  hereinafter  stated, 
and  all  of  which  your  petitioner,  but  for  the  premises  here- 
inafter stated,  could  and  would  have  made  and  furnished 
said  department  and  at  and  for  the  compensation,  profit  and 
gain  per  thousand  aforesaid. 

Fourth,  Nevertheless,  your  petitioner  avers  and  charges 
that  the  United  States,  acting  by  and  through  the  postmaster- 
general,  the  Honorable  Charles  Emory  Smith,  the  imme- 
diate successor  as  such  of  the  said  the  Honorable  James  A. 
Gary,  well  knowing  the  premises,  and  without  any  just, 
legal,  or  reasonable  cause  whatsoever  therefor,  wholly  neg- 
lected, failed,  and  refused  to  keep  and  perform  said  contract 
on  their  part,  but  broke  the  same  in  this:  that  they  wholly 
failed,  neglected,  and  refused  to  call  for  any  envelopes  or 
wrappers  from  your  petitioner.  And  also,  without  any  such 
cause,  refused  to  allow  or  permit  your  petitioner  at  any 
time  to  keep  or  perform  said  contract  on  its  part,  or  to 
furnish  or  deliver  to  said  department  any  stamped  envelopes 
or  newspaper  wrappers,  or  to  make,  realize,  obtain,  or  receive 
any  compensation,  profit,  or  gain  whatsoever  therefor.  And 
also  neglected,  failed,  and  refused  to  pay  your  petitioner  the 
price  and  compensation  aforesaid,  or  any  part  thereof,  to  be 
paid  if  for  the  furnishing  of  said  envelopes  and  wrappers; 
or  to  pay  or  in  any  manner  reimburse  your  petitioner  to  the 
amount  of  anything  whatever  on  account  of  its  outlay  and 
expenditure  of  the  time,  money,  and  labor  aforesaid.  And 
on  or  about  the  22d  day  of  July,  1898,  the  United  States, 
acting  as  aforesaid  and  without  any  just,  jegal,  or  reasonable 
cause  whatsoever,  and  in  violation  of  said  contract,  made, 
as  your  petitioner  is  informed  and  believes,  and  entered  of 
record  in  the  said  post-office  department,  a  certain  writing 
or  order  of  the  tenor  and  to  the  effect  following;  that  is  to 
say: 


2686  court  of  claims. 

Office  of  the  Postmaster-General, 

Washington.  D.  C,  July  22,  1898. 
Order  No.  301. 
Be  it  ordered. 

That  so  much  of  the  postmaster-generars  order  No.  149, 
bearing  date  April  20,  1898,  as  awarded  to  the  Purcell 
Envelope  Company,  of  Holyoke,  Massachusetts,  the  contract 
for  furnishing  stamped  envelopes  to  the  post-office  depart- 
ment, based  upon  the  bid  of  said  company  submitted  March 
30,  1898,  in  response  to  the  advertisement  of  the  postmaster- 
general  of  February  28,  1898,  be,  and  the  same  is  hereby, 
revoked  and  canceled  and  declared  to  be  null  and  void,  and 
that  all  letters  and  notices  from  any  officer  of  the  post-office 
department  addressed  to  said  company  advising  it  of  said 
award  be,  and  the  same  are  hereby,  recalled  and  annulled. 

[Signed,]         Ch.  Emory  Smith, 

Postmaster-General. 

And  further,  that  the  United  States,  acting  as  aforesaid, 
and  wholly  disregarding  their  said  contract  with  your  peti- 
tioner,   and    the    rights   of   your    petitioner    in    that    behalf, 

thereafter,  to-wit,  on  or  about  the  day  of  ,  1898, 

entered  into  some  contract,  agreement  or  arrangement  with 
some  other  corporation  or  association,  at  the  city  of  Hart- 
ford, in  the  state  of  Connecticut,  to  furnish  said  envelopes 
and  wrappers  to  the  said  post-office  department  during  and 
for  the  time  aforesaid,  more  definite  particulars  as  to  which 
your  petitioner  can  not  now  state.  And  that  said  corpora- 
tion or  association  has  ever  since  furnished  and  delivered 
said  envelopes  and  wrappers  on  orders  of  the  post-office 
department  therefor.  That  during  all  the  time  aforesaid 
your  petitioner  had  not  and  could  not  make  any  use  what- 
ever of  said  building  and  machinery,  and  the  same  has  lain 
and  remained  there  entirely  idle  and  useless,  and  from  which 
your  petitioner  has  not  and  could  not  derive  any  benefit  or 
profit  whatever.  And  by  reason  of  the  premises  your  peti- 
tioner was   also  deprived   of  and   wholly  lost  the  fair  and 
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reasonable  compensation,  profits,  and  gain  aforesaid  which 
it  could  and  otherwise  would  have  realized,  made  and 
received,  to  the  great  damage  of  your  petitioner  in  the  sum 
of,  to-wit,  $675,000,  and  the  same  or  any  part  hereof  has 
not  been  paid. 

Fifth.  Your  petitioner  further  avers  and  charges  that  no 
action  has  been  taken  on  its  said  claim  in  congress  or  in  any  of 
the  departments  of  the  United  States.  That  your  petitioner, 
and  it  alone,  is  the  true  and  only  owner  of  said  claim.  That 
no  assignment  or  transfer  of  said  claim,  or  any  part  thereof 
or  interest  therein,  has  been  made.  That  your  petitioner, 
this  claimant,  is  justly  entitled  to  the  amount  herein  claimed, 
to-wit,  the  said  sum  of  $675,000,  from  the  United  States, 
after  allowing  all  just  credits  and  offsets.  That  your  peti- 
tioner, the  Purcell  Envelope  Company,  created,  organized, 
and  existing  as  aforesaid,  is  composed  and  consists  of  the 
following-named  persons,  officers,  and  stockholders,  and  of 
none  other,  to-wit,  Henry  E.  Townsend,  Esq.,  residing  at 
New  York  City;  James  Purcell,  Esq.,  residing  at  Valatie, 
state  of  New  York,  and  Henry  O'Brien,  Esq.,  and  the 
Honorable  Louis  F.  Payn,  both  residing  at  Chatham,  in 
said  Slate,  and  that  ihey  and  each  of  them  have  at  all  times 
borne  true  allegiance  to  the  government  of  the  United 
States;  that  they  arc  citizens  of  the  United  States,  and  that 
they  have  not  nor  lias  any  or  cither  of  them  in  any  way 
voluntarily  aided,  abetted,  or  given  encouragement  to  re- 
bellion against  the  said  government. 

Your  petitioner  verily  believes  the  facts  stated  in  the 
amended  petition  to  be  true. 

Wherefore  your  petitioner  demands  judgment  against  the 
United  Slates  for  the  said  sum  of  six  hundred  and  seventy- 
five  thousand  dollars   ($675,000). 

The  Purckll  Knvklopk  Company, 

Claimant. 
By  Hexrv  E.  Townsend,  Vice-President. 

Frank  S.  Black, 

Attorney  for  Claimant. 

[Verificafion.'] 
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(I)  See  51  C.  Cls.  211.  affirmed  in  249  U.  S.  313. 

(1)  Amendments  may  be  made  under  the  conditions  prevailing  in 
other  United  States  courts,  and  arc  largely  matters  of  discretion  for  the 
court.  Sec.  954  R.  S.  U.  S.,  is  applicable  in  the  court  of  claims,  prohibit- 
ing, abating,  arresting,  quashing  or  reversing  for  any  defect  of  form, 
with  exception  noted  therein.  The  court  may  "at  any  lime  permit  cither 
of  the  parties  to  amend  any  defect  in  the  process  or  pleadings,  upon  such 
conditions  as  it  shall,  in  its  discretion  and  by  its  rules,  prescribe." 

In  Askins  v.  U.  S,  50  C.  Cls.  361,  the  court  says,  at  page  365,  "the 
right  of  amendment  in  this  court  has  been  liberally  construed,"  but  denies 
thereunder  the  right  to  substitute  a  new  sole  party  plaintiff  in  a  different 
right.    Coffield  v.  U.  S..  52  C.  Cls.  17. 

And  in  the  court  of  cKnims  technical  pleadings  are  not  insisted  upon ; 
it  is  sufficient  if  the  claim  is  so  stated  that  the  court  is  properly  advised 
as  to  what  it  is.  D.  &  R.  G.  Ry.  v.  U.  S.,  53  C  Cls.  155;  Seaboard  Air 
Line  Ry.  v.  U.  S.,  53  C.  Cls.  107. 

And  on  amendments,  see  further.  Thomas  v.  U.  S.,  15  C.  Cls.  335 ; 
Great  Falls  Mfg.  Co.  v.  U.  S..  16  C.  Cls.  16();  Eager  v.  U.  S..  33  C.  Cls. 
336;  Rules  of  the  Court  of  Claims.  Nos.  24,  25  and  26. 


Ho.  1764, 

Petition  on  Contract  to  Furnish  Machinery  to  Isthmian 

Canal  Commission.  (1) 

[Caption,] 

To  the  Honorable  the  Court  of  Claims: 

The  claimant,  the  Pelton  Water  Wheel  Company,  Inc., 
respectfully  represents: 

I.  That  it  is  a  corporation  duly  organized  and  er^isting 
under  the  laws  of  the  state  of  California,  having  its  prin- 
cipal office  for  the  transaction  of  business  at  San  Francisco, 
in  the  said  state  of  California,  and  having  an  office  at  New 
York  City,  in  the  state  of  New  York. 

II.  That  on  or  about  the  2d  day  of  December,  1911, 
a  contract  in  writing  was  made  between  the  claimant  and 
the  United  States,  acting  by  and  through  the  Isthmian 
Canal  Commission,  whereby  the  claimant  undertook  and 
agreed  to  manufacture  and  furnish  certain  machinery  con- 
sisting of  three  water  turbines,  three  governors,  three  head 
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gates  and  trash  racks,  three  penstocks  and  seventy-eight 
feet  of  additional  penstocks,  together  with  the  appliances 
necessary  thereto,  constituting  part  of  a  hydro-electric  sta- 
tion, and  to  deliver  the  same  to  the  Isthmian  Canal  Com- 
mission at  Colon,  Isthmus  of  Panama,  a  copy  of  which 
contract  is  hereto  annexed  and  made  a  part  hereof,  marked 
Exhibit  A. 

III.  That  thereafter,  and  on  or  about  the  2d  day  of 
April,  1912,  claimant  entered  into  a  further  contract  with 
the  United  States,  acting  by  and  through  the  Isthmian 
Canal  Commission,  whereby  the  claimant  undertook  and 
agreed  to  manufacture,  furnish  and  deliver  87.54  feet  of 
additional  penstocks  and  208.82  feet  of  extra  bends,  to- 
gether with  the  appliances  and  appurtenances  therefor,  a 
copy  of  which  contract  is  hereto  annexed  and  made  a  part 
hereof,  marked  Exhibit  B. 

IV.  That  thereafter,  and  on  or  about  the  3d  day  of 
April,  1912,  claimant  entered  into  a  further  contract  with 
the  United  States,  acting  by  and  through  the  Isthmian 
Canal  Commission,  whereby  the  claimant  undertook  and 
agreed  to  manufacture,  furnish  and  deliver  three  elliptical 
draft  tube  linings,  appliances  and  appurtenances,  a  copy 
of  which  contract  is  hereto  annexed  and  made  a  part  here- 
of, marked  Exhibit  C 

V.  Thereafter  claimant  furnished  and  delivered  said  ma- 
chines, appliances  and  appurtenances  thereto,  in  all  respects 
as  required  by  said  contracts,  and  the  same  were  thereafter 
duly  accepted  by  the  United  States,  acting  by  and  through 
the  Isthmian  Canal  Commission. 

VI.  That  on  or  about  the  3d  day  of  June,  1914,  a 
final  account  was  stated  by  the  United  States  with  the 
claimant  under  said  contracts,  and  the  balance  of  nine 
thousand  and  seven  and  36/100  dollars  ($9,007.36),  re- 
maining due  to  the  claimant  according  to  said  account, 
was  paid  to  it;  which  statement  of  account,  however, 
charged  claimant  with  the  sum  of  ten  thousand,  five  hun- 
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dred  and  nine  r.nd  39/100  dollars  ($10,509.39),  as  and  for 
damages  for  delay  in  the  delivery  of  said  machines,  and 
credited  claimant  thereon  in  the  sum  of  six  thousand,  three 
hundred  thiriy-four  and  30/100  dollars  ($6,334.30),  as  and 
for  damages  for  such  delays  caused  by  the  United  States, 
leaving  a  balance  of  four  thousand,  one  hundred  seventy- 
five  dollars  ($4,175)  on  account  of  said  item,  which  sura 
was  deducted  from  the  amount  due,  against  the  deduction 
of  which  sum  claimant  duly  protested  and  excepted,  and 
now  claims  the  sum  thereof  for  the  reasons  set  forth  in  the 
following  paragraphs. 

VII.  That  the  invitations  for  bids  for  said  macnines 
and  appliances  and  the  bid  of  claimant  to  furnish  the  same 
contained  no  provision  as  to  time  of  delivery  thereof,  and 
no  fixed  time  therefor  was  within  the  contemplation  of  the 
parties,  and  the  time  for  delivery  of  said  machines  and 
appliances  was  not  of  the  essence  of  said  agreement,  nor 
was.  there  any  discussion  or  consideration  of  the  liquidation 
of  damages  for  any  delay. 

VIII.  That  the  delivery  of  said  various  machines  and 
parts  thereof,  as  provided  by  the  terms  of  said  contracts, 
was  prevented  and  the  delay  thereof  was  caused  by  the 
negligence,  delay  and  interference  of  the  United  States, 
acting  by  and  through  the  Isthmian  Canal  Commission 
and  its  officers  charged  with  the  duty  and  responsibility 
of  supervising  the  construction  of  said  machines,  in  the 
following  respects,  among  others: 

(a)  After  construction  of  the  penstocks  was  commenced, 
the  completion  thereof  was  delayed  by  instructions  to  claim- 
ant to  stop  all  work  thereon,  and  thereafter,  when  construc- 
tion was  resumed,  the  manufacturing  of  materials  therefor 
was  delayed  by  the  neglect  and  failure  of  the  United  States 
to  promptly  test,   inspect  and  permit  release  of  the  same. 

The  drawings  and  plans  of  the  penstocks  were  mate- 
rially revised  and  changed  by  increasing  the  length  of 
elbows,  and  necessary  information  in  reference  thereto  was 
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not  given  to  or  received  by  claimant  until  after  a  long 
delay. 

Drawings  submitted  promptly  for  approval,  as  required 
by  said  contract,  were  unduly  delayed  before  they  were 
returned  to  claimant  duly  approved,  thereby  preventing 
claimant  from  proceeding  with  the  manufacture  of  said 
penstocks  and  other  machines. 

By  reason  of  all  of  which  the  construction  and  delivery 
of  the  penstocks  and  additional  penstocks  was  delayed  for 
a  period  of  one  hundred  and  five  (105)  days,  of  which 
fifty  (50)   days  were  wrongfully  charged  against  claimant. 

(b)  Plans  and  drawings  of  the  head  gates  and  motors 
attached  thereto  submitted  for  approval,  as  required  by 
said  contract,  were  unduly  delayed  before  they  were  re- 
turned to  the  claimant  duly  approved,  thereby  delaying 
claimant  from  proceeding  with  the  construction  thereof. 

The  design  of  the  trash  racks  attached  to  said  head 
gates  was  so  altered  as  to  require  construction  thereof  by 
claimant  in  two  parts  and  of  increased  size,  thereby  neces- 
sitating new  drawings  and  approval  thereof,  resulting  in 
delay  to  claimant. 

That  necessary  information  regarding  the  trash  racks 
and  hoisting  appurtenances  attached  thereto  was  not  given 
to  or  received  by  claimant  until  after  a  long  delay. 

By  reason  of  all  of  which  claimant  was  delayed  in  the 
construction  and  delivery  of  the  head  gates  and  appurte- 
nances thereto  for  a  period  of  one  hundred  and  twenty- 
seven  (127)  days,  of  which  four  (4)  days  were  wrongfully 
charged  against  claimant. 

(c)  Plans  and  drawings  for  governors,  motors  and  ap- 
pliances therefor  were  promptly  submitted  for  approval,  as 
required  by  said  contract,  and  the  same  were  unduly  delayed 
before  they  were   returned  to  the  claimant   duly  approved. 

That  the  governors  were  required  to  be  fitted  to  the 
turbines,  the  construction  of  which  was  delayed  by  the 
United  States. 
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Claimant  was  delayed  in  obtaining  necessary  parts  for 
said  governors  and  otherwise  delayed  in  the  completion 
thereof  through  no  fault  of  its  own. 

By  reason  of  all  of  which  claimant  was  delayed  in  the 
construction  and  delivery  of  said  governors  and  appurte- 
nances thereto  for  a  period  of  one  hundred  and  twenty- 
one  (121)  days,  of  which  forty  (40)  days  were  wrongfully 
charged  against  claimant. 

(d)  Necessary  information  relating  to  the  construction 
of  parts  of  turbines  was  not  given  to  or  received  by  claim- 
ant until  after  long  delay,  thereby  delaying  preparation  of 
drawings  and  specifications  thereof. 

Plans  and  drawings  for  the  platforms  and  ladders  and 
other  parts  of  said  turbines  were  duly  submitted  for  ap- 
proval pursuant  to  the  terms  of  said  contract,  and  the  ap- 
proval and  return  thereof  was  unduly  delayed. 

By  reason  of  all  of  which  facts,  the  claimant  was  de- 
layed in  the  construction  and  delivery  of  said  turbines 
for  a  period  of  one  hundred  and  twenty-one  (121)  days, 
of  which  one  hundred  and  six  (106)  days  were  wrongfully 
charged  against  the  claimant. 

(e)  That  the  inspectors  of  the  United  States  interfered 
with  the  completion  of  said  machines  and  appliances  at 
various  times  by  delaying  inspection  thereof  and  unneces- 
sarily rejecting  steel  castings  and  other  material  and  un- 
necessarily ordering  work  to  be  stopped. 

IX.  That  at  the  times  when  said  delays  occurred,  claimant 
duly  requested  in  writing  an  adequate  and  proper  exten- 
sion of  time  for  delivery,  which  requests,  however,  were 
refused  as  appears  heretofore. 

X.  The  installation  and  erection  of  said  machines  and 
appliances  was  not  begun  until  long  after  delivery  by  claim- 
ant thereof  because .  of  the  failure  or  neglect  to  erect  the 
buildings  wherein  the  same  were  to  be  placed,  and  the  said 
machines  and  appliances  were  completely  delivered,  installed 
and  ready  for  operation  at  least  fifteen  (15)  months  before 
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the  same  were  put  into  operation.  No  damages  whatso- 
ever were  caused  to  or  suffered  by  the  United  States  by 
reason  of  the  delay  in  delivering  said  machines  and  appli- 
ances, and  the  deduction  of  four  thousand,  one  hundred 
seventy-five  and  9/100  dollars  ($4,175.09),  as  and  for 
liquidated  damages,  was  without  authority  or  justification 
whatsoever. 

XI.  Final  inspection  and  acceptance  of  said  machines  and 
appliances  by  the  United  States  was  unduly  delayed,  by 
reason  whereof  the  final  payment  due  claimant  under  said 
contracts,  stated  on  said  account  rendered  to  be  nine  thou- 
sand and  seven  and  36/100  dollars  ($9,007.36),  was  unduly 
delayed  for  a  period  of  one  (1)  year  and  six  (6)  months, 
causing  claimant  to  suffer  loss  of  interest  at  the  rate  of  six 
per  cent.  (6%)  thereon,  to-wit,  eight  hundred  and  ten  and 
66/100  dollars  ($810.66). 

XII.  That  during  the  performance  of  said  contracts, 
claimant  was  required  to  increase  the  size  of  the  trash 
racks  by  adding  thereto  two  feet  eleven  inches  (2'  11"), 
thereby  causing  claimant  to  incur  additional  cost  and  ex- 
pense for  labor  and  material  in  the  sum  of  one  hundred 
and  four  dollars  ($104) ;  and  was  required  to  furnish 
plates  of  flange  steel  in  place  of  soft  steel  at  an  additional 
cost  and  expense  of  seven  hundred  dollars  ($700) ;  and 
was  required  to  furnish  13.94  feet  of  penstocks  at  an  addi- 
tional cost  and  expense  in*  the  sum  of  two  hundred  forty- 
seven  and  43/100  dollars  ($247.43) ;  none  of  which  was 
contemplated  by  any  of  said  contracts. 

XIII.  That  no  assignment  or  transfer  of  its  claims  or 
any  part  thereof  or  interest  therein  has  been  made  and 
the  claimant  is  justly  entitled  to  the  amounts  herein  con- 
tained from  the  United  States,  allowing  all  just  claims, 
and  that  the  claimant  is  a  citizen  of  the  United  States. 

Wherefore,  claimant  prays: 

In  the  sum  of  six  thousand  thirty-seven  and  18/100 
dollars   ($6,037.18),  being  the  total  of  four  thousand  one 
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hundred  seventy-five  and  9/100  dollars  ($4,175.09),  being 
the  balance  due  it  under  the  terms  of  said  contracts,  and 
one  thousand  fifty-one  and  43/100  dollars  ($1,051.43),  for 
additional  outlay  and  expense  occasioned  in  the  premises, 
and  eight  hundred  ten  and  66/100  dollars  ($810.66),  for 
interest  on  the  balance  due  it  under  said  contracts  for  the 
period  of  which  same  was  unduly  withheld. 

Robert  B.  Honeyman, 


Attorney  for  Claimant. 


[Verification.] 

(1)  Sec  55  C  Cls.,  p.  — . 


Ho.  1765. 

Amended  Petition  to  Recover  Income  Taxes  Paid  under  Pro- 
test upon  Rulings  Based  on  Acts  of  1909  and  1913.(1) 

To  the  Court  of  Claims: 

The  claimant  in  the  above-entitled  cause  respectfully  rep- 
resents to  this  honorable  court  as  follows: 

I.  The  claimant  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Maryland, 
having  its  principal  office  at  Baltimore,  in  said  state,  and 
is  now  and  was  at  all  times  hereinafter  mentioned  engaged 
in  the  general  business  of  making  and  selling  casualty, 
fidelity,  guaranty,  liability,  and  surety  contracts  of  insur- 
ance of  all  kinds  in  the  different  states  and  territories  of 
the  United  States  and  elsewhere. 

■    _ 

II.  Under  the  provisions  of  Sec.  38  of  the  act  of  congress 
approved  August  5,  1909  (36  Stat.  L.  112),  entitled,  "An 
act  to  provide  revenue,  equalize  duties,  and  encourage  the 
industries  of  the  United  States  and  for  other  purposes,"  the 
claimant  prepared  and  filed  its  returns  of  net  income  for  the 
calendar  years  1909,  1910.  1911,  and  1912  on  the  forms 
furnished  to  it  therefor  by  the  commissioner  of  internal 
revenue.  Claimant  endeavored  to  make  its  said  returns  in 
strict  accordance  with  the  requirements  of  said  statute  and 
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as  true  statements  of  its  net  income  computed  in  the  man- 
ner provided  by  said  statute  for  each  of  the  said  years. 

III.  In  its  return  for  the  year  ending  December  31,  1909, 
claimant  reported  as  follows:  gross  income,  $4,041,122.75; 
from  which  was  deducted  the  following  items:  all  ordinary 
and  necessary  expenses,  $1,634,778.63;  losses  sustained  Jan- 
uary 1st  to  December  31st,  $1,583,427.87;  depreciation, 
$1,233.80;  net  addition  required  by  law  to  reserve  funds, 
$458,693.16;  domestic  taxes,  $71,468.55;  foreign  taxes, 
$1,181.23;  dividends  from  other  tax-paying  corporations, 
$7,020.00;  total  deductions,  $3,757,803.24;  net  income, 
$287,319.51;  specific  deduction,  $5,000.00,  and  taxable  in- 
come, $282,319.51.  Such  gross  income  was  calculated  as 
follows : 

Premiums  uncollected  December  31,  1908..         $584,164.18 
Net  premiums  written  in  1909 3,908.795.75 

$4,492,959.93 
Less    premiums    uncollected    December    31, 

1909     643,162.08 

$3,849,797.85 

Interest    151,655.98 

Rents    44,675.98 

Profit  on   investments 2,396.25 

Reinsurance   owed    1909 2,034.55 

$4,050,560.61 

Loss  on   investments $4,850.75 

Reinsurance   owed    1908 4,587.11 

9,437.86 

Gross    income $4,041,122.75 

IV.  In  its  return  for  the  year  ending  December  31,  1910, 
the  claimant  reported  as  follows:  g^oss  income,  $4,559,987.- 
82;  from  which  was  deducted  the  following  items:  all 
ordinary  and  necessary  expenses,  $1,829,461.92;  losses  sus- 
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tained  January  1st  to  December  31st,  $1,998,070.99;  de- 
preciation, $1,908.39;  net  addition  required  by  law  to  re- 
serve funds,  $409,559.41;  domestic  taxes,  $86,239.84; 
foreign  taxes,  $3,056.05;  dividends  from  other  tax-paying 
corporations,  $5,480.00 ;  total  deductions,  $4,333,776.60 ; 
net  income,  $226,211.22;  specific  deduction,  $5,000.00;  tax- 
able income,  $221,211.22. 

V.  In  its  return  for  the  year  ending  December  31,  1911, 
claimant  reported  as  follows:  gross  income,  $5,127,374  75; 
from  which  was  deducted  the  following  items:  all  ordinary 
and  necessary  expenses,  $2,055,762.50;  losses  sustained  Jan- 
uary 1st  to  December  31st,  $2,315,015.84;  depreciation, 
$1,500.51;  net  addition  required  by  law  to  reserve  funds, 
$360,510.14;  domestic  taxes,  $113,886.77;  foreign  taxes, 
$3,454.35;  dividends  from  other  tax-paying  corporations, 
$7,800.00;  total  deductions,  $4,857,930.11;  net  income, 
$269,444.64;  specific  deduction,  $5,000.00,  and  taxable  in- 
come, $264,444.64. 

VI.  In  its  return  for  the  year  ending  December  31,  1912, 
claimant  reported  as  follows:  gross  income,  $5,905,723.32; 
from  which  was  deducted  the  following  items:  all  ordinary 
and  necessary  expenses,  $2,387,389.01;  losses  sustained  Jan- 
uary 1st  to  December  31st,  $2,683,361.02;  depreciation, 
$940.51 ;  net  addition  required  by  law  to  reserve  funds, 
$670,791.89;  domestic  taxes,  $118,032.62;  foreign  taxes, 
$4,129.36;  dividends  from  other  tax-paying  corporations, 
$8,325.00;  total  deductions,  $5,873,069.41;  net  income, 
$32,653.91;  specific  deduction,  $5,000.00;  taxable  income, 
$27,653.91. 

VII.  Upon  the  taxable  income  reported  in  these  returns 
taxes  of  $2,823.20  for  1909,  $2,212.11  for  1910,  $2,644.45 
for  1911,  and  $276.54  for  1912,  were  assessed  against  the 
claimant  and  duly  paid  by  it  to  the  representative  of  the 
defendants  the  collector  of  internal  revenue  at  Baltimore, 
Maryland,  but  under  written  protest  that  said  taxes  were 
not  legally  due  from  claimant 
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VIII.  Thereafter,  on  or  about  March  or  April,  1913,  the 
commissioner  of  internal  revenue,  assuming  to  act  under  the 
statutes  of  the  United  States,  and  especially  the  aforesaid 
statute  approved  August  5,  1909,  assessed  against  this  claim- 
ant the  further  sum  of  $9,609.55  as  additional  tax  on  pre- 
tended additional  net  income  of  this  claimant  for  the  said 
calendar  year  1909.  Thereafter,  on  or  about  April  18,  1913, 
the  claimant  appealed  to  the  commissioner  of  internal 
revenue  for  the  abatement  of  said  additional  tax  of  $9,609.55, 
which  said  appeal  was  made  pursuant  to  the  provisions  of 
law  in  that  regard  and  the  regulations  of  the  secretary  of 
the  treasury  established  in  pursuance  thereof.  As  a  result 
of  this  appeal  $8,771.43  of  the  assessment  was  abated  and 
demand  made  upon  this  claimant  for  the  payment  of  the 
balance  of  said  assessment,  amounting  to  $838.12,  with 
interest  at  the  rate  of  one  per  cent,  per  month  from  the 
date  of  the  assessment. 

The  said  additional  assessment  of  $838.12  represented  one 
per  cent,  of  $83,811.94  erroneously  and  illegally  added  to  the 
net  income  reported  by  this  claimant  in  its  original  return 
of  net  income.  The  said  additional  sum  of  $83,811.94  was 
obtained  by  adding  to  this  claimant's  net  income  reported 
in  its  tax  return  the  following:  uncollected  premiums  out- 
standing December  31,  1909,  $643,162.08;  increase  by  ad- 
justment in  book  value  of  investments,  $60,646.49;  reinsur- 
ance due  other  companies  December  31,  1908,  $4,587.11; 
disallowance  of  net  addition  to  reserve  funds  required  by 
law  for  unpaid  loss  claims  (except  liability  claims,  net  addi- 
tion to  which  reserve  was  allowed),  $14,510.99;  total, 
$722,906.67;  from  which  was  deducted  decrease  by  adjust- 
ment in  book  value  of  investments,  $52,896.00;  reinsurance 
due  other  companies  December  31,  1909,  $2,034.55;  un- 
collected premiums  December  31,  1908,  $584,164.18;  total. 
$639,094.73;  and  balance,  $83,811.94. 

On  November  13,  1913,  the  claimant  voluntarily  and 
under   threat    of    distraint    against    its    property    paid    the 
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United  States  collector  of  internal  revenue  at  Baltimore, 
Maryland,  who  made  demand  for  said  pa)rment,  the  said 
sum  of  $838.12,  together  with  $58.67  interest,  making  the 
total  payment  $896.79,  but  at  the  same  time  protesting  in 
writing  to  the  said  United  States  collector  in  internal  reve- 
nue that  this  claimant  was  not  liable  for  said  amount  or 
any  part  thereof  and  that  said  tax  and  interest  was  errone- 
ously, illegally  and  wrongfully  assessed  and  collected  from  it- 

IX.  During  the  calendar  year  1914  the  commissioner  of 
internal  revenue  likewise  unlawfully  demanded  of  this  claim- 
ant the  further  sum  of  $1,191.64  as  additional  tax  upon  the 
net  income  of  this  claimant  for  the  calendar  year  1910. 
Said  sum  was  exacted  at  the  rate  of  one  per  cent,  on 
$119,163.95  pretended  additional  net  income  of  this  claim- 
ant, arrived  at  by  adding  to  the  net  income  reported  in  its 
tax  return  the  following:  uncollected  premiums  outstanding 
December  31,  1910,  $768,917.62;  increase  by  adjustment  in 
book  value  of  assets,  $16,128.77;  allowance  of  net  addi- 
tion to  reserve  for  unpaid  loss  claims  (except  liability  claims, 
the  net  addition  to  which  reserve  was  allowed),  $52,240.00; 
net  addition  to  reserve  for  taxes  due  or  accrued,  $9,359.39; 
net  addition  to  reserve  for  salaries,  rents  and  miscellaneous 
accounts  due  or  accrued,  $15,295.14;  from  which  was  de- 
ducted decrease  in  reserve  for  reinsurance  premiums  owed 
other  companies,  $906.95;  balance,  $861,034.78;  less  un- 
collected premiums  on  December  31,  1909,  $643,162.08; 
decrease  by  adjustment  in  book  value  of  investments,  $96,- 
658,75;  dividends  from  other  corporations,  $2,050.00;  and 
balance,  $119,163.95. 

On  August  11,  1914,  the  claimant  involuntarily  and 
under  threat  of  distraint  against  its  property  paid  the  de- 
fendant the  said  sum  of  $1,191.64  additional  tax  for  1910, 
but  at  the  same  time  protesting  in  writing  to  said  United 
States  collector  of  internal  revenue  that  it  was  not  liable 
for  the  same  or  any  part  thereof  and  that  said  tax  was 
illegally,  erroneously,  and  wrongfully  collected  from  it. 
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X.  During  the  calendar  year  1914  the  commissioner  of  in- 
ternal revenue  likewise  unlawfully  demanded  of  the  claim- 
ant the  further  sum  of  $2,613.50  as  additional  tax  upon  the 
net  income  of  the  claimant  for  the  calendar  year  1911.  Said 
sum  was  exacted  at  the  rate  of  one  per  cent,  on  $261,349.58 
pretended  additional  net  income  of  this  claimant,  arrived  at 
as  follows:  written  premiums,  $5,031,810.03;  interest  and 
rent,  $229,476.44;  profit  on  investments,  $6,472.50;  increase 
by  adjustment  in  book  values,  $42,562.80;.  making  gross 
income,  $5,310,321.77;  from  which  was  deducted  expenses, 
$2,048,503.77;  loss  on  investments,  $42.50;  loss  claims  paid, 
$2,310,049.10;  depreciation,  $13,799.43;  net  addition  to  pre- 
mium reserve,  $247,036.16;  net  addition  to  liability  reserve, 
$4,689.32;  taxes,  $147,607.27;  dividends,  $7,800.00;  making 
total  deduction,  $4,779,527.55;  and  net  income,  $530,794.22; 
less  $5,000.00  specific  deduction,  making  total  taxable  in- 
come, $525,794.22;  less  taxable  income  reported,  $264,- 
444.64;  making  additional  income  of  $261,349.58. 

On  August  11,  1914,  the  claimant  involuntarily  and  under 
threat  of  distraint  against  its  property  paid  the  defendant 
the  said  sum  of  $2,613.50  additional  tax  for  1911,  but  at  the 
same  time  protesting  in  writing  to  said  United  States  col- 
lector of  internal  revenue  that  it  was  not  liable  for  the 
same  or  any  part  thereof  and  that  said  tax  was  illegally, 
erroneously,  and  wrongfully  collected  from  it. 

XL  During  the  calendar  year  1914  the  commissioner  of 
internal  revenue  likewise  unlawfully  demanded  of  this  claim- 
ant the  further  sum  of  $1,990.39,  as  additional  tax  upon  the 
net  income  of  this  claimant  for  the  calendar  year  1912. 
Said  sum  was  exacted  at  the  rate  of  one  per  cent,  on 
$199,038.93,  pretended  additional  net  income  of  this  claim- 
ant, obtained  by  adding  to  the  net  income  reported  in  its 
said  tax  return  the  following:  uncollected  premiums  out- 
standing December  31,  1912,  $1,020,616.32;  increase  by  ad- 
justment in  book  value  of  investments,  $21,038.75;  dis- 
allowance of  net  addition  to  unpaid  loss  claims  (except  lia- 
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bility  claims,  the  net  addition  to  which  reserve  was  allowed), 
$50,754.24;  net  addition  to  reserve  for  unpaid  commissions, 
$30,187.78;  net  addition  to  reserve  for  taxes  due  or  accrued, 
$13,938.20;  net  addition  to  reserve  for  salaries,  rents,  and 
miscellaneous  accounts  due  or  accrued,  $6,585.48;  net  addi- 
tion to  reserve  for  reinsurance  owed  other  companies, 
$9,038.60;  from  which  was  deducted  uncollected  premiums 
December  31,  1911,  $892,755.17,  decrease  by  adjustment  in 
book  value  of  investments,  $64,699.67;  balance,  $199,038.93. 
On  August  11,  1914,  the  claimant  involuntarily  and 
under  threat  of  distraint  against  its  property  paid  the  de- 
fendant the  said  sum  of  $1,990.39  additional  tax  for  1912, 
but  at  the  same  time  protesting  in  writing  to  said  United 
States  collector  of  internal  revenue  that  it  was  pot  liable 
for  the  same  or  any  part  thereof  and  that  said  tax  was 
illegally,   erroneously,  and  wrongfully  collected  from  it. 

XII.  Thereafter,  on  or  about  April  16,  1915,  this  claimant 
appealed  to  the  commissioner  of  internal  revenue  for  the  re- 
fund of  $896.79  additional  tax  and  interest  paid  by  it  for 
1909,  $1,191.64  additional  tax  for  1910,  $2,613.50  additional 
tax  for  1911,  and  $1,990.39  additional  tax  for  1912,  and 
all  other  taxes  illegally  collected  for  said  years,  not  exceeding 
the  total  amount  of  $14,648.62  which  appeal  was  duly  made 
pursuant  to  the  statutes  of  the  United  States  made  and  pro- 
vided in  that  regard  and  to  the  regulations  of  the  secretary 
of  the  treasury  prescribed  in  pursuance  thereof,  which  said 
appeal  or  claim  for  refund  has  been  rejected  by  the  said 
commissioner. 

XIII.  Under  the  provisions  of  Sec.  2,  paragraph  G,  of 
the  act  approved  October  3,  1913  (38  Stat.  L.  172),  entitled, 
"An  act  to  reduce  tariff  duties  and  to  provide  revenue  for 
the  government  and  for  other  purposes/'  claimant  prepared 
and  filed  its  return  of  net  income  for  the  calendar  year  1913 
on  the  form  furnished  it  therefor  by  the  commissioner  of 
internal  revenue.  Claimant  endeavored  to  make  its  said 
return  in  strict  accordance  with  the  instructions  of  the  com- 
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tnissioner  of  internal  revenue,  so  that  the  said  return  should 
show  the  net  income  computed  according  to  said  instructions. 

XIV.  In  its  said  return  for  the  year  ending  December  31, 
1913,  claimant  reported. as  follows:  gross  income,  $6,625,- 
014.94;  deductions*  ordinary  and  necessary  expenses,  $2,- 
428,655.95;  rentals,  etc.,  $62,144.64;  losses,  $3,686,010.33; 
depreciation,  $1,064.49;  net  addition  to  reserve  funds  re- 
quired by  law,  $266,160.02;  interest  on  United  States  bonds, 
etc.,  $68,515.95;  taxes,  $127,323.37;  foreign  taxes,  $3,761.- 
44;  total  deductions,  $6,643,636.67;  thereby  showing  that 
claimant  had  no  taxable  income  for  1913.  The  amount  of 
gross  income  so  reported  in  accordance  with  the  instructions 
of  the  said  commissioner  of  internal  revenue  was  computed 
as  follows:  net  premiums  written,  $6,185,482.05;  interest, 
$242,692.51 ;  from  which  was  deducted  loss  from  sale  of 
securities,  $5,294.95;  accrued  interest  not  received,  $700.21; 
loss  on  real  estate,  $85.81;  net  depreciation,  $149,330.65; 
leaving  a  balance  of  $6,272,762.94,  to  which  was  added 
released  liability  reserve  for  1913  of  $352,252,  as  if  the 
same  had  been  received  in  cash  during  said  year,  thus  mak- 
ing gross  income  as  reported,  $6,625,014.94.  In  this  com- 
putation the  total  amount  of  premiums  written  during  said 
year  is  treated  as  if  actually  received,  while  the  actual  cash 
received  for  premiums  during  said  year  was  only  $6,065,- 
728.08,  the  difference  being  $119,753.97  less  than  the  amount 
used  in  computing  the  gross  income  under  the  instructions 
of  the  commissioner  of  internal   revenue. 

XV.  Thereafter  the  commissioner  of  internal  revenue  dis- 
allowed the  deduction  of  net  addition  to  all  reserve  funds, 
except  the  unearned  premium  reserve,  the  net  addition  to 
which  amounted  to  $81,784.67,  thus  producing  a  taxable 
net  income  for  the  year  amounting  to  $165,753.62.  In- 
cluded in  the  gross  income  upon  which  this  amount  of  net 
income  was  based  was  the  sum  of  $352,252,  which  repre- 
sented the  difference  in  the  amount  of  liability  reserve  re- 
quired by  law  for  1913  as  compared  with  that  required  for 
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the  previous  year,  and  did  not  represent  any  part  of  the 
moneys  received  by  the  claimant  during  the  year  1913  and 
was  not  so  received  by  claimant  during  said  year,  but  was 
income  actually  received  during  1912  and  duly  included 
in  the  income  reported  for  1912,  the  yejtr  in  which  it  was 
actually  received.  Claimant  did  not  receive  any  additional 
income  during  1913,  because  of  this  item,  but  notwith- 
standing included  this  amount  as  a  part  of  its  gross  income, 
under  the  head  of  released  liability  reserve  for  1913,  solely 
on  account  of  the  instructions  of  the  said  commissioner  of 
internal  revenue. 

On  December  7,  1914,  the  claimant  involuntarily  and 
under  threat  of  distraint  against  its  property  paid  to  said 
United  States  collector  of  internal  revenue,  who  made  de- 
mand for  said  pa)mient,  the  said  sum  of  $1,657.54,  but  at 
the  same  time  protesting  in  writing  to  said  collector  that  said 
claimant  was  not  liable  for  said  amount  or  any  part  thereof 
and  that  said  tax  was  erroneously,  illegally,  and  wrongfully 
assessed  and  collected  from  it. 

XVI.  Thereafter,  on  or  about  May  14,  1914,  claimant 
appealed  to  the  commissioner  of  internal  revenue  for  the 
refund  of  $1,657.54  additional  tax  so  paid  by  it  for  the  year 
1913,  which  appeal  was  duly  made  pursuant  to  the  statutes 
of  the  United  States  made  and  provided  in  that  regard  and 
to  the  regulations  of  the  secretary  of  the  treasury  prescribed 
in  pursuance  thereof,  which  said  appeal  or  claim  for  refund 
has  been  rejected  by  the  said  commissioner. 

XVII.  At  all  times  hereinbefore  mentioned  and  for  many 
'years  prior  thereto  the  laws  of  various  of  the  states  in  which 

claimant  was  transacting  business  and  the  regulations  of  the 
insurance  officials  of  said  states  in  pursuance  thereof  have 
required  claimant  as  a  condition  to  its  doing  business  in 
said  states  to  maintain  reserve  funds  sufficient  to  meet  all 
of  its  outstanding  indebtedness.  In  order  that  the  said  insur- 
gince  officials  might  be  informed  as  to  the  proper  amounts  re- 
quired to  meet  all  of  said  outstanding  indebtedness  and  the 
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amounts  held  by  claimant  as  reserve  funds  for  this  purpose, 
claimant  has  been  required  to  make  annual  reports  to  said 
insurance  officials  at  the  close  of  each  of  the  years  herein- 
before referred  to,  showing  the  amount  of  business  trans- 
acted by  it  during  each  of  said  years,  and  all  of  its  expenses 
of  every  character  connected  therewith,  and  a  statement  of 
its  outstanding  indebtedness  of  every  character  at  the  end  of 
each  of  said  years,  and  the  amount  and  character  of  the 
funds  and  assets  held  by  it  at  the  end  of  each  of  said  years 
as  reserve  funds  from  which  to  meet  said  outstanding 
indebtedness.  Notwithstanding  these  legal  requirements  pro- 
viding for  the  maintenance  of  reserve  funds  from  which  to 
meet  claimant's  liability  for  unearned  premiums,  unsettled 
loss  claims,  accrued  salaries,  commissions,  taxes,  and  the 
remainder  of  its  outstanding  indebtedness  of  every  kind  and 
character  at  the  end  of  each  of  said  years,  and  notwith- 
standing  the  express  provisions  of  the  taxing  statutes  here- 
inbefore referred  to,  the  said  commissioner  of  internal  rev- 
enue has  not  permitted  clairoant  to  deduct  from  its  gross 
income  the  net  additions  to  its  reserve  funds  for  each  of 
said  years  except  for  unearned  premium  and  liability  loss 
claims  reserves,  and  has  also  required  claimant  to  pay  taxes 
upon  its  uncollected  premiums  at  the  end  of  each  of  said 
years  the  same  as  if  these  premiums  had  been  collected  and 
claimant  had  received  the  additional  cash  income  to  the 
amount  of  said  outstanding  uncollected  premiums. 

XVIII.  The  net  additions  to  reserve  funds  required  by 
law  for  1909  to  1913,  respectively,  as  shown  by  claimant's 
books,  were  as  follows: 

For  1909.  Unearned  premiums,  $205,447.85;  loss  claims. 
$14,510.99;  liability  claims,  $238,734.32;  brokerage,  etc.. 
$22,048.09;  taxes,  $16,490.35;  total,  $497,231.60. 

For  1910.  Unearned  premiums,  $239,560.21 ;  loss  claims. 
$52,240.81;  liability  claims.  $94,010.81;  brokerage,  etc.. 
$42,389.46;  taxes.  $9,359.39:  salaries,  etc.,  $15,846.28;  total. 
$453,406.96. 
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For  1911.  Unearned  premiums,  $247,036.16;  loss  claims, 
$79,107.82;  liability  claims,  $4,689.32;  brokerage,  etc., 
$25,746.97;  taxes,  $9,474.86;  reinsurance,  $1,697.38:  total, 
$367,752.51. 

For  1912.  Unearned  premiums,  $329,532.89;  loss  claims, 
$50,754.24;  liability  claims,  $226,420.00;  brokerage,  etc., 
$34,522.51;  taxes,  $13,938.20,  salaries,  etc.,  $6,585.45;  re- 
insurance, $9,038.60;  total,  $670,791.89. 

For  1913.  Unearned  premiums,  $81,784.67;  loss  claims, 
$157,800.20;  brokerage,  etc.,  $14,087.64;  taxes,  $6,676.31; 
salaries,  etc.,  $3,690.83;  reinsurance,  $2,120.37;  total, 
$266,160.02. 

Wherefore,  the  premises  considered,  your  petitioner  prays 
judgment  against  the  United  States  in  the  full  sum  of 
($16,306.16)  sixteen  thousand  three  hundred  and  six  dollars 
and  sixteen  cents,  further  averring  that  it  is  and  has 
always  been  the  sole  owner  of  the  claims  hereinbefore  re- 
ferred to  and  has  not  assigned  or  transferred  the  whole  or 
any  part  thereof  or  interest  therein,  and  that  it  has  at  all 
times  borne  true  allegiance  to  the  government  of  the  United 
States  and  has  not  in  any  way  voluntarily  aided,  abetted,  or 
given  encouragement  to  rebellion  against  the  said  govern- 
ment, and  that  it  believes  the  facts  as  stated  herein  to  be 
true,  and  that  it  is  justly  entitled  to  the  said  amount  from 
the  United  States  after  allowing  all  just  credits  and  offsets. 

Maryland    Casualty   Company, 
By  Serven  &  Joyce,  by  A.  R.  Serven, 

Its  Attorneys. 

(1)  52  C.  Cls.  219,  288. 

(2)  Rule  19,  C  Cls.,  requires  a  power  of  attorney  to  be  annexed  to 
the  petition  and  filed  therewith  in  a  case  where  anyone  other  than  the 
claimant  verifies  the  petition. 
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Ko.  1760. 

Petition  under  Abandoned  Property  Act  by  Administrator  o£ 

Surviving  Partner.(l) 

Frank    C.    Jones,    Administrator    of 
Gazaway    B.    Lamar,    Surviving 
Partner  of  Gazaway  B.   Lamar,! 
Charles  A.  L.  Lamar  and  William)  No.  33,074. 
W.  Cheever, 

The  United  States. 

To  the  Honorable  the  Court  of  Claims: 
The  claimant  respectfully  represents: 

1.  He  is  administrator  of  Gazaway  B.  Lamar,  deceased, 
who  was  a  citizen  of  the  United  States  and  a  resident  of 
Chatham  county,  state  of  Georgia,  and  later  of  New  York 
City,  and  was  duly  appointed  such  administrator  by  the 
court  of  New  York  having  jurisdiction  therein. 

2.  Said  Gazaway  B.  Lamar  was,  during  the  Civil  War, 
the  owner  of  a  large  amount  of  cotton  both  in  his  own 
right  and  as  a  partner  with  Charles  A.  L.  Lamar  and 
William  W.  Cheever. 

In  the  year  1865,  subsequent  to  June  the  1st,  there 
was  taken  from  said  Gazaway  B.  Lamar  and  from  said 
partnership  firm  by  United  States  treasury  agents  a  large 
number  of  bales  of  cotton  belonging  to  Lamar  or  to  said 
firm,  under  the  provisions  of  the  act  of  congress  approved 
March  12,  1863,  entitled,  "An  act  to  provide  for  the  col- 
lection of  abandoned  property  and  for  the  prevention  of 
frauds  in  insurrectionary  districts  within  the  United  States" 
(12  Stat.  L.  820),  and  acts  amendatory  thereof. 

3.  The  claimant,  as  administrator  of  Gazaway  B.  Lamar, 
has  heretofore  filed  a  claim  based  upon  the  taking  of  said 
cotton  in  the  court  of  claims  under  cause  No.  32,460,  al- 
leging the  title  to  all  of  it  to  be  in  said  Lamar  individually. 
Since  filing  said  petition,   the  claimant  has  had   reason  to 
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believe  that  a  portion  of  said  cotton  belonged  to  said  firm, 
to  the  amount  of  six  hundred  and  sixty-seven  bales  (667), 
of  which  four  hundred  and  sixteen  bales  (416)  were  taken 
at  Thomasville,  Georgia,  and  two  hundred  and  fifty-one 
bales  (251)  were  taken  at  various  places  in  the  state  of 
Florida  in  the  general  vicinity  of  Tallahassee,  and  there- 
fore files  this  claim  as  administrator  of  said  Lamar  in  his 
capacity  as  surviving  partner  of  said  firm. 

4.  Said  cotton  was  shipped  to  the  proper  United  States 
treasury  agent  and  sold,  and  the  net"  proceeds  thereof, 
after  deducting  various  expenses  and  costs,  were  placed 
in  the  treasury  of  the  United  States,  said  net  proceeds 
amounting  to  the  sum  of  $65,330.43. 

5.  By  the  act  approved  March  3,  1911,  entitled,  "An 
act  to  codify,  revise  and  amend  the  laws  relating  to  the 
judiciary,"  it  is  provided: 

"Sec.  162.  The  court  of  claims  shall  have  jurisdiction 
to  hear  and  determine  the  claims  of  those  whose  property 
was  taken  subsequent  to  June  1,  1865,  under  the  provi- 
sions of  the  act  of  congress  approved  March  12,  1863, 
entitled,  *An  act  to  provide  for  the  collection  of  abandoned 
property  and  for  the  prevention  of  frauds  in  insurrectionary 
districts  within  the  United  States/  and  acts  amendatory 
thereof,  where  the  property  so  taken  was  sold  and  the  net 
proceeds  thereof  were  placed  in  the  treasury  of  the  United 
States;  and  the  secretary  of  the  treasury  shall  return  said 
net  proceeds  to  the  owners  thereof,  on  the  judgment  of 
said  court,  and  full  jurisdiction  is  given  to  said  court  to 
adjudge  said  claims,  any  statutes  of  limitations  to  the 
contrary  notwithstanding." 

6.  By  reason  of  the  foregoing,  the  claimant  is  justly 
entitled  to  said  net  proceeds  of  said  cotton  herein  claimed 
from  the  United  States,  after  allowing  all  just  credits  and 
offsets.  No  assignment  or  transfer  of  this  claim,  or  of 
any  part  thereof  or  interest  therein,  has  been  made.  The 
claimant  is  a  citizen  of  the   United   States.     The  claimant 
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and  said  decedents  have  at  all  times  borne  true  allegiance 
to  the  government  of  the  United  States  and  have  not  in 
any  way  voluntarily  aided,  abetted  or  given  encourage- 
ment to  rebellion  against  the  said  government,  that  is  to 
say,  if  any  such  acts  were  committed  during  the  late 
Civil  War  between  the  years  1861  and  1866,  a  full  pardon 
has  been  granted  therefor  by  the  president  of  the  United 
States.  And  the  claimant  prays  judgment  for  sixty-five 
thousand  three  hundred  thirty  dollars  and  forty-three  cents 
($65,330.43). 

King   &   King, 
Attorneys  for  Claimant. 

State  of  New  York,  City  and  County  of  New  York,  ss : 

Frank  C.  Jones,  being  duly  sworn,  deposes  and  says: 
I  am  the  claimant  in  this  case.  I  have  read  the  above 
petition  and  the  matters  therein  stated  are  true,  to  the 
best  of  my  information  and  belief. 


(1)  From  Basch  v.  U.  S.,  52  C.  Cls.  134. 


Frank  C.  Jones. 


>No.  32,460. 


No.  17&7. 

Petition  of  Surviving  Administrator  with  the  Will 

Annexed.(l) 

Frank    C.    Jones,    Administrator    of^ 
Gazaway  B.  Lamar, 

V. 

The  United  States. 

To  the  Honorable  the  Court  of  Claims: 

The  claimant  respectfully  represents: 

1.  He  is  a  citizen  of  the  United  States  and  a  resident 
of  the  state  of  New  York,  and  surviving  administrator 
with  the  will  annexed  of  Gazaway  B.  Lamar,  deceased, 
who  was  a  citizen  of  the  United  States,  and  a  resident  of 
the  city  and  county  of  New  York,  in  the  state  of  New 
York.     The  claimant  and  his  wife,  Harriet  Cazenove  Jones, 
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now  deceased,  were  duly  appointed  such  administrators 
by  the  court  of  said  county  having  jurisdiction  therein. 
His  said  wife  died  on  the  12th  day  of  November,  1909, 
and  thereby  her  office  as  such  administrator  ceased,  but 
the  office  and  authority  of  your  petitioner  as  her  survivor 
continues.  Your  petitioner  presents  herewith  a  certified 
copy  of  the  letters  appointing  him  and  his  wife  such  ad- 
ministrators. 

2.  In  the  year  1865,  subsequent  to  June  the  1st,  there 
was  taken  from  said  decedent  under  the  provisions  of  the 
act  of  congress  approved  March  12,  1863,  entitled,  "An 
act  to  provide  for  the  collection  of  abandoned  property 
and  for  the  prevention  of  frauds  in  insurrectionary  dis- 
tricts within  the  United  States"  (12  Stat.  L.  820),  and 
acts  amendatory  thereof,  by  United  States  treasury  agents, 
cotton  belonging  to  said  decedent,  to  the  number  of  ten 
hundred  and  sixty  bales  (1,060),  the  places  of  taking  and 
quantities  taken  being  set  forth  in  Exhibit  "A,"  attached 
hereto  and  made  a  part  hereof.  The  claimant  charges  that 
said  cotton  was  shipped  to  the  proper  United  States  treasury 
agent  and  sold,  and  the  net  proceeds  thereof,  after  deduct- 
ing various  expenses  and  costs,  were  placed  in  the  treasury 
of  the  United  States,  said  net  proceeds  amounting,  so  far 
as  claimant  is  now  able  to  ascertain,  to  the  total  sum  of 
one  hundred  twenty  thousand  two  hundred  forty-one  dollars 
and  sixty-one  cents  ($120,241.61),  as  more  in  detail  ap- 
pears in  said  Exhibit  "A." 

3.  By  the  act  approved  March  3,  1911,  entitled,  "An 
act  to  codify,  revise  and  amend  the  laws  relatinT^  to  the 
judiciary,*'  it  is  provided: 

"Sec.  162.  That  the  court  of  claims  shall  have  juris- 
diction to  hear  and  determine  the  claims  of  those  whose 
property  was  taken  subsequent  to  June  1,  1865,  under  the 
provisions  of  the  act  of  congress  approved  March  12,  1863, 
entitled,  *An  act  to  provide  for  the  collection  of  abandoned 
property  and  for  the  prevention  of  frauds  in  insurrectionary 
districts    within    the    United    States,'    and   acts    amendatory 
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thereof,  where  the  property  so  taken  was  sold  and  the  net 
proceeds  thereof  were  placed  in  the  treasury  of  the  United 
States ;  and  the  secretary  of  the  treasury  shall  return  said  net 
proceeds  to  the  owners  thereof  on  the  judgment  of  said 
court,  and  full  jurisdiction  is  given  to  said  court  to  adjudge 
said  claims,  any  statutes  of  limitations  to  the  contrary  not- 
withstanding." 

4.  By  reason  of  the  foregoing,  the  claimant  is  justly 
entitled  to  said  net  proceeds  of  said  cotton  herein  claimed 
from  the  United  States  after  allowing  all  just  credits  and 
offsets.  No  assignment  or  transfer  of  this  claim,  or  of 
any  part  thereof  or  interest  therein,  has  been  made.  The 
claimant  and  said  decedent  have  at  all  times  borne  true 
allegiance  to  the  government  of  the  United  States  and  have 
not  in  any  way  voluntarily  aided,  abetted,  or  given  en- 
couragement to  rebellion  against  the  said  government,  that 
is  to  say,  if  any  such  acts  were  committed  by  said  decedent 
during  the  late  Civil  War  between  the  years  1861  and 
1866,  a  full  pardon  has  been  granted  therefor  by  the  presi- 
dent of  the  United  States. 

And  the  claimant  prays  judgment  for  one  hundred  twenty 
thousand  two  hundred  forty-one  dollars  and  sixty-one  cents 
($120,241.61). 

King  &  King, 

[Verification.]  Attorneys  for  Qaimant. 

(1)  From  Basch  v.  U.  S.,  52  C.  Cls.  134. 
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No.  1768. 

Motion  for  Leave  to  File  Intervening  Petition. 

Evan  B.  Basch,  surviving  Receiver  of 
The  Importing  and  Exporting 
Company  of  the  State  of  Georgia.  S-  ^^    3j  Qg2. 

V. 

The  United  States. 

Now  comes  Frank  C.  Jones,  administrator  of  Gazaway 
B.  Lamar,  claimant  in  cases  32,460,  33,073  and  33,074, 
and  begs  leave  to  file  the  accompanying  intervening  peti- 
tion herein,  the  reasons  therefor  being  set  out  in  full  in 
such  petition. 

King  &  King, 
Attorneys   for   Intervening   Petitioner. 

Intervening  Petition  of  Frank  C.  Jones,  Administrator 

OF  Gazaway  B.  Lamar.(I) 

To  the  Honorable  the  Court  of  Claims: 

Your  petitioner,  Frank  C.  Jones,  respectfully  represents: 

I.  As  administrator  of  Gazaway  B.  Lamar  he  has  here- 
tofore filed  in  this  court  petitions  claiming  pay  for  cotton 
taken  after  June  1,  1865,  as  follows: 

(a)  No.  32,460,  as  administrator  of  Gazaway  B.  Lamar 
in  his  own  right,  claiming  the  net  proceeds  of  1,060  bales 
of  cotton. 

(b)  No.  33,073,  as  administrator  of  Gazaway  B.  Lamar, 
surviving  partner  of  a  firm  consisting  of  Gazaway  B. 
Lamar  and  William  W.  Cheever,  claiming  the  net  proceeds 
of  59  bales  of  cotton. 

(c)  No.  33,074,  as  administrator  of  Gazaway  B.  Lamar, 
surviving   partner    of    a    firm    consisting    of    Gazaway     B. 
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Lamar,   Charles   A.   L.   Lamar  and   William  W.   Cheever, 
claiming  the  net  proceeds  of  667  bales  of  cotton. 

II.  Said  petitions  are  to  some  extent  in  conflict  with 
the  claim  of  the  receiver  of  the  Importing  and  Exporting 
Company    in    the    above-entitled    cause,    claiming    the    net 

proceeds  of  2,500  bales  of  cotton. 

« 

III.  This  petitioner  does  not  contest  the  right  of  said 
receiver  to  any  of  the  proceeds  of  cotton  to  which  the 
proofs  in  this  case,  or  in  any  of  the  cases  filed  by  your 
petitioner  as  aforesaid,  show  him  to  be  entitled. 

IV.  Some  of  the  evidence  in  the  aforesaid  claims  in- 
dicates some  uncertainty  as  to  the  ownership  of  some  of 
said  cotton,  but  your  petitioner  believes  that  upon  due 
consideration  of  all  the  evidence  the  rights  of  your  peti- 
tioner and  of  said  receiver  would  be  correctly  adjudicated 
upon  the  following  basis: 

To  said  receiver,  the  net  proceeds  of  the  following  cotton : 
[Here  follows  itemised  statement]. 

To  your  petitioner,  as  administrator,  the  proceeds  of  the 
following  cotton:   [Here  follows  statement]. 

Wherefore,  your  petitioner  prays  that  judgment  be  ren- 
dered in  the  claimant's  favor  as  above  in  the  respective 
causes,  but,  if  this  court  finds  that  the  evidence  warrants 
a  different  distribution  of  said  proceeds,  then  he  prays 
that  such  judgment  may  be  rendered  in  favor  of  the 
claimants  respectively  for  the  above  aggregate,  distributed 
as  the  court  may  deem  proper. 

Frank  C.  Jones. 

State  of  New  York,  City  and  County  of  New  York,  ss : 

Frank  C.  Jones,  being  duly  sworn,  deposes  and  says  that 
he  has  read  the  foregoing  intervening  petition  and  be- 
lieves the  facts  therein  stated  to  be  true. 

Frank  C.  Jones. 

(1)  From  Basch  v.  U.  S.,  52  C.  Qs.  134. 
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No.  1769. 

General  Traverse. 
Court   of  Claims. 
The  Missouri  Valley  Bridge  &   Iron 

^^•'  \  No.  33,735. 

V. 

The  United  States. 

No  demurrer,  plea,  answer,  counterclaim,  setoff,  claim 
of  damages,  demand,  or  defense  in  the  premises,  having  been 
entered  on  the  part  of  the  defendants,  a  general  traverse  is 
entered  as  provided  by  rule  34.(1) 

(1)  Rules  of  practice  prescribed  by  the  C.  Qs. 


Ho.  1770. 

General  Traverse. 
[Caption.] 

And  now  comes  the  attorney-general,  on  behalf  of  the 
United  States,  and,  answering  the  petition  of  the  claimant 
herein,  denies  each  and  every  allegation  therein  contained, 
and  asks  judgment  that  the  petition  be  dismissed. 

.    Huston  Thompson, 
Assistant  Attorney-General. 


Ho.  1771. 

Defendant's  General  and  Special  Demurrer  to  Paragraphs  4,  5 
and  7  of  Claimant's  Amended  Petition.  (1) 

[Caption.] 

Defendant  demurs  to  paragraphs  4,  5,  and  7  of  claim- 
ant's amended  petition,  for  the  reason  that  neither  of  said 


COURT  OF  CLAIMS.  2713 

paragraphs  set  forth  a  cause  of  action  against  the  United 
States. 

Defendant  also  demurs  to  the  entire  petition,  for  the  rea- 
son that  it  does  not  set  forth  a  cause  of  action  against 
the  United  States. 

Huston  Thompson, 
Assistant  Attorney-General. 

W.   F.    NpRRIS, 

Attorney. 

(1)  Sec  Rules  29,  30,  31  and  80  of  the  C  Os. 


Ho.  1772, 

Defendant's  Counterclaini.(l) 
[Caption.] 

Now  come  the  defendants,  by  their  attorney-general,  and 
allege  that  the  Maryland  Casualty  Company,  the  claimant 
in  this  cause,  was  at  the  commencement  of  this  suit,  and 
still  is,  justly  indebted  unto  the  United  States  in  the^sum 
of  $2,370.09,  being  the  amount  of  taxes  that  should  have 
been  collected  on  the  excess  of  depreciation  of  the  securities 
held  by  the  said  claimant  as  shown  by  its  book  account 
over  the  appreciation  of  such  securities  during  the  years 
1909,  1910,  1911,  1912,  and  1913,  under  the  excise  tax 
imposed  by  Sec.  38  of  the  act  of  October  5,  1909  (36  Stat. 
112),  and  the  income  tax  imposed  by  Sec.  2  of  the  act 
of  October  3,  1913  (38  Stat.  172). 

Wherefore  the  defendants  file  this  counterclaim  and  pray 
judgment  against  the  said  claimant  in  the  sum  of  $2,370.09. 

Huston  Thompson, 
Assistant  Attorney-General. 

(1)  Counterclaims  are  placed  within  the  jurisdiction  of  the  court  by 
Sec.  145  of  the  Judicial  Code,  paragraph  second;  see  also  Rule  32  of  the 
C.  Qs. 


No.  22,850 
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Ho.  1773. 

Request  for  Findings  cf  Fact. CI) 

In  the  Court  of  Claims. 

Larry  C.  Thornley,  Administrator  of  the  Estate 
of  John  L.  Thoniley,  Deceased, 

vs. 
The  United  States. 

The  claimant,  considering  the  facts  hereinafter  set  forth  to 
be  proven,  and  deeming  them  material  to  the  due  presenta- 
tion of  this  case  in  the  findings  of  fact,  requests  the  court  to 
find  the  same  as  follows: 

First.  The  claimant,  Larry  C.  Thornley,  a  citizen  of  Pick- 
ens, in  the  state  of  South  Carolina,  is  the  administrator  of 
the  estate  of  John  L.  Thornley,  deceased,  late  of  said  town  and 
state.     (See  Dep.,  not  printed.) 

Second.  From  October  i,  1897,  to  June  30,  1899,  the  said 
John  L.  Thornley  was  a  L^nited  States  commissioner  for  the 
district  of  South  Carolina,  duly  qualified  and  acting. 

Third.  During  said  period  the  said  commissioner  rendered 
certain  services  in  various  criminal  cases  on  behalf  of  the 
United  States,  for  which  he  made  up  his  quarterly  accounts, 
duly  verified,  and  presented  the  same  to  the  United  States  court 
for  approval  in  the  presence  of  the  district  attorney,  and  orders 
approving  the  same  as  bemg  just  and  according  to  law  were 
entered  of  record.  Said  accounts  were  then  presented  to  the 
attorney  general  and  accounting  officers  of  the  treasury  de- 
partment for  payment.  Part  was  paid,  but  payment  of  items 
embraced  in  Finding  Fourth  was  refused. 

Fourth.  Item  i.  This  item  is  now  abandoned. 

Item  2.  For  fees  in  the  following  cases  where  the  proceed- 
ings consisted  of  drawing  complaints  of  aflSants,  duly  verified, 
setting  forth  offenses  against  the  laws  of  the  United  States, 
issuing  warrants  of  arrest  for  defendants  and  subpoenas  fot* 
witnesses  which  were  duly  executed  and  returned,  hearing  and 
deciding  on  criminal  charges  where  testimony  was  given  and 
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defendants  committed  to  jail  in  default  of  bail,  and  either  hold- 
ing defendants  for  court  or  discharging  them  according  to  the 
evidence : 

J.  M.  Stewart  $9.05,  M.  Rigden  $9.05,  N.  Baker  $9.05, 
D.  Reese  $8.30,  R.  Chapman  $9.05,  J.  L.  Stewart  $8.30,  F. 
Cassell  $8.30,  J.  Gray  $9.05,  J.  M.  Chapman  $9.05,  W.  M. 
and  B.  Kirksey  $11.30,  F.  Patterson  $10.30,  J.  M.  Powell 
$9.05,  W.  M.  Chapman  $9.05,  F.  Roper  $10.30,  W.  F.  Ellen- 
burg  $8.80,  T.  Hamby  $8.30,  R.  H.  Powell  $10.30,  L. 
Dodgins  $9.05,  T.  Hamby  $8.55.  W.  B.  Masters  $11.30,  J. 
Ellenburg  $9.55,  G.  A.  Lynch  $9.05,  W.  H.  Blythe  $10.05, 
Wade  Dodgins  $9.05,  W.  F.  Dacus  $10.90,  John  Miles  $8.05, 
C.  H.  Howard  $2.80,  C.  O.  Shields  $11. 55,  J.  B.  Gray  $9.30, 
H.  M.  Dow  $9.55,  W.  Hunter  $4.05,  T.  Powell  $3.30,  L.  C. 
Powell  $9.05,  \V.  Blythe  $8.30,  J.  W.  Reeves  $9.50,  J.  C.  L. 
Rice  $8.80,  and  D.  Eden  $9.10 $327.95 

The  offenses  charged  in  all  these  cases  were  for  violations 
of  the  internal  revenue  laws.  In  each  case  a  complaint  on 
personal  knowledge  was  sworn  to  by  a  private  citizen  before 
the  commissioner  and  filed  in  his  office.  The  commissioner 
then  drew  a  complaint  setting  forth  the  same  facts  on  informa- 
tion and  belief  to  be  sworn  to  by  the  deputy  collector  of 
internal  revenue  for  that  district.  If  the  deputy  collector 
was  at  the  commissioner's  office  at  the  time,  he  would  swear 
to  the  complaint,  but  if  he  was  at  his  own  office,  at  Greenville, 
the  commissioner  would  mail  the  complaint  on  personal  knowl- 
edge with  the  complaint  on  information  and  belief  to  the  col- 
lector, who  would  sign  the  latter  complaint  and  return  to  the 
commissioner,  who  would  attach  the  date  of  the  jurat  and  of- 
ficial signature.  Before  the  latter  complaint  was  sent  to  the 
deputy  collector  it  had  been  already  completely  filled  as  to 
name  of  offender,  nature,  date  and  place  of  offense,  and  was 
complete  in  every  particular,  except  the  signature  of  the  depu- 
ty collector,  the  date  of  the  jurat,  and  the  commissioner's  sig- 
nature. This  practice  was  general  over  the  district,  and  was 
adopted  in  the  interest  of  the  government  for  the  reason  that 
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private  citizens  objected  to  having  their  names  used  as  prose- 
cutors. It  was  well  understood  by  the  commissioner  and  dep- 
uty collectors,  as  well  as  by  other  commissioners  in  the  district, 
that  such  complaints  were  considered  for  all  intents  and  pur- 
poses as  sworn  complaints.  They  were  never  objected  to  either 
by  the  district  attorney,  the  defendants,  or  the  court. 

In  every  case  these  complaints  were  sent  to  the  district  at- 
torney for  his  approval  in  writing,  and  after  approval  the  com- 
missioner issued  a  warrant  of  arrest  which  was  duly  executed 
and  an  examination  held.  The  witnesses,  marshal  and  the 
clerk  of  the  court  have  been  allowed  and  paid  their  fees  for 
services  rendered  in  all  these  cases. 

This  practice  was  adopted  in  this  district  to  facilitate  the 
prosecution  of  violations  of  the  internal  revenue  laws,  and 
has  continued  for  many  years,  with  the  approval  of  the  in- 
ternal revenue  officers  and  the  court  officials.  The  prosecu- 
tions were  made  in  good  faith  and  the  services  of  commis- 
sioner were  actually  and  necessarily  performed  on  behalf  of 
the  United  States. 

Item  3.  For  fees  in  certain  other  internal  revenue  cases 
allowed  by  the  auditor  for  the  state  and  other  departments,  per 
reports  41,833,  46,018  and  48,371,  and  recharged  by  the  comp- 
troller of  the  treasury  on  appeal  No.  2,796 $679.45 

The  services  were  similar  to  those  set  forth  in  item  2. 

Item  4.  For  fees  in  certain  other  internal  revenue  cases 
allowed,  per  report  38,408,  and  recharged  by  the  auditor  for 
the  state  and  other  departments,  per  report  57,471 . . .  .$129.45 

The  services  were  similar  to  those  set  forth  in  item  2. 

CONCLUSION  OF  LAW. 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as  a 
conclusion  of  law,  that  the  claimant  is  entitled  to  judgment 
for  the  sum  of  $1,136.85. 

Xv.  X.., 

Attorney  for  Claimant. 

(1)  See  Rules  of  the  C.  Cls.  No.  73,  74,  and  75. 


COURT   OF    CLAIMS.  2717 

Ho.  1774. 

Claimant's  Request  for  Findings  of  Fact. 

In  the  Court  of  Claims. 

Nancy  E.  Stewart,  Widow  of  John  F.  Stewart, 

vs. 
The  United  States. 

REQUEST    FOR    FINDINGS   OF    FACT. 


-No.  21,424. 


Claimant  considering  the  facts  hereinafter  set  forth  to  be 
proven  and  deeming  them  essential  to  the  due  presentation  of 
his  case,  requests  the  court  to  find  the  same  as  follows : 

First.  Claimant  is  the  widow  of  John  F.  Stewart,  who  died 
on  the  4th  day  of  October,  1868,  from  disabilities  incurred  in 
the  military  service  of  the  United  States  (see  Reply  Int. 
Dept.),  and  as  such  she  brings  this  suit  under  the  provisions 
of  the  Act  of  Congress  approved  February  24,  1897  (29  Stats. 

L.,  593)-  * 

Second,  Decedent   was   mustered   into  the  service  of  the 

United  States  as  a  private  of  Co.  A  4th  United  States  Infantry 
Volunteers,  October  12,  1864,  at  Point  Lookout,  Maryland, 
and  was  promoted  to  1st  sergeant  November  i,  1864  (Sen. 
Rep.  No.  504,  49th  Cong.,  ist  sess.,  and  Reply  War  Dept.). 
He  is  reported  on  the  muster  rolls  of  his  company  as  "ist 
sergeant,  present  for  duty,"  to  June  30,  1865 ;  for  July  and  Au- 
gust, 1865,  "ist  sergeant,  present,"  with  the  remark:  "Pro- 
visionally appointed  2d  lieutenant  by  virtue  of  special  order 
No.  43,  headquarters  Northwest  Indian  expedition,  July  22, 
1865."  On  all  subsequent  rolls  he  is  borne  as  ist  sergeant, 
"acting  2d  lieutenant,''  to  date  of  his  discharge  from  service 
June  19,  1866. 

Third,  Special  order  No.  43  above  referred  to  is  as  follows : 
Headquarters  N.  W.  Indian  Expedition, 

Camp  No.  22,  Fort  Rice,  D.  T., 

July  22,  1865. 
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Special  Orders, 
No.  43. 

II.  The  following  named  officers  and  non-commissioned  of- 
ficers of  company  "A,"  4th  United  States  Volunteers  Infantry, 
being  recommended  for  promotion  in  their  company,  their  com- 
panies being  above  the  minimum,  viz.,  82  enlisted  men,  and  the 
services  of  these  officers  being  needed  for  the  public  good,  they 
are  hereby  assigned  to  duty  as  commissioned  officers  subject 
to  the  approval  of  the  secretary  of  war,  and  will  be  obeyed  and 
respected  accordingly : 

1st  sergeant  John  F.  Stewart,  Co.  A,  4th  United  States  Vol- 
unteers, as  2d  lieutenant  of  same  company  and  regiment. 
By  command  of  Brevt.  Major  General  Sully: 

M.  Norton,  A.  A.  G. 

Fourth,  Brevt.  Brig.  Gen.  Alf.  Sully  in  reply  to  the  letter  of 
the  adjutant  general  of  the  United  States  army  of  July  9,  1866, 
wrote  as  follows,  on  July  12,  1866.      .       .     . 

"When  the  4th  United  States  volunteers  joined  me'we  were 
very  short  of  officers,  so  much  so  that  it  affected  the  discipline 
of  the  regiment.  I  reported  this  to  my  immediate  commander. 
Major  General  J.  Pope,  and  by  his  direction  made  certain  act- 
ing appointments,  subject  to  the  approval  of  the  secretary  of 
war.     .       .  The  approval  of  the  secretary  was  never  re- 

ceived by  me,  but  as  the  services  of  a  lieutenant  were  necessary 
I  thought  it  best  for  the  service  to  allow  ist  sergeant  J.  F. 
Stewart  to  continue  acting  2d  lieutenant.  ...  I  beg  leave 
to  add  that  at  the  time  I  was  relieved  from  duty  in  the  depart- 
ment of  Missouri  there  had  been  several  communications  sent 
in  in  regard  to  sergeant  Stewart's  appointment  and  I  have 
no  definite  answer  whether  acting  2d  lieutenant  Stewart  would 
be  appointed  or  not,  and  pending  the  result  I  was  relieved  from 
duty." 

Fifth.  Decedent  immediately  after  appointment  entered  up- 
on his  duties  as  2d  lieutenant,  and  continued  in  the  discharge 
of  such  until  discharged  from  the  service,  performing  the  same 
so  as  to  merit  and  receive  the  approval  of  his  commanding  of- 
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ficer  (Reply  War  Dept.  February  14,  1900,  letter  of  Captain 
Sewell  and  Lieutenant  Colonel  Thornton).  During  the  whole 
of  this  period  decedent  was  recognized  by  enlisted  men  and  of- 
ficers alike  as  a  commissioned  officer,  and  was  respected  and 
Dbeyed  accordingly;  he  was  frequently  addressed  by  his  su- 
perior officer  as  "lieutenant,"  and  was  assigned  to  and  executed 
separate  commands  as  appears  by  the  following  orders  ( Reply 
War  Dept.  February  14,  1900). 

Headquarters  Post  Fort  Rice,  D.  T., 

August  1st,  1865.  . 
Special  Orders, 
No.  60. 
IV.  The  following  named  privates  of  the  Seventh  Iowa  vol- 
unteer cavalry  are  hereby  detailed  to  herd  government  horses 
belonging  to  their  regiment  and  will  report  without  delay  to 
Lieutenant  Stewart,  Company  A,  Fourth  United  States  Vol- 
unteers,  for  duty;  they  will  be  subject  to  details  for  night 
guard. 

Private  \Vm.  Moore,  Company  M. 
Private  Wm.  Dawson,  Company  K. 

By  order  Lieutenant  Colonel  Jno.  Pattee : 

H.  C.  Archibald, 
ist.  Lt.  and  Adjutant,  1  U.  S.  V.  Infty., 

Post  Adjutant. 
Headquarters,   Fort  Rice,  D.  T., 

August  31st,  1865. 
J-ientenant  Stewart, 

Comd.  Guard, 
At  Hay  Camp. 
I  have  sent  Lieutenant  Cronon  to  relieve  you.  You  will  turn 
over  the  property  to  him  for  which  you  are  responsible  to  me 
and  to  the  quartermaster  of  this  post.  I  send  Sergeant  Baden- 
hap  to  count  the  saddles  and  all  ordnance  stores  that  are  to  be 
turned  over  to  me.  Allow  me,  lieutenant,  to  tender  my  thanks 
for  the  very  efficient  manner  in  which  you  have  discharged 
your  duties  while  in  charge  of  party  at  Hay  Camp.    I  feel  un- 
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der  obligations  to  you  and  will  ever  entertain  kindly  recollec- 
tions of  you.    I  am 

Very  Respectfully, 
Your  Obedient  Servant, 

John  Pattee, 
Lieutenant  Colonel,  7th  Iowa  Cavalry. 
Headquarters  N.  W.  Indian  Expedition, 

Camp  No.  54,  Medicine  Creek,  D.  T. 

October  3d,  1865. 
Special  Orders, 
No.  Jj. 
VI.  Lieutenant  Stewart,  4th  United  States  Volunteer  Infan- 
try, is  hereby  relieved  from  duty  at  Fort  Sully,  D.  T.,  and 
will  report  without  delay  to  Captain  Sewall,  4th  United  States 
Volunteer  Infantry,  commanding  Crow  Creek  agency,  for  duty 
at  that  post. 

By  order  of  Brev.  Major  General  Sully, 

Nathaniel  Pope,  A.  A.  A.  G. 
Clinton,  Iowa,  March  16.  1866. 
T.  J.  F.  Stewart, 

Adjutant  General  United  States  Volunteers. 
Sir: 

Yours  of  the  2d  of  February  I  have  received.  I  can  tell  you 
nothing  in  regard  to  your  commission.  I  made  you  at  the  sug- 
gestion of  General  Pope,  who  was  to  send  your  recommenda- 
tion on  to  the  secretary  of  war.  Several  times  I  repeated  my 
recommendation  with  no  reply.  I  have  again  represented  your 
case  at  the  suggestion  of  Colonel  Thornton  and  hope  to  get  an 
answer.  Yours,  and  etc., 

Alf.  Sully, 
Bvt.  Major  General. 
Sixth.  During  the  period  of  decedent's  said  service  he  was 
compelled  to  wear  the  uniform  and  equipments  of  a  2d  lieuten- 
ant, which  he  was  required  by  army  regulations  to  furnish 
( Sewairs  deposition) . 
Sei'enth.  The  war  department  was  oflficially  notified  of  the 
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issuance  of  special  order,  No.  43,  and  decedent's  appointment 
and  service  under  the  same,  but  it  did  not  either  approve 
or  disapprove  of  the  same  (Gen.  Sully's  letter,  Sen.  Rep.  504 
supra)  until  July  19,  1866,  after  decedent's  discharge,  when 
the  following  letter  was  addressed  to  Gen.  Sully : 

War  Department, 
Adjutant  General's  Office, 
Washington,  D.  C,  July  9,  1886. 
Bvt.  Brig.  Genl.  Alfred  Sully,  U.  S.  A., 
Major  8th  U.  S.  Infantry, 

Care  Thos.  Sully,  Esq.,  '"^^'iru  ;  •   r 

Philadelphia,  Pa. 
General : 

The  attention  of  this  department  has  been  called  to  the  case 
of  J.  F.  Stewart,  late  sergeant  of  Co.  A,  4th  United  States 
Volunteers,  who  was  irregularly  assigned  to  duty  as  2d  lieuten- 
ant of  said  company  and  regiment  by  S.  O.,  No.  43,  Headquar- 
ters N.  W.  Indian  Expedition  dated  July  22,  1865,  and  who 
now  claims  pay  as  such  from  that  date. 

I  am  directed  to  inform  you  that  the  aforesaid  order  is  not 
approved  by  the  secretary  of  war ;  that  the  manner  of  appoint- 
ing officers  for  organizations  of  white  troops  recruited  in  rebel 
states  is  fully  stated  in  circular  No.  62,  series  of  1864  from  this 
office,  and  that  under  that  circular  commanding  generals  have 
no  authority  to  assign  any  person  to  duty  as  a  commissioned 
officer  in  such  organizations  under  any  circumstances  prior  to 
authority  being  issued  therefor  from  this  office. 

I   am,  etc., 
T.  M.  W. 
A.  A.  G. 
Eighth.  The  war  department,  being  tully  advised  of  deced- 
ent's appointment  as  a  2d  lieutenant,  accepted  his  services  as 
such  from  June  22,  1865,  to  June  19,  1866,  without  objection 
or  protest. 

Ninth.  The  records  of  the  war  department  show  that  com- 
pany A,  4th  United  States  Infantry  Volunteers,  had  two  com- 
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missioned  officers,  Captain  Samuel  Sewall  and  Second  Lieu- 
tenant Wm.  H.  Vose. 

Captain  Sewall  is  reported  on  the  rolls  of  his  company  as 
present  for  duty  from  date  of  his  muster  into  service,  Novem- 
ber I,  1864,  to  date  of  his  discharge  June  19,  1866. 

Second  Lieutenant  Vose  is  reported  present  with  the  com- 
pany from  November  3,  1864,  date  of  his  muster  into  service, 
to  June  30,  1865.  Rolls  for  July  and  August,  September  and 
October,  1865,  show  him  on  detached  services  commanding 
Co,  F.  On  all  subsequent  rolls  he  is  reported  2d  lieutenant 
on  detached  services  commanding  Co.  F,  acting  ist  lieutenant, 
special  orders,  No.  43,  headquarters  North  Western  Indian 
Expedition,  July  22y  1865.  He  was  mustered  out  of  service 
as  a  2d  lieutenant  with  Company  A,  June  19,  1866. 

Tenth,  On  January  15,  1887,  the  secretary  of  war  trans- 
mitted to  the  United  States  Senate  a  letter  from  the  adjutant 
general  of  the  United  States  army  of  date  January  14,  1887, 
in  which  attention  was  called  to  Sen.  Rep.  No.  504,  49th 
Cong.,  1st  session  and  to  the  fact  that  Co.  A  4th  United  States 
Volunteers  was  officered  only  by  a  captain  and  2^  lieutenant, 
from  July  22,  1865,  to  June  19,  1866,  and  that  the  said  2d  lieu- 
tenant was,  during  said  period,  acting  ist  lieutenant  of  Co.  F, 
and  that  during  said  period  Stewart  rendered  services  as  a  2d 
lieutenant,  and  that,  therefore,  he  was  equitably  entitled  to  the 
pay  and  emoluments  of  said  grade. 

Eleventh,  From  July  22,  1865,  to  June  19,  1866,  decedent 
was  paid  only  the  pay  and  allowance  of  a  ist  sergeant 


Ho.  1775. 

Claimant's  Request  for  Findings. 

In  the  Court  of  Qaims. 

Rafael  Gutierrez's  Administrator 

vs. 
The  United  States  and  the  Navajo  Indians. 
The  claimant,  considering  the  facts  hereinafter  set  forth  to 
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be  proven  and  deeming  them  material  to  the  due  presentation 
of  this  case,  in  the  findings  of  fact  requests  the  court  to  find 
the  same  as  follows: 

First.  That  in  February,  1862,  and  in  September,  1862, 
and  thence  till  his  death,  said  Rafael  Gutierrez  was  a  citizen 
of  the  United  States.    Pp.  1,  7,  10,  17,  18. 

Second.  That  on  January  23,  1891,  he  filed  in  the  interior 
department  a  claim,  with  evidence  in  support  thereof,  for  pay 
for  the  property  for  the  value  of  which  judgment  is  herein 
prayed.     Pp.  1,  2,  3. 

Third,  That  at  the  times  said  property  was  taken  the  Na- 
vajo tribe  of  Indians  was  in  amity  with  the  United  States. 
Nos.  3,232,  2,597,  3,820,  6,029,  3,923,  4,511. 

Fourth.  That  without  just  cause  or  provocation  on  the 
part  of  said  Gutierrez  or  his  agent  in  charge,  Navajo  Indians 
took  from  him  in  New  Mexico,  at  the  times  hereinafter  speci- 
fied, property  of  the  kinds,  qualities  and  values  following, 
none  of  which  was  ever  returned  or  paid  for,  viz. : 

In  February,  1862,  150  oxen,  worth  $4,500. 
In  February,  1862,  600  cattle,  worth  $15,000. 
.  In  September,   1862,  6,800  slieep,  worth  $17,000. 

Respectfully  submitted, 

R.  X., 
Attorney  for  Claimant 
Washington,  D.  C.,  August  1,  1901. 


No.  1776. 

Claimant's  Request  for  Findings  of  Fact  on  Public  Works 

Construction  Contract. 

The  Missouri  Valley  Bridge  &    "j 

Iron    Company  (^  ^^   33  735^ 

V. 

The  United  States. 

The  claimant,  considering  the  facts  hereinafter  set  forth  to 
be  proven  and  deeming  them  material  to  the  due  presentation 
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of  this  case  in  the  findings  of  fact,  requests  the  court  to  find 
the  same  as  follows : 

I.  On  the  25th  day  of  May,  1911,  claimant,  The  Missouri 
Valley  Bridge  &  Iron  Company,  a  corporation,  entered  into  a 
contract  with  the  United  States,  represented  by  Major  F.  W. 
Alstaetter,  Corps  of  Engineers,  U.  S.  Army,  as  contracting 
officer,  whereby  it  undertook  to  construct  and  complete,  in 
accordance  with  plans  and  specifications  thereto  attached  and 
within  four  years  from  date  of  receipt  of  notification  of  ap- 
proval thereof,  a  lock  and  dam  on  the  Ohio  river  known  as 
Dam  No.  14.  Said  contract  was  approved  by  the  chief  of 
engineers,  U.  S.  army,  on  June  9,  1911,  and  the  contractor 
duly  notified  thereof.  A  copy  of  said  contract  and  of  the 
specifications  governing  same  is  attached  to  claimant's  peti- 
tion and  made  a  part  thereof  (contract,  pp.  5-10;  specifica- 
tions, pp.  11-27). 

II.  (1)  The  work  was  to  be  done  on  a  unit  price  basis 
for  the  materials  required  in  the  specified  structures.  The 
advertisement  for  proposals  for  doing  the  work  contemplated 
that  certain  parts  of  the  foundations  might  be  of  either  of 
two  indicated  types  of  construction,  arched-void  or  solid,  and 
alternative  bids  were  invited  for  doing  the  work  in  which- 
ever of  the  two  forms  might  be  finally  adopted.  The  claim- 
ant submitted  a  bid  for  doing  the  work  in  accordance  with 
the  plans  showing  solid  concrete  foundations,  and  also,  in  the 
alternative,  for  making  certain  of  the  foundation  structures 
in  the  arched-void  solid  form  (contract,  art.  2,  pp.  5,  6; 
specifications,  par.  40,  p.  20,  claimant's  bid,  Ex.  No.  95,  not 
printed). 

(2)  The  plans  showing  arched-void  type  of  foundation 
indicated  the  concrete  foundations  for  the  navigable  pass,  the 
bear  traps  and  the  chanoine  weirs  of  the  dam  as  resting  on 
bed  rock  throughout  and  further  attached  thereto  by  a  trench 
or  keyway  about  two  feet  deep,  but  each  of  such  plans  con- 
tained this  notation:  "If  foundation  is  built  solid  this  rock 
trench  shall  be  omitted."     The  total  and  only  rock  excava- 
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tion  shown  on  the  plans  as  required  to  be  done  was  the  rock 
to  be  removed  from  trenches  if  the  arched-void  type  of  foun- 
dation was  adopted,  and  this  comprised  266  cubic  yards  in 
navigable  pass,  30  cubic  yards  in  the  bear  traps  and  57  cubic 
yards  in  the  chanoine  weir  foundations  (plans  marked  O.  R. 
14  31-1,  O.  R.  14  41-4,  and  O.  R.  14  82-1,  filed  by  the  de- 
partment, not  printed).  No  trenches  or  keyways  were  shown 
as  required  in  any  event  in  any  other  foundations  than  those 
for  the  navigable  pass,  bear  traps  and  weirs,  nor  was  any 
rock  excavation  anywhere  indicated  as  required  or  necessary 
except  in  the  foundations  stated,  and  in  them  only  if  the 
arched-void  type  of  foundation  was  adopted  (Greever,  p.  32, 
q.  19;  Neuhard,  p.  35,  qq.  16-23;  p.  36,  qq.  27,  28,  31 ;  p.  37, 
qq.  41,  42;  p.  44,  q.  134;  Corliss,  pp.  57,  58,  qq.  30-35). 

(3)  The  net  difference  between  the  arched-void  and  solid 
types  of  construction,  as  shown  by  the  plans  for  navigable 
pass,  bear  traps  and  chanoine  weir,  was  that  the  adoption  of 
the  former  would  have  required  the  placing  and  use  of  7316 
cubic  yards  less  of  concrete  and  the  doing  of  353  cubic  yards 
more  of  rock  excavation  than  was  shown  as  required  if  solid 
construction  was  adopted  (plans  O.  R.  1431-1,  O.  R.  14  41-4 
and  O.  R.  1482-1,  not  printed). 

(4)  The  solid  type  of  construction  was  adopted  for  the 
pass,  bear  traps  and  weirs  as  for  all  other  parts  of  the  foun- 
dations and  the  contract  as  made  required  no  foundation 
structures  of  the  arched-void  type  (Neuhard,  p.  35,  qq  21-24; 
Corliss,  p.  58,  q.  34;  Greever,  p.  95,  q.  11;  p.  102,  xq.  84; 
Connor,  p.  128,  q.  22;  Mish,  p.  183,  qq.  82,  83). 

III.  (1)  The  work  was  done  in  sections,  the  land  and 
river  walls  of  the  lock  being  enclosed  by  one  cofferdam  later 
enlarged  to  include  part  of  the  navigable  pass,  the  bear  traps 
and  weirs  within  another  and  the  abutment  within  still  an- 
other. The  foundations  were  built  in  monoliths  each  about 
30  feet  in  length  (Corliss,  pp.  56,  57,  qq.  10-28). 

(2)  The  first  monoliths  were  constructed  in  the  latter  part 
of  the   1912  season.     The  plan   followed  was  to  excavate 
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much  of  the  earth  overlying  bed  rock  by  means  of  dredges 
before  unwatering  the  cofferdam,  then,  after  unwatering  the 
cofferdam,  to  place  a  form  for  the  monolith  to  be  made  and 
to  excavate  from  within  it  the  remaining  earth  down  to  bed 
rock,  lowering  the  form  as  the  excavation  proceeded,  and 
finally,  after  cleaning  off  the  bed  rock  and  pumping  out  the 
water,  to  fill  the  form  with  concrete.  This  methed  of  pro- 
cedure was  practicable  and  possible  only  when  no  blasting 
was  required  to  be  done  in  the  bed  rock  within  the  monolith 
form  (Mish,  p.  181,  q.  60;  p.  188,  xqq.  150-157;  p.  189, 
xqq.  158-172). 

IV.  (1)  After  about  three  monoliths  had  been  placed  with- 
out removal  of  bed  rock,  the  engineer  officer  in  charge  di- 
rected, and  thereafter  required  in  all  cases,  that  a  key  or 
trench  way  of  varying  dimensions,  but  averaging  about  3 
feet  deep  by  6  feet  wide,  be  cut  or  blasted  into  the  solid  bed 
rock,  after  all  loose  and  disintegrated  stone  and  boulders  had 
been  first  removed  therefrom  (Bebout,  p.  125,  q.  120;  Al- 
staetter,  p.  295,  q.  15;  p.  297,  q.  34;  Brock,  p.  145,  qq.  75- 
78;  Neuhard,  p.  35,  q.  21 ;  p.  36,  q.  28;  Corliss,  p.  58,  q.  34; 
Greever,  p.  95,  q.  11;  p.  102,  xq.  84;  Connor,  p.  1^8,  qq.  22- 
30;  Mish,  p.  183,  qq.  82,  83;  Duis,  p.  278,  qq.  96-98). 

(2)  The  bed  rock  as  encountered  throughout  the  work, 
except  for  loose  rock  and  boulders,  or  thin  layers  readily 
removed  without  blasting,  was  a  firm,  solid  limestone  and  in 
all  respects  entirely  suitable  for  receiving  and  holding  mas- 
sive foundation  structures  of  the  kind  required  (Neuhard, 
p.  30,  q.  60;  p.  42,  xq.  110;  p.  45,  rdqq.  135-137;  Corliss, 
p.  58,  qq.  41,  42;  p.  64,  q.  107;  p.  74,  xq.  269;  p.  75,  xq. 
276;  Greever,  p.  95,  q.  20;  p.  96,  q.  26;  p.  112,  xq.  199; 
Connor,  p.  129,  qq.  31-34;  Brock,  p.  140,  q.  10;  Zimmerman, 
p.  153,  q.  15;  Mish,  p.  178,  qq.  29-32;  Bebout,  p.  208,  qq. 
25,26). 

(3)  Keyways  or  trenches  into  bed  rock  were  constructed 
under  113  foundation  monoliths  or  sections  (Neuhard,  p.  37, 
q.  43;  Greever,  p.  95,  qq.  13-19;  Connor,  p.  129,  q.  38;  Zim- 
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merman,  p.  159,  xq.  84;  Bebout,  p.  245,  q.  456),  and  in- 
cluded all  parts  of  the  work  except  the  upper  and  lower  guide 
walls  which  did  not  rest  on  bed  rock  and  two  or  three  mono- 
liths of  the  land  and  river  walls  built  in  1912  (Corliss,  p.  58, 
q.  37;  Greever,  p.  95,  q.  13;  Connor,  p.  129,  q.  35).  The 
contractor  duly  protested  against  doing  the  work  of  making 
ke)rways  (Neuhard,  p.  37,  q.  39;  Greever,  p.  32,  qq.  20-25; 
p.  99,  qq.  64,  65;  Connor,  p.  132,  q.  55;  Mish,  p.  183,  qq. 
178-182;  Alstaetter,  p.  299,  xq.  58). 

(4)  The  only  reason  the  engineer  required  the  making  of 
keys  was  that  a  dam  lower  down  the  river  founded  on  bed 
rock  had,  during  1911,  due  to  lack  of  adhesion  between  rock 
and  concrete,  failed,  and  the  rock  at  Dam  No.  14  was  con- 
sidered by  the  engineer  as  too  smooth  to  insure  proper  ad- 
hesiveness, the  keyways  being  ordered  solely  as  an  extra  pre- 
caution against  a  failure  similar  to  that  at  Dam  Xo.  26 
(Neuhard,  p.  38,  qq.  54,  55;  p.  42,  xqq.  108,  109;  p.  132, 
q.  62;  Mish,  p.  180,  qq.  51-54;  p.  187,  xq.  140;  Bebout.  p. 
208,  qq.  28-35;  p.  234,  xq.  331;  p.  236,  xqq.  352,  353;  p. 
237,  xq.  365;  p.  238,  xq.  381;  p.  240,  xq.  403;  p.  262,  idq. 
648;  Duis,  p.  279,  qq.  105-107^;  Alstaetter,  p.  296,  q.  19; 
p.  297,  q.  31 ;  p.  301,  xq.  69). 

V.  (1)  The  keyways  or  trenches  as  made  did  not  widen 
or  deepen  the  foundations  as  a  whole  and  were  not  necessary 
as  strengthening  or  adding  stability  to  the  foundation  struc- 
tures (Neuhard,  p.  38,  q.  48;  p.  39,  qq.  56-59;  Greever.  p. 
96,  q.  26;  Connor,  p.  129,  q.  34;  p.  132,  qq.  64,  65;  p.  132, 

q.  63;  Mish,  p.  177,  qq.  20-23;  p.  187,  xq.  140;  p.  188,  xqq. 
144.149). 

(2)  Neither  the  plans  nor  specifications  showed  or  re- 
quired the  excavation  or  removal  of  rock  other  than  what 
was  necessary  to  give  a  firm,  solid  foundation  for  the  lock 
and  dam  structures  (Neuhard,  p.  35,  q.  17;  p.  44,  rdq.  134; 
Corliss,  pp.  57,  58,  qq.  30-33;  Greever,  p.  101,  xqq.  78,  79; 
Connor,  p.  127,  q.  9;  Mish,  p.  184,  xq.  90;  Bebout,  p.  238, 
xqq.  374,  375). 


2728  COURT   OF   CLAIMS. 

(3)  The  keyways  were  in  all  cases  made  into  solid  bed 
rock  after  all  loose  and  imperfect  rock  and  boulders  had  been 
removed  and  the  foundation  worked  down  to  a  firm,  solid 
bed  of  rock  of  suitable  form  (Neuhard,  p.  36,  q.  34;  Brock, 
p.  145,  xqq.  75-78;  Mish,  p.  176,  qq.  11-14;  Bebout,  p.  215, 
q.  120;  Alstaetter,  p.  295.  q.  16;  p.  297,  q.  34). 

VL  (1)  The  making  of  the  keyways  or  trenches  neces- 
sitated the  purchase,  installation  and  use  of  expensive  appli- 
ances, machinery  and  facilities  that  would  not  otherwise  have 
been  required  or  used  and  in  the  doing  of  much  pumping 
and  other  maintenance  work  that  would  have  been  unneces- 
sary had  the  foundation  merely  been  worked  down  to  a  firm, 
solid  bed  of  suitable  form  (Neuhard,  p.  37,  q.  27;  p.  41,  xq. 
82;  p.  44,  rdq.  133;  Montgomery,  p.  50,  q.  30;  Corliss,  p.  59, 
xqq.  47-52;  p.  61,  qq.  78-81;  Greever,  p.  96,  qq.  27-30;  p. 
109,  xqq.  169-173;  p.  Ill,  xq.  190;  Connor,  p.  129,  xq.  39; 
p.  130,  qq.  40-47;  Brock,  p.  140,  q.  16;  p.  142,  qq.  35-37; 
Mish,  p.  180,  qq.  55-57;  p.  181,  q.  60;  p.  182,  q.  64). 

(2)  The  progress  of  the  work  was  entirely  dependent  on 
speed  in  obtaining  satisfactory  foundations.  The  work  of 
constructing  keyways  or  trenches  into  bed  rock  hampered 
and  delayed  the  progress  of  the  work  and  shortened  the 
working  season  to  an  extent  fully  equalling  or  exceeding  the 
time  actually  required  for  removing  rock  therefrom  (Neu- 
hard, p.  46,  rdq.  140;  Greever,  p.  114,  xq.  235;  Brock,  p. 
141,  q.  21;  Zimmerman,  p.  154,  qq.  25-28;  Bebout,  p.  248, 
xq.  494;  p.  250,  xq.  511). 

(3)  It  required  at  least  24  hours'  working  time,  on  the 
average,  to  construct  each  of  the  113  keways  that  were  or- 
dered and  required  to  be  constructed  intC'  solid  bed  rock,  and 
at  least  113  working  days  were  lost  from  construction  work 
proper  in  complying  with  the  engineer  officer's  orders  to 
make  the  keyways  or  trenches  that  were  made  (Neuhard, 
p.  36,  q.  34;  Greever,  p.  32,  q.  18;  Montgomery,  p.  50,  q.  30; 
Corliss,  p.  52,  q.  58;  Brock,  p.  140,  q.  14;  Zimmerman,  p. 
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155,  qq.  3840;  Mish,  p.  182,  q.  65;  Bebout,  p.  247,  xq.  482; 
p.  259,  rdq.  618). 

VII.  (1)  A  total  of  3.138  cubic  yards  of  rock  was  exca- 
vated and  removed  from  the  foundations,  at  least  90  per  cent 
of  which  was  either  actually  from  within  the  keyways  or  re- 
moved as  a  necessary  incident  to  the  making  thereof,  the 
balance  representing  the  loose  or  shale  rock  that  would  have 
been  removed  in  any  event,  but  without  blasting  (Corliss, 
p.  61,  qq.  82-84;  p.  62,  q.  92;  pp.  80,  81;  Greever,  p.  96, 
q.  32;  p.  97,  q.  34;  Connor,  p.  127,  q.  18;  Brock,  p.  141, 
q.  27;  Zimmerman,  p.  154,  q.  24;  p.  162,  xqq.  127-130). 

(2)  The  contractor  was  paid  for  the  rock  removed  at  the 
unit  price  of  $2.50  per  cubic  yard  provided  for  rock  excava- 
tion, which  was  a  fair  price  for  the  removal  of  loose  or  other 
rock  and  boulders  overlying  bed  rock  (Neuhard,  p.  43,  xq. 
124;  Corliss,  p.  65,  q.  124;  p.  74,  xqq.  272,  273). 

(3)  The  actual  cost  of  direct  labor  and  material  expended 
in  rock  excavation  work  was  $29,304.80,  or  $9.34  per  cubic 
yard,  and  such  cost,  including  a  proper  share  of  overhead  or 
indirect  charges,  was  $36,848.63,  or  $11.74  per  cubic  yard. 
The  actual  cost  of  keyways,  which  was  at  least  90  per  cent. 
of  the  cost  of  all  rock,  excavation,  was  $26,095.60  in  excess 
of  what  was  paid  therefor,  and  this  sum  represented  an  ex- 
penditure that  would  not  have  been  necessary  had  trenches  or 
keyways  been  omitted  from  the  foundations  (Schilling,  pp. 
87-90;  Hardeman,  pp.  170-172;  Exhibit  No.  72,  not  printed; 
Exhibit  84,  p.  200). 

VIII.  The  contractor  prosecuted  the  work  with  due  dili- 
gence and  employed  up-to-date  and  approved  methods,  but, 
due  to  the  delays  occasioned  by  excavating  keyways  and  to 
unavoidable  accidents  to  the  work,  the  work  was  not  com- 
pleted within  four  years  from  date  of  notification  of  approval 
of  the  contract.  It  was  completed  on  October  6,  1916  (Mont- 
gomery, p.  51,  qq.  37,  38;  Brock,  p.  143,  q.  49;  Zimmerman, 
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p.   157,  q.   57;  Bebout,  p.  246,  xq.  471;  p.  256,  xq.   574; 
Hardeman,  p.  164,  q.  3;  Exhibit  No.  77,  p.  199). 

(2)  Had  the  keyways  been  omitted  and  no  other  rock 
excavation  required  than  that  necessary  in  working  the  foun- 
dation down  to  a  firm,  soh'd  bed  of  suitable  form,  the  work 
could  and  would  have  been  completed  within  the  stated  con- 
tract time  or  sooner  (Corliss,  p.  65,  q.  115;  Greever.  p.  119, 
q.  280;  Zimmerman,  p.  154,  qq.  25-28;  p.  157,  qq.  58,  59). 

(3)  Without  deciding  whether  or  not  the  failure  of  the 
contractor  to  complete  the  work  in  four  years'  time  was  due 
to  causes  made  excusable  under  the  contract  terms,  the  con- 
tracting officer  charged  the  contractor  with  the  cost  of  all 
inspection  and  superintendence  incurred  by  the  United  States 
after  June  10,  1915,  and  deducted  from  moneys  otherwise 
due  the  contractor  all  of  such  costs,  amounting  to  $4,793.53 
(Connor,  p.  132,  q.  61;  Bebout,  p.  253,  xq.  540;  CI.  Ex. 
Nos.  68,  70,  pp.  194-197). 

IX.  The  additional  time  required  to  do  the  work  as  re- 
quired over  what  would  have  been  necessary  had  no  rock 
keyways  or  trenches  been  made  resulted  in  adding  to  the 
general  expense  and  in  prolonging  the  time  during  which  the 
cofferdams  had  to  be  unwatered  and  maintained  for  at  least 
113  days  longer  than  would  have  been  necessary  had  key- 
ways  or  trenches  been  omitted.  The  extra  general  expenses 
so  occasioned  amounted  to  $49,230.71,  and  the  expense  of 
maintaining  cofferdam  during  the  extra  time  required  to  do 
the  work  by  reason  of  making  keyways  was  $10,724.83  (CI. 
Ex.  No.  72,  not  printed;  Ex.  No.  84,  p.  200;  Hardeman, 
pp.  171-173).  {Here  follows  Brief,(\)  signature  of  counsel 
being  at  the  end  thereof.] 

(1)  See  Rules  of  C  Cls.  Nos.  73.  75,  76,  77  and  78. 
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Ho.  1777. 

Defendants'  Request  for  Findings  of  Fact,  Objections(l)  to 
Findings  of  Fact  Requested  by  Claimant. 

In  the  Court  of  Claims  of  the  United  States. 

Indian  Depredations. 

Leandro    Gutierrez,    Administrator 
d.  b.  n.  Estate  of  Rafael  Guiter- 

^^^'  \  No.  5862. 

V. 

The  United  States  and  the  Navajo 

Indians. 

The  defendants  object,  to  the  third  and  fourth  findings  of 
fact  requested  by  the  claimant. 

The  defendants,  considering  the  facts  hereinafter  set  forth 
to  be  proven,  and  deeming  them  material  to  the  due  presen- 
tation of  this  claim  in  the  findings  of  fact,  request  the  court 
to  find  same  as  follows : 

First.  That  the  evidence  does  not  sufficiently  and  satis- 
factorily establish  the  loss  of  the  number  of  animals  claimed 
in  the  petition  filed  herein,  and  does  not  satisfactorily  show 
the  value  of  the  same  to  be  as  alleged  in  said  petition  (pp.  3, 
4,  5,  15,  22,  40,  43,  50,  56,  86).  J.  G., 

Assistant  Attorney  General. 

(1)  Rule  75  of  the  C.  Qs. 


Ho.  1778. 

Defendants'  Objection  to  Plaintiff's  Requests  for  Findings 

of  Fact. 


1 


The  Missouri  Valley  Bridge  & 

Iron   Company  ^^  ^ 

v.  ' 

The  United  States. 

I.  No  objection. 

II.  (1)  Objected  to  as  wholly  immaterial  because  the 
plan  for  arched-void  construction  was  discarded  and  the  solid 
form  of  construction  adopted. 
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(2)  Objected  to  as  wholly  immaterial.  Defendant  moves 
to  substitute  therefor  its  requested  finding  of  fact  No.  11. 

(3)  Objected  to  as  immaterial  and  contradictory  to  the 
second  paragraph  of  plaintiff's  request  for  finding  of  fact  II. 

(4)  No  objection. 

III.  (1)  Objected  to  as  immaterial.  (See  defendant's  re- 
quested finding  of  fact  No.  III.) 

(2)  Objected  to  as  immaterial  and  contrary  to  the  evi- 
dence. (Bebout,  pp.  220-221,  qq.  166-180;  pp.  345,  346,  qq. 
142-146;  pp.  251,  252,  qq.  524-538;  Neuhard,  p.  265,  qq.'17- 
20;  Ewell,  p.  267,  q.  29;  p.  268,  xq.  38;  Duis,  p.  283,  qq. 
148-152;  p.  254,  qq.  158-164;  p.  302,  xq.  80;  Alstaetter,  p. 
298,  qq.  44-48.) 

IV.  (1)  Objected  to  because  the  inference  to  be  drawn 
from  the  manner  of  stating  the  facts  is  inimaterial. 

(2)  Objected  to  as  absolutely  contrary  to  the  evidence. 
(See  defendants'  finding  of  fact  No.  Ill  and  citations  there- 
under.) 

(3)  Objection  is  made  to  this  paragraph  because  the  first 
sentence  is  not  necessary  and  the  last  sentence  is  absolutely 
contrary  to  the  evidence.  (See  defendants'  request  for  find- 
ing of  fact  No.  VII  and  citations.) 

(4)  Objected  to  as  contrary  to  the  evidence.  Defendants 
move  to  substitute  their  requested  findings  of  fact  Nos.  Ill 
and  VI  therefor.  (Alstaetter,  p.  296,  qq.  19-21;  p.  297. 
q.  27;  p.  298,  q.  43;  pp.  301,  302,  qq.  67J4-72;  Bebout,  p. 
238,  xa.  380.) 

V.  (1)  Objected  to  as  contrary  to  the  evidence.  (See  de- 
fendants* request  for  finding  of  fact  No.  IV  and  citations 
thereunder. ) 

(2)  Objected  to  as  contrary  to  the  evidence,  and  further 
because  the  words  "satisfactory  to  the  contracting  officer" 
are  omitted.    (Ex.  A,  par.  40;  Bebout,  p.  238.  qq.  375-378.) 

(3)  Objected  to  because  all  of  the  specifications  (spec 
40)   from  which  the  language  is  taken,  is  not  stated.     The 
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words  "satisfactory  to  the  contracting  officers"  are  omitted. 
(See  defendants'  finding  III  and  citations.) 

VI.  (1)  Objected  to  as  immaterial  and  contrary  to  the 
evidence,  particularly  as  to  the  "installation  and  use  of  ex- 
pensive appliances,  machinery  and  facilities  that  would  not 
otherwise  have  been  required  or  used,  and  in  the  doing  of 
much  pumping."     (Duis,  p.  285,  q.  167.) 

(2)  Objected  to  as  contrary  to  the  evidence.  See  defend- 
ants' exhibit  104  (not  printed),  which  shows  the  extent  of 
keyway  excavation  and  that  it  was  carried  on  contemporane- 
ously with  other  work,  and  was  not  the  cause  of  any  delay. 
(See  also  citation  under  defendants'  finding  VIII.) 

(3)  Objection  to  as  contrary  to  the  evidence,  for  the  same 
reasons  given  under  paragraph  2  next  above. 

VII.  (1)  Objected  to  as  contrary  to  the  evidence  which 
is  to  the  effect  that  approximately  only  50  per  cent,  of  rock 
excavation  was  from  the  key  ways.  (Ex.  102,  p.  305  and 
top  p.  310.) 

(2)  Objected  to  as  immaterial  and  contrary  to  the  pro- 
visions of  the  contract  (par.  41,  spec).  Defendant  moves  to 
substitute  defendants*  requested  finding  of  facts  No.  VII 
therefor. 

(3)  Objected  to  as  immaterial,  and  contrary  to  the  evi- 
dence.    (Ex.  102,  top  p.  310.) 

VIII.  (1)  Objected  to  as  contrary  to  the  evidence.  (Re- 
ports on  progress,  defendants*  exhibit  116.) 

(2)  Objected  to  as  contrary  to  the  evidence  and  contra- 
dictory to  paragraph  1,  Section  VIII,  of  plaintiff's  requested 
findings  of  fact,  particularly  that  part  thereof  attributing 
delay  in  the  work  to  "unavoidable  accidents  to  the  work." 
(See  citations  under  defendants'  finding  VIII.) 

(3)  Objected  to  as  contrary  to  the  evidence.  (Defend- 
ants' exhibits  109,  110,  111,  pp.  312-315.) 

IX.  The  first  sentence  thereof  objected  to  as  contrary  to 
the  evidence.    Defendants  move  to  substitute  paragraph  VIII 
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of  its   requested  findings  of  fact  therefor.      (Sec  evidence 
cited  under  defendants'  finding  VIII.) 

[Here  follows   defendants'   request,   then   brief,  and  the 
signatures  at  the  end  of  the  brief,] 


y  No. 


No.  1779. 

Defendants'  Objections  to  Claimant's  Findings  and  Claimant's 
Objections  to  Defendants'  Substitute  Findings. 

The  Missouri  Valley  Bridge  & 

Iron    Company  j^  ^^ 

V. 

The  United  States. 

Finding  I  (p.  363). — Defendants,  although  advancing  no 
objections  to  this  finding,  p.  393,  offer  (p.  396)  a  much 
modified  finding  covering  the  same  subject-matter.  Claim- 
ant's .finding  is  a  more  orderly  statement  of  the  necessary 
facts  in  this  connection. 

Finding  11  (p.  364,  365). — Defendants,  while  objecting 
(p.  393)  to  the  first  three  paragraphs  of  this  finding  as  im- 
material, at  the  same  time  offer  (II,  p.  397)  a  substitute 
embodying  in  different  form  the  same  facts.  Claimant  does 
not  object  to  the  first  paragraph  of  defendants'  finding  down 
to  the  sentence  beginning  "This  notation  referred,"  except 
that  it  is  misleading  in  that  it  fails  to  show  that  the  plans 
showed  keyways  for  arched-void  construction  under  the  navi- 
gable pass,  the  weirs  and  the  bear  traps  and  not  under  the 
lock  walls  and  other  parts  of  the  dam.  (See  citations  to 
claimant's  Finding  II,  par.  2.) 

Claimant  objects  to  the  statement  beginning. "This  notation 
referred'*  as  an  immaterial  conclusion  and  not  a  fact. 

Finding  III  (p.  365). — Defendants  object  to  the  first  para- 
graph of  this  finding,  but  at  the  same  time  (p.  398)  propose 
practically  the  same  finding.    Claimant  does  not  object  to  the 
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first  two  sentences  of  this  finding,  but  submits  that  par.  1  of 
its  finding  is  a  more  orderly  statement  of  the  same  facts. 

Defendants*  objection  to  par.  (2)  of  claimant's  finding  is 
unwarranted.  Mish,  the  government  engineer  in  charge, 
who,  better  than  Duis  or  the  other  absentee  directors,  would 
know  the  plan  followed,  vouches  for  the  facts  stated  in  this 
paragraph  of  claimant's  finding,  and  the  plan  stated  would 
undoubtedly  have  been  followed  had  no  ke5rways  been  re- 
quired. 

Claimant  objects  to  all  of  defendants'  finding  (p.  398)  be- 
ginning "two  monoliths"  (third  sentence)  and  ending  with 
the  words  "each  monolith"  (next  to  last  sentence)  as  not 
correct  in  point  of  fact.  The  record  shows  (see  citations 
claimant's  Finding  IV,  par.  (2),  p.  366)  that  the  bed  rock 
first  uncovered,  and  as  thereafter  uncovered,  was  hard, 
smooth  limestone.  Alstaetter,  the  engineer  officer,  p.  297, 
q.  31,  says  that  the  smoothness  of  the  rock  was  the  prime 
reason  for  requiring  keys,  but  that  (p.  301,  xq.  69)  the  acci- 
dent to  Dam  No.  26  had  something  to  do  with  the  require- 
ments, while  Bebout,  the  main  assistant  (p.  242,  xqq.  418, 
419),  admits  in  effect  that  blasting  of  keyways  was  the  engi- 
neer's method  of  investigating  the  character  of  the  bed  rock 
encountered.  He  concedes  (p.  262,  xq.  648)  that  keyways 
were  required  after  "firm,  solid  rock"  had  been  reached,  and 
Duis  (p.  289,  xq.  215)  confirms  this  statement.  These  refer- 
ences fully  negative  the  statements  in  defendants'  finding 
relative  to  the  character  of  bed  rock  first  encountered  and 
show  that  keyways  were  required  not  because  of  the  char- 
acter of  the  bed  rock  first  encountered,  but  because  the  engrj- 
neer  wanted  to  investigate  the  character  of  subsurface  bed 
rock  and  because  of  his  unwarranted  fears  occasioned  by  the 
loss  of  Dam  26. 

Finding  IV  (p.  366). — Defendants'  objections  to  par.  (1) 
of  this  finding  are  not  understood,  as  the  paragraph  includes 
no  inference  either  of  fact  or  of  law,  but  is  a  plain  state- 
ment of  fact. 
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Defendants'  objections  to  par.  (2)  of  the  finding  have  al- 
ready been  shown  to  be  baseless  in  slating  claimant's  objec- 
tions to  defendants'  Finding  III,  ante,  p.  426,  there  substi- 
tuted or  the  paragraph  here  in  question. 

The  objections  to  par.  (3)  are  also  not  warranted.  The 
first  sentence  of  said  paragraph  is  absolutely  correct  and  its 
materiality  will  be  apparent  to  the  court.  The  last  sentence 
is  also  true.  It  is  correct  that  claimant  did  not  protest  in 
writing,  as  it  might  have  done,  and  it  did  not  appeal  to  the 
chief  of  engineers  or  to  the  secretary  of  war  for  relief  from 
the  requirement.  The  working  seasons  were  short  and  the 
work  needed  to  go  on  at  any  and  all  hazards.  It  did  protest, 
however,  and  frequently,  to  the  engineer  in  charge,  who  was 
the  authorized  representative  of  the  contracting  officer  and 
of  higher  authority.  The  requirement  that  key  ways  should 
be  placed  was  unexpected  both  to  the  contractor  and  to  the 
assistant  engineer  in  charge,  and  both  then  thought  that  the 
requirement  was  but  temporary  and  would  be  discontinued 
as  useless.  Under  such  circumstances,  a  formal  protest  was 
not  in  order  (Mish,  pp.  183,  184). 

Defendants'  objections  to  par.  (4)  are  not  supported  by 
the  record.  Of  course  the  engineer  officer  would  not  admit 
that  the  going  out  of  Dam  26  occasioned  the  requirement 
that  keyways  be  placed  under  Dam  14,  but  his  subordinates 
knew  the  real  reason  and  are  authority  for  the  facts  set  forth 
in  claimant's  finding. 

Claimant  objects  to  defendant's  Finding  IV  (p.  399)  as 
inaccurate  in  fact  and  as  embodying  misleading  inferences. 
Whether  the  keyways  widened  or  deepened  the  foundations 
are  plain  matters  of  fact;  whether  they  strengthened  the 
foundations  is  a  matter  of  opinion  of  which  competent  engi- 
neers should  best  judge.  Alstaetter,  presumably  a  good 
engineer,  and  Bebout,  an  engineer  of  the  indoor  variety,  say 
that  the  keyways  strengthened  the  foundations  (citations  to 
defendants'  finding),  while  Meuhard  and  Mish,  government 
engineers  in  charge  of  the  work,  and  Greever  and  Connor, 
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all  experienced  engineers,  are  of  the  opposite  opinion  (cita- 
tions to  claimant's  Finding  V,  par.  (1)).  The  issue  raised 
is  one  for  the  court  to  decide.  It  is  submitted  that  the  claim 
IS  fully  established  by  a  preponderance  of  the  testimony  that 
the  keyways.  did  not  in  fact  strengthen  the  foundations. 

Claimant  particularly  objects  to  the  latter  part  of  defend- 
ants' finding  as  deceptive  and  misleading.  The  structures 
were  composed  of  monoliths  or  sections  and  so  constnicted, 
but  the  keyways  extended  throughout  the  foundations — land 
and  river  walls  of  the  lock,  navigable  pass,  weirs  and  bear 
traps — and  were  continuous  in  point  of  fact.  The  keywa3rs 
were  not  of  the  same  dimensions  as  those  shown  on  the 
arched-void  plans,  nor  were  they  located  exactly  as  those 
were  to  have  been  located.  They  were  wider  and  deeper 
under  the  whole  work  instead  of  under  three  small  sections 
of  it,  and  were  near  the  center  line  of  the  structure  instead 
of  at  one  side  (see  blueprints  not  printed). 

Finding  V  (pp.  367,  368). — Defendants'  objections  (p. 
394)  to  par.  1  of  this  finding  have  been  met  in  claimant's 
objections  to  its  Finding  IV,  ante^  p.  427. 

Par.  (2)  of  claimant's  finding  is  criticised  (p.  394)  as 
"contrary  to  the  evidence."  This  raises  an  issue  of  fact  for 
the  court.  The  respective  citations  will  best  demonstrate 
whose  statement  of  fact  is  correct 

Par.  (3)  of  claimant's  finding  is  not,  as  defendants'  objec- 
tions (p.  374)  would  indicate,  an  abbreviated  paraphrase  of 
the  specifications,  but  is  a  statement  of  fact  established  as 
correct  by  the  record. 

Qaimant  objects  to  defendants'  Finding  V  (p.  399)  as  a 
loose  and  inaccurate  statement  of  facts.  The  same  facts,  so 
far  as  material,  are  included  in  claimant's  Finding  II,  p.  364, 
and  Finding  V,  par.  (2),  p.  368. 

Finding  VI  (p.  395).— Defendants  object  to  the  first  para- 
graph of  claimant's  finding  as. contrary  to  the  evidence,  and 
cite  one  witness  as  authority  for  the  position  taken.     An 
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examination  of  the  reference  will  show  it  to  have  no  appli- 
cability to  the  facts  involved. 

Objection  to  pars.  (2)  and  (3)  of  claimant's  finding  are 
equally  baseless.  Of  course  other  work  was  done,  and  had 
to  be  done,  while  keyway  excavation  was  in  progress,  but 
this  does  not  alter  the  fact  that  no  concreting  could  be  done 
in  any  monolith  until  the  rock  was  out.  The  progress  of  the 
work  hinged,  therefore,  altogether  on  keyway  construction 
and  every  day  and  hour  put  on  that  work  prolonged  the  gen- 
eral work  to  exactly  the  same  extent.  Qaimant  is  well  con- 
tent to  have  the  issue  of  fact  raised  by  defendants'  objections 
decided  strictly  on  the  basis  of  citations  following  the  para- 
graphs objected  to  and  of  those  appended  to  the  objections. 

Claimant  objects  to  defendants'  Finding  VI  as  an  imma- 
terial and  unwarranted  conclusion.  (See  discussion  on  scope 
and  effect  of  engineer's  power  to  decide,  claimant's  brief, 
pp.  374-381.) 

Finding  VII  (p.  369). — Defendants'  objections  to  par.  (1) 
of  this  finding  are  predicated  on  an  exhibit  prepared  long 
after  the  work  was  finished,  by  parties  primarily  interested 
in  defeating  the  claim.  This  paper  is  in  direct  conflict  with 
the  testimony  of  numerous  witnesses  who  were  on  the  ground 
and  knew  the  facts  (citations  to  claimant's  ^Finding  VII, 
par.  (1),  p.  369). 

Defendants'  objections  to  par.  (2)  are  not  understood. 
Par.  41  of  ihe  specifications  has  no  bearing  on  the  subject- 
matter  of  the  finding,  the  correctness  of  which  in  point  of 
fact  is  evidenced  by  undisputed  testimony. 

The  objections  to  par.  (3)  are  even  more  groundless. 
The  costs  alleged  were  not  controverted  by  the  testimony 
of  witnesses.  Why  now  object  to  a  statement  showing  the 
proven  costs  of  the  work  involved? 

Claimant  objects  to  all  of  defendants'  Finding  VII  (p. 
400)  except  the  last  sentence  thereof,  either  as  inaccurate  in 
fact  or  immaterial.  The  matter  of  protest  is  covered  by 
par.  (3)  of  claimant's  Finding  IV,  p.  367,  and  has  been  dis- 
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cussed,  ante,  p.  427.  No  claim  or  demand  for  extra  pay- 
ment was  made  for  the  very  good  reason  that  the  contract- 
ing officer  claimed  that  he  had  full  power  under  the  contract 
to  change  the  plans  as  he  saw  fit,  without  extra  pay  to  the 
contractor. 

Finding  VIII  (p.  370). — Defendants'  objections  (p.  396) 
to  par.  (1)  raise  an  issue  of  fact  largely  determined  by  a 
reference  to  the  respective  citations;  likewise  with  the  objec- 
tions to  pars.  (2)  and  (3).  An  examination  of  the  testi- 
mony cited  should  satisfy  the  court  that  claimant's  findings 
are  strictly  in  accord  with  the  record. 

Claimant  concedes,  and  it  never  has  denied,  that  its  force 
was  not  laid  off  while  key  work  was  in  progress;  i.  e,,  that 
other  work  was  carried  on  contemporaneously  with  rock  ex- 
cavation, but  it  objects  to  the  conclusion  drawn  by  defend- 
ants, last  half  Finding  V,  p.  401,  as  unwarranted  and  inaccu- 
rate in  point  of  fact.  See  claimant's  Finding  VI,  pars.  (2) 
and  (3),  pp.  368,  369;  discussion,  ante,  p.  427.  The  opinion 
of  men  actually  on  the  work  is  certainly  entitled  to  a  weight 
superior  to  that  of  the  government's  absentee  experts. 

Finding  IX  (p.  371). — The  objections  to  this  finding  are 
not  supported  by  references  to  the  record  which  justify  same. 
Defendants'  Finding  VIII  has  already  been  discussed,  ante, 
p.  431.  Claimant's  finding  may  properly  be  accepted  as  set- 
ting forth  the  material  facts  shown  by  the  record. 

Claimant  objects  to  defendants'  Finding  IX  (p.  402)  as 
involving  some  unjustifiable  conclusion.  The  contractor  did 
ask  (Exhibit  109,  p.  312)  for  an  extension  of  the  contract 
time  and  the  chief  of  engineers  (Exhibit  110,  p.  314)  did 
waive  the  time  limit,  the  contractor  to  %ear  such  expenses 
due  to  said  waiver  as  are  properly  chargeable  under  the  con- 
tract terms.'*  The  contractor  wrote  the  engineer  officer 
(Exhibit  111,  p.  315)  for  an  extension,  but  he  certainly 
never  agreed  to  bear  any  expenses  thereafter  incurred  by  the 
government.     Its  contention  is  that  the  charges  were  unwar- 
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ranted  by  the  contract  terms  and  that  under  no  circumstances 
did  it  become  obligated  to  bear  the  brunt  of  such  charges. 

[Here  follows  argument  and  signature  of  counsel  is  at  the 
end  thereof.] 


Ho.  1780. 

Motion  to  Amend  Findings. 
[Caption.] 

The  defendant  moves  the  court  to  amend  the  last  para- 
graph of  Finding  X  of  the  court  to  read  as  follows : 

Amendment  of  Finding  of  Facts. 

No  contract  was  entered  into  or  made  prior  to  the  award 
between  the  Norman  Paper  Co.  and  the  Purcell  Envelope  Co. 
After  the  award  an  oral  contract  was  entered  into  whereby 
the  Norman  Paper  Co.  was  to  furnish  claimant  with  air-dried 
paper  with  which  to  make  stamped  envelopes.  The  post- 
master-general never  approved  of  the  use  of  air-dried  paper 
or  accepted  the  same  as  being  a  compliance  with  the  specifi- 
cations; neither  did  the  claimant  or  the  Norman  Paper  Co. 
convey  to  or  notify  the  postmaster-general  that  it  was  pro- 
posed to  make  stamped  envelopes  from  air-dried  paper,  nor 
did  that  officer  indicate  that  he  was  satisfied  that  ari-dried 
paper  would  produce  equally  good  results  as  loft-dried  paper. 
The  Norman  Paper  Co.  never  equipped  its  plant  for  making 
loft-dried  paper;  neither  did  it  acquire  facilities  therefor.  It 
never  indemnified  the  Purcell  Envelope  Co.  with  sureties,  as 
stated  in  the  foregoing  letter  (April  15,  1898).  It  combined 
with  the  American  Writing  Paper  Co.  in  1899  and  1900. 

Signature  of  Attorney. 
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Ho.  1781. 


Defendant's  Motion(l)  to  make  Findings  of  Fact  on  Questions 

of  Fact,  to  Amend  Findings  of  Fact,  and  for  a  New 

Trial  (2)  on  Errors  Both  of  Fact  and  of  Law. 

[Caption.] 

Comes  now  the  defendant,  by  the  attorney  general,  and 
moves  the  court  to  make  findings  of  fact  on  questions  of 
fact,  to  amend  findings  of  fact  filed  herein  April  14,  1916, 
and  for  a  new  trial  on  errors  both  of  fact  and  of  law. 

Huston  Thompson, 
Assistant  Attorney  General. 

J.  Robert  Anderson, 

Attorney. 

(1)  See  Rules  of  C.  Qs.  No.  35  and  others. 

(2)  See  Rules  of  C.  Qs.  Nos.  90  to  95. 
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Conclusion  of  Law.(l) 

Upon  the  foregoing  findings  of  fact  the  court  decides,  as 
a  conclusion  of  law,  that  the  claimant  is  entitled  to  recover 
judgment  against  the  United  States  in  the  sum  of  one  hun- 
dred and  eighty-five  thousand  three  hundred  and  thirty-one 
dollars  and  seventy-six  cents  ($185,331.76). 

(1)  See  Judicial  Code,  Sees.  145,  148,  151. 
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Ho.  1783. 

Claimants'  Exceptions  to  Report  of  Special  Auditor.  (1) 

In  the  Court  of  Claims. 

Evan  B.  Basch,  surviving  receiver 
of  The  Importing  and  Export- 
ing    Company   of   the    State    of  /  ^^   ^^q^^. 

Georgia,                ,    .  .       ^  ,  )  Nos.  32,460,  33,073 

rrank   C   Jones,   administrator  or  I            ^^-jnTA 

^            •'t>  T  V      and  33,0/4. 
Gazaway  B.  Lamar, 

V. 

The  United  States. 
And  consolidated  cases,  Nos.  31,492  and  31,581. 

Now  come  Evan  B.  Basch,  surviving  receiver  of  The  Im- 
porting and  Exporting  Company  of  the  State  of  Georgia, 
claimant  in  case  No.  31^062,  and  Frank  C.  Jones»  adminis- 
trator of  Gazaway  B.  Lamar,  claimant  in  causes  Nos.  32,460, 
33,073  and  33,074,  and  except  to  the  report  of  the  special 
auditor  filed  May  4,  1917,  under  order  of  this  court  made 
January  29,  1917,  as  follows: 

1.  The  special  auditor  says  in  his  introductory  statement 
(p.  2) : 

"The  actual  purpose  for  which  the  company  was  organized 
was  to  run  cotton  through  the  blockade  established  by  the 
United  States  of  the  confederate  ports." 

Claimants  except  to  this  finding  on  the  ground  that  it  is 
not  sustained  by  the  evidence  in  the  record.  The  object  was 
as  declared  in  its  declaration  and  charter  (pp.  7-10). 

2.  The  special  auditor  says  (p.  12) : 

"If  the  court  accepts  the  foregoing  as  competent  evidence 
of  taking  and  ownership  of  this  cotton,  allowance  should  be 
made  to  the  Importing  and  Exporting  Company  of  the  State 
of  Georgia  for  the  net  proceeds  of  289  bales  of  cotton  col- 
lected at  Macon  and  sold  at  New  York,  $29,336.86." 
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The   following  recommendations   for  allowances   are   also 
made  subject  to  a  similar  condition: 


Place                            No. 

of  Bales 

Amount 

Page  of  Report 

Grovcrsvillc 

10 

1,419.85 

14 

Doctortown  and  Quitman 

84 

11^56.45 

17 

Dimcansville 

8 

1,135.88 

19 

Thotnasville 

1,021 

111,034.35 

31 

Thomasville 

484 

52.82522 

34-38 

Thomasville 

21 

2,271.76 

40 

Thomasville 

108 

12.244.80 

46 

Thomasville 

23 

2.555.72 

49 

Florida 

272 

21,594.14 

58-61 

In  the  findings  (p.  65),  the  special  auditor  unconditionally 
reports : 

"That  the  amount  of  cotton  of  each  of  said  parties  that 
was  so  taken  and  sold;  the  amount  of  the  net  proceeds  of 
such  sales  now  in  the  treasury,  and  the  parties  entitled  to 
receive  the  same  are:" 

[Then  follow  all  of  the  foregoing  amounts,  distributed  to 
the  claimants  on  behalf  of  whom  this  motion  is  made.] 

These  claimants  now  except  to  the  conditional  findings 
heretofore  referred  to  and  ask  that  the  court  confirm  the 
ultimate  finding  of  the  special  auditor  without  conditions. 

3.  Qaimants  except  to  the  special  auditor's  report  (p.  63) 
in  not  finding  in  favor  of  the  Importing  and  Exporting  Com- 
pany for  the  Smith  **blockade  cotton,"  30  bales,  $2,617.50. 

4.  Claimants  except  to  the  finding  of  the  special  auditor's 
report  (pp.  63,  64)  in  not  finding  in  favor  of  the  Importing 
and  Exporting  Company  for  the  S.  E.  Ogden  &  Co.  "block- 
ade cotton,"  34  bales,  $3,094.68. 

5.  The  special  auditor  makes  no  report  upon  the  claim  for 
the  Smith  cotton  burned,  amounting  to  $2,114.25,  proceeds 
in  the  treasury  derived  from  insurance.  This  was  doubtless 
omitted  because  the  court  has  decided  against  it  as  a  matter 
of  law  (p.  632),  Claimants  nevertheless  except  to  this 
omission  in  order  to  show  that  the  claim  to  this  cotton  is  not 
waived  in  subsequent  proceedings. 
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6.  The  special  auditor  makes  no  report  upon  the  claim  of 
the  Smith  collection  from  Stow  for  cotton  sold,  76  bales, 
$5,237.25,  although  the  court  (p.  632)  declares  that  the 
claim  rests  upon  a  valid  basis  in  law,  leaving  the  facts  to  be 
established.  Claimants  except  to  this  omisssion  and  pray 
that  the  same  may  be  allowed  by  the  court. 

7.  The  special  auditor  makes  no  report  upon  the  claim  for 
$412.80  paid  by  Joseph  Remington  for  cotton  placed  by 
Agent  Cabell  in  his  warehouse  in  Tallahassee  and  lost  while 
there.  King  &  King, 

William  B.  King,  Attorneys  for  Claimant. 

Counsel. 

(1)  See  Rule  100  of  C.  Cls.  The  special  auditor  here  was  provided 
for  by  the  court  in  Basch  v.  U.  S.,  52  C.  Cls.  134. 


Ho.  1784. 

Judgment.(l) 

[Caption.] 

The  court,  upon  due  consideration  of  the  premises,  find  in 
favor  of  the  claimant,  and  do  order,  adjudge  and  decree  that 
the  claimant,  the  said  Purcell  Envelope  Company,  do  have 
and  recover  of  and  from  the  defendants,  the  United  States, 
the  sum  of  one  hundred  and  eighty-five  thousand  three  hun- 
dred and  thirty-one  dollars  and  seventy-six  cents  ($185,- 
331.76).  By  the  Court. 

Judgment  will  not  ordinarily  be  rendered  upon  estimated  amounts  of 
damages;  and  where  the  court  orders  specific  proof  as  to  amount,  the 
court,  upon  failure  thereof,  will  dismiss.  Maryland  Casualty  Co.  v.  U.  S., 
53  C.  Cls.  81. 
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No.  1785. 

Motion  to  Incorporate  into  the  Record. 

[Caption.] 

Comes  now  the  defendant,  by  the  attorney  general,  and 
moves  the  court  to  order  that  the  clerk  thereof  incorporate 
into  the  record,  to  be  certified  to  the  supreme  court  of  the 
United  States,  "defendant's  motion  to  make  findings  of  fact 
on  questions  of  fact,  to  amend  findings  of  fact,  and  for  a 
new  trial  on  errors  both  of  fact  and  of  law,"  filed  herein  on 
June  13,  1916,  and  overruled  on  December  18,  1916,  a 
printed  copy  of  which  motion  is  attached  hereto  and  made  a 
part  hereof,  marked  Exhibit  "A." 

Defendant  represents  that  it  deems  the  questions  of  fact 
which  are  set  forth  in  Exhibit  "A"  and  numbered  I  to  XXX, 
inclusive,  to  be  material  and  necessary  to  properly  present  the 
issue  in  this  case  to  the  appellate  court. 

Respectfully  submitted, 

Huston  Thompson, 
Assistant  Attorney  General. 

J.   Robert   Anderson, 

Attorney. 


Ho.  1786. 

History  of  Proceedings  (Illustrative).  (1) 

[Caption,] 

On  April  12,  1911,  the  argument  of  the  case  was  begun. 
On  April  13,  1911,  the  argument  was  concluded  and  the 
case  submitted. 

On  December  4,  1911,  the  court  filed  findings  of  fact  and 
conclusion  of  law  and  entered  judgment  for  claimant  in  the 
sum  of  $185,331.76,  with  an  opinion  by  Atkinson,  J. 
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On  February  23,  1912,  the  defendants  filed  a  motion  to 
amend  the -findings  of  fact  and  request  for  findings  of  fact 
on  question  of  fact.  This  motion  was  ordered  to  the  law 
calendar. 

On  the  same  date  the  defendants  also  filed  a  motion  for  a 
new  trial.    This  motion  was  also  ordered  to  the  law  calendar. 

On  April  9,  1912,  the  claimant  filed  objections  to  defend- 
ants' proposed  amendments  to  the  court's  findings  of  fact. 

On  the  same  date  the  claimant  filed  objections  to  defend- 
ants' motion  for  a  new  trial. 

On  the  same  date  the  claimant  filed  a  motion  for  new  trial. 
This  motion  was  ordered  to  the  law  calendar. 

On  the  same  date  the  claimant  filed  a  motion  to  amend 
the  findings  of  fact  and  a  request  for  additional  findings  of 
fact.    This  motion  was  ordered  to  the  law  calendar. 

On  December  2,  1912,  argument  on  the  above  motions 
was  begun. 

On  December  3,  1912,  the  defendants  filed  a  request  for 
additional  findings  of  fact. 

On  December  3,  1912,  further  argument  of  the  motions 
was  had. 

On  December  4,  1912,  the  arguments  were  concluded  and 
the  motions  were  submitted. 

On  January  6,  1913,  the  defendants'  motion  for  a  new 
trial  was  allowed  with  an  opinion  by  Howry,  J. 

On  December  12,  1913,  Arthur  Black,  Esq.,  was  substi- 
tuted attorney  of  record  in  the  place  and  stead  of  Frank  S. 
Black,  deceased. 

(1)  It  is  competent  for  the  court  also  to  remand  a  case  to  the  general 
docket  for  restatement  and  specification.  Maryland  Casualty  Co.  v.  U.  S., 
53  C.  Cls.  81 ;  Rule  84  of  the  C.  Cls. 
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Notice  of  Appeal  from  Judgment  in  Court  of  Claims.  (1) 

In  the  Court  of  Claims  of  the  United  States, 

December  Term, '-. 

A.  B. 

V.  V  Xo. 

The  United  States. 

From  the  judgment  rendered  in  the  above  entitled  cause 

on  the  day  of  ,  190 — ,  in  favor  of  claimant,  the 

defendants,  by  their  attorney  general,  on  the  day  of 

,   190 — ,  make  application   for,  and  give  notice  of,  an 

appeal  to  the  supreme  court  of  the  United  States. 

R.  Y.. 
Assistant  Attorney  General. 

(1)  Right  of  appeal"  from  the  court  of  claims  is  given  by  Judicial  Code, 
Sees.  181,  242  and  243.  The  appeal  is  to  the  Supreme  Court  of  the  United 
States.     See  post  under  Appellate  Proceedings. 

SUMMARY. 

It  may  be  said  by  way  of  summary  that  it  is  not  necessary  for  the 
Government  to  plead  to  a  petition,  but  unless  it  does  so  within  sixty 
days  after  service  of  the  petition  upon  the  Attorney  General,  a  general 
traverse  of  the  petition  is  considered  as  entered.  See  Rule  34  and 
Form  1769  above. 

As  a  fact  of  practice,  the  Government  files  no  pleading  unless  the 
petition  is  subject  to  demurrer  or  motion,  or  unless  the  Government 
wishes  to  file  a  counterclaim.  See  Judicial  Code  Sec.  145,  Rule  32,  and 
Form  1772  above. 

After  the  expiration  of  the  sixty  daj's  mentioned,  or  sooner,  if  the 
claimant  desires,  or  by  agreement,  upon  notice  provided  by  the  rules 
(Rule  43  et  seq.),  the  claimant  should  begin  to  take  his  testimony,  by 
taking  the  depositions  of  the  witnesses  where  the  latter  reside.  When 
the  claimant  concludes  the  Government  proceeds  to  take  its  testimony 
in  the  same  way,  and  the  claimant  may  thereupon  take  rebuttal  testi- 
mony. The  testimony  so  taken,  unless  for  good  reason  the  court 
declines  to  so  order,  is  printed,  and  the  claimant  must  then  Hie  with 
the  clerk  within  the  time  prescribed  by  the  court,  not  less  than  twenty- 
five  copies  of  his  Requests  for  Findings  of  Fact,  and  Brief,  in  one 
document;  the  Government  then  within  the  time  prescribed  files  its 
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Requests  for  Findings  of  Fact,  and  Brief.  To  this  the  claimant  can 
reply,  if  he  desires,  within  the  time  fixed  by  the  rules  (Rules  y^  to  Tj), 

The  case  is  then  set  down  for  trial  by  the  court,  which  simply  con- 
sists in  oral  argument  by  the  attorneys  upon  their  Requests  for  Find- 
ings of  Fact  and  Questions  of  Law.  The  court  thereafter  makes  its 
Findings  of  Fact  and  Conclusions  of  Law,  with  or  without  an  opinion, 
thus  deciding  the  case.  From  this  judgment  an  appeal  lies  direct  tc 
the  Supreme  Court,  but  the  claimant  can  not  appeal  unless  the  amount 
involved  is  $3,000  or  more.  The  right  of  appeal  by  the  "Government 
is  not  limited. 

Relief  on  Public  Contracts  is  provided  for  in  the  Act  of  March  2, 
1919,  40  Stat.  L.,  1272^  1273. 

The  act  giving  the  right  to  sue  the  Government  for  unauthorized 
use  of  a  patent,  36  Stat  L.,  851,  has  been  amended  by  40  Stat.  L.,  705, 
qualifying  the  right  in  some  respects. 

The  general  limitation  on  claims  against  the  Government  is  six 
years,  Judicial  Code,  Sec.  156. 

Note  also  that  interest  is  not  payable  on  claims  prior  to  judgnnent 
thereon.  Judicial  Code,  Sec.  177. 

Especially  helpful  in  the  preparation  of  this  subject.  Court  of 
Claims,  were  the  suggestions  kindly  made  by  Frank  Davis,  Jr.,  Assist- 
ant Attorney  General  of  the  United  States;  also  the  brochure  pub- 
lished by  Mr.  George  A.  King,  long  a  sttccesshil  practitioner  before 
this  court. 


it 
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